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1. T B  APYJ3ALSCHAMBER of the International Criminal Tribunal for the Prosecution of 

Persons Responsible for Genocide and Other Serious Violations of laternational Humanit~an Law 

Cormnirred in the Territo~y of Rwanda and Rwandan Citizens Responsible for Genocide and Other 

Such Violations Colnrnitted in the Territory of Neighbouring States between 1 January 1994 and 31  

December 1994 ("Appeals Chamber" and "Tribunal", respectively) is seized of "Ngirumpatse's 

Motion to Appeal Decision an Continuation of Proceedings" tiled by Mathieu Ngirumpatse on I3 

March 2007 ("'Ngirumpatse Motion") and "Joseph Nzirorera's Appeal from Decision on 

Continuation of the Proceedings" tiled on 13 March 2007 ("Nzirorera Motion") C'Motions" and 

"Applicants", colleclively). 

2. On 22 March 2007, the Prosecutio~l filed a consolidated response to the ~ot ions , '  and 

Joseph Nziroxera and Matthieu Ngipurnpatse filed their replies on 26 March 2007 and 29 March 

2007, ~es~ect ively.~ 

3 The trial of the Applicants, who are being tried jointly with &ouard Karemera, commenced 

on 19 September 2005 before Trial Chamber III composed of Judges Dennis C. M. Bymn, Emde 

Francis Shon and Gberdao Gustave g am? On 19 Jmuary 2007, Judge Short withdrew from the 

trial for health reasons. Judge Byron, who is the Presiding Judge, immediately informed the 

President of the Tribunal, 3udge Erik Wse ,  of Judge Short's withdrawaL4 President M@se then 

requested the Applicants and their Co-Accused to indicate whether they would consent to the 

continuation of the proceedings with a substitute Judge. The Applicants withheld their consent,' and 

President Meise then referred the matter to Judges Byron and Karn ("remaining Judges") for their 

determination on whether to continue the proceedings in this case with a substitute ~ u d ~ e . ~  On 6 

March 2007, Judges Byron and Kam issued their 'Becision on Continuation of the Proceedings" 

("Impugned Decisjon") in which thcy held that: 

[iln conclusion. considtring aU thc cirnirnshccs of the cas~, and in parlicular the l a imss  of the 
rrial, [hc rights of each Accused to be ~ e d  withoul u d u o  delay and Lho length of their provisional 

-- - - 

' '"rhe Prosecutor's Consolidated Response to Joseph Nzirmern's Appcal liom Decision on Continualion of rhe 
Proceedings and to lhc u Memoirc pour M. Ngirumpatse sur J'appel come la Dkision relative i la conriduation de la  
p~vddurc t r  tnsuite d~ la decision du 14 mars 2007 constituant une formation de jugcment de 5 Jugesa", 22 March 
2007 ("Froscculion Response"). 
2 "Rcply Brief Joseph Nzirorera's Appeal from Decision on Continuation of the Pmceedings", 26 March 2007 
("NzunreraRcply"); "MEMOIRE J5N REPLIQUE pour M. NGIRUMPATSE SUR L'APPEL contre la D&ision 
relative B la continuation dc la proc&ure- arlicIs 15bis du Rtglement ensuilc dc is decision du 14 mars 2007 
constituant unc lomation de jugement de 5 luges" 29 March 2027 (date of filing) ('Wgirumpa~sc Reply-). 
3 Impugned Decision, para. I .  
' Impugned Decirion, para. 2. 

Impugned Decision, pnm. 4. houard Knrcmua consented lo the continuation of the trial with a substitute Judge 
provided tbc said Judge "has pcrfm knowlcdgc of the casc." 

Impugned Decision, para. 4. 

1 
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detention, ihc remaining Judges find unanimously thal a continuation of the proccrdin:~ would 
best serve the inlerests of justice.7 

me remaining Judges further held that "they have no power to order" the referral of this case to a 

national jurisdiction fol- trial because they have not 'been designated as a referral Chamber by the 

president.' 

B. Submissions 

4. In his Motion, Mr. Ngirumpatse argues that his appeal can wly be considered by "a full 

bench of the Appeals Chamber", which includes Judge Andr6sia Vaz. However, Judge Vnz cannot 

be involved in this appeal due to her previous involvement in his case.g On this basis, he argues that 

the Appeals Chamber will not be in a position to form a "full bench" and, as it cannot consider his 

appeal in the absence of one of its members, he requests the Appeals Chamber to stay the 
.. .. 

consideration of his appeal pending the designation of a substitute ~ud~e . ' '  

5.  With respect to the Impugned Decision, Mr. Ngimmpatse argues that the remaining Judges 

erred in determining that his submissions were filed out of time and requests the Appeals Chamber 

to reverse this determination." 

6. Mr. Ngirumpatse states that he will continue to defy the continuation of the proceedings in 

his case with a substit~~te Judge even if it means sacrificing his right to "a fair trial without undue 

delay."'z He asserts that asking him to consent to the continuation of the poceedings in his case 

with a substitute Judge "amounts to asking him to pre-endorse the violation of his lights since his 

7. Mr. Ngilumpatse contends that the remaining Judges erred in asserting in the Jbpugned 

Decision that 31 Dece~nber 2008 for the completion of all trials i s  only a target date.I4 He submits 

that the reasoning of the remaining Judges in this regard is "simply speculation" and deepens his 

concern Thai the proceedings in his case will be predicated on the Tribunal's Completion Strategy. 

7 Impugned DeciJion, para. 91. 
n Impugned Decision, pan. 90. 

Ngrumpahc Molion, paras. 5,6. '' Ngimmpaue Motion, p-. 6.7. 
" Ngimmpatse Motion, para. 9. 
l2 Ngimmpalge M o t i o ~  para. 10. 
13 Ngimmpalic Molion, para 11. 
'*$rumparse Mouon, pam. 19. 

Casc No. ICTX-98-44-AR15his.3 20 April 2001 
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He suggestr that this will lead Lo a situation where the time allowed for the presentation of his case 

would be a f~action oftbe time given to the ~ro.~ecution.'" 

8. Further, Mr. Ngirumpase contends that the remaining Judges erred in rejecring his request 

to refel- his case to a national jurisdiction for trial based solely on Rule llbis (A) of the Rules of 

Procedure and Evidence of the Tribunal ("~ules").'~ He argues that the remaining Judges erred in 

their reasoning in that they failed to consider their discretion under Rule 1 lbis (B) of the Rules to 

order such referral." 

9. Finally, Mr. Nguumpatse submits that the remaining Judges either misunderstood or 

misinterpreted his submissions on the defects in the proceedings in his case, as he has never 

requested the hecmaining Judges to review the decisions ~endered by the full ~ench. '"  

10. Mr. Nzirorera raises four principal contendons in his appeal of the Impugned Decision. 

First, he argues that the remaining Judges erred in deciding to continue the p~oceedings,wilfi a 

substitute Judge when his request to the President to exercise his discretion and order a rehearing of 

the proceedings'g was still pending.20 

11. Second, Mr. Nzimrera contends that the remaining Judges erred in deciding to continue the 

I 
proceedings in his case in the absence of a decision by the President on his request to designate a 

Chamber to consider the refenal of his case to a national jurisdiction for trial." 

12. Third, Mr. Nzimrera contends that the remaining Judges erred in concluding that rhe 

completion of his trial by the end of 2008 was not mandatory, and that the trial could be completed 

without violating the rights of IAe accused.22 Finally, Mr. Nzirorera contends that the remaining 

Judges erred in concluding that the proceedings in his case should continue, despite circumstances 
> ,. 

which have thus far rendered the trial unfair.= 

13. In light of these contentions, Mr. Nzirorera requests the Appeals Charnber to reverse the 

Impugned Decision and to order a new trial in his case or alternatively, to refer the matter back to 

Is Ngirumpak Mulion, paras. 14 - 21. 
'%ghmDabc Motion, paa. 21. 
17 Ngirumpatse Motion, para. 22. 
II Ngirumpatsb Motion, paras. 23 - 26. 

Ndrorwn Motion, pam. 5, referring LO "Jusep11 Ndivrera's Submision in Support of a Rehearing". 29 January 2007. 
20 NzirureraMotion, paras. 13 - 31. 
11 Nzirorcra Molioq paras. 6, 32 - 51, rcrcrring to "Joseph Nzirorera's Rcquos~ for Designation of a Trial Chamber to 
Consider Referral Lo Naliund Juriscliction", 29 January 2007. 

Nzirorera Motim, para. 52 - 60. " NziroreraMotion, paras. 61-133. 

Case No. I--98-44-ARlSbir.3 
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d ~ e  President for the exercise of his discretion and a decision pursuant to Rule 15bis (C) of the 

Rules, as weU as for l i s  decision on the designation of a Trial Charnber to consider the transfer of 

his case to a national ju r i sd ic t i~n .~~ 

3. Prosecution 

14. According to me Prosecution, both appeals are inadmissible and are without merit." In 

response to Mr. Ngirumpatse's objection relating to the composition of the AppeaIs Chamber, the 

Prosecution avers that the Tribunal's Statute states that a full bench of the Appeals Chamber 

comprises five Judges and not s e~en .2~  The Prosecution has not responded to the other specific 

grounds of appeal raised by Mr. Ngirurnpatse. 

15. Tn response to Mr. Nzirorera's appeal, the Prosecution contends hrst that Mr. Nzirorera is 

proceeding on a misapprehension of the proper interpretation of the discretionary powers provided 

under Rule 15bi.r (C) and (D) of the R U I ~ ~ . ~ ~  It disputes the premise upon which Mr. Nzirorera 

bases his contention that the remaining Judges m e d  in deciding to continue the trial in the absence 

of an exercise of discretion by the President, and argues that Mr. N&rorera's interpretation of Rule 

15bk of the Rules is incorrect." ,. ..:,. 

16. Second, the Prosecution contends that Mi.  Nzirorera is in error as to the relevance, scope 

and application of Rule 1 lbis of the ~u les . ' ~  It argues that the remaining Judges were exercising 

jurisdiction under Rule l5bis and they were never legally ~njoined to make any decisions or rulings 

under Rule 1 lbis of the ~ u l e s . ~ '  

17. Third, the Prosecution conbnds thar the remaining Judges were conect in their 

determination that it was in the interests of justice to continue the hdal with a substitute hdge.'' 

Accodng to the Prosccution, both Applicants have failed to identify any discemable emor on the 

part of the remaining ~ u d ~ e s . ' ~  It avei:s that they have failed to show that the Impugned Decision is 

based on an incorrect interpretation of the governing law; that it is based on a patently incorrect 
, , 

conclusion of fact; or that it i s  so unfair w unreasonable so as to amount to an abuse crf discretion.33 

Nzimrern Motion, para. 135. 
" Pruswulion Rcsponso, pam. 2. 
'"rosecution Kwponse. paras. 92, 93. 
27 Prosecution Response, paras. 18 - 34. 
'' ProsccuLion RliFponse, pus. 18. 

Proseculim Rcspmsc, paras. 35 - 54. 
Pmsccution Rcsponso, pant 35. 

" Proswution Response. paw.  55 - 91. 
Prosec~ltion Response, para. 96. 

'' Pmsccuti~n Kesponse, pnra. 96. 

4 
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C. Discussion 

18. The Appeals Chamber notes that the Impugned Decision was made pursuant to Rule 15bis 

p) of the Rules, which provides that if, after the commencement of the presentation of evidence in 

his case, "rhe accused withholds his consent [for the continuation of the p~oceedings with a 

substitute Judge], rhe remaining Judges may nonetheless decide to continue rhe proceedings before 

a Trial Chamber with s substitute Judge if, taking all the circumstances into account, they determine 

unanimously that doing so would serve the interests of justice." This rule also allows for an appeal 

of the Impugned Decision by either party, which the Applicants relied upon in filing their respective 

appeals. Some of the contentions raised by the Applicants are in common. Where this is the case, 

the submissions of both Applicants will be considered together. 

1. Standard of Review 

19. Rules 15bis (D) of the Rules confers on the remaining Judges the discretion to determine 

whether to continue the trial proceedings with a substitute Judge. In exercising this discretion, the 

remaining Judges have "the right to establish the precise point within a margin of appreciation at 

which a continuation [of the proceedings] should be ordered''.34 The Appeals Chamber has 

previously stated that it can only intervene in this decision-makjng process in limited 

ci~cumstances, as, for example, where it is of the view that there was a failure to exercise the 

discretion, or that the remaining Judges failed to take into account a material considerdon or took 

into account an immaterial one and that the substance of its decision has in consequence been 

affected.35 it is not enough to show that L h e  Appeals Chambe* would have exercised the discretion 

differentl~.~' 

2. The Composition of the Bench 

20. Mr. Ngirump~tse submits that his appeal must be considered by a "full bench" of the 

Appeals Chamber, which includes Judge Andresia VU.~'  He refers to Rule 15(A) of the Rulcx and 

argues that Judge Vaz caunot consider his appeal in light of her prior involvement in his case and 

therefore, the Appeals Chamber can neither sit as a full bench nor conduct matters in the absEnce of 

'"he Prosecutor v. Pardine Nyiramas~~hrrko, ArGne Sl~alom Ntdzobali. Sylvain Nubimana Alpho~ue Nleziiyayo, 
Joseph Kanyobushi U I I ~  Elie Ncluyambaje, Case No.  ICTR-9842-A15bi.r, Decision in Lhc Matter of Proceedings Under 
Rule 15bir (73). 24 September 2003 (''Bulure Decision"), para 23. 
35 Bututc Dccision, pars 23. 
" Barare Decision, para 23. " Ngirumpatsc Motion, paras. 5 -7. 

5 
Case No. ICI'R-98-44-ARI5blr.3 20 April 2007 CM.( 
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one of its members.38 Mr. Ngirumpatse accordingly requests that the Appeals Chamber stay the 

consideration of his appeal pending the appoin&ent of a substitute Judge in place of Judge ~ a z . ~ '  

21. The Appeals Chamber notes that a decision by the remaining Judges pursuant to Rule 15bis 

@) of the Rules may be appealed "directly to a full bench of the Appeals Chamber". This provision 

must be interpreted in conjunction with Article l l ( 3 )  of the Tribmal's Statute, which provides that 

seven permanent Judges shall be members of the Appeals Chamber bur the "Appeals Chamber 

shall, for each appeal, be composed of five of its members". Therefore a "full bench" of the 

Appeals Chamber for the purposes of considering this appeal only comprises five Judges. 

Furthemmre, it is noted that Judge Vaz has not been designated as a member of the Bench 

constituted to consider Mr. Ngirumpatse's appeaL4' Consequently, the Appeals Chamber finds Mr. 

Ngirumpatse's conlention to be without merit and frjvolous. 

22. Mr. Ngirurnparse submits that the Impugned Decision is erroneous in that it asserts that his 

submission before the remaining Judges was filed out of time, and he requests the Appeals 

Chamber to remedy this error.41 The Appeals Chamber notes that the remaining Judges did find that 

Mr. NgiruinpaL$ese's submission was filed out of time even though ir may have been faxed on 31 

January 2007, however the submission was considered in the "interests of justice" and in light of 

the "right of the Accused to be heard".42 if the remaining Judges did err in finding that Mr. 

Ngirumpatse's subinission had been filed out of time, the Appeals Chamber cannot see how this 

Finding could invalidate the Impugned Decision given that Mr. Ngirumpatse has suffered no 

prejudice as a result of this finding. The Appeals Chamber accordingly finds this conte?tion to be .. 
frivolous. 

23. a. Nzirorera submits that when deciding to continue his Vial with a substitute Judge, the 

remaining Judges erred in concluding that the completion of his trial by the end of 2008 was not 

mandatory," and points Lo an error in their assessment of Security Council resolution 1503 (2003)" . a 

and Secuiity Council resolution 1534 (2004).~~ He xgues that the Impugned Decision treats these 

'' Nginimpatse Motion. para 6. 
3Y Ngimmpatse Motion, para. 7. 
"See "Order Assigning Judgcs 10 a Case Before rhc Appexls Chamber", 14 March 2007, p. 2 

Ngirumpakc Motion, para. 9. 
41 Irnouzncd Decision. Dara. 5. - .. " ~&o?era  Motion, paras. 52 - 60. " s/RES/I503 (2003) ("Rcsolution 1503"). 
I' SIRES11534 (2004) ("Rcsolution 1534"). 
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resolutions as guidelines rather than deadlines? The Appeals Chamber understands Mr. Nzi;irorera's 

contention to be Oxat 31 December 2008 is mandatory for the completion of all trials and that, as 

such, continuing the proceedings in his case would not serve the interests of justice as his trial could 

not be "fdtrly" completed by that date.s7 He therefore asserts that the remaining Judges erred in 

concluding that his lrial could be completed by the end of 2008 without violating his rights." Mr. 

Ngirumpatse raises a similar contention.49 Mr. Nzirorera further contends that if his trial is not 

completed by 31 December 2008, either he will be held hostage to a request to the Security Council 

for an extension of time to complete his trial or his trial will need to reslart in a national 

j~risdiction.~" 

24. The Appeals Chamber notes that the remaining Judges expressed the view that the 

completion of all trials by 31 December 2008 is "more of a target date"" and that there was 

"nothing to suggest that unfair decisions and actions will be taken with regard to cases that are 

pending on 31 December 2008."~~ The Appeals Chamber also notes that resolution 1503 urges the 

Tribunal to formalise a strategy to enable the Tribunal ''to achieve its objective" of completing all 

trials by the end of 2 0 0 8 ~ ~  and calls on the Tribunal "to take all possible measures" in this regard.'' 

The Appeals Chamber is of the view that when assessing the implications of resolution 1503 and 

resolulion 1534 to on-going trials, the overriding consideration must be the strict adherence to the 

miniinurn guarantees afforded to accused persons pursuant to Article 20 of the Tribunal's Statute. 

The Appeals Chamber considers that the remaining Judges properly addressed this overrjding 

consideration and sees no error in their interpretation of their obligations in the context of resolution 

1503 and resolution 1534. The remaining Judges considered that the trial in the Applicants' case 

could be completed fairly and expeditiously by 31 December 2008, by using appropriate trial 

management methods within their discretion and taking reasonable de~isions.5~ In the event of the 

trial not being completed by the end of 2008, the remaining Judges stated that "reasonable decisions 

will be taken in thc interests of justice [and] taking into account the rights of each co-~ccused."~" 

The Appeals Chamber finds no error in this approach. 

'"ziroreraMotion, p m .  54 - 57. '' Nzirorera Motion, para. 53. 
" Nzirorera Motion, paras. 54 - 57. 
" Ngfiunparse Motion, paras. 18 - 21. 

Nhrorom's Molion, para. 58. 
S l  Jmpugned Decision, para. 87. 
SJ I ~ D U - e d  Decisiol?. nara. 87. " ~ & o i t i o n  1503. p.i. 
 resolution .. 1503. p. 3 at para. 7: Resolution 1534, p. 2 at para. 3. 
'' In~pugned Decision, para. 87. 
"Impugned Decision, pam. 87. 

7 
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5. The Alleeed Error relatin.. to the Allocation of Time for the Defence Case 

25. Mr. Nzirorera argues that the contin~iation of his h a l  will not serve the interests of jutice 

because '"the trial could not be fairly completed" by 31. December 2008, as the time allocated to the 

Defence for the presentation of its respective Cases must be proportional to that taken by the 

Prosccution.17 

26. Mr. Nzirorera avers that the Prosecution is expected to complete the presentation of iu case 

in December 2007, by which Lime the presentation of the Prosecution case would have taken 

twenty-six rno11ths.~' He argues that this would leave the three accused with twelve months, which 

computes to four inonths each for the presentation of their respective cases, if the mi& is to be 

concluded by the end of 2008.'~ He asserts that his ratio cannot be j u ~ t i f i e d . ~  Mr. Ngirumpatse 

raises a similar 

I 27. The Appeals Chamber notes that in the ~ r i f c a s e , ~ '  the ICTY Appeals Chamber stated that: 

[i]hc Appcals Chamber has long recognised that 'The principle of equality of arms bclween the 
proscculor and accused in a criminal trial gocs 10 cho heart of the fair trial guarantcc." At a 
minimum. "equality of rams obliges a judicial body to ensure that neither party is put at n 
disadvantage whm presenling ils case," certainly in terms of procedural equity. This is not ro say, 
however, that an [alccused is necessarily entitled to precisely rhe same amounl of time or the same 
number of witnessas as rhe Proseoution. Thc Fms~cution has the burden of idling an entire mry,  
or puuing together a coherent narrative and prwing every necessary elemnl or the climes charged 
beyond a reasonable doubt Dcfencc shalcgy, by contrast, oftm focuses on poking spccificalIy 
targeted holes in rhc Proswution's case, an endeavour which may require less lime and fewer 
wibesscs. This is sufficient reason to explain why a Mnciple of basic proporlionality, rather tlinn 
a sbicl plinciple of matl~ematicul equalily, gcncrally governs the relationship between the hme aid ' '  
witnesses allocated to the two sides.m 

28. The ICTY Appcals Chamber further held in the 0% Decision that the Trial Chamber has 

the authority to limit the length of time allocated to the ~ e f e n c e , ~ ~  but that such limitations are 

1 always subject to the full respect for the rights of an acc~~sed as  guaranteed in the Tribunal's 
I 

.Sratuk6' Thus, in addition to whether the time given to an accused is relatively proportional to the 

time given to the Prosecution, the Trial Chamber must also consider whether the amount of time is 

Nzirnrera Motion, pun. 53. 
'' Nzuvrern Motion, para. 52. 
"~zirorera Motion, paras. 52, 53. 
" Ndrorera Motion, para. 53. 
61 N&umpntseMotiun, 15 - 17. " Prosecutor. v Naser OriC. Case No. IT-03-68-AR73.2, Inlcrlocutory Decision on Lenxth of Defcncc Cz~e, 20 July 
2005, ("0ri~:Dccision"). 
" Ori6DwiCiSion. path 7. 

OriCDeCiSion, para 8. " 0riFDcci.cion. pa2. 8. 
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objectively adequate 10 enable the accused to &resent his defence in a manner consisten1 with his 

rights.66 

29. The Appeals Chamber has already noted above that the remaining Judges considcred the 

possibility of the trial not being completed by the end of 2008 and indicated that reasonable 

decisiolis wilI nonetheless be taken in the interests of justice and taking into account the rights of 

each Accused in this case.m The remaining Judges also recognised that "[elach Accused has a right 

to adequate time and facilities to prepare his defence"68 and that "[tlhe actual. time to be allotted b 

the defence of each Accused will be determined in accordance with particular circumstances and in 

relation to their rights".G9 The Appeals Chamber sees no error in this approach and is not satisfied 

that the Applicanfs have demonstrated ihat the remaining Judges failed to consider that full respect 

for their rights Lo present their defence must be ensured in accordance with the precedent sct in the 

Orii? Decision 

6. The A l l e c e d E  

President 

30. Mr. Nzimrera contends that the remaining Judges erred in deciding to continue the nid 

because the President had not exercised his discretion and had not issued a "reasoned decision" in 

accordance with Rule 15bis (C) of the ~ u l e s . ~ '  Be argues that the President had the discretion to 

order a rehearing of his trial but instead referred the matter to the remaining ~ u d ~ e s . ~ '  He also 

argues that since he "specifically requested the President to exercise his discretion and order a 
. . 

. I  I .  

rehearing",'2 the referral of his case to the remaining Judges "violated his statutory right to a 

reasoned de~ision"."~ The Appeals Chamher will consider these two arguments in turn. 

31. First, Mr. Nzirorera argues that Rule I5bk (C) of thc Rules gives the President the 

"discretion to order a rehearing of the bial."7%e then raises the issue of whether the President 

retains the option of ordering a rehearing where the trial has already comnenced and where the 

accuscd did not consent to the continuation of the trial, instead of refemng the matter to the 

remaining ~ u d ~ e s , ~ ~  and argues that if rhe President does not retain this option, it could lead to an 

"anomalous situation that the President could order a rehearing where an accused doesn't want one, 

OritDecision, para. 8. 
67 Scs para. 25 above. 
66 Impugned Decision, pun. 89. . . 

Impugned Decision, pura. 89. 
70 Nzirorera M o h n ,  para. 31. 
'' Nzirorera Motion, para. 18. 

Nzirorera Modon, para. 19. 
l3 Nzirorera Motion pma. 21. 
74 Nzirorcra Motion, para. 15. 

Cnsc No. 1~-98-44-AR15bis .3  
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imm 
but cannot order a rehearing where an accused wants one."7G He argues that this is contrary to the 

purpose of the Rule, which is u, provide Meguards to an accused who does not consent ro the 

continuation of his 

32. The AppeaIs Chamber is of the view that Rule 15bis (C) of the Rules confers on the 

President the function of assigning a Judge to a part-heard case where one of the Judges in the Trial 

Chamber is no longer in a position to continue. This function must be understood in the context of 

the President's overall responsibility of assigning Judges to the Trial ~ h a m b e r s ~ ~  and the 

coordination of the work of the ~harnbers.~' Pursuant to these responsibilities and within the henbit 

of Rule l5bis (C) of the Rules, the President may order "a rehearing or continuation of the 

proceedings". However, where the opening statement is complered or the presentation of evidence 

has commenced, the President must seek the consent of the accused before ordering the 

continuation of the proceedings. The Appeals Chamber agrees with Mr. Nzirorera that where such 

consent is withheld, the President may either order a rehearing or refer the matter to the remaining 

Judges for a decision on whether to continue the proceedings with a substitute Judge. However, in 

the present case, the President did not exercise his discretion to order a rehearing upon establishing 

that the Applicants withheld their respective consent to the continuation of rhe proceedings. Rather, 

in light of the commencement of the presentation of evidence in the Applicants' case, he referred 

the matter to the remaining Judges for a determination on whether to continue the proceedings with 

a substitute Judge, which was in his discretion to do pursuant to Rule 15bis (D) of the Rules. 

33. Second, Mr. Nzirorera submits that the failure of the President to ruIe on his request for a 

rehearing of his trial violated his right to a reasoned deci~ion.~" He argues that he is entitled to have 

"two chances" to oppose the conlinuation of his trial, h t ,  by trying to persuade the President and if 

unsuccessful, by trying to persuade me remaining Judges. Be now only has one opportunity due to 

the President's failure LO exercise his discretion and deliver a reasoned decision. The Appeals 

Chamber notes that the President's consideration of the matter pursuant to Rule 15bis (C)  of the 

Rules is niggered by the Presiding Judge reporting to him that one of the Judges i s  unable to 

continue with the case. This rule makes no provision for an accused to make a direct request to the 

President to order a rehearing in his case. In the present case, Mr. Nzhrera has no standing to file a 

derailed submission to the President requesting a rehming of the proceedings, and he is not entitled 

to a reasoned decision froin the President in respect of this submission. Therefore, the Appeals 

75 Nzirorera Molion. Dam. 17. " Nzirorera  ati ion: ~ W P .  18. 
n Nzirorern Malion, para. 18. 
m Articles 13 (3) and (5 )  of the Tribunal's Statute. 
" Rule 19 (A)' if the ~ i l e s .  
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Chamber finds no merit in Mr. Nzirorera's submission that the remaining Judges errvneously 

rejected his request to refer the matter back to the president." The Appeals Chamber is sahsfied 

that the rmaining Judges did not err in reaching the Impugned Decision in the absence of any such 

reasoned decision from the F'resident. 

34. This said, the Appeals Chamber observes that Mr. Nzirorera does have "two chances" to 

oppose the continuation of his trial, one before the remaining Judges and the other before the 

Appea1,s Chamber. He has taken advantage of both these opportunities and has not suffered any 

prejudice or been denied an opportunity to raise this matter. 

7. Alleged Emrs Relatine to Rule 1 lbir 

35. Mr. Nguumpatse submits that the remaining Judges erred in rejecting the alternative request 

to refer the case to a national jurisdiction for trial, based solely on Rule 1 lbis (A) of the ~ u l e s ? ~  .He 

argues that the remaining Judges did not take into consideration their discretion LO do so under Rule 

I lbis (B) of the ~ u l e s . ' ~  

36. The Appeals Chamber notes in this regard that the remaining Judges stated that: 

[cloncerning a rcEerral of lhc Indictment to a nationd j~uisdiMon, thc remaining Judges note that 
they have no power to order such a referral because rhc President has not designalcd lhcm ar a 
refen31 Chamber in nccordance with Rulc 11  hir (A) of the ~ u l e s . ' ~  

The Appeals Chamber is satisfied that a 'Trial Chamber" may only act in accordance with the 

provisions of Rule llbis (B) where it has been designated by the President pursuant to Rule 1 lhis 

(A) of the Rules. The AppeaIs Chamber therefore finds no merit in Mr. Ngimmpatse's argument. 

37. Mr. Nzirorera submits that the remaining Judges erred in deciding to continue the & in the 

absence of the President's decision to appoint a Trial Chamber to proprio motu consider the transfer 

of his case to a national jurisdiction for Mr. Nzirmera argues that hc had presented the 

President with a viable alternative of Wansferring his case to a national julisdiction for 

because his trial could not reasonably be completed by h e  end of 2008, an issue wluch dirccrly 

b e m  on the Tribunal's Completion Strategy and management of its remaining resources, and was 

therefore uniquely suited for consideration by the President, instead of the remaining ~ud~es." The 

RD Nzirorera Motioq paras 19.21. 
HI Nzirorera Motiow para 26. 
8"girumPa~~ Motion, pan. 22. 
83 Ngirurnpatse Motion, pmn 22. 
"Impugned Decision, para. 90 (internal citations omitred). ' Nzirorcra Motion, p m .  6. '' Nzirorcra Motion, para. 30. 
" Ndrorora Mouon, para. 29. 
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remaining Judges recoynised in the Impugned Decision that they were without authority to consider 

this alternati~e.8~ Only the President could trigger the consideration of this alternative by 

designating a Chamber for this purpose.89 . . ,  . . .. . 

38. The Appeals Chamber notes that Mr. Nzirorera's appeal is filed pursuant to Rule 15bis (D) 

of the Rules. Hence, the scope of his appeal should relate solely to the exercise of discretion by the 

remaining Judges in determining whether to continue the proceedings in his case with a substitute 

Judge. The allegation by Ms. Nzirorera that the remaining Judges "erred in deciding to continue the 

trial without Mr. Nzirorera having an opportunity to have a decision by an appropriate organ on 

whether his case could be transferred to a national jurisdictio~f'~~ falls outside the scope of his 

appeal under Rule 15bis (D) and is irrelevm to the question of whether or not to continue his trial 

with a substitute Judge. Furthermore, the Appeals Chamber notes h t  Rule l lb i s  of the Rules 

makes no provision for an accused to request the transfer of his case to a national jurisdiction for 

hid. Consequently, the remaining Judges were not obliged to take into consjde~:&on Mr. 
, . .  

Nzirororera's q u e s t  to the President pursuant to Rule 1 Ibis of the Rules. 

8. The Alle~ed Unfairness of the Trial 

39. Mr. Nzirorera contends that the remaining Judges erred in concluding that the tdal should be 

continued despite circumsrances which rendered the txial unfair.g' He states that he declined to 

consent to the continuation of his trial because he believed the proceedings to this point had been 

unfair92 due to the Prosecution's violation of its disclosure obligations; the admission of material 

facts no1 charged in the indictment; the unjustified use of anonymous witnesses; the Prosecution's 

presentation of perjured testimony; the failure of the Rwandan Government to produce statements 

of Prosecution witnesses; the taking of testimony of important witnesses by video-link, wd  the 

Prosecution's interference with the right of the Defence to meet witue~~es.~ '  Mr. Nziroma && 
that the remaining Judges "held that, in their view, the trial had been fair, and that any prejudice to 

the rights of the accused could be cured by subsequent  decision^".^^ He argues that the trial is "too 

broken to fix" and that only a rebeaing will guarantee him a fair trial.Y5 

Nzirarcra Mulion, para. 30. 
Nzim~cra Motion, pam. 30. 

91 NWorcraMotio~~. para, 36. 
'' NziiorCTdMution, pmas. 61-63, 
" Nzirorna Mulion, para. 61. 

Nzirorera Mouon, para. 61 - 133. 
*%zirurera Motion. p m .  63. 
* Nzirurcra Motion. pacn. 63. 
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40. The Appeals Chamber notes that the remaining Judges considered these issues in the 

Impugned Decision and rejected Mr. Nzimrera's arguments that the trial to date had been unfair. 

The Appeals Chamber finds, however, that it need not review the remaining Judges' reasoning with 

regard to these issues. The Appeals Chamber considers the arguments with respect to alleged past 

violations of fair trial rights in the proceedings to be irrelevant at this stage to the sole question 

being considered by the remaining Judges of whether to continue the trial with a substitute Judge 

under Rule 15bis (D) of the Rules. 

41. Mr. Ngirumpatse additionally submits that his rights are being sacxificed as they are being 

weighed against each other.Q6 He argues that if he withholds his consent to the continuation of the 

proceedings in his case with a substitute Judge, he would be sacrificing his right to a fair trial 

without undue delay." If he consents to the continuation of the proceedings, he would be actually 

consenting to having a substitute Judge who would not have "heard the testimonies of 14 wimesses 

in the course of 100 days" and also consenting to proceedings that will be "ha~ty"?~ He also argues 

that asking him to consent to the continuation of his proceedings is aclvdy asking him to "pre- 

endorse the violation of his rights since his 

42. The Appeals Chamber considers that the continuation of the proceedings with a substitute 

Judge in a case where witnesses have already been heard does not necessarily infringe on fair trial 

rights. As the Appeals Chamber previously stated: 

[Llhere is a preference for live testimony to be. h&ud by cach and e v q  judge. But that does not 
represent an unbending requirement. The Ruks and the cascs show that exceptions can be made. 
The exceptions may relate even to evidmw involving an assessment of demeanour, varjous ways 
being available to =assist a new juclgc to ovprcome any di sadvmtage~ . '~  

43. The Appeals Chamber also considers that, pursuant to Rule 15bis (D) of the Rules, a 

substitute Judge may only join the bcnch "after he or she has certified that he or she has familiarised 

himself or herseIf with the record of the proceedings." These safeguards ensure that fair &ids rights 

are not conlpromised. In tl~e presmt case, the remaining Judges took into consideration that the 

substitu~ Judge will need to review the "i~cords of the proceedings, including the transcripts, audio 

and video-recordings, to observe the demeanour of the witness" in determining that it would be in 

the interests of justice to continue the proceedings with a substitute ~ud~e. '"  

46 Ngirumpnwc Motion, paras. 10 -12. 
97 Ngirumpabe Motion, para. 10. " NNgirurnpatse Motion, para. 10. 

I N ~ i m p m e  Motion, para. 11.  
Im Burore Decision, para. 25. 
lo' Impugned Dccision, para. 69. 

(I., . !' ..:, 
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44. On the issue of whether the proceedings UI Mr. Nginunpatse's case wilI be "hasty" if 

continued, the Appeals Chamber has aIready discussed above the remaining Judges' recognition of 

the right of the Applicants and their Co-Accused to have adequate lime and facilities to prepme 

their respective  defence^."^ Based on the approach adopted by the remaining Judges, there is no 

reason to believe that Mr. Ngirurnpaue's *ights to a fair trial will be infringed. Furthermore, as 

medonad a b o ~ e , ' ~ ~ a n ~  consideration of Mr. Ngimmpatse's argumenr relaling ro the alleged 

violation of rights since his arrest exceeds the scope of appeal envisaged in Article 15bis (D) of the 

Rules and will therefore not be considered. 

45. In sum, the Appeals Chamber finds no merit in the arguments raised by the Applicants with 

respect to alleged errors by the remaining Judges in concluding that h e  continuation of their ~ a l  

would not result in a failure to uphold the Applicant's fair h i d  rights. Furthemre, the Appeals 

Chamber considers the arguments with respect to alleged past violations of fair trial rights in the 

proceedings to be irrelevant at this stage to the sole question being considered by the remaining 

Judges of whether to continue the trial with a substi tu~ Judge under Rule l5bis (D) of the Rules. 

*..-.., ,,. 
9. Conclusion 

46. Having considered the submissions made by the Parties, the Appeals Chamber finds that the 

continuation of the Applicants' trial would not result in a failure to uphold their fair trial rights. The 

Jmpugned Decision therefore stands. 

D. Disposition 

47. For the aforementioned reasons, the Appeals Chamber: 

DISMISSES the appeals filed by Mathieu Ngirumpatsc and Joseph Nzirorera; 

Done in Enghsh and French, the English text being authoritative. .. . 

Dated this the 20 day of April 2007, 

at The Hague, 

The Netherlands. 

Judge Fausto Pocar, 

Presiding 

I 
lD2 See rupra para. 28 - 30. 
"'See supra para. 40. 
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