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1. Ttre Appeals Chamber of the International Criminal Tribunal for the Prosecution of Persons

Responsible for Genocide and Ottrer Serious Violations of International Humanitarian Law

Committed in the Territory of.Rwanda and Rwandan Citizens Responsible for Genscide and Other

Such Violations Committed in the Torritory of Neighbouring Starcs, between I January and

31 Decernber 1991 ("Appea1s Chamber" and "Tribunal", respectively), is seised of an intrerlocutory

appeal ("Appeal"),I filed by Callixte Nzabonimana ("Nzabonimana"), concerning'an order of Trial

Chamber Itr of the Tribunal ('Impugned Order" and'Trial Chambef', respectively),2 rescinding the

Decision of 4 March 201,0,3 issued pursuant to Rule Tbis of the Rules of hocedure and Evidence of

thc Tribunal ("Rules"). The Prosecution filed its response to the Appeal on 14 June 2010'a

Nzabonimana replied on 2l June 2010.5

2. The Appeals Chamber is also seised of 'Nzabonimana's Motion for Leave to Appeal the

Decision of the Fresident of the lnternational Criminal [sic] for Rwanda 'Decision on

Nzabonimana's Motion for the Implementation of the Order of Trial Chamber Itr of March 2010

and for Allowing the Defence to Make Submissions Before the Security Council Dated

5 May 2010'', filed by Nzabonimana on l0 May 2010 ('Motion for Leave to Appeal the

5 May 2010 Pnesident's Decision"). The Prosecution responded on 17 May 2010.6 Nzabonimana

replred on 24 May 20L0.1

I Inrcrlocutory Appoal on thc Order Rescinding thc 4 March 2010 Dccision, 7 June 2010' On 8 June 2010' the Appeals
Chasrber gfairted Nzabonirrana" Iudgos Pocar and Liu dissonting, a one-week extension of timc to file rhe Appcal. Sce
Dosision on Nzabonimana's Urgoat Motion fc an Bictonsion of Time O File an lnterlocutory ApPcal, 8 Junc 2010.
2 The Prosecutor v, Calli*e Nzpbonimana, Caso No. ICTR-98-44D-T, Order Requasting the hcsidcnt of the Tribunal
to Rescind the Dscision of 4 Marcfi 2010,23 April 2010'
e Tlu Prosecutor v. Calli*e Nzabonimana, Casc No. ICTR-9844D-T. Decision on Defence Motion to Reconsider Prior
Trial Chambor Dccisions on Francc's Coopcration with thc Tribunal, 4 Marcb 2010 ('4 March 2010 Decision").
'hosecutor's Response and Anncx 'A" to Nzabqdmana's Intcrlocutqry Appeal on thc Ordcr Rascinding the
4 March 2010 Decision, 14 June 2010 (?rosccution Responsc"), See also Prosecution Rcsponsc, Annex B, Annex C.
t Ca[ixtc Nzabonimana's Roply lo Prosacuttr's Rosponse to Nzabonimana's Intcdocutory Appeal on the Order
Roscinding tlre 4 Marcb 2010 Docision, 2l Junc 2010 ('Nzaboniurana's Reply")'
o hosccufur's Responee to Nzabonimana's Motion fsr L€ave to Appeal the Decision of the Fhesidont of the
Intcmational [.gd Tribunal for Rwanda "Decision on Nzaboninana's Motion for tho Implcmentation of the Ordcr of
Trial Chamber III of March 2010 and for Allowing thc Dsfence to Make Submissions Bsfors the Security Council
Datcd 5 May 2010fl and Annex 'A',l'l May 2010 ("Prosccution Rosponse m Modon for Loavc to Appcal the
5 Mav 2010 President's Decision")
t noply to Prosccutor's Reeponse to'Nzabonimana's Motion for Leave to Appeal the Decision of the Presidcnt of the
Intemational Criminal [src] for Rwanda 'Desision on Nzabonimana's Motion for the Implementation of the Order of
Trial Chambcr Itr of March 2010 and for Allowing tho Dofenco Eo Make Subnnissions Beforc the Sccurity Council
Datcd 5 May 2010' lsicl,Z4 May 2010 ('Nzaboniuraria's Reply to hosecution Response").
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A. Bapkground

3, Nzabonimana has sought the cooperation of French authorities in obtaining information

relevant to his alibi since January 2C/|l9.8 The Trial Chamber has issued a number of orders and

decisions addressing alloged diffioulties wirh the requested cooperation.e

4. On 4 March 2010, the Trial Chanrber, noting the "continuing failure of France to provide the

information reguested"lo in previous decisions, request€d the President of the Tribunal to "report

the matter of the failure of the Govsrnment of France to comply with its obligations pursuant to

Article 28 of the Statule and Rule TDls of the Rules".ll

5. On 8 March 2010, the Rogistrar notified the hesident of the Tribunal that he had been

informed by the French Embassy in Tanzania that 'all relevant available documents" would be

fansmitrcd gg the Tribunal soon.lz On 11 March 2010, the Registry received correspondence from

the Frcnch Embassy in Tartzaniq providing several documents.l3 This correspondence and the

s Decision on Callixte Nzabonimana's Motion for Lcavc to Appcal an Altcged lJltm Vires Referral to the Prcsidcnt"

S-fibruary iOl0, para. 2 and rcfcrenccs citcd thorcin. In rosponsc to th-c first request for assistancc presented by

NzaUonlmi-a, rhs FrEnch Authorirics providcd thc Rcgisrar with copias of $c exccrpts o{!t*u $dlnatic tolegrams

dsrcd ?,9 and ll Apri'l 1994, listingpersons takingicfugo at tho French Embassy inKigali. See TAUcopie lc M.
jiq*, Cluntpgrc de l-abriollc, inbassdeur fu-Franie en Tanzsie, adrcss*e d M. Adarrta Dieng, Grefier du

iri6,r*I 6nh 
-nternatiotul 

pour Ie Rwbndo, Obiet : Affaire le Procureur contre Callixte Nzpboninana,

29 January 2009, withAnnoxes'
tin Uri-, .6nioit, ih" ptofti.l Chambcr and tho Trial Chanbcr addrassed two judicid t€quests fo_r.cooporation to lhc

Frcnch Govcrnmcn! pursuant fo Artisle 28 of thc Statut!. See Tlu Prosecutor v, Calline Nzabonimaw, (hsc

No. lgtt-g8- UD-yf',.Otcition.sur.la raqu^u urgente de Calline Nzfuonilnana funanfunt t la Clnmhre d'-ordonner

I h Fruce coop*ration et ossistance,z lity zoos ("2 July 2009 Dccision").Tle Prosecutor v, callixte Nubonirnsu,

Crr" N". ICIR-9844D-T, Dccision on Nza-bonimana's Motion Asking thc Chambsr to Rcquc^st thc hosidcnt to Roport

thc Mancr of France's Refusal to Coopcrate to the sccurity Council, 19 Octobsr 200f ('19 Octobsr 20@ Dccision")'

Sie atso Appoal, Annox 5. By thesc decisiorrs, the Pre-Trial Chambsr and the Trial Chanber requcsted thc cooperation

of Fr*r" 6n tro main issue,r: (i) providing the list of all persons who sought refuge at the French-Embassy in Kigali

uetn"e.n z and l l April 1994 (c, as indicated in the 19 ocrobcr 2009 Decision, gxplaining why it did not posscss-sug! a

iisr); and (ii) providing the lisi of personnet working at the Frcnch Embassy_in Kigali betwocn ] ryrO 1l Aptil 1994 (the

Z iiry ZfiW bccisiorialso trqu"ri"d France to autf,orire pcrsonncl of-$e E-gbasly to mflt Nzabonimana's Defence).

On 20 Novembor 20c}9, the Rigistry, at the President's requast, sent a /Vore Verbale to the Fronch Embassy in Tanzania

requosting the assistance of the French authoritias in obtaining the above-mentioned documcnts, attaching thrce

r"itinrO Iopies ol thc Trial Chambsr Dcsision of 13 November 2(X)9, in which the Trial Chanbcr had referred the

maner of Ficnch coopcration with the Tribunal to thc Ptcsident" pursuant to Rulc 54 of the Rules, Sca Note Verbale

from thc Offico of fire RegisFat to M. Jacqucs Champagnc dc Labriotle, French Arnbassador in Dar es Salaam,

Tanzania, dated 20 Novanrber 2009, Ref: ICXRIOR/ERSpSII tlOgntZ-YDi Tlp .Prosecutor v. Callirte Nzabonimana,

Case No. ICTR-9844D,T, Dccision on Nzabonimana's Motion for Stay of Proceedings; Raconsideration and/or

Cortification of Dcsision Rendcred on 29 October 2009; and Rcconsidcration and/or Ccrtification of thc Dccision

Rendsrcd on 30 Octobcr z(fJF.,13 Novcmbcr 2009,pan. 39, Disposition. See alsoT' 9 November 2009 p' 8'
ro 4 March 2010 Dccision, Para. 43,

" 4 March 2010 Decision, Disposition.
t, T'ln prosccutor v, Callifie Nznbonimarc, Case No, ICTR-98-,14D-T, Rcgistrar's Submission Undcr Rule 33 (B) of

rhe Rules of proccdurc and Evidence on the "Desieion on Dofencc Motion to Reconsider Prior Trial Chamber Docisions

on Francc's Coopsration with the Tribunal", 8 March 2010 ("Rogisfar's Submissions"), pua' 3. The Regisfar
indicatcd that tho-French Ambassador to Tanzania had inforured him that "Irrancc ha[d] complied with the Chambcr's
request" and that all available documents wcre bcing transnltt€d to.theTribunal. The Rcgistrar addcd that "those new
developments" might affcct thc 4 March 2010 Decision. Sce Regisuar's Subrrissions, paras. 3, 4,
ll epptat, Annox 10. Correspondence from thp Fronch Embassy in Tanzania to the Registry of thc Tribunal,

No. 
-H0|TPIR, 

datcd I I March 2010 ("1I March 2010 Correspondoncc"), and the documents annexed theroto.
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appended documonts were senred on the parties on 16 March 2010 ("16 March 2010

Documents"),la

6. On 17 March 2010, the President of the Tribunal, in an interoffice memorandum, requested

the Pre,siding Judge.of thi Trial-Chamber toinfsmr hirn whether the -16 March 2010 Documents

addressed in full the Trial Chamber's cooperation requests.ts On 30 March 2010, the Presiding

Judge, on behalf of the Trial Chamber, sent an interoffice memotandum to the hesident of the

Tribunal requesting him "to take no action on the matter at present" as it would issue a decision

after considering "all the various submissions of the parties" relating to this matter.l6

7. On 20 March 2010, the Court Management Section of the Tribunal ("CMS") indicated to the

parties that "[s]hould [they] have any submission about that issue, [they were] requested to do it by

Tuesday, 23rd Marh [sdc] 2010, COB'.17 Nzabonimana filed his submissions on 23 March 2010

submitting that the 15 March 2010 Docume,nts were incomplete and redacrcd and that France was

not in complianse with the cooperation orders previously issued by the Tribunal.r8 The Prosecution

did not file any submission, te however, it responded to Nzabonimana's submissions on

Z March }OIO.n

g. On Zl April 2010, Nzabonimana rcquested the hesident of the Tribunal to implement the

4 March 2010 Decision, rcport the matter of the alleged refusal of France to cooperate with the

Tribunal to the United Nations Security Council ("security Council") and to allow him "to make

submissions to the Secgrity Council concerning the prejudicial conduct of France in his trial"'zl He

contended that ,.any steps taken by France aftcr [the] reguest has been made [to the hesident of the

l, Tho partios acknowledgc that thcy rcceivcd the 16 March 2010 Docurncnts on that day. Scc Ap'PPal' para. 32;

$osccution Rasponsc, Para. 6(b), fn. 6' _15 Intcroffice t"t'omoraiOum tto. tt 
" 

Prcsidcnt of the Tribunal, addresscd o Judge Bossa' hosiding Judgo' Trial

Cframtcr III, Ref.: ICIR/"RES/02/IQ Subject Nzaboninurc - Cooperation with France, datcd 17 March 2010

Fii t"tarct ioto tnto*nice Mcmorandum"), p8ra. 2. The Prcsidont addod that if the documents providcd by Francc

addrossej in fult tbe Trial Chambor's requostlfc cooperation "an order of thc chanber would bc roquired tha! tlt!

,"quor to thc prcsident to rcport non-cobperation of France to thc Security Council is moot". See l'l March 2010

Interoffi cc Mcuroranduut
itinr.*ffio" Mcrprandrm from Judge Boss8, Presiding Judgc, Trial Chanbcr III, addrcsscd to- the Presidcnt of thc

Tribunal, Subjecu Nzabonimatu: Coopcration of France, dated 30 March 2010 ("Int€roffice Mprnorandum to the

hcsidonf'), pars.4.
iteop"rt.'Airnot l l, E-mril scrrt to the prties through Ctr4S on 20 March 2010 ("20 March 2010 B'mail").
trit Fiorr"rtor v. Callixte Nrfuoninwu, Case No. ICTR-9844D,T, Nzabonimana's Submissions Conccrning thc

Documcnts Receivcd from Francc on 16 March 2010,23 March 2010 ("Nzabonimana's Subrmissions on Documents

fron Francc"), paras. 3, 5, 7, ?'0, 21, ?5, Ptayer.
re Sae Impugncd Ordcr, pra. 5.
^irr-fi'iriti"utor'n. Caltixte Nzfronbnana, Case No. ICTR-9844-D-T, Prosocutor's Responsc to Mencc

Submissions Conccrning thc Docusrcnts Received frorn Franco on 16 March 2010, U March 2010 ("Prosccution

RcsDonsc to Nzabonimana's SubmissionJ')'
1i t'hi p*t""utor v. Calline l,lz&onirnana, Casc No. ICTR-98-44D'T, Nzabonimana's Motion for thc Implemcntation

of the Order of Triat Chasrbcr III of 4 March 2010 and for Allowing the Defence to Make Submissions Beforc the

Security Council, 21 April 2010 ("Motion for thc lmplcmcntation of the 4 March 2010 Decision"), Prayct'
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Tribunal pursuant to Rule TblsJ cannot dolay or prohibit the President to act in accordance with the

Chamber's request".z

9. on 23 April 2010, the Trial Chanbir issued the Impugned oriler' The Trial Chaniber

considered that-ttrejnforrrationprovided in-thef6March.2010 Documents "constitut€tdl a new

circirmsance warranting reconsideration of its 4 March 2010 Decision";23 found that France had
'nrffiUed the requests made by the he-Trial and Trial Chanrbers in Decisions darcd 2 July 2009,

19 Octobcr 2009 and I...] t3 November 20f,l9"; and concluded that France "has now complied with

its obligations pursuant to Artisle 28 of the Statute.'u As a result, the Trial Chamber rescinded the

4 March 2010 Decision by which it had requested ttre hesident of the Tribunal to t€port, pursuant

to Rule Tbis of the Rules, the failure of the Government of France to comply with its obligations of

cooperation with the Tribunal to the Security Council.E

10. On 5 May 2010, in light of the Impugned Order, the President of the Tribunal dismissed as

moot Nzabonimana's Mcition for ttre Implementation of the .4 March 2010 Decision. 26

On 27 May 2010, the Trial Chamber granted certification to appeal the Impugned Order'27

11. The Appeals Chamber will consider in turn the Appeal and the Motion for Leave to Appeal

ttre 5 May 2010 President's Decision'

2 Motion for the Implcmcntation of thc 4 March 2010 Dwision, para. 20; see also Motion for the Implcmcntation of
thc 4 March 2010 Dcsisionr pr8s. 24, zl.Nzabonimana also roiteralod his complaint with rcspect to th€ allcgcd
incomplercness of thc 16 March 2010 Documents provided by Frurce, See Motion for thc Implcmcntation of thc
4 March 2010 Dccision, para. 9.
23 Impugrrcd Ordor, para. 18. Thc Trial Chambor obssrvcd that 'france providod lists of Psrsons who sought refuge at
thc Frcnch Embassy in Kigali bctwcon 7 and ll April 1994, and a more comPlete list of Psrsonnol working at the
Frcnch Embassy" during this pcriod. Sec Impugnod fficr, para. l8'

]l Impugncd Order, para.20.
^ Impugncd Order, para.20, Disposition'
NTi Frotr"un i. Callixte Nzaboninana, Casc No. ICTR-98-44D-T, Dccision on Nzaboninrana's Motion for the
lmplcurc'ntation of tho Ordcr of Trial Chrmber III of 4 March 2010 and fq Allowing thc Dcfcryc q Mtko Submissions
Boforc tbe Sccgdty Council, 5 May 2010 ("5 May 2010 Presidcnt's Decisiut"), Disposition. Thc hcsidcnt considcrcd
that'tt is also in.the powcr of the Trial Chanbcr at any givan moment undl thc rcqucst for ransmission to the Security

Council has bccn implcmentcd !o rpconsidcr iu desision urd to rossind a rcguest made undcr Rulc 7 Di.r (B) [.ric] if a
chango in circunslanccs occurs lhat affects thc Esscssmcnt of thc Chamber that a Mqnbor Stttc has violatcd its
obligations undsr Article 28 of the Statute". Sce 5 May 2010 President's Decision, Pam. 6. Thc Prcsidsnt further
considored that "it is not within thc jurisdiction of tbc Prosidont to rcplscc tlp assessment of the Chanbcr about a
Mourbcr Stato's violation of Articlc 28 of ttrc Statutc at ho rcquost of a party with his own, A Party disputing the
Esscssmcnl of thc Chambcr must se€k to address this disputc through the nsrmal appcals prosedurc". Sec 5 May 2010
Prcsidcnt's Dccision, para. 9.
21 Tfu Prosecutor v. iallifre Nzabonbnanu, Casc No, ICTR-9844D-T, Dccision on Defonce Motion for Ccrtification to
Appcal thc Docisisn of 23 April 20l0,n May 2010 ("Docision on Motion for Ccrtification to Appoal").
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B. Applipable Law

1. Rulc Tbas (A) of lhe Rulps

12. Arlcle 28 of the Statute of the Triblnal ("Statute") provides for the cooperation of States

wittr the Tribunal. Pusuant to Rule Trrr (A) of the Rules, "where a Trial Chanrber or a Judge is

satisfied that a State has failed to comply with an obligation under Article 28 of the Statute relating

to any procecdings before that Chamber or Judge, ttre Chamber or Judge may request the hesident

to report the matter to the Security Council". Thus, under Rule Tbis (A) of the Rules, the hesident

of the Tribunal effectively has the rolc of nuncius, simply ransmitting to ttre Security Council the

judicial findings of the relevant Chamber.4

2, Law on Reconsideration

13. Alttrough the Rules do not explicitly provide for it, according to the Tribunal's established

jurisprudence, a Trial Chanrber has ttre inherent disctetionary power to reconsider its own decisions

where new material circumstances have arisen that did not exist at the time of the original decision

or where the decision was erroneous and has caused prejudice or injustice to a party.ze

C. Analysts

1. Preliminanr Matters

14. The Ap'peals Chamber notps that Nzabonimana does not challenge ttre Trial Chanrber's

findings ttraq in ransmitting the information contained in the 16 March 2010 Documents, France

'nrffilled the requests made by the Pre-Trial and Trial Chambers in Decisions dated 2 July 2009,

19 October 2009, and t...1 13 November 2009.'30

A C7 Prosecrtor v. Tilpmir Blalki6, Casc No, IT-95-l+ARl08Di.r, Judgemcnt on the REueq oj tlq Rcpublic of

Cronria for Reviow of the Desision of Trial Ctramber tr of 18 July 1997, 29 October 1997 (Bl4lki( Judgement on
Request for Rovicw"), Para. 37.
2e prosecutor v, Sunisbv GaliC, [t-98-29-AR73, Dccision op Application by Prosccution for l.oavc to Appeal, 14
Dcccrrbcr 2001, para. 13; The Prosecutor v, Augttrttin Ngirabatware, Casc No. ICTR-99-5+T, Decision on Defonce
Motion for Roconsideration of the Trid Chambc,r's Oral Dacisions Rcndercd on 23 Septcrnbr 2nW,7 July 2010,
para- 16. The Apposts Chanbor tpcalls, howcvcr, that therc is no power to rpconsidcr a final judgerre'nt' See
Prosecutor v, Taran hgi{ ofl(/a "Zigs", Casc No. IT-98-30/I-A, Decision on Zoran ?ig1e's 'Motion for
Rcconsidcration of Ap'pcals Chanrbcr ludgemcnt IT-98-30/1-A Delivered on 28 Febnrary 2005'\ 26 June 2006, Para,-9;
Fcrdinatd Nahinani-v.TIu Prosecutor, Case No. ICTR-99-528-R, Decision on Fsrdinand Nahimana's Motion for
Reconsideration of ttr Appoal Judgomont, 30 June 2010' para. 6.
30 lmpugnod Ordcr, para. 20. This is confirsrcd by Nzabonimana's re4uest o thc Appcals Chanbcr !o rcport to tlc
Sccuiity Courcil - o,r to ordcr the Prcsidcnt of thc Tribunal to r€port - 'France'E past failure to cooporatc" (cmphasis

added). 5ca Appoal, Prayer. However, pointing to tho intcrval betwccn the rcquests of such information and thcir
transmission, he contends that France's compliance w86 not "without undue delay" and, thercfsrc, arnountod to a
violation of Articlc 28, See Nzabonimana's Reply' para. I I'
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15. Nzaboriimana submits that the Trial Chamber orred in law in (i) rescinding its 4 March 2010

Decision in light of France's subsequent cooperation;3l and (ii) doing so without hearing

submissions -frm the partics.3-2 Nzabonimana also requests that the Appeals Chamber provide

general guidelines on the Trial Charnbers' discretion to issue Rule Tbds requests, and to overhrm the

criteria listed by tfie Triirl Chamber in iIC 19 OCtober 2009 Dccision.33

16, Nzabonimana further requcsts that ttre Appeals Charnber set aside the Impugned Order,3a

and report France's non-cooperation to the Security Council,35 or, in the altemative, acknowledge

France's failure to coopefate and order the hesident of the Tribunal to report France to the Secudty

Council, pursuant to Rule Tbis of the Rules'36

17, The Appeals Charrber dectnes to address Nzabonimana's re,quest to provide criteria to

guide Trial Chambers' dissretion pursuant to Rule Tbis of the Rules.37 This matter falls outsidc the

scope of tbe present Appeal, which is limitod to whether the Trial Chamber erred in making the

lmpugned Order.38

18. The Ap,peals Chamber also notes Nzabonimana's allegation that France is currently failing

to coop€rate with respect to a r€quqst for assistance addressed to the French authorities following

receipt of the 16 March 2010 Documents, This failurc to cooperate pertains to the facittation of

interviews with certain individuals mentioned in the 16 March 2010 Documents.3e On 4 June 2010,

the Triat Chamber denied Nzabonimana's request for an order to France to provide such

assistance.{ The Appeals Charnber will not address ttrese submissions, as they do not fall within the

scope of the present AP'Peal.

19, The Appeals Chanrber now turns to consider Nzabonimana's arguments relating to the Trid

Chamber's power to reconsider the 4 March 2010 Decision and the Trial Chamber's alleged failure

to allow the parties to present submissions in this regard.

ll Ap'pca, paras. 50(l), 52-66.
I Appcal, paras. 50(2), 6?-7L
$ eiripat, 

-paras.50(3), 
72, Sec also APPeal, paras.73-?5.

'Rppcat, para. 1, Prayc'r,
ll epp"ul, paras. 50(4),78.
,o ei'puot, 

-pur*. 
4 ?9. Nzabonimana submits that thc Appcals Chambcr hac,the inherent powcr to apply an offective

tpmcdy whon the Trial Chambe'r has madc an orrm of law' Sce Appoal, para' 77 ,
3? Appoal. paras. 50(3), 72-?6.
3t Sei pociiion on Motion for Csrtification to Appoal, paras' 18-23.
3e Sec Appcal, para. 62; Nzabonimana's Reply, para. 13.
a0 Thc Piosecitor v. Csllixtc Nzebonimatu, Case No. ICTR-9844D-T, Dosision on Third Urgent Defence Motion
Requosting an fficr for Coorperation Direcrcd at Franco, 4 Junc 2010; The Prosecutor v, CaIIiAe Nzabonbtuw, &se
No- IC'IR-98-44D-T, Dccision on Defencc Motio'n for Cqtification to Appeal thc "Dccision on Third Urgcnt Defonce
Motion Requosting an Ordcr Directed at RancC', 14 July 2010'
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2, Whether thp Ttial Chamber had the inherpnt powqr to-rwonsider and rescind the.4 Malgh 2010

Decision

ZO. Nzabonimana submits that the Trial Chanrber erreO in law in rescinding its 4 March 2010

Decision.al Slhile-he-acknowledges-that" pursuant toRule54 of the Rules,.a Trial Charrber has the

inherent power to reconsider its own decision when new circumstances ari8e,42 he asserts that, once

a Trial Chamber has requested the hesident to toport a State's failure to cooperate with the

Tribunal to the Security Council pusuant to Rule Tbis of the Rules, it cannot rescind such a request

in light of subsequent cooperation by the State.a3 Nzabonimana contonds that a request under

Rule Tbis of the Rules is a sanction, not a warning'n

21. The hosecution responds that Nzabonimana's interpretation of Rule Tbds of the Rules is

,'absurd and unsubstrrtiat€d".4s It submits that the Trial Chasrber has the power to vary its previous

orders in view of nowly arising circumstances,# and that Nzabonimana has not produced a single

authority suggeSting that arr exception would exist with regard to oiders issued pursuant to

Rule TDis of the Rules.a?

ZZ, Nzabonimana replies that the hosecution has not cited any case-law showing that a Trial

Chamber can rescind a Rule 7bu order pursuant to Rule 54 of the Rules.a8 Further, he submits that

the 16 March 2010 Documents do not constitute a "material change" in circumstances for the

application of Rule 54 of the Rules,ae because "subsequent cooperation does not remedy past non'

cooperation, deserving of denunciation".s

23. The Appeals Charnber recalls that a Chamber may rcconsider a decision when there has

been a change in the material circumstances before it,slThis is equally true when the decision is

al Appcal, pan, 54.
t'Appoal, para. 54.

"6ffi:'pr36r.iO(t), Sq. Nzaboninana asscrts that the plqn tanguage of Rulc Tbis ol thc Rules supports such

intc#retaiin as it uies the past tense when rofc,rring to the finding oJ a Trial Chasrbsr that "a Slate he!-lCilgl to

"ority" 
with an obligation undcr Articlc 28 of he Statute. Scc Appeal, para. 52 (cmphasis in the original). See also

Appoal, pra,51,
. Appr"f, para. 53, refening to Blalkl| Iiudgomont on Rcquost for Roviow, para. 33, which statos that "[i]t is primarily

for iti parcirt body, rhi Security Council, to impose sanctions, if any, against a rccalcitrant State"' Nzabonimana furthe't

argues'ttrat ,,[b]oii Rule ?bis ana ertictc 28 re tactics to pres_sgrc_ a Ststc to coopcrate",- and thal,. since "Rulc 7 bis [of
OI RUesl currot ri-pty duplicatc thc function of Article 28 lof the Statutc]", it should have thc further purpose of

"purishlingl past non-coopsration by a Statp 
" 

'Sce Appoal, para' 53.
aJ *--- l - i : :  b-^----  - l^-^ r  r  Qoo al taDraoearrr inn Prcmcr n,tt nos"cud'ori Rcsponse, iara. I I' Scc a&o Prosccution Rcsponse, paras. 13, 15, 16.
,f6 n^-^^...:^- u----^--- --- f T --t nird in Tht Psnttourar v FAnunri l(nromhoeecution Responsc, para. L2. rcfcnin7 to The Prosccucor v, Ebuard Karernera et al,, Ca{€ No. ICTR-98-44:T,
Desision on Reconsidcra-tion of Protpctive Mcasurps for Prosecution 

'Witnosscs, 30 Ocobcr 2006, pan. 2" The
prosecutor v, Edouard Karemere et al.,Carc No. ICTR-984+T, Dccision on Rcconsideration of Admission of Wrincn

Statcments in Ucu of Oral Tcstimony and Admission of thc Tcstimony of Witnsss GAY, 28 Scptc'mbcr 2007, para, 10,
'7 Prosecution Response, para. 14' See olso Proscsution Rosponse, paras. 85-89'
at Nzoboniurana's Reply, para. 14'
ae Nzabonimana's Reply, para 9.
tu Nzabonimana's Reply, para. l1' See also Nzabonimana's RePly' Para' 12.
5t see supra,para. 13 and rcfercnccs citod theroin'
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issued pursuant to Rule Tbis of the Rules. A Trial Chanrber is not precluded from reconsidering its

decision to rcquest the President to re,port thc non-coorperation of a State to the Security Council

when a change-in.sircumstancos occurs, particularly whcre, as in this case, that change of

circumstance was coopdration by the Skte concerned.

24. As to NzaUonirnana's related suUmission that the 16 Marsh 2010 Documents do not

constitute a "material change" in circumstances as they do not change the fact that Frurce 'has

failed" to cooperale as of 4 March 2010 and subsequent cooperation does not remedy Past non-

cooperation,s2 the Appeals Chambsr considers ttrat while the subsequent cooperation of France does

not rectify its earlier failures, the pupose of Rule Tbis of the Rules is to report non-compliance of a

State with its obligation, under Article 28 of the Statute, to cooperate with the Tribunal.

Accordingly, the Appeals Chamber is satiSfied that subse{uent cooperation by France amounted to

a new material circumstance for the exercise of the Trial Chamber's Power of reconsideration.

25. The Aprpeals Chamber concludes that the Trial'Chanber did not orr'in fmding that it had the

power to reconsider its 4 March 2010 Decision and that the delivery by France of the

16 March 2010 Documents amounted to new circumstances.

26. Nzabonimana contends that the Trial Chamber erred in failing to allow the parties to make

submissions before reconsidering the 4 March 2010 Decision.53 Hc submits that, while the Trial

Chamber invited the parties to make submissions regarding ttre disclosure of the 16 March 2010

Documents, it did not inform them of its intention to reconsider the 4 March 2010 Decision.t He

also claims that, due to the informal nature of the request" sent by e-mail, he could not have

foreseen that they would be used in that context.5s Nzabonimana further submits that, had he been

informed of the purpose of the submissions, he would have presented different arguments relating

to the interp(etation of Rules 7bu and 54 of the Rules and would not have mendoned certain other

issues.s6

27, The Prosecution responds that the parties were heard prior to the rendering of the Impugned

Order.s? It submits that they were requestcd to conrment on the 16 March 2010 Documents by

5l Nzabonimana's Rcply, paras. 9-11'

] eppcat, para. ?1.
- Appeal, para. 68,
t5 Appcal, 

-pata. 
69, In addition, Nzabonimana argucs that he also learned of the Intcrofficc Mcmorandum to thc

ncsiAcnt onty ttnough the Impugned Order and was thcrpfore unable to expros$ his position theroon, Sec Appeal,
pcra. 68.
56 Appcal, para. ?0; Nzabonirnana's Reply, paras. l?, 18.
st Proiecution Response, para' 18'
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CMS, on behalf of the T[ial Chamber.ss It also contends that the Trial Chanrber was not required to

make any further clarification, because it was clear that these submissions, 'teceived from the

French autho,rities as an on going [sic] obligation rmder Article 28r'l-" might-havc had an "impact

on the status of Francels compliance".m Additionally, the Prosecution submits that, pursuant to

Rule 54 oflhe-Rules,lhe Trial€hambrr was not obliged to reguestthe parties' submhsions prior to

reconsidering its decision.6l

28. In his Reply, Nzabonimana acknowledges that Rule 54 of the Rules does not require the

Chamber to first hear the parties prior to reconsideration, but submits that "a Chamber acting in

good faith would ask for submisgions from the partios, given that it was one of ttre parties who

initiated the Rule Tbds Motion in first place", and that" in the adversarial system, a Trial Charnber

should ask for both parties' arguments.62

29. The Appeals Charrber considers that.while a Trial Charnber may proprio rnotu decrde to

reconsider its own decision, this does not relieve it of its duty to hear a party whose rights may be

affected by this reconsid€ration,63

30. In the present case, the Trial Chamber merely allowed the parties to pfesent submissions in

relation to the disclosue of the 16 Much 2010 Documents,n but failed to indicate thatit considcred

the 16 March 2010 Documents to be a new circumstance and that it was inclined to reconsider its

4 March 2010 Decision in light thereof,6 Accordingly, the Appeals Charrber finds that the Trial

Chamber violated Nzabonimana's right to be heard by failing to properly inform the parties of its

intention to reconsider the 4 March 2010 Decision and in not inviting thbm to make submissions on

the matter.

31. While the Appeals Chamber is satisfied that the Trial Charnber erred in failing to advise the

parties of action it night take in light of the 16 March 2010 Documents, the Appeals Chamber is

not satisfied that Nzabobinama has demonstrated that he was prejudiced by that failure. The Trial

tt Prosccution Rcsponse, para. 19,
5e hosccution Rosgonsc. wa,.22.
e Prosacution Rcs'ponsc para. E. Sce afso Progocution Rcsponse, pras. 22-24, Thc Prosccrrtiorr fttrthcr submits that
knowlcdge ttrat trl submissior would bc considqed in rcconsiderinS thc 4 March 2010 Decision' would not have
.changad or addcd to thc ossoncc" of thc ugrrme,nts raised by Nzabonimana. See Prosocution Rosponse, para' 26'
6l hosccution Rosponse,,paras. 31, 34, 35,
@ Nzabonimaoa's Rcply, para. 16,
6 See Prosecutor v. Goran JelisiC, Caso No, IT-95-IGA, Judgc'mcnt, 5 July 2001, pu:a, 27, referring to R. v' Barking

and Dagcnlum Jwticcs, ex pafi€ Director of Prbllc Prosecutions [995] Crln LR 953' utd Dlrector of Public
Prosecutionv, Cosier, Q.B.D., 5 April 2000.
t Appcal, Anncx 11, 20 March 2010 Punil'
6 111i Appcats Chanbcr also notcs tbat the Interoffice Memorandum to thc hosidcnt, $,hich revealed that the Trial
Chambcrwas in the procoss of roconsidering the 4 March 2010 Dccision, was not copicd to the partias. Scc Intcroffice
Memorandum to thc Pr€sid€nt.
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Chamber considered Nzabonimana's submissions relating to the 16 March 2010 Documents,66 and

the Prosecutionis respcinse,6? when issuing the Impugned Order.68 In his Submissions on

Documonts ftomFrance,.Nzabonimana specifically requested that the Trial Charnber implement the

order issued in its 4 March 2010 Decision and requeot the heside,nt of the Tribunal to seise the

Security€ouncil uf-the'rnatrerof'Franrp'snon.cooperation,6e InthisrespectJhe Ttial Chamber was

aware of Nzabonimana's view.that the 16 March 2010 Documents should not impact on the Trial

Chamber's decision requesting thc President of the Tribunal to report France's previous non-

cooperation to the Security Council and his reasoning thereto.

32, The Appeals Chamber also considers that although Nzabonimana contends that, had he

known the intention of the Trial Chamber to reconsider its 4 March 2010 Decision, he would have

made different submissions, he does not show that the subsranco of his submissions would have

been substantially affected so as to impact the Trial Chamber's analysis. He mercly indicates that he

would not have mentioned "issues not related to reconsideration, such as the Mount Ndiza

soldiers",?0 and would have claimed that the Trial Chamber was not entitled to reconsider its

4 March 2010 Decision.?t The Appeals Chamber finds that neither of these axguments could have

impacted the Impugned Order. The Trial Chamber correctly interpreted the law on reconsideration

and Nzabonimana does irot explain how he suffered prejudice from msntioning in his submissions

issues not related to reconsideration.

D. Motion for Leave to Appeal the 5 May 2010 President's Decision

39. Nzabonimana seeks leave to appeal the 5 May 2010 President's Derision.T2 He argues that

the Appeals Chanrber has inherent jurisdiction to allow a party to appeal even in the absence of a

nrle providing for such an appeal.?3 He submits that the President erred in (i) considering the

conduct of France subsequent to thE Trial Chamber's request to report its failure to cooperate to the

6 Nzaboniurana submittod, inter alia, that thc tclcgrams listing the pcrsons who sought refugo at the Frcnch Embassy in
Kigali, were incomplete and rcdaclod. See Nzabonimsna's Submissions on Documents from France, paras. 3-25.
6t The Prosccution objectcd, inter atria, to thc admission into cvidoncc of thc 16 Malch 2010 Documents, which had
bacn requestcd by Nzabonimana. ,Sca hosccution Response to Nzabonirnana's Submissions, paras, 4-8; Nzabonimana's
Submissions on Documcnts fiom France, paras, 2629, Praycr.,Thc Appcals Chambcr nolcs that on 7 May 2010 the
Trial Chambsr admitt€d the 16 March 2010 Documcnts into evidence, Sce The Proseculor v. Callirte Nzabonimaru,
Casc No. ICTR-98-4+D-T, Dosision on Dcfencc Motion for the Admission of Docuurentary Evidcncc, 7 May 2010.
d Impugrred ffier, paras. 9-14. Thc Trial Chambcr found Nzabonimana's submissions on thc incompletoness of thc
lists of p€rsons who sought rcfugc at thc French Embassy unsubstantiatcd and anountcd to morc spcculation. It
considcred that'ths information providcd by France now allows the Dofcnce to move forward with iu invcstigations
lon the alibi]". Sce Impugned ffic'r, para. 19'
n Nzabonimana's Submissions on Documonu from Francc, para. 25. The Appeals Chambsr nolcs that this request was
ad&csscd by rhe Triat Chanber in the Impugncd Orderr. Sse Impugnod fue,t, paras. 12, 19,20.
70 Nzabonimana's Rcply, para. 17. See also Aryal, para' 70.
7l Nzabonimana's Rcply, para. 17. Scc also Nzabonimana's Reply, para. 18.
t Motion for Lcavc to Appcat the 5 May 2010 Prcsidcnt's Dccision, para, l, Prayor.
B Motion for Leave to Appoal the 5 May 2010 kesident's Decision, para.27.
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Secruity Council;?a (ii) relying on the Trial Chamberrs erroneous findings that France had fulfilled

its requosts for cooperation;7s and (iii) relying only on the Trial Chamber's findings in the

Impqgned Order witholt -considering his submissions o-n both the incompleteness of the

16 March 2010 Documents and on France's 'failure to implement furthet requests for
. .  - . 1 6 .  - .

cooperauon.'-

34. The Prosecution responds that the matter is not properly before the Appeals Chamber and

should be dismissed for violating Rule 73 of the Rules.?7It also submits that the matter is already

sub judice.Ts Irr addition, it argues that Nzabonimana requested the hesident to act ulffa vires, in

contravention of the Impugned Order,Te

35. As recognised in the 5 May 2010 President's Decision, the role of the President of the

Tribunal under Rule 7bi"s (A) of the Rules is simply to transmit the judicial finding of the relevant

Chamber to ttre Security Council.e The Appeals Chamber therefore agxecs that "it is not within the

jurisdiction of :the 'Presidem to replace the assessment of the Chalber about a Member State's

violation of Article 28 of the Statute at the request of a party with his own".8l Accordingly, once a

Trial Chamber has rescinded its request under Rule Tbis of the Rules, the hesident is no longer

seised of the matter and his subsequent decision nOt to report the matter to the Security Council

cannot be successfully challenged on appeal'

?'Motion for Loavc to APpeal tbe 5 May 2010 Pro$dcnt's Dccision, patas.2629-39,
?5 Motion for l*avc to Appcal thc 5 May 2010 hesidont's Decision, paras ' 26, 4G4'2.
?6 Motion for lravc !o Appcd thc 5 May 2010 hosidcnt's Decision, pans' 4346,52'54.
7? hosocution Rcsponsc to Motion for Loavs to Appo$l the 5 May 2010 Prosident's Dccision, p' 2, paras' 3, 12, 13, 16,
17,21.
?t Prosacution Responsc to Motion for Loave to Appeal the 5 May 2010 President's Decision, para. 20' Sce aLco
Prosccution Response to Motion fm l-cave to Appoal thc 5 May 2010 Presidant's Dccision, paras. 6, 1f'120,22, See also
Nzaboninana's Roply to Prosecution Responrc, Para. 8'
7e hosecution Response to Motion for l.cavc to Appcd the 5 May 2010 Pre'sidcnt's Decision, pras. 4, 5, 53-55.
e 5 May 2010 Prosidcnt's Decision, para. 5, rcferrtng to BlaJki( Jadgamcnt on Rcquost for Rcview, para. 37.
t'5 May 2010 President's Decision, para. 9.
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E. DisPoqition

36, For the foregoing teasons, the Appeals Chamber

DENIES the Appeal; and

DISMISSES the Motion for Leave to Appeal the 5 May 2010 President's Decision.

Done this trventieth day of September 2010,
at The Hague, The Nethorlands.

Judge Patrick Robinson
Presiding


