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1. The Appeals Chamber of the International Criminal Tribunal for the Prosecution of Persoas
Responsible for Genocide and Other Serions Violations of International Humenitarian Law
Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other
Such Violations Committed in the Territory of Neighbouring States Between 1 January and 31
December 1994 (“Appeals Chamber” and “Tribunal”, respectively) is seized of “The Prosecutor’s
Moticon to Pursue the Oral Request for the Appeals Chamber to Disregard Certain Arguments Made
by Counsel for Appellant Barayagwiza at the Appeals Hearing on 17 January 2007 filed by the
Office of the Prosecutor {“Prosecution™) on 6 February 2007 (*Motion™). Counsel for Jean-Bosco
Barayagwiza (“Appellant”) filed its response opposing the Motion on 9 February 2007.!

PROCEDURAL BACKGROUND

2. Trial Chamber I (“Trial Chamber”) rendered its Judgement in this case on 3 December 2003.2
Pursuant to the decisions of 17 May 2005° and 6 September 2005,* the Appellant filed both his
amended Notice of Appeal and Appellant’s Brief on 12 October 2005 (“Notice of Appeal” and
“Appellant’s Brief”, respcctively). The briefing with respect to the Appellant’s appeal was
completed on 12 December 2005.° The Appellant’s appeal was heard by the Appeals Chamber on
17 and 18 January 2007.

3.  On 18 January 2007, the Prosecution made an oral request to the Appeals Chamber to
disregard entirely the arguments made by Counsel for the Appellant on 17 January 2007 with
respect to six alleged deficiencies in the pleading of the Indictment. The Prosecution claimed that
these allegations were raised at the Appeals Hearing for the first time and were not contained in the
Notice of Appeal or the Appellant’s Brief (“Oral Request”).® In the alternative, the Prosecution
sought leave to be granted “sufficient time from the receipt of the transcript of the oral arguments n
order to respond sufficiently to those allegations.”” Upon this submission, the Presiding Judge of
the Appeals Chamber invited the Appellant to address these issues during his oral submissions in
reply to the Prosecution’s arguments and to “indicate the previse place in which such issues were

| The Appellani Jean-Bosco Barayagwiza’s Response to “Prosecutor’s Motion to Pursue the Oral Request for the
Appeals Chamber to Disregard Certain Arguments Made by Counsel for Appellant Barayagwiza at the Appecls
Hearing on 17 Janyary 2007 [sic]”, 9 February 2007 (“Response™).

2 The Prosecutor v. Ferdinand Nakimana et gl., Case No. ICTR-99-52-T, Judgement and Sentence, 3 December 2003
(*Trial Judgement™).

? Decision on “Appellant Jean-Bosco Barmyagwiza™s Urgent Motion for Leave to Have Further Time to File the
Appeals Brief and the Appeal Notice”, 17 May 2005 (“Decision of 17 May 2005”).

4 Decision on Clarification of Time Limits and on Appellant Barayagwiza’s Extremely Urgent Motion for Extension of
Time to File his Notice of Appeal and his Appellant’s Brief, 6 September 2005 (“Decision of 6 Septernber 2005™).

® The Appellant Jean Bosco Barayagwiza’s Reply to the Consolidated Respondent’s Brief, 12 December 2005 (“Reply
Brief).

T, 18 Jamnary 2007, pp. 13-16.
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mised in the briefs previously” Tn response to this invitation, the Appellant submitted that the
arguments in contention were raised to further develop paragraphs 283 and 307 of the Appellant’s
Brief where they could not be fully elaborated in writing dus to mited time.” Furthermore, the
Appellant suggested that the Appeals Chamber could, in any event, consider these arguments in the
framework of its inherent jurisdictiomw '

4. On 30 Jamuary 2007, pursuant to the Prosecution’s Oral Request, the Appeals Chamber
directed the Prosecution to file, should it so desire, 2 written motion specifying, inter alia, the

alleged new arguments raised by the Appellant at the Appeals Hearing with respect to which it
objected."!

DISCUSSION

A. Submissions of the Parties

5. In its Motion, the Prosecution claims that the following six specific arguments raised by the

Appellant at the hearing of 17 January 2007 (“Arguments” collectively), were not contained in the
Notice of Appeal or the Appellant’s Brief:

- that the Indictment failed to set out the material facts relating to the allegations
concerning the Appellant’s superior responsibility for “the CDR party and its
;nembm's and to the RTLM and its employees” (“Argument 17);

- that the Indictment failed to plead the material fact that the Appellant “formally
became the national president of the CDR party” (“Argument 2™};

- that the Indictment failed to plead the material fact that the Appellant was a
metaber of the Executive Committee of the CDR (“Argument 3");

- that the Indictment failed to plead the raterial fact that the Appellant was
“Number 2" in the RTLM (“Argument 4”);

- that the Indictment failed to plead the material facts relating to the distribution
of weapons, particularly in relation to the evidence piven by Witness AHB
(*Argument 5”); and

- that the Indictment failed to plead the material facts relating to his supervision
of activities at roadblocks, particularly in relation to the gvidence given by
Witness ABC (“Argument 6)."

? Ibid., p. 16.
8 [bid., p. 36.
"'ofbid, p- 59,
1 .

' Memorandnm from Ms. Catherine Marchi-Uhel, Head of Chambers, 30 January 2007.
2 Motion, para. 3.
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6. The Proseﬁution notes that the Appellant introduced these Arguments in relation to his
grounds of appeal 12, 18, 20, 13, 24-25 and 26, respectively, but submits that while these grounds
indeed relate to the same facts, they do “not challenge the sufficiency of the pleading of these facts
in the Indictment”" It adds that paragraphs 283 and 307 of the Appellant’s Brief (grounds 34 and
36) — to which the Appellant referred in his oral submissions'* — are not relevant to the new
Arguments either since they only deal with two specific alleged defects in the Indictment, namely
that (i) it did not allege that widespread and systematic attacks cccurred in Rwanda before 1994,
and (ii) it did not include reference to RTLM broadcasts that were aired before § April 1994.
Therefore, the Prosecution submits that these Arguments constitute new grounds of appeal .
impermissibly raised by the Appellant during the oral hearing,'®

7. The Appellant responds that he identified numerous defects in the Indictment as early as
during the pre-trial stage of the case but that, despite the Trial Chamber’s reassurances, these
defects were never cured during the trial.!” Furthermore, the Appellant subruits that his positien “on
various aspect[s] of that question” was dealt with in his Appellant’s Brief (paragraphs 197-199,
283, 288 and 307) and Reply Brief (paragraphs 3, 59, 77).'® Therefore, he argues, the Prosecution
was sufficiently put on notice of his Arguments and was not taken by surprise at the hearing of 17
Yanuary 2007.'° The Appellant also claims that it could be reasonably expected that he would

elaborate on these issues in light of the “developing jurisprudence on the exclusion of evidence not
included in the indictment,™®

8.  The Appellant adds that his oral submissions should be read as complementing his Notice of
Appeal and the Appellant’s Brief, and that it would be contrary “to both the letter and the spirit” of
the Ttibunal’s Statute and Rules of Procedure and Evidence (“Statute” and “Rules”, respectively) to
exclude the arguments relevant to “serious and systematic” defects in the Indictment, as that would
result in rewarding the Prosecution’s failure to adequately plead the charges against the Appellaat.
Finally, the Appellant reiterates that the Appeals Chamber can nevertheless consider the

B Ibid., para. 4.

* See sypra, para. 3.

Y Motion, para. 7.

'S 1bid., paras 4, 8-10. In this respect, the Prosecution also notes that the Appellant has previously unsuceessfully
attempted to modify his Notice of Appeal and the Appellant’s Brief, but never suught to include any new grounds of
a_Ppenl in relation to the new Arguments,

17 Response, para. 3, referring to his “Objection Based on Defects i the Form of the Indicement (Rule 72 of tho Rules
of Procedure and Evidence)”, 19 July 2000, and to the oral decision dismissing this motion (T. 26 September 2000, pp.
12-14).

% bid, para. 4.

** Jbid., para. 5.

21d.

¥ Ibid., para, 7.

3
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Appellant’s Arguments “by virtue of its inhetent power” as it has an “overarching dufy” to correct
fundamental errors made by a Trial Chamber even if both parties fail to raise them.™ In this respect,
- the Appellant requests the Appeals Chamber to consider the Arguments as validly pleaded and to
“[d]ecide proprio motu to consider any other defects in the Indictment not raised by the Appellant
but which must be dealt with in order to avoid a miscarriage of justice.”*

B. Analysis

9.  Asnoted above, the Appellant presented the Arguments as related to his grounds of appeal 12,

18, 20, 13, 24-25 and 26,%* The Appeals Chamber notes, however, that the relevant parts of the *
Notice of Appeal and Appellant’s Brief do not contain any allegation that the Trial Chamber erred

in convicting the Appellant on the basis of a defective Indictment:

- Ground 12 deals with alleged factual and legal errors in relation to an “incorrect
application of [the] test for superior responsibility.”®® There is no allegation that the
Indictment failed to set out the facts undetlying the Appellant’s superior respopsibility for
the CDR and the RTLM;

- Ground 18 alleges that the Trial Chamber emred in fact in finding that the Appellant
succeeded Martin Bucyana as President of the CDR after his murder on 22 February 1994.%°
There is no allegation that the Indictmoent was defective in this respect;

- Ground 20 challenges the Trial Chamber’s factual finding that the Appellant was a
member of the CDR. Executive Committee.”” There is no allegation that the relevant facts in
this respect had been insufficiently pleaded;

- Ground 13 alleges that the Trial Chamber erred in fact in finding that the Appellant was
“second in command” at the RTLM and had an important role in the Initiative Committee of
RTLM SA.*® In his oral submissions, the Appellant argued in addition that “[tJhe material
facts finding the evidence on the findings that the Appellant was number 2 or second in the
management of the RTLM Radio and company [...] were not mentioned in the indictment

% fbid., para. 8.
2 Ibid, para. 9.3.

. ™ Arpument 1 prescnted as telated to Ground 12 (T. 17 January 2007, pp. 57-58); Argnment 2 presented as related to
‘Groungd 18 (T. 17 January 2007, p. 58 ); Argument 3 presented as related to Ground 20 (T. 17 January 2007, p. 67);
Argument 4 presented 2s related to Ground 13 (T. L7 January 2007, p. 74); Argument 5 presented as releted to Groumds
24 and 25 (T. 17 January 2007, p. 76); Argument 6 presented as related to Ground 26 (T. 17 Jauuary 2007, p. 81).
= Notice of Appeal, p. 2; Appellant’s Brief, paras 140-149.

%5 Notice of Appeal, p. 2; Appellant’s Brief, paras 131-184.
¥ Notice of Appezl, p. 2; Appellaut’s Brief, paras 186-189.
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nor i any of [the] Prosecution pre-trial staternent[s]” and that the Indiclment.did pot contain
any mention that he “was with Nabimana, the most active member [] of the initiative
committee™; 2
- Grounds 24 and 25 allege factual errors with respect to the Appellant’s responsibility for
the distribution of weapons and his participation in the planning of killings in Gisenyi.*®
There is no allegation that the Indictment was defective in this respect; ‘

- Ground 26 alleges that the Trial Chamber erred in fact in finding that the Appellant was
involved in the supervision of roadblocks.”! Again, there is no allegation of any defects of -
the Indictment as suggested by the Appellant at the appeals hearing,

10. The Appeals Chamber also notes that neither the Notice of Appeal nor the Appellant’s Brief
contains 2 generai allegation that the Indictiment was defective, to which the new Arguments could
be related. The Appellant’s Brief alleges defects in the Indictment in only two limited respects: (i}
the Indictment does not mention “the systematic and widespread attacks against the Tutsi
population having taken place before 1994 and to which Kangura, the RTLM and the CDR party
would have participated or would have contributed”;’? and (ji) the Indictment does not refer to the
“RTLM broadcasts aired before [] 6 April 1994 upheld as evidence of direct and public indictment

to commit genocide.”

11. Finally, the Appeals Chamber notes that the new Arpurnents are equally unrelated to the
references provided by the Appellant in his Response.’ In paragraphs 197-199 of his Appellant’s
Brief (Ground 23), the Appeliant argues that the evidence was insufficient to support the Trial
Chamber’s findings on the Appellant’s role in CDR meetings and demonstrations.” According to
paragraph 288 of the Appellant’s Brief (Ground 35), the Trial Chamber erred in law and in fact in
finding (i) that massacres on a large scale were linked to the publications of Kangura or the
broadcasts of RTLM; (ii) that “all activities of the CDR party and its members were, “by nature

3 Notice of Appeal, p. 2; Appellant's Brief, paras 150-156.

® Argument 4, T, 17 Yanuary 2007, p. 74.

* Notice of Appeal, p. 2; Appellant’s Brief, pams 208-219,

¥ Notice of Appeal, p. 2; Appellant™s Brief, paras 220-227.

32 Appellant’s Brief, para. 283.

B f5id., para. 307 with reference to paras 98-109 of the Appellant’s Brief of Ferdinand Nahimana.

M See supra, para. 7.

% Appellant’s Brief, para. 197: “The evidence on which the Prosecution relied to inculpate the Appellant in CDR
meetings and/or demonstrations fell far short of the cogent quality required to establish the Appellant’s role consistent
with the allegations in the indictrent. [...]" I#id., para. 198: “[...] The evidence of the Appellant’s contributions was
not probative of the allegations in the indictment. [...]."”

5
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group rampage(s] of fviolence"’, especially “since such kind of charge was not [a] subject of
discussion during the trial”. Paragraphs 283 and 307 have already been discussed above.”®

12. As far as the Rellaly Brief is concerned, paragraph 3 argnes that the Prosecution’s claim®’ that
the Appellant became a director of the RTLM does not appear in the Indictment. This argument
differs somewhat from Argument 4, according to which the Indictment did not plead the material
fact that the Appellant was “number 2” at RTLM. In any case, even if the allegation in Argument 4
could be said to be substantially the same as that made in paragraph 3 of the Reply Brief (a question
the Appeals Chamber need not decide here), it would remain that the allegation of defect was not
made in the Notice of Appeal or the Appellant’s Brief,*® and that the Prosecution objected to it at
the hearing. As to paragraphs 59 and 77 of the Reply Brief, the first one states that the “theory of
the Appellant being a lynchpin [...] was [never] alleged by the Prosecution ip. the indictment or the
later amendment™, whereas the second affirms that “(t]he Prosecution failed to refute the argument
of the Appellant that RTLM broadcasts were not charged against him in the indictment as being
part of a systematic and widespread attack.” These allegations are again different from the six
Argumenis made by the Appellant at the hearing.

13. In light of the foregoing, the Appeals Chamber finds that Arguments 1 to 6 pleaded by the
Appellant :during the Appeals Hearing of 17 January 2007 are in fact new submissions that go
beyond the scope of the existing grounds of appeal and constitute new grounds of appeal. The
Appeals Chamber recalls that pursuant to Rule 108 of the Rules, the Appeals Chamber “may, on
good cause being shown by motion, authorise a variation of the grounds of appeal” contained in the
notice of appeal. Such motions should be submitted “as soon as possible after identifying the new
alleged error™>? of the Trial Chamber or after discovering any other basis for seeking a variation to
the notice of appeal. Generally, “a request to amend a notice of appeal must, at least, explain

¥ See supra, para. 10.

%7 See Consolidated Respondent’s Brief, filed 22 November 2005, para. 11.

* The Appeals Chamber recalls that a reply should address the arguments made in a response, and not contain pew
allegations of ewor (Practice Direction on Formal Requirements for Appeals from Tudgement, 4 July 2005 (“Practice
Direetion on Forma! Requirements™), para. 6; see Decision on Appellant Jean-Bosca Bammyapwiza™s Moton for Leave
to Preseat Additional Evidence Pursuant to Rule 115, 5 May 2006, para. 15; Prosecutor v. Miroslay Deronjié, Case Na.
IT-02-61-4, Judgement on Sentencing Appeal, 20 Tuly 2005, paras 145-146; Frosecutor v. Stanislav Gelié, Case No.
IT-98-29-A, Decision on Prosecution's Motion to Strike Now Argument Alleging Ertars by Trial Chamber Raised for
First Time in Appellani’s Reply Brief, 28 Jamuary 2005; Prosecutor v. Blagoje Simid, Case No. IT-95.9-A, Decision on
Prosecution's Motion to Strike Parts of the Brief in Reply, 27 September 2004).

* Decision on Appellant Jean-Bosco Barayagwiza's Motions for Leave to Submit Additional Grounds of Appeat, to
Amend the Notice of Appeal and to Cormrect his Appellant’s Brief, 17 August 2006 (“Decision of 17 August 2006™),
para. 9, Prosecutor v. Mladen Naletilié and Virko Martinovié, Case No. IT-98-34-A, Decision on Mladen Naletili¢’s
Motion for Leave to File Pre-Submmssion Brief, 13 October 2005, pp. 2-3.
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precisely what amendments are songht and why, with respect to each such amendment, the ‘good
cause’ requirement of Rule 108 is satisfied."

14. In the present ca\lse, the Appeals Chamber is neither satisfied that the Appellant has properly
sought leave to amend his grounds of appeal, nor that he has shown good cause*! for doing so more
than a year after filing his Notice of Appeal and Appellant’s Brief. Indeed, his only arguments
justifying the fact that he pleaded these new grounds of appeal at such a late stage of the appellate
proceedings, are thaf (i) he “bad limited time in the brief to set them our”;* and (i) the
jurisprudence on “the exclusion of evidence not included in the indictment” has developed since he
filed his briefs.*® The first argument can be rejected as manifestly unfounded without further
analysis.** With respect to the second, the Appcals Chamber notes that the Appellant cites a number
of decisions, only three of them having been rendered after the completion of the briefing with
respect to his appeal (the latest having been rendered on 18 September 2006), yet the Appellant
never sought to amend his briefs to include those references upon their issuance.

15. Although the Appeals Chamber has concluded that the Appellant has not shown “good cause™
justifying the amendments to his grounds of appeal at this stage in the appeals proceedings, the
Appeals Chamber recalls having under limited circumstances permitted amendments even where
there was no good cause shown for failure to include the new or amended grounds in the original
notice — that is where the failure resulted from counsel’s negligence or imadvertence. In such
instances, the Appeals Chamber has permittexd amendments which could be of substantial
importance to the success of an appeal such as to lead to a miscarriage of justice if they were

“ Decision of 17 August 2006, para, 9; Prosecutor v. Vidoje Blagojevit and Dragan Jokié, Case No. IT-02-60-A,
Decision on Dragan Jokis’s Motion to Amend Natice of Appeal, 14 October 2005, para. 7. See also Practics Direction
on Farmal Requirements for Appeals from Judgement, 4 July 2005 {“Practice Direction on Formal Requirements™),
arag 2-3.
ﬂ See Decition of 17 Augnst 2006, paras 10-14 for an overview of this Tequirement.
“2 7. 18 Jamary 2007, p.. 59.
%3 R esponse, para. S.
44 See, in particular, Practice Direction on Formal Requirements, para. 4 and Rule 111 of the Rules providing thas an
appellant’s brief must set aut all the arguments and authorities and be filed within seventy-five days of filing of the
notice of appeal. The Appeals Chamber also recalls that the proceedings in relation to the Appellant were stayed from
19 May 2004 through 26 January 2005, pending the assignment of a new lead counsel (Decision on Jean-Bosco
Barayagwiza’s Motion Appealing Refhsal of Request for Legal Assistance, 19 May 2004; Order Lifting the Stay of
Proceedings in Retation to Jean-Bosco Bavayagwiza, 26 Jarmery 2005, by which the Appellant was ordered to file “any
amended or new Notice of Appeal oo later than 21 Febmary 2005” and “any amended or now Appellant’s Brief no later
than 9 May 2005™). The current Lead Counse] was assigned to the Appellant by the Registrar on 30 November 2004,
and on 19 January 2005, the Appeals Chamber dismissed the Appellant’s challenge to this assigument (Decision on
Jean-Bosco Barayagwiza's Motion Concerning the Registrar's Decision to Appoint Counsel, 19 Jannary 2005; Decision
on Jean-Bosco Barayagwiza's Request for Reconsideration of Appeals Chamber Decision of 19 January 2005, 4
February 2005). Finally, pursuant to the Decisions of 17 May 2005 and 6 September 2005, the Appellant filed both his
Notice of Appeal and Appellant’s Brief on 12 October 2005,

" Case No. ICTR-99-52-A . 5 March 2007 Lt
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excluded.®® In these eiceptiona] cases, the Appeals Chamber has reasoned, the interests of justice
require that an appellm?:lt not be held responsible for the failures of his or her counsel.* In the mstant
case, the Appeals Chf;mber concludes that the failure on the part of the Appellant’s Counsel to
articulate these grounds at an earlier stage should not bar the Appellant from raising those grounds
of appeﬂ here. The Appeals Chamber notes that each of these grounds g‘oes to the issue of the
sufficiency of the Indictment brought against the Appellant, which directly impacts upon his due

- process right under A:i:icle 21(4)(a) of the Statutc “to be informed promptly and in detail [...] of the
nature and cause of the charge against him.” Protection of this right is considered to be of such
importance that the issue of alleged defects in the indictment falls into the limited category of issues
considered to be an ¢xception from the waiver doctrine.”’ In this case, therefore, the Appeals
Chamber finds that the proposed new amendments, whether or not they are likely to succeed, could
be of substantial importance to the Appellant’s appeal such that their exclusion would lead to a

miscarriage of justice.*
DISPOSITION
16. For the foregoing reasons, the Appeals Chamber DISMISSES the Motion.

17. Having held that the six Arguments raised by the Appeliant during the hearing of 17 January
2007 are admissible as new grounds of appeal aund considering that the Prosecution was not in a
position to respond to those grounds at the Appeals Hearing,. the Appeals Chamber GRANTS the
Oral Request IN PART and ALLOWS the Prosecution to file a written response of a maximum of
15 (fifteen) pages within 10 (ten) days of the present decision. The Appellant may, if he so chooses,
file a reply of a maximum of 10 (ten) pages within 4 (four) days of the filing of the Prosecution’s
TeSponse. |

* Prosecutor v. Vidoje Blagojevié and Dragan Jokié, Case No. IT-02-60-A, Decision on Motion of Dragan Joki¢ for
Leave to File Third Amended Notice of Appeal and Amecnded Appellate Brief, 26 June 2006, para. 9 refering o
Prosecutor v. Dario Kordié and Mario Cerkez, Case IT-95-14/2-A, Decision Granting Leave to Dario Kordi¢ to Amend
his Grounds of Appeal, 9 May 2002 (“Kordi¢ and Cerkez Decision™), para. 5. See also Decision of 17 Auvgust 2006,
para. 20.

Id. :
47 Eligzer Nivitegeka v. The Prosecutor, Case No. ICTR-96-14-A, Judgement, 9 July 2004, para. 200.
8 See Kordi¢ and Cerkez Decision, pare 7,

. 3 .
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Done in English and French, the English text being authoritative.

Dated this 5* day of March 2007.
At The Hague, The Netherlands
Fausto Pocar
Presiding Judge
9 .
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