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1. The Appeals Chamber of the International Criminal T n % d  for the hosecution of PeCSons 

Responsible for Genocide and Other Serious Violations of International Humanitarian Law 

Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other 

Such Violations Committed in the Tefiitary of Neighbouring States Between 1 January and 31 

December 1994 ("Appeals Chambei' and 'Tribunal", respmtively) is seized of T h e  Prosecutor's 

Motion to Pursue the Oral Request for the Appeals Chamber to Disregard Certain Arguments Made 

by Counsel for Appellant Barayama at the Appeals He* on 17 January 2007" fled by the 

Office of the Prosecutor ('Prosecution") on 6 February 2007 ("Motion")). Counsel for Jean-Bosco 

Bamyagwiza ("Appellant") fled its response opposing the Motion on 9 February 2007.' 

2. Trial Chamber I ("Trial Chamber") rmdered its Judgement in this case on 3 December 2003.~ 

Pursuant to the decisions of 17 May 2005~ and 6 Septembes 200.5: the Appellant filed both his 

amended Notice of Appeal and Appellant's Brief on 12 October 2005 ('Notice of Appeal" and 

''Appellant's Brief', respectively). The briehng with respect to the Appellant's appeal was 

completed on 12 Dffiember 2005.' The Appellant's appeal was heard by the Appeals Chamber on 

17 and 18 January 2007. 

3. On I8 January 2007, the Prosecution made an oral request to the Appeals Chamber to 

disregard entirely the arguments made by Counsel for the Appellant on 17 January 2007 with 

respect to six alleged dekiencies in the pleading of the Indictment. The Prosecution claimed that 

these allegations were raised at the Appeals Hearing for the k t  time and were not contained in the 

Notice of Appeal or the Appellant's Brief ("Oral ~e~ues t " ) .~  In the alternative, the Prosecution 

sought leave to be granted ''sutlkient time from the receipt of the transcript of the oral arguments in 

order to respond d ~ i e n t l y  to those allegations.'" Upon this submission, the hesiding Judge of 

the Appeals Chamber invited the Appellant to address these issues during his oral submissions in 

reply to the Prosecution's arguments and to "indicate the precise place in which such issues were 

' The AppeUant lean-Bosco Bnrayagwk's Response to "Prosecutor's Motion & Punue the Oral Requwt for the 
R p p d  Chamber to Dirregard Cerfain Arguments Made by Counrd for Appellant Barnwgwiza at h e  Appmk 
Hearing on 17 J a ~ ~ y m y  2007 [sic]", 9 Februaty 2007 ("Response'"). ' The Prosecutor v. Perdinend Nahimuna et al.. Case No. ICl'&99-52-T, Judgement d Sentence, 3 December 2003 
('Trial Judgement"). 
' Decision on "Appellnm Jean-Bosco Barayapwiza's Urgent Motion for Leave to nave F m h ~  Time to File the 
A& Brief and the h e a l  Noficc". 17 May 2005 ?Decision of 17 May 2005'7. 
Kecision on ~larificatib'n of Time L&A a 2  on ~&llanl ~myegariza's &lly Urgmt Motion for Exlcmioa of 
Time to File his Notice of Appeal and hi8 Appellant's Bri& 6 September ZOOS (Tecision of 6 September 2005"). 
Thc Appellant SeaPBosco Barayagwkds Rqly to the Consolidated Fhpondent's BrM 12 December 2005 (Weply 

BricP'). 
T. 16 January 2007, pp. 15-16. 
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raised in the briefs previously".8 In response to this invitation, the Appellant submitted that the 

arguments contention were raised to fUrther develop pmgraphs 283 and 307 of the Appellant's 

Brief where they could not be filly elaborated in writing due to limited time.g Furthermore, the 

Appellant suggested that the Appeals Chamber could, in any event, d d e f  these arguments in the 

framework of its inherent j~risdiction.~~ 

4. On 30 January 2007, pursuant to the Prosecution's Oral Request, the Appeals Chamber 

directed the Prosecution to fk, should it so desire, a written motion specifying, inter alia, the 

alleged new arguments raised by the Appellant at the Appeals Hearing with respect to which it 

objected." 

DISCUSSION 

A. Submissions of the Parties 

5. In its Motion, the Prosecution claims that the following six spedic arguments raised by the 

Appellant ax the hearing of 17 January 2007 ("Arguments" colleotiwly), were not contained in the 

Notice of Appeal or the Appellant's Brief 

- that the Indictment failed to s a  out the material facts relating to the allegations 
concerning the Appellant's superior responsibility for 'Yhe CDR paTty and its 
members and to the RTLM and its employees" ("Argument 1'7; 

- that the Indictment failed to plead the material fact that the Appellant ' ' f omdy  
became the national president of the CDR party" ("Argumnt 2'3; 

- that the Indicbnent failed to plead the material fact that the Appellant was a 
member of the Executive Committee of the CDR ("Argument 3"); 

- that the Indictment failed to plead the material fact that the Appellant was 
'Number 2" in the RTLM C'Argument 4'3; 

- that the Indictment failed to plead the material faots relating to the distribution 
of weapons, particularly in rehtion to the evidence given by Wituess AHB 
C'Argument 5"); and 

- that the Indictment failed to plead rhe material facts relating to his supervision 
of activities at roadblocks, particularly in relation to the evidence given by 
Witness ABC ("Argument 6'3." 

' lbid., p. 16. 
'lbid., p. 36. 

Ibid., p. 59. 
lo Id. . . 
" Memgrandnrn fiom Ms. Catherim Marchi-Uhcl, Head of Chambers, 30 lmuaty 2007. 

Motion, pare 3. 

Case No. ICTR-99-52-A 5 March ZOO7 o.Uc 



06/03 '07 11:31 FAX 0031705128932 
.. ICTR . - . 

9960/11[ 

6. The Prosecution notes that the Appellant introduced t h e  Arguments in relation to his 

grounds of appeal 12, 18,20, 13, 24-25 and 26, respectively, but submits that while these grounds 

indeed relate to the same facts, they do 'hot challenge the sdiciency of the pleading of these fact4 

in the ~ndictment"'~ It adds that paragraphs 283 and 307 of the Appellant's Brief (punds  34 and 

36) - to which the Appellant referred in his oral s~bmissions'~ - are not relevant to the new 

Argumwts either since they only deal with two spec& alleged defects in the Indictment, namely 

that (i) it did not allege that widesp~ead and systematic attaoks occurred in Rwanda before 1994, 

and (ii) it did not include reference to RTLM broadcasts tbat were aired before 6 April 1994.15 

Thaefore, the Prosecution submits that these Arguments constitute new grounds of appeal . 
impermissibly raised by the Appellant during the oral hearing.'' 

7. The Appellant responds that he identified numerous defects in the Indictment as early as 

during the pre-trial stage of the case but that, despite the Trial Chamber's reassurances, these 

defeds were never cured during the trial." Furthennore, the Appellant submits that his position "on 

various aspect[s] of that question" was dealt with in his Appellant's 'Brief (paragraphs 197-199, 

283, 288 and 307) and Reply Brief (paragraphs 3, 59, 77),Ig Therefore, he argues, the Pmsecution 

was sufficiently put on notice of his Arguments and was not taken by surprise at the hearing of 17 

January 2007.'~ The Appellant also claims tbat it could be reasonably expected that he would 

elaborate on these issues in light of the "developing jurisprudence on the exclusion of evidence not 

included in the indictment.'a0 

8. The Appellant adds that his oral submissions should be read as complementing his Notice of 

Appeal and the Appellant's Brief, and that it would be contrary "to both the letter and the spirif' of 

the Tribunal's Statute and Rules of Procedure and Evidence ("Statute" and 'Xules", respectively) to 

exclude the arguments reIevant to "serious and systematic" defects in the Indictment, as that would 

result in rewarding the Prosecution's failure to adequately plead the charges against the  ellan^ an^^' 
Finally, the Appellant reiterates that the Appeals Chamber can nevertheless consider the 

Ibid, para. 4. 
"see supra, para 3. " - 
l5 Motion, pam. 7. 
'' Bid.. pams 4, 8-10. In this respect, tho Prosecutiam also notes chat the Appsllanr has previously uns~ecessfuny 
atremptwl to modify his N o h  of Appeal and the Appelkds Brief, bul never sought to include any new gmnndr of 
?pea i~ relation m the near ~rgume& 
' Response, pa. 3, ref- m his "Objection Based m Defects m the Form of UIC Indictment (Rule 72 o f  tho Rules 
of Procedure and Evidence)", 19 July 2000, and to rh: oral deeisian dismissing rhia motion (T. 26 September 2000, pp. 
12-14). 
" Ibid, para 4. 
"lbid.. para. 5. ' Id. 
'' aid. para. 7. 

3 
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Appellant's Arguments "by virtue of its inherent power" as it has an "overarching duty" to cortect 

fundamental errors made by a Trial Chamber even if both parties fail to raise themz In this respect, 

the Appellant requests the Appeals Chamber to consider the Arguments as validly pleaded and to 

"[dleoide proprio mohc to consider any other defects in the Indictment not raised by the Appellant 

but which must be dealt with in odder to avoid a miscarriage of ju s t i~e . "~  

B. AnaIvsis 

9. As noted above, the Appellant presented the Arguments as related to his grounds of appea 

18, 20, 13, 24-25 and 26.24 The Appeals Chamber notes, however, that the relevant parts of the ' 

Notice of Appeal and Appellant's Brief do not contain any allegation that the Trial Chamber erred 

in convicting the Appellant on the basis of a defective Indictment: 

- Ground 12 deals with alleged factual and legal errors in relation to an "incorrect 

application of [the] test for superior re~~onsibi l i ty . '~  There is no allegation that the 

Indictment failed to set out the facts underlying the Appellant's superior responsibility for 

the CDR and the RTLW 

- Ground 18 aUeges that the Trial Chamber erred in fact in finding that the Appellant 

succeeded Martin Bucyana as President of the CDR after his murder on 22 February 1994.'" 

There is no allegation that the Indictment was defective in this respect; 

- Ground 20 challenges the Trial Chamber's Eactual &ding that the Appellant was a 

member of the CDR Executive ~orrrmittee.~' There is no allegation that the relevant facts in 

this respect had been insuBciently pleaded; 

- Ground 13 alleges that the Trial Chamber and in fact in finding that the Appellant was 

"second in command*' at the RTLM and had aa important role in the Initiative Commitlee of 

RTLM skZ8 In his oral submissioians, the Appellant argued in addition that "[tlhe material 
' 

facts finding the evidence on the fiudiags that the Appellant was number 2 or second in the 

management of the RTLM Radio and company [. . .] were not mentioned in the indicbent 

" IbN ,  para. 8. 
Bid,, para. 9.3. 

" Argumml 1 p-d as related to Ground 12 (T. 17 Jarmary 2007, pp. 57-58): Argumr;nt 2 pre-d as d a t e d  to 
Trmusd 18 (T. 17 J a w m y  2007, p. 58 ); Argument 3 # as relakd to Omond 20 p. 17 January 2007, p. 67); 
Argument 4 presented as related m Ground 13 (T. 17 Jmuary 2007, p. 74); Argum~U 5 presented as dated to Ground6 
24 and 25 (T. 17 January 2007, p. 76); Argrrmen! 6 presented as related to Ground 26 (T. 17 J m  2007. p- 8 1). 

Notice of A p p l ,  p. 2; AppeUant's Brid paras 140-149. 
%Notice ofAppeal, p. 2; Appellant's BrisZ pards 181-184. '' Notice o f A p p d  p. 2; Appellant's B r i e  paras 186-189. 
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nor in any of [the] Pmscxution pre-trial statement[s]" and that the Indictment did not contain 

any m d o n  that he 'bas with Nahimana, the most active member 5 of the initiative 

- Grounds 24 and 25 allege fa& arofs with respect to the Appellant's responsibility for 

the dihbution of weapons and his participation in the planning of killings in ~isenyi." 

There is no allegation that the Indictment was defective in this respect; 

- Ground 26 alleges that the Trial Chamber erred in fact in kding that the Appellant was 

involved in the supervision of roadblocks." Again, there is no allegation of any defects of . 
the Indictment as suggested by the Appellant at the appeals hearing. 

10. The Appeals Chamber also notes that neither the Notice of Appeal nor the Appellant's Brief 

contains a general allegation that the Indictment was defective, to which the new Argummts could 

be related. The Appellant's Brief alleges defects in the Indictment in only two limited respects: (i) 

the Indictment does not mention '?he systematic and widespread attacks against the Tutsi 

population having taken place before 1994 and to which Kangura, the RTLM and the CDR party 

would have participated or would have contxib~ted''~~ and (ii) the Indictment does not refex to the 

'RTLM broadcasts aired before [I 6 April 1994 upheld as evidence of direct and public indictment 

to commit genocide."" 

11. Finally, the Appeals Chamber notes that the new Arguments are equally unrelated to the 

references provided by the Appellant in his ~ e s p a n s e . ~ ~  In paragraphs 197-199 of his Appellant's 

Brief (Ground 23), the Appellant argues that the evidence was inmfiicient to support the Trial 

Chamber's findings on tbe Appellant's role in CDR meetings and demon at ration^.^^ According to 

paragraph 288 of the Appellant's Brief (Ground 35), the Trial Chamber d in law and in fact in 

finding (i) that massacres on a large scale were linked to the publications of Kangurn or the 

broadcasts of RTLM; (ii) that "all activities of the CDR party and its members were, 'by nature ' 

"Notice of Appeal, p. 2; Appeht's Brief, PWaS 150-156. 
r, Argummt 4, T. 17 fanuary2007, p. 74. 
Notice of Appeal p. 2; Appellant's Brief, pams 208-219. 
'' Notice of A m e d  D. 2: Auvellant's Brief. m 220-227. . - 
3 % p p e u ~ s ~ r i e i ,  pi. 5%. 
33 &id., para. 307 with reference to paras 98-109 of the Appellant's Brief of Ferdinand NBhimana 
I' See supra. para. 7. '' ~ppellaurs Brief, para. 197: "The evidmce on which the Proaeccrtim relied to inculpate the Appellant in CDR 
meetings andfor demanstrations fell far short of the cogent qupliry requimd lo eshblish the A p p ~ s  rote comistem 
with the aUe&uns in the indictment [...I" Ibid., para 198: "[ ...I ihc wideace af the Apdant's cw&'butim was 
not probative of the allegations in the indidment [...I." 

5 
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p u p  rampage[s] of violence"', especially "since such kind of charge was not [a] subject of 

discussion during the kid". Paragraphs 283 and 307 have already been discussed above.36 

12. As far as the Reply Brief is caneemed, paragraph 3 argues that the Prosecution's claim3' that 

the Appellant became a director of'the RTLM does not appear in the Indictment. This argument 

diem somewhat from Argwnent 4, according to which the Indictment did not plead the material 

fact that the ~ppellant was ' b b e r  2" at RTLM. In any case, even ifthe dlegation in Argument 4 

could be said to be substantially the same as that made in paragraph: 3 of the Reply Brief (a question 

the Appeals Chamber need not decide here), it would remain that the allegation of  defect ww not 

made in the Notice of Appeal or the Appellant's ~ r i e f , ~ '  and that the Prosecution objected to it at 
' 

the hearing. As to paragraphs 59 and'77 of the Reply Brief, the first one states that the 'Weary of 

the Appellant being a lynohpin [. . .] was [never] alleged by the Prosecution in. the indictment or the 

later amendment", whereas the second a f h ~  that "[tlhe hosecution failed to refi& the argument 

of the Appellant that RTLM broadcasts were not charged against him in the indicbent as being 

part of a systematic and widespread attacIc" Tnwe allegations are again different h n  the six 

Arguments made by the Appellant at the heating. 

13. In hght of the foregoing, the Appeals Chamber finds that Arpents  1 to 6 pleaded by the 

Appellant during the Appeals Hearing of 17 January 2007 are in fact new submissions that go 

beyond the scope of the existing grounds of appeal and constitute new grounds of appeal. The 

Appeals Chamber recalls that pmuant to Rule 108 of the Rules, the Appeals Chamber '?nay, on 

good cause being shown by motion, anthorise a variation of the grounds of appeal" containd in the 

notice of appeal. Such motions should be submitted "as soon as possible after identifying the new 

alleged error"39 of the Trial Chamber or after discovering any other basis for seeking a variation to 

the notice of appeal. Generally, "a request to amend a notice of appeal must, at least, explain 

"see swpra. yara 10. '' See Cpnsolidared Respondent's Brieg filed 22 Novemba 2005, para. 11. 
Tha Appeals Cha~&u recalls that a reply s W  address the arguments made ia a rcspnae, and w t  matah new 

allegsrioas of emor (Practice D i i  on F o d  Requirements far Appeals from Iudgement, 4 July 2005 ("'R4cfice 
Direction on Formal Repuiremenls"), para 6; see Decision on Appellant Jean-Bosco Barayagaiza's Morion for Leave 
to Presest Additional Evidence PUISU~U~ to Rule 115.5 May 2006, 15; Pmsecular v. M h I w  Deroqii, Case No. 
1T-02-61-A, Judgement om Sentacing Appeal, 20 July 2W5, paras 145-146; Pmseclrror v. StanirInw GalE, Case No. 
lT-98-29-4 Decision rm Prosecution's Motion to Strike NEH Argument Allcgmg Enors by Trinl Ckmher Raised for 
Fii T i  in Appellant's Reply B M ,  28 J a m m y  2005; P m u l o r  v. BIagojs Sirnit, Case No. lT-95-94., Decision on 
Prosecution's Motion to Strike Parts ofbe  Brie€ in Reply, 27 Septemba 2004). 
'* Decision om Appellant lean-Bosco Bvyagwk's  Motions for Leave m Submit Addirional Grmmds of Appeal, to 
Amend the Notice of Appeal a d  to his A p p e W s  Brief, 17 August 2006 ("Decision of 17 August 2006'3, 
para 9; Prosecutor v. Mladen Nuletilk? and VWw Mar(provi& Caae No. IT-98-344 Decisim on Mladen Naletilio's 
Motion far L a v e  to File PreSubmission Brief, 13 Octobef 2005, pp. 2-3. 

6 
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precisely what amendinents me sou& and why, with respect to each such amendmen& the 'good 

cause' requirement of Rule 108 is ~at isf ied. '~  

14. In the present case, the Appeals Chamber is neither satisfied that the Appellant has properly 

sought leave to amend his grounds of appeal, nor that he bas shown good cause4' for doing so more 

than a year after filing his Notice of Appeal and Appellant's BrieE Indeed, his only arguments 

justifying the fact that he pleaded these new grounds of appeal at such a late stage of the appellate 

proceedings, are that (9 he "had limited time in the brief to set them out";42 and (5) the 
. , 

jurisprudence on %elexclusion of evidence ~ m t  included in the indictmmr' has developed since he 

dled his briefs." The first argument can be rejected as manifestly unfounded without fuaher 

analysis." With respect to the second, the Appeals Chamber aotes that the Appellant cites a number 

of decisions, only three of them having been rendered after the completion of the briehg with 

respect to his apped,(the latest having been rend& on 18 September 2006), yet the Appdant 

never sought to amend his briefs to include those references upon their issuance. 

15. Although the Appeals Chamber h a  concluded that the Appellant has not shown "good cause" 

justifying the amendments to bis p u n &  of appeal at this stage in the appeals proceedings, the 

Appeals Chamber recalls having under l i i t ed  circumstances permitted amendments even where 

there was no good cause shown for failure to include the new or amended gn~mds in the original 

notice - that is where the failure resulted h m  counsel's negligence or inadvertence. In such 

instances, the Appeals Chamber has permitted amendments which could be of substantial 

importance to the success of an appeal such.as to lead to a miscaniage of justice if they were 

" Decisiou of 17 August 2006, pas. 9; Prosemlor v. T i e  B l a g o j d  and Dragan J O E ,  Case No. lT-02-60-A, 
Decision on Dragan Joki6's Motion to Amend Notice of Appeal, 14 October 2005, para. 7. See pLsd Practice Direction 
on Formal Requisemeh for Appeals h m  Judgement, 4 July 2005 (Tractice Direction on Formal Requirements'')), 

a m  2-3. ' See Decision of 17 August 2006, p a w  IWl4 for an overview of this requirement " T. 1s January 2007, p.. 59. 
"Response, para. 5. 

See, in particular, ~ractice DiRctton on F o d  Requirmmts, para 4 and Rule 11 1 of the Rules providing rhar an 
appellant's brief must set out all the urgumentF and authmitics and be filed within seventj-five days of filing of the 
nolice of appeal. The Appeals Chamber a h  zcfaIIs iimt the proceedings in relation m the Appcllam were myed from 
19 May 2004 thmugh 26 J a m a t y  2005, pending the assipticut of a new lead counsel (Decision on Jean-Base0 
Bmyagwiza's Motian Appealing Refnaal of Rcqvest for Legal &sistaace, 19 M h y  2004; Ordm Lifting rhe Stay of 
Prowedings in Mhtion to Jean-Bosa, Barayagwiza, 26 Jprmary 2005, by wbich ~ Appellant was nrdemd to file "my 
amuuled or new Noke of Appeal no later than 21 February 2005" and ' b y  amended or new Appellant's Brief no later 
than 9 May 2005"). The current Lead C e w e l  was =signed to the A p p e k t  by the Regimw on 30 November 2004, 
and on 19 January 2005, the Appeals Chamber dismissed the Appelh's cballengc M this assigmnent (Decision On 
Jean-Bosco Barayagwiza's Motion Concerrdng t&s Regim's  D e c i r i ~  rn Appoint Counsel, 19 lanuary 2W5; Decision 
on Jean-Bosco Bmyagariza's Request far Reconsidention of Appeals Chambe Decision of 19 January 2005, 4 
Febmary 2005). Finally, pursuant to the Decision9 of 17 May 2005 and 6 September 2W5, the Appellant fded bothhis 
Notice of Appeal and Appellant's Brief on 12 October 2005. 

Case No. ICTR-99-52-A 
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excludedq In these exceptional cases, the Appeals Chamber has reasoned, the &ere& of justice 

require that an appellaflt not be held responsible for the failures of his or her counse~.~~ Xn the instant 

case, the Appeals chamber concludes that the failure on the part of the Appellant's Counsel to 

articulate these groun& at an earlier stage should not bar the Appellant from raising those grounds 

of appeal here. The Pippeals Chamber notes that each of these grounds goes to the issue of the 

suEciency of the Indictment brought against 'the Appellant, which directly impacts upon his due 

process right under &cle 21(4)(a) of the Statute "to be informed promptly and in detail [...I of the 

nature and cause of the charge against him." Protection of this right is wnsidered to be of such 

importance that the issue of alleged defects in the indictment falls into the limited category of issues . 
considered to be an exception from, the waiver doctrine!' In this case, therefore, the Appeals 

Chamber fhk that the proposed new amendments, whether or not they are likely to succeed, could 

be of substantial importance to the Appellant's appeal such that their exclusion would lead to a 
. . 

miscarriage of justice!' 

16. For the foregoing reasons, the Appeals Chamber DISMISSES the Motion 

17. Ha& held that the six Arguments raised by the Appellant during the hearing of 17 January 

2007 are admissible as new p u n d s  of appeal and considering that tbe Prosecution was not in a 

position to respond to those grounds at the Appeals Hearing, the Appeals Chrrmber GRANTS the 

Oral Request IN PART and ALLOWS the Prosecution to file a written response of a maximum of 

15 (fifteen) pages within 10 (ten) days of the present decision. The Appellant may, if he so choosm, 

file a reply of a maximum of 10 (ten) pages within 4'(four) days of the filing of the Prosecution's 

response. 

Pmsecufor v. Vidoje .l?lagojevi6 and D M ~ M  J&, Case No. IT-OM&& Decision on Motion of Dragan Jok6  for 
Leave to File Tbird Amended Notice of Appeal and hucdcd Appdatc Bria 26 June 2006, pas. 9 sferring to 
Prosecuwr v. Dario Kordib andA4m.o &kez, Case lT-95-3412-A, Decision Granting Leave to Darh Kordid ta Amend 
his GmundE of Appeal, 9 May 2002 rKordii and & r k  Decision''), para 5. See a180 Decision of 17 August 2006. 
galu 20. 

Id. 
47 Eli&eri?iiitegeka v. TI$ Prmecuwr, Case No. ICm-96-144 J u d g m t ,  9 July 2004, psra. 200. 
" See KordiE and &ktz~ecisioa p- 7. 

8 
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Done in English and Fiench, the English text being authoritative. 

Dated this srn day of hiarch 2007, 
At The Hague, The ~e'therlands 

Case No. ICTR-99-S2-A 
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