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1. The Appeals Chamber-of..& Inkmdtional Criminal Tribunal for the P~osecubon of Persons 

Responsible for Genocide and Other Serious Violations of International Humanitarian Law 

Committed ia the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other 

Such Violations Committed in the Territory of Neighbouring States, between 1 January a d  31 

December 1994 ("Appeals Chamber" and 'Tribunal", respectively) is seized of the 'Request for 

Permission to File and Allow Response to Post Oral Argument Request that the Appeals Chamber 

Consider the Case of Prosecutor v. Enver Hasanovic [sic] IT-01-47-A and Acquit Tharcisse 

Muvunyi" ('Motion") fled by Tharcisse Muwnyi ('Muvunyi") on 5 May 2008. The Prosecution 

responded to the Motion on 14 May 2008.' Muvunyi filed his reply, and a request for permission to 

file the reply late, on 28 May 2008.' The Prosecution filed a motion to expunge the late reply from 

the record on 6 June 2 ~ 8 . ~  Muvunyi has not filed any response to this motion. 

BACKGROUND 

2. The Appeals Chamber is seized of appeals by Muvunyi and the Prosecution against the 

Judgement and Sentence rendered by Trial Chamber I1 of the Tribunal on 12 September 2006 in the 

case of The Prosecutor v. Thurclsse Muvunyi. Oral submissions regarding these appeals were heard 

on 13 W h  2008 ("Appeals Hea&~g"). In the Motion, Muvunyi requests that the Appeals 

Chamber consider the Appeal Judgement in Prosecutor v. H&-hanovic;' rendered on 22 April 

2008, as it represents new authority on superior responsibility that is applicable in assessing 

Mumyj's ~iability.~ 

DISCUSSION 

3. As a preliminary matter, the Appeals Chamber must determine whether to grant Muvuuyi's 

request for permission to frle his Reply late, Counsel for Muvunyi submits that she was out of the 

country when the Response was filed, and that she was therefore unable to file the Reply in time.6 

I 7 k  Prosecutor v. Tharcissc Muvwryi, Case No. ICTR-00-55A-A, Proseculor's Responsc lo "Accused Thmisae 
Mwanyi's Requcst fm Pesmission lo File and M o w  Response to Post Oral Argumem Request that h Appeals 
Chamber Consider the Caw of Prosecutor v. Ewer Hadzihasanovic IT-01-47-A and acquit Tharcisse Muvunyi", 14  
fAay 2W8 C'Rcr;ponse''). 

The Prosecutor v. Tharcisse Muvunyi, &PC NO. ICTR-00-55A-A, Accused Tbarcisse Muvunyi's Reply to O l T  
Response to Posr Oral Argument Request that the Appeals Ctwnber (3msid.m the Case of Prosecutor v. Enver 
H ~ a n o v i c  IT-01-47-A and Acquil Tharcisse Mwunyi and Requesl for P d s i o n  to Late File. 28 May 2008 
$"Re&"). 

The Prosecuror v. Th-sse Muvunyi, Caso No. lCl'R-G&5SA-A, Prosecutor's Morion to Expungc from the Rwrd 
"Accused Tharcisse Muvunyi's Reply to OTP Response to Post Oral Argumcnt Request rhal Lhe Appeals Chambn 
can aide^ the Case of Prosccutol v. b v t r  Hadzihnsmovic IT-01-47-A and Acquit Tharcisse Muwnyi and Requcsl for 
Permission to Late me". 6 June 2008 ("Motion to Expunge"). ' Prosecutor v. Enver H4ihusanoviC and Amir Kuhum, Cast No. IT-014-A, Judgement, 22 April 2008 
$"iYadiUvrmnovi6Appeal Judgenmif'). 

Motim para 2. 
Rqly. para. 2. 
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The.Prosecution submits that the lare Reply should.be expunged from the rword as good cause has 

not been shown for its late tiling.7 

4, Under Rule 116(A) of the Rules, the Appeals Charnbcr may grant a motion for extension of 

t ime if good cause is shown, and it may also "recognize, as validly done any act done after the 

expiry of a time limit".' The Appeals Chamber recalls that Counsel is under an obligation to give 

absolute priority to observipg h e  time limits prescribed in the Rules, and to remain apprised of 

filings and to respond in a timely manna regardless of location? It has held previously, for 

example, rhat the unavailability of Counsel to perform these obligations due to a holiday schedule 

does not amount to good cause within the meaning of Rule 116 of the Rules." The Appeals 

Chamber therefore rejects Muwnyi's request to accept the late Reply and will not consider the 

submissions contained therein. 

5. In the Motion, Muwnyi submits that the Appeals Chamber should consider the 

HndZihasanovid Appeal J u d g e m t  as it represents new authority on the question of what 

constitutes adequate punishment and prevention by a commanding officer and what constitutes 

effective control, which are both relevant to assessing Muvunyi's liability." The Prosecution 

responds that the Motion should be dismissed because the Hadzadzihasanovic' Appeal Judgement does 

not offer new jurisprudence that would affect the findings made by the Trial Chamber in Muvunyi's 

case.'' It further argues that the issue of the adequacy of measures taken to prevent or punish crimes 

of subordinates is not pertinent to Muvunyi's case,I3 and that the Trial Chamber's -gs 

regarding Muwyi ' s  effective control over his subordinates are not affected by the H&"hzsunovic! 

Appeal ~ud~ement . '~  

Motion to Expunge, paras. 1-7. 
' See Practice Dirtmion on Formal Requirements TW Appeals h m  Judgement 4 July 2005, para 5. See also Tire 
Promutor v. Athonare Serumba, Care No. ICTR-20014% Order Concerning the Filing ol the Notice of Appeal, 22 
Marob 20W, p. 3; Mikocli Muhimna v. The Prosecutor, Case No. ICl'R-95-IB-A Order C - W  tht Fig of the 
No& of Appml, 22 1:ebrwy 2006, p. 3. 

Ferdinand Nuhinuma er d v. Thc Prosecutor, Case No. ICTF&99-52-4 D~cision on Jean-Bosco Barayagruiza's 
Motion for Qsrificalion and Guidmcc Following the Decision of thc Appcals Chamber dabd I6 June 2006 in 
Proucutor v. Karamcra er aL Case aad Rosautor's Motion to Object (o the Late Filing of Jcan-Bosco Banyapha's 
Rtply, 8 Dcwmbn 2006 ("Barnyagwiza Dedsion of 8 December 2006"). para. 3; Ferdinand Nuhimanu ef al. v. The 
Prosecutor, Case No. ICTB-99-52-A Decision on Chifmlion of Time Limits and on Appellaut 13a~ayagwiza's 
Motion for Leave (o &sent Addidonal Evidence Pwsomt to Rule 115.6 Ssp- 2005 ("Rumyagwirp Decision of 
6 September 2005"), p. 5; Mikaeli Muhimana v. The Prosecutor, Caso No. ICTR-95-1B-A, Decision on Appellant's 
Marion for Exrension of Time lo File a Brief in Reply and Pos~ponement of a Sblus Conference, 21 Junt 2006, p. 3. 
10 Barayqwiza Decision of 8 December 2006, para 3: Bamyagwira Decision of 6 Septemh 2005, p. 5. 
" Marion, para 2. 
la Response, paras. 3-8. 
" Response, paras. 9-18. 
I4 Response, pam. 19-26. 

Case No.: ICIR-00-55A-A 
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6. The Appeals Chambermay consider post-hearing submissions if they relate to a variation of 

the grounds of appeal" or if it has made n specific request to the parties for fuaher information.16 

Muwnyi argues that a new jurisprudential development demands that the Appeals Chamber 

consider his post-hearing submissions. The Appeals Chamber notes that in preparing a Judgement, 

it considers a l l  relevant jurisprudence, including decisions issued Rfter the hearing of an appeal. If 

additional submissions from the parties on the Nadzadzihasanovic' Appeal Judgement had been 

necessary for a fair determination of the appeal in this case, the Appeals Chamber would have 

requested Counsel to provide further submissions. The Appeals Chamber has not done so. 

For the foregoing reasons, the Appeals Chamber, 

GRANTS the Prosecution's Motion to Expunge; 

DISMISSES the request for permission for late filing of Muvunyi's Reply; and 

DISMISSES the Motion. 

Done in English and French, the English text being authoritative. 

Dated this 18th day of June 2008, 
at The Hague, The Netherlands. 

[ Seal of the Tribunal 1 

Judge Fwsto Pocar 
Presiding 

Rules. Rule 108. See also The Prosecutor v. Thrrrcissc Muvunyi. Case No. ICTR-00-55A-A. Decision on the 
Proscculor's Motion to Expunge a Subnution Irom Ihc R c c m d  25 April 2008, para. 7; F o r d i d  Nahimona er aL v. 
The Prooecutur, Cape No. ICTR-99-52-A. Decision on Appellant Jean-Bosco Baraya&a's Motions for Leave to 
Submit Additional Grounds of A m d  to Amend the Notice of A d  and to h c t  his Aoo~llanr's Brief. 17 A u m  . 
2006, para. 9; Ferdinand N a h i m ~ n  ct nl. v. The Prosecuror. case No. ICI'R-99-52-T, ~ Z s i o n  on the F&se.cu&'s 
Motion to Pursue thc Oral Rcqu~sr for the Appeals Chamh to Disragard Oxlain Argumenm Made by Counsel for 
Appellant Bamyagwiza at the Appeals Hearing on 17 January 2007. 5 March 2007, para. 13; Prnsccutor v. Maden 
N&h'Zif and Vinko Mat-tinovid, Case No. IT-98-344 Decision on Mladen N W C s  Molion for Leave to File Re- 
Submisfiiop Brief. 13 October 2005, pp. 2-3. 
l6 Pmncutor v. Anlo Fwundiija, Case No. IT-95-1711-A, IXcision on Defence Filings Subsequcnl to tho Closc of the 
Appeal Hcadng, 5 May 2000. p. 3. 

3 
Case No.: ICTR-W55A-A 18 June.2008 
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