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1. The Appeals Chamber of .the International Criminal Tribunal for the Prosecution of Persons 

Responsible for Genocide and Other Serious Violations of htunational Humanitarian Law 

Committed,in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other 

Such Violations Committed in the Territory of Neighbouring States, between 1 January and 31 

~ec&ber  1994 ("Appeals Chamber" and 'TribunaI", respectively) is seized of the "Motion to . 
. .  , 

Expunge from the Record 'Accused Tharcisse Muwnyi's Submission in Clarification to Issues 

Raised by the Appeals Chamber During Oral Arguments"' ('=Motion") hled by the Prosecution on 3 

April 2008. Tharcisse Muvunyi ("Muwnyi") responded to the Motion on 8 April 2008,' and the 

Prosecution filed its reply on 11 April 2008.' 

BACKGROUND 

2. The Appeals Chamber is seized of appeals by Muvunyi and the Prosecution against the 

Judgement and Sentence rendered by Trial Chamber I1 of the Tribunal on 12 September 2006 in the 

case'of The Prosecutor v. Tharcisse Muvunyi, Oral submissions regarding these appeals were heard 

on 13 .March 2008 ("Appeals Hearing"). On 25 M.arch 2008, Muwnyi filed a "Subm.ssion in 

Clarification to Issues Raised by the Appeals Chamber during Oral Arguments" ("Submissions"). In 

its Motion, the Prosecution objects to the filing of uhc Submissions on the basis that they have not 

been filed pursuant to the Rules of Procedure and Evidence of the Tribunal and that they 

are therefore not properly part of the record3 

DISCUSSION 

3. The Submissions relate to two i s sw:  (i) a response to a question raised by one of the Judges 

about whether the omission of a certain fact from the Indictment rendered it defective for lack of 

notice,4 and (ii) mitigating factors in sentencing.5 The Prosecution argues that the Submissions go 

beyond the scope of the existing grounds of appeal and constitute new grounds of appeaL6 The 

Prosecution submits therefore that, pursuant to Rule 108 of the Rules, the Appeals Chamber can 

only consider the Submissions upon a showing of good cause, a requirement that Muvunyi has not 

I The Prosecutor v. Tharcisse Muvunyi, Caso No. ICTR-00-SSA-A Accused Thardsss Muwnyi's Rcply [sk] lo 
Pmsccution's Modem to Expungc Accused Tharcissc Muvunyi's Submission in Qprilicafion to Issues Raised by thc 
fippealr Chambm during Oral Argumsntb, 8 April 2008 ('aesponse"). 

The Prosecvmr v. 57aarcis.w Muvuny1. Case No, IClRm55A-A. Prosmtor's Reply to "Accused Tharcisse 
Mwunyi's Reply tn Pmsecum's Mation to Expunge Accused Thatdssc Muvunyi's Submission in Clarification to 
Issues Raised by the Appeals Chamber during Oral Arguments". 11 A i d  2008 C'blyy") .  
:Mop%para 1. 

S ~ b m i ~ s i ~ ,  paas. 1-2. ' Submhsians. para 3. 
Motion, paca.2. . . .  
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met.' .The Prosecution argues hat, in any event, even if the Submissions do not constitute new 

grounds of appeal, there is no provision in the Rules for the filing of additional or "clatlfymg" 

respoqses to questions raised by a Judge during the hearing of an appeal.' Muvunyi responds that 

the Submissions do not raise new matters, but simply clarify an issue raised by the Appeals 

Chardber during the Appeals Hearing, and that, in any event, a clarification to a question posed by 

the A&& Chamber constitutes good cause? 

4. In the Submissions, Muvunyi argues that the Indictment is defective because it fails to 

mention a specific aspect of Muvunyi's conduct that the Trial Chamber found relevant in 

establishing Muvunyi's criminal responsibility for aiding and abetting genocide.'' In his Appeal. 
. . .. _. 

Brief, Muvunyi objected that the Indictment was defective with respect to the incident that formed 

the basis of this conviction," but did not specEcal1y object to the fact that t$is particular conduct 

,was not mentioned in the Indictment. During the Appeals Hearing, one of the Judges asked both the 

~ e f k c e  and the Prosecution whether the failure of the Indictment to mention this aspect of 

Muwnyi's conduct rendered it defective because it did not give Muvunyi adequate notice.12 h 

responding to this question, Counsel for Muvuuyi did not address the issue of notice directly, but 
. . 
instead challenged the Trial Chamber's findings about this in~ident.'~ 

5: In the Appeals Chamber's view, Mumyi's submission in this respect does not constitute an 

.attempt to vary the grounds of appeal pursuant to Rule 108 of the Rules, but is instead an attempt to 

clarify and expand upon an exisring ground of appeal based on the question raised by a Judge 

during the Appeals Hearing. The Appeals Chamber further notes that, if it had considered that 

additional submissions were necessay for the fair determination of the appeal, it would have asked 

Counsel to provide further submissions m that question. However, in the absencc of a specific 

request by the Appeals C h a m k  or prior leave granted by it, there is no provision in rhe Rules 

under which a party may make written submissions after the hearing of the appeal for the purpose 

of clarifying issues raised during the hearing. Counsel for Muwnyi bad the opportunity of 

addressing this issue during the Appeals Hearing in response to the question, but did not do so. The 

Appeals Chamber did not request further submissions nor did Counsel for Muvunyi seek leave to 

Motion, paras. 4-5. rcferrhg lo F e r d i W  Nd*mana et al, v. The Pro.rcClllor. Case No. lCIl7-99-524 Denision on 
the  rosec cut or's Motion to Pursue the Oral Reqursf for thc Appeals Chamber to Di-gard amain Argumenls Ma& by 
Counsel Ior Appellant Barayagwh at the Appeals Hearing on 17 January 2007.5 March 2OlT (''1)arqapim -$on 
of 5 March 2007'7. para. 13. ' Roply, para. 6. 

Reswnro uaras. 4-5. 
lo S U ~ D ~ S ~ ~ .  pms .  1-2. 
" The Pmuccu?or.v. .T/uzr~isse Mwunyi, Case No. ICTR-00-554 Acc~awl72wrcir~~ Muvunyi's Bricf on Appeal. 13 
March 2 W 7  (Ydumyi Appeal Briof'), para 53. 
l1 AT. 13 March 2008 pp. 21.59. . . . . . . . - . . . . .  

Case No.: ICI'R-0055A-A 
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make additional submissions on this p0intl4 The Appeals Chamber is thmfore satisfied that this 

submission should not be considered further. 

6: .In bis Submissions, Muvunyi also challenges the Prosecution's claim that there was no 

mitigating evidence and that the Trial Chamber was correct in finding that MU- provided 

asiistkce bnly to those under amck who were family and friends, by refa~ing to the evidence of 
. . 

two witnesses who testified that he had provided assistance to people he did not know.15 Muvunyi 

has not previously raised this j s ~ u e ' ~  nor was it raised during the Appeds Hearing by the Judges or 

either .of the parties. In the Appeals Chamber's view, this therefore constitutes a new submission . , 

gokg beyond the exisCing grounds of appeal. 

7, Appeals Chamber recalls that pursuant to Rule 108 of the Rules, the Appeals chamber 

"may, on good cause being shown by motion, authorise a variation of the grounds of appeal". Such 

requests 'must he made "as soon as possible after identifying the new alleged of the Trial 

Chamber, and must "at least, explain precisely what amendments nre sought and why, with respect 

'to each such amendment, the 'good cause' requirement of Rule 108 [of the Rules] is satisfied".'* In 

the present case, the Appeds Chamber is not convinced that Muvunyi has properly sought leave to 

knend'his grounds of appeal, nor that he has shown good cause. The Appeals Cbmbex is therefore 

satisfied that this submission should not he considered further. 

AT. 13 March 2008 p. 21. 
" Thc pituation in the prcsent case t h d o r e  di&s &om that in Prosecutor v. Anlo F u d j a ,  when a Judge asked 
Counsel for Anto FurundZlJa a qucstion during rhe a+ h d p  about a tinding in a s p d c  case. Couu~el indicated 
that he would "be glad 10 go back lo it and cchcclr it fw you" (Prosecutor v. Anto Funurdiiiq Csso NO. IT-95-17/1-A. 
AT. 2 March 2000 p. 189). In that case, the Appeals Chamber admitt& a doc-! 61td by Anto FunurdQa 
subscquenl m the hearing on thc basis lhat the Judge's "tquest rm infcamarion during onl h-s constilutcs gvod 
cause for 'its admission". Prowcuror v. Anro F u d j a ,  Casc No. lT-95-1711-A, Deckion on Defence mgc 
~ub&ue~t  to tbe Close of the AppedHea&. 5 May 2063. p. 3. 
" Submissicmr, pnnr 3. 
l6 h his Appeal Brief, Muvuuyi cbaLknged the factual f d i n g  that hc had assisted lheBicunda f d y  and elso mgued 
Mt since this finding undapins his eonvlclion undar Aaiclc 6(1) of h? Srslurt of lhe Tirbunal ("SLMutc") for aiding 
and abetling thc atwk at Groupe Scolairc. it was bqamissibly used in aggravation ( M m y i  Appeal Brief, F a .  
114). Muvuayi also did na address flir issue in his Response Brld m the Prosecutar'a appeal on -ce. 
" Ferdinand NahbnaM el al. v. me Pm,reculor. Casc No. ICTR-99-52A Decision on A-bf Jean-Bosco 
Banrynpwlza's Mofions for Lcave to Submit Addihnl Gmunds of Ape& to Ammd the Notice of Appcal and lo 
Carrcn his Apgdlsnt's Brlef, 17 August 2006 ("Bamyngwfza Dadsim of 17 August 2006"). para. 9; B w e g w i z a  
D d o n  of 5 March 2007. para 13. See also Pmffiutor v. Mladcn NalctiIiCand Vlnko MnninoviC, Cble NO. ll-98-34- + Decision on Mladen NalcriliE's Motion for Lcavc to Filc PreSubmission Brief, 13 Oclobw W, pp. 2-3. 

Blynynplza Decision of 17 AuguslUX)6, para 9; Baray0pdz.o DccL?ion of 5 March 2007, para 13; ~ ~ w e c u f o r  v. 
Vidoje Blogojevid anJDraxan JokiC. Case No. IT42-6@& Dccision~on~Dragan JobSs'Rcquest m Amend Nod= of 
Appeal, 14 Oclobcr 2005. F a .  7. Ser also Practice D M o n  on Formal Requirmmt6 for Appcols hm Judgement, 4 
July 2005.-paros.23. 

C ~ F C  No.: ICTR-CGSSA-A 
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DISPOSITION 

For the foregoing reasons, the Appeals Chnmber, 

GRANTS the Motion; and 

DISMISSES Muvunyi's Submissions. 

Done in English and French, the English text being authoritative. 

- .  . 

Cnse No.: ICIR-03-55A-A 

Judge Pawto Pocar 
Presiding 

I 

25 April 2008 
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