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“I‘he Ap_peals Chmbet of the Intemanonal Criminal Tnbtmal f01: the Prosecumm of Pe:sons
'f'Respons1b1e for Genoclde and Other Senous Vtolattons of Internauonal Humamtmim Law
o ( m the Temtoxy of .Rwanda and Rwandeu szens Regponsﬂ)le for Genoc1de and Othex;
T Such Vtolattons Commltted 'm the 'I‘emtory of Ne1ghbounng Statee betWeen 1 Ianuaty 1994 and 31 .
".",'Dccember 1994 (“Appea]s Chamber" and "I‘.nbuna.l respecl:lvely) 15 setzed of “Btcamuml:saka 5 7
'Inteﬂocutory Appeal of the Dectston on T érﬁme—Clement B1camumpaka’s Request fora Subpoena.
: -"';'._}da.ted' i3 'F'eia'ma:y 20087, ﬁled on 27 Marc‘h 2008 (“Appeal” ‘and “Appe]lant » respecfzvely) rr;:c
‘ ..I'.::P.rosecutton ﬁled 1ts Response on 2 Apnl 2008 and the Appe]lant ﬁled hls Repl)ir on 7 Apnl .2008 '2 H

i‘ 2 'I Thts is an appeal a.gamst the “Dectsmn on. Ierome-Cletnent B1camumpaka ] Request fer a " .

_ Subpoena" xssued by Tnal Chamber put on 12 February 2008 (“Impugned Decmon‘) The
Itnpugued 'Demsmn demed the Appellant 8 “Conﬁdenttal Request for Subpoena” of 5 February
2008 (“Request") en grounds that 1t was ﬁled four’ days after the clead]me ordered hy The Tnal
Chamber at a status conference held on 28 January 2008 ("Stams Conference") and. ths.t 1t would
not be m the mterests of Jusuce to conmderthe Request on its ments The Tnal Chamber also took

. .‘.' . mto account the fact,that the Defence shiould have acted in a t:mcly manner to ascertam the

'''''

w:ljhngncss of W1t11ess I_CF 1.to testtfy as well as in filing any request for a subpoena Furthennore, y

the Tnal Chamber cons1dered that trial time had been lost due tq the fa.ﬂure of the Defence to plan ]

" its case well in adVance of. the tnsﬂ scheduile.” The Trial Chamber also n0ted its obhgatnon to eﬁsure
that all the accused in thts caee be tned without undue delay

| 3 Oﬁ 19 March, 2008 the Trial Chamber granted the Appellant certification to appea.l thre
Impugned Det:1s1on 2 It noted tbat the loss of the testimony of a potentially Jmportant wm:tcss could -
mgmﬁcantly affect the fa:r and expedmous conduct of the proceedings or the outcome of the tnal

as it was satlsﬁed that the- mmess for whom the subp0ena had been tequested was potenttally

,'»

‘e

Cow .

! Proseeuter s Response io Mr. Jér6me-Clémenl Bicamumpaka's Interlocutory Appeal of the Decision on Jérome-
Clément Bicamumpaka’s Requett for & Subpoena, Dated 12 February 2008, 2 April, 2008 (“Responsc™).
3

Hicamimmpaka’s Request for Dismissal of Frosecutor's Submissions and- Ccrﬂgendum io Interlocutory Appeal, 4 April
2003 (“Reply™).

3 Sée Linpogncd Decision, fo. 2,
4 See Imppgned Decision, paras. 1, 2.

Sea 'Impugned Decision, paras. 4-10.

Impugned Decision, para. 7. -

Impugned Décision, para. 8.

| Decision, para. 9. .

kK “Deision on Je:eme-mémm B:cmumpaks's Apphmtton for Certification to Appeal the Trial Chiamber’s Decision
on Bxcamumpaka’s Requcsl fer a Subpoena of 12 Feberum-y 2008" 19 March 2003 (“Dectsmn G-ra.nung Cemlica.uOn“)

2
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1mportant to 'the Appcllant § dcfonce. 10 Accordlngly, _thc Appe]lant ﬁled the present Appeal
h cha]lengmg the Impugned Dcciswn S ' '

8. Submions v
e ': oo

B 4 Thc Appe]lant contends that the Tnal Chamber committed an error of law by treatmg an

P mdaoanon ﬁ'om thc Defencc of i 1ts “mtcnt and capwty” to file the Request on a spccrﬁc dato as an.-' L

; ':ordcr and then treaung a vrolatron of this, “order" as'a, rcason to de:n},r th thc right to ca‘]l a’hrghly
relevant matenal w1mcss. He argucs thiat an a.mblguous oral cxchange cannot be tho sole reason
for excludmg exculpatory ewdenoe 12 The Appcllant cla:ms that thc chuost was not mmmeiy and
assérts that the Impugncd Doclsmn penahsed ]mn for soolcmg to comply w:th Rule 54 of the Rulcs
of Procedure and Ewdence of the Tnbunal (“Rules”) by mahng all reasonable c:Et'orts to cnsure ﬂiat
thc w1tness appears voluntanly

; '- 5 The Appeﬂant subnuts that the Trial Chamber mappropnately conSIdered cxtrancous factors
o 1n ti:le Impugned Decmon and thus erred in law and in the apphcatron of the pnncrplcs gwdmg the

‘reasonablo excrclse of 1ts drscrenon” d In thrs rcgard, fho Appo]lant a‘vers that the fmlm'e of the

Defence. to 'produoe wrl:nesses was an mappmpnate consrdera.uon by the Tnal Chamber whcn ,ruhng

v

onthechuest. - "__;‘_f. peo L S o u{-_-..g-__.'.

' 6 ' The Appe]lant contends that the Impugnod Docmlorx was: mareasonablc and cont:rsl;j'r "ib the
Jnterests of ]IJ,SUCE as thcrc an: 1o relevant factors that would support a dcmi\l of the Request
Wlthout con51dcr1ng 1ts ments T 1ié asserts that the Tral Chamber unreasona.bly cxcrclsod its™
dwcretlon when it ‘concluded in- the Impugned Decision that the interests of justice do not allow for

, ' the ments of the Request to be .considered. 18 The Appe]lant argues that the interests‘of ]usnce
wan-ant a conmderanon of the Requcst on its menrs, and the issnance of a subpocna

7. " The Prosecuﬁon rcsponds that it*“does not objcct to the appeal in pnnc1p1 » 20

0 Pecision Granting Certification, para. 11.

1 Motion, para. 11.

'2 Motion, para. 11.

13 Motjon, para. 12.

+* Motion, | para. 14,

15 Kotltn. pata. 14,

18 Motion, peras. 18-23.

by Moﬁ.on, paras. 18, 22,

- Mouo:r, ‘pare. 23,
Motxon. para, 23,
Rcsponso, para, 2,

- ———

. S 1cTR-95-50-AR73.7 L 22 May 2608
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......

lnmt ' rdered by the 'I'nal Chamber S Smce th:s matter relates to tihe general eonduct of

! \:
JRR
|

l-'ceedmgs, the Impﬁgned Dec:smn 1s a d15cret10nary one, tt) whzch the Appea]s Chamber

:scretlon and not whether the dec1s1on was correct,, mn the sense that °the

; Consequently, the Appetﬂ Chamber wﬂl only rever,se "an_
'Jm_pugqod dems;gn Whel;e it'is demgnsa:a‘ted that thie Tnal Chamber comrmtted a mseenﬁblem in’
rendenng the Impugned: Declsmn, _based on an mcorrect mterpretatlon Gf the , govermng law 8

i

patently mcorrect eoncili;ston of fact, or where the Impugnecf Demsmn was S0 unfaJ:t or
L unreasbu:ibIe so as to constltute an abuse of the Tnal Chamber s dlscretmn

9. = The Appeals Chamber notes tha.t the 'I‘rlal Chamber he'ld that “u would ot ,be i the f.";"{
mterests of Jushce to’ consnﬂer the ments” of the Request as It was ‘ﬁledﬂum:dc thenmell_mut" set :

3 by the Tnal Chamber 2 The Tnal Chamber cons1dered that the Appellant faﬂed to complj.r wrthuts

order to file the Request by 1 February 2008.25 The Appeﬂant contends that ﬂm;e was 110 éuch
. OT&QI.' . I . . .;....,r.*‘ '--_': ‘ -‘

_-"','l'Q.‘j Generally, an order 1ssued by a Tnal Chamber 1s 8 cormnand dJ.tecﬁon or mstmchon ngen .
to the paxues m relauon to ‘a su"bs:tdrary, eonateral or- prehmmary matter which. anses from thc '

| 'proceedmgs before 1L An order must be clear, explicit and unamblguous ‘It may be issued orally
or in- Wnung In the present case the Impugned Decision states that at the Statns ConferEnce the
Tnal Chamber “orde:red” the Appe]lant “to file ap outstandmg apphcatxon for {a] subpaena by

) gncdDemnon.parns. 1,2, .- ‘
: ”' “The Prosecutor' v. Edbuard Karemera et al.. Casé No. ICI'R.-98’-4+AR73 11, Tiecision on the Présecution’s
"Interlocutoxy Appeal Comermng Dis¢logure Obligations, .23 Jaunary 2008 (“Karemera ¢t al. Decision of 23 January
2008™), para. 7 referring to The Prodecutor v. Hdouard Karemera et al, Case No. ICTR-98-44-AR73,10, Decision on
Nzirorers’ ‘s Interlocutory Appeal* Concerning his R.tght io be Present at'I‘ml S October 2007, para. 7 ("Karemera et al.
Decision of 5 October 2007“), The Prosecutor. v. Elie Ndayaribaje ét al., Case No. ICTR—93-42-AR73 Decision.on
~ Joseph’ I{anynbasln 5-Appeals against the Decision of Trial Chamber II of 21 March 2007 concefning the stm.lssa] of
Motions to Vary his Witness List, 21 August 2007 (“Ndaydmbaje et al. Decision of 21 Augnst 2007"), .
B 'The Prosecwtor v. Vojislav Seseli, Case No. IT-03-67-AR73.5, Decision on Vojislay Seieli's Interlocutory Appeal
Agmnst the Trial Chamber's Decision on Form of Disclosure, 17 April 2007, pars. 14,
# Kareinera e al. Decision of 23 January 2008, para. 7 referting to Earemera et ol. Decision of 5 October 2007 para,
15, Ndayambaje et.al. Dcezs:.nn of 21 August 2007, para. 10.
Impugned Decision, paras. 1, 10.
* ¥qmpugned Dectsion; paras. 2. 4, - : : : S

B8k 1cTR-99-50-AR73.7
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F,nday, 1 Eebruaxy 2008” 2.“ fEhe tra.nscnpts of the Status Confercnce J:eveal that 111 gOing thInugh
o i 't];us w1mess is immlhng 10"

-.1-_'._.>

.‘hJ,_s 'st of mmesses the Apﬂpeﬂaﬁt;é éounsel stated "For Vﬁtness LF:l

_ o ane wgmll probab}y :subi;;qcna, as We are ﬁaally keen on havmg hm}lcoming'to 'bqsufy - "
-.'for mqDefanc =9 Tcrwarcls the closc of the Status Con‘fercnce thes P |resxdmg Iudga statea “And e

"al

Mr ] aroche]le, you ﬁﬁvs aﬂso ;tequested for ﬁ]mg subpoena o;t' for somé. of ﬂlewmessés Sé can o
i mat by Fnday""ao The Appellam s Counsel rephed "Yes" 5 Thc. Preandmg Juage thbn-

: AP 1j ti s counsel to do anyth]_ng Rathcr tha.n an Order, fms axchange, suggests an; enqm_z-y ?.s“ tb :

e counsel could takc certam acuon, w1th ‘the Prcmdmg Judge then notlng the. answ::r From thls |

) h1m,‘ 2 ﬁ.le a request for a subpoena of a cerl:am witness by the day dlscussed 'I'hcrcfore, the '1;1;131_

.Chamber “commltted a mscermble error m holdmg rhat it had ordered the Ap_pe]lant to ﬁle ﬂ:le

‘; coun§cl d1d not prowde a dcﬁmtwe ume by whlch thechucst should have been ﬁled Thc Appeals _‘.l S
Chambm: ‘the:rcfnre cons1ders that 1n determjmng whetha thc Req“gst should hav o been granted or :

, rcasona‘ble ume Since- the Appg:llant ﬁled thc Request four days aftcr the datc mdxcated',. by J:us
counsel at! 'the Status C0nferencc, the Appeals Chambcr concludcs that thc Request was ﬁlcd w1tlnn . .

a rcasonable ume

7 Black’s Law Dictionary, Eighth Edition, pp- 1129-1130, referting to Henry Campbell Black, 4 Treatise on the Law of
Judgmerm 51 at 5 (2d ed- 1902).

Impugned Decision, para. 1. The purpose of a status conference is to organize cxchanges between the parties 50 as to
cosire expeditious trial proceedings (52 Rule 65bis (A) of (he Rules).
b Smtus Conference, T 28 Tamuary.2008 p. 3.

% Status Coniference, T. 28 Januagy ! 2008 p. 11.
A Stats Conference, T, 28 January.2008 p. 11.
ko Sta!m Conference, T, 28 Jantiary 2008 p. 11.

Impugm:d Demsmn, paras 1 10

5

22 May 2008 QM/L

HIGH 1crR-99-50-AR73.7
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. r"'.';'-. .."Eor 1;11&1 aforemenhoned rea.sons, the Appeals Chamber GRANTS the appe@ ﬁle'd by )

o d“u;em B:.camhmpaka a.nd ‘DIIRECTS the Trial. Chamibes 15; consider the marls of.the -

Eich was filed on's February 2003

‘?Donem‘Enghsh and Frcnch. thc Enghsh text bemg authontanve . ;J' R Ch
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