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1. The Appeais Chamber of the International Criminet Tribunal for the Prosecution of Persons

Responsible for Genocide and Othar Serious Violarions of krtemational Humanirariar Law

Commirtecl in the Territory of Rw:rnda and Rwandan Citizens Responsible fbr Genocide and Other

Such Violations Committed in the Territory of Neighbouring State$, between 1 January and 31

December 1994 (,,Appeals Chambcr" and "Tribr:na] 
" 

respcctively) is seized of an appeal flled by

Joseplr Nzirorer.al on 29 May ?-OO7 against a decision of the President of the Trjbunal denying his

request to designate a Trial Chamber to consider tho roferral of his case to a national jurisdiction.2

The Prosecution resDonded on 6 June 2007,3 ancl Mr' Nzirorera repli ed or I I June 2007-a

A. Backsround

2. The 11ial of Mr. Nzirorera, who is being tried jointly with Edouarcl Karemera and Mnthieu

Ngirumpatse, comrnenced on 19 Seprember 2005 before Tlial Chamber III composed of ludges

Dennis C. M. Byron, Emile Francis Short and Gberdao Gustave Karl' Following Judge Short's

withdrawal from the case due to iI]-health on 19 Jauuary 2007,Mt. Nzirorera and Mr. Ngirumpatse

wirhheld their consent to continue the trial with a subsdnrE judge.5 On 6 Febrruary 2007, the

remzdning Judges decided that contiriuation of the proceedings with a substitute judge in accotdance

with Rule 15bn (D) of the Rules of hocedure and Evidence of the Tribunal ("Rules") would serve

Ure jnErests of justice.6 On 20 April 2007, Ihe Appeals Chamber fejccted an appeal against that

decision.T

3. Simultaneously with said proceedings, on 29 January 2007, Mr. Nzirorera rcquested the

Presiclent of the Tribunal to desiguate a Trial Chamber to cousider a referral of his ca$e to a national

jurisdiction other thar Rwanda,s Mr. Nzirorera argu€d rhar the referral of his case was wanranted

clue to the atleged inabilif of the Tribunal to complete his case within the time-frame set fbrth in

United Nations Seor:rity Council resolutions 1503 (2003) and 1534 (2004) for the conclusion of all

trials of flrst instance.e On 2E May 20O7, the Presidenr issued thc ftnpugned Decision in which. in

I Josepb Nzirorcra's Appeal from Denial of Request for Designation of Tdrl Chsmber to Consider Refeual to Nationfll

Jurisdicdon, filed 29 May 2A07 ("Nzirorera Appral")-
a The Prosecutor y, Josiph Nzirorera, Case No. ICTR-98-44-T, Dccisioo otr Requesc for DesigDation ot"frial Chanber

to Consider Rcferral to Nadonal Jurisdictio!, tilcd 28 May 2007 ('Impuguod Decision").
I prosecutor,s Response to fosqrh Nzfuorera'g Appotl fro,ro Decision on Requcsr for Designation of Trial Charnber to

ConsidDr Referral to National lurisdiction, filed 6 Junc 2007 ("Prosecuton Responsc')-
a Repty Brief: Jossph Nzirorora's Appeal from Doniut of Reguefit tbr DcsignaLion o-f Tri$l Chambet to Considor

Roto;d to Narional Jurisdictiou, filecl 11 Jure 2oo7 ("Nztorera Reply').
5 Impugoed Decision para I.
o Impugred Decision, para I-
1 nr; Frorecrlor tr. Ed.ouartl Xalemetz er al-, Casc No. ICTR-9844-AR15bi,r-3, Docisim on Appeals Putsuant to Rule

l5Dir (D), tilerl 20 Apdl 200? ("RutE 15bir (D) APPeals Decisioa").
' Impugnod Docisio^, pard.2-
' ImptLgneclDecisior, para. 2.
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lighr of Judgc Vagn Joensen's appointmcnt as a substitute Judge in this case and the decision of the

recon$tiuLed Trial Chamber to resume the nial on 17 Jvne 2OO7, he found Mr. Nzirorera's request

Io be moot,lo

B, Submissions of the Parties

4. Mr. Nzirorera submits that his appeal is an appcal of right pursuant to Ruie llDl.r (H) of the

Rules,ll He argues that since the ftnpugned Decision is final under RuIe l|Dz.r, iI consritutos "the

functional equivalent of a decision by a Trial Chamber noL to transfer hi$ dase".r2 In the alternative,

he contends that the Appeals Chamb€r may hear his appeal as part of its inherent jurisdictiofl to

consider issues of general significance to the Tribunal's jwisprudenoe or in order to onsure that this

matter will not evade review on appeal ftom final judgernent.r3

5, Mr. Nzirorera raises lwo principal contefltions in suppor! of his request to the Appeals

Chamber to feverse the hnpugned Decision.r4 First, he argues that Ruie 110fu (B) violates the right

of an accused to eguality of amrs in that only the kosecutor ard Ilot the accused ie aulhorized to

request a trarsfer of a case to a national jurisdiction,ts Second, Mr. Nzirorera contonds that the

President erred by finding that the resumpdon ofhis trial rendered the request for transfer moot.16

6. The Prosecuti.on responds that Mr, Nzrrorera lacks sranding to appeal the Impugned

Decision.lT The Prosecurion argucs that Rule lfbts (I{) providos for an appeal ftom a decision of a

Trial Charnber whether to refer a cass pursuant to Rule l lbis and uot fo,r an appeal from a decision

of the President whether to designate a Trial Chamber.ls It firrther avers that the appeal is neither

"closely related to issues involviug the fairness of the proceedings on appeal" nor does it concem an

issue of general significance for the Tribunal's jurisprudence to provide a basis for *re Appeals

Chamber to exercise its inherent jurisdiction.le

7. [n reply, Mr. Nzirorcra submits tbat the raliona.le of Rule 11rrl CII) is to provide the

possibility tro appeal a final decision whether a case is to be transfsrred to a nationai jurisdiction-2o

rn The Scheduling Order for the Resumption of thc Tri.sl was issued by the two remaining Judges on 2 May 2007.
" NzirolcrA ApFstrl, p8das.2,7.
'l Nzirorera Appeal, para. 9.'-' Nztorom AIDerrl, pBJa. I0.
'" Nzirorcra Appcal, para. 35.
'' Nzjrorera Appeal, paras. 12, 15-25.
'l Nzirorera zlppeal, paras. 3O-33.
" Prosecution Responss, paras- 8-13-
'" Prosecudon Response, paras- 9, 10-
'' Prosecurion Response, paras- I I, 12.
^' Nzirorcrn Rcply, ptra- 5-
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Thus, rhe Impugned Decision being final, he should be entitled to appeal from it.zl Moreover, Mr.

Nzilorera suburits rhar by declinifig to dosignatc a Trial Chafibe.r to consider a refenal proprio

nrora, the President confers the exclusive powef, to initiate referral of his case on the Prosecution, a

result which runs against tho rationalo of Rule 11br,s.22 He further contends that since an accused

can move for dismissal of his case pursuant to Rules 1? and 73 of the Rules. he must also be

entifled to request transfer to a national jurisdicrion.23

I, Finally, I\tk. Nzirorera opposes the Prosecution's a.rgument thar the President would have

orred in designating a Trial Chamber to consider the Rule l1bzs requeet when a Triai Charnber was

already seized of his case.2a According 10 lvft. Nzirorera, there was no Trial Chamber presjding over

tris case at the time of his request.2s Even at the dme of rhe hesident's decision, t}rere was no Trial

Chamber constituted to hear bis case, since the substitute Judge had not yot ce ified famiiiarity

with the case.'6 Moreover, Mr. Nzirorera reiterates that cofltrary to Rule llbu of the Rules of

Proccdure and Eviclence of the Intcrnational Criminal Tribuflal for the former Yugoslavia, Rule

11brs of the Tribuaal's RuLes does not limit rcferrals to the period bdore the comnencement of the

tnal.-

C. Alalvsis

g. The Appeals Chamber fiuds no legal basis for lvk. Nzirorera to appeal againsr the Impugned

Dccision. Rule lLbis (H) of the Rules cxpressly providas for the possibility to appeal a frdal

Chamber's dncision determining whether to rafer a ctse to a nationai jurisdiction. The Tribunal's

Statute and Rules do not provide for appellate rer.iew of a decision taken by the President pursuant

to RuIe 11bu (A) to designate a Trial Chamber for determining whother referral of a case would be

appropriate. Furthermore, the Appeals Chambsr has already held, in a different context, that a

decision taken by the Tribunal's Presidenr wirhin his exclusive discretion is not subject to appeal.28

10. The Appea]s Chamber is a]so unable to accepl Mr. Nzirorera's propositjon that the Appeals

Chamber may hear his appeal as pafl of its inhe.renr jurisdiction.2e While it is cor.rect that the

Appcals Chamber has the statutory duty to ensure the faimess of proceedings on ap,peal and, to this

2r Nzirorera Reply, para. 5.
" Nzirorcra Rcp) y, paras. 16.19.
'' Nzirorera Reply, para- 21.
:: Nznorrm Rcply. para z.
" Nzirorcra Reply, para. 25.* Nzirorera Reply, para. 26.
" Nzirorera Reply, para. 28.
^ CJ: Thc Pro.tec tor v. Vincent Rul4gahira, Cose No. ICIR-95-IC-A& Decision o! Aplr6a.l of a Dccisim of thc
kesident on Early Release,24 August 2006, para. 3t The Proseator v. Athdtrose Seftraba, Casc No. ICTR-0I-66-AR,
Decision on Intetloculory Appe+l of a Bureau Decrsion, 22 May 2006 (for the propooition thar doc'isious lrker by tht
Bureau may nof bE apDealed) ("Seronba Appca.l Dccision").
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effect, has jurisdictiofl to review decisions taken by the Tribunal's Ptesident,3o Mr. Nzirorera'$ case

is presentiy not on appeal. Moreover, the Appeals Charnber's consideratjon of the underlying issues

of the faimess of Mr. Nzirorera's proceedings is li:nited to an appeal agailst a conviction ot where

rhe issue properly anses in an interlocutory appeal as of right under the Tribunal's Rules or a5

certifie,ct by a Trial Charnber.3t

11. Mr. Nzirorera's argument that the Appeals Chambec should decide his appea] on the basis

that it concerns an issue "of general significance to rhe TdbDnal's jrrr.-isprudence" is likewise not

persua$ive.3z The Appeais Chamber has already docidod the issue which is the subject of the present

appeal. It explici0y noted that 'Rule llbr of thc Rulcs makes no provisiol for an accused to

rcquest the transfer of his case to a nalional jurisdiction for trial" and concluded that

"[c]onsequently, the remaining Judges were not obliged to take into considelatiou Mr. Nzilorera's

request tl: the President pursuant ro RDle 11,r.s of the Rules".33 If, light of lhe above, the Appeals

Chamber finds that Mr. Nzirorera has no stauding to appeal against the Impugned Decision.

72. Finally, since the,{ppeals Chamber has already discussed and decided rl:e issne which is the

subject of the present appeal, the Appeals Chamber tiflds that Mr. Nzirorera's appeal is fnvolous

and constitutes an abuse of process under RuIe 73(F) of the Rules applicable on appeal through

Rule 107.

D. Disposition

13. For the foregoing reasons, the Appcals Chamber:

DISI\'ISSFJ Mr. Nzitorera's Appeal of the lnpugned Decisiou; and

DIRECTS the Registry to wittrhold the payment of fees in relatiotl to this Appeal.

Doue in EngJjsh and French. the English version bei:rg authodtative.

Done thjs 3'd day ofJuly 200?,
At The Hague,
The Netherlands.

]l Nzirorcra ,tppeal, para. l0-
t" Cf. Ferdituad Naldtuna ct al- v. The Prorecutor, Case No. ICTR-99-52-A! Decisior on H$ssnn Ngeze's Motion to
Set Asjde President's Mtsc's Dccision and Rcquost to ConsurDrBrrte His MsEiage, 6 Decddbe! 2005,
lt See Seromba Appeal Dccision, para. 4 (citirg cssas).
"'Nzirorcra Appeal, para. 11.
"" Rule l5Dfu (D) Appeals Dccision, para.38.
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