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1. The Appeals Chamber of the Intemational Residual Mechanism for Criminal Tribunals

("Appeals Chamber" and "Mechanism", respectively ) is seised of the "Prosecution's Motion to

Strike Notice of Appeal" filed on 24 November 2015 ("Motion to Strike Notice of Appeal" ).' Jean

Uwinkindi ("Uwinkindi") filed a response on 14 December 2015.2 The Appeals Chamber is further

seised of the Prosecution's "Urgent Motion to Strike Appeal Brief' filed on 10 December 2015

("Motion to Strike Appeal Brief').'

I. BACKGROUND

2. On 22 October 2015, a Trial Chamber of the Mechanism dismissed Uwinkindi's request for

revocation of the order referring his case to Rwanda." The French and Kinyarwanda translations of

the impugned Decision were filed on 13 November 2015 and 2 December 2015, respectively .'

Uwinkindi challenges the Impugned Decision; he filed a notice of appeal on 20 November 2015 and

an appeal brief on 5 December 2015."

3. On 17 December 2015, the Pre-Appeal Judge 7 accepted Uwinkindi's Response to the

Motion to Strike Notice of Appeal as validly filed.' In an order issued the same day, the Pre-Appeal

Judge further stayed the deadlines for filings in relation to the Appeal Brief and Motion to Strike

Appeal Brief until the Appeals Chamber provides the parties with a briefing schedule related to

such filings."

II. DISCUSSION

A. Motion to Strike Notice of Appeal

4. The Prosecution submits that the Notice of Appeal should be dismissed since it was filed

14 days after the applicable deadline as set forth in Rule 14(E) of the Rules of Procedure and

I See Order Assigning Judges to a Case before the AppealsChamber,7 December 2015.
2 Replique IJ La requete presentee par t 'accusation llUX fills du rejet de Fucte d 'upp el de Jean Uwlnkindi,
14 December 2015 ("Response to Motion to Strike Notice of Appeal" ) , As paragraph numbers are repeated after
paragraph 36 in the Response to Motion to Strike Notice of Appeal, the Appeals Chamber will refer to the relevant
submissions as if the paragraph numbering after paragraph :\6 continued in sequential order.
., See also Prosecutor's Supplementary Submissions to Urgent Motion to Strike Appeal Brief, 17 December 2015
("Supplementary Submissions").
"See Prosecutor v. Jean Uwinkindi, Case No. MICf-12-25-RI4.I , Decision on Uwinkindi's Request for Revocation,
22 October 20t5 ("Impugned Decision" ). para. 42.
, Le procureur c. Jean Uwinkindi, affaire no. MICf-12-25-RI4 .1, Deds;on relative a la demande d'annulation
presentee par Jean Uwinkindi, 13November 2015; Porokiren aburana na Jean Uwinkindi, Urubanza No. MICf-12-25­
RI4.1. Icyemezo leu cyifuto "'YO Uwinleindi gisaba ikurwaho ry'icyemeto cyo konerera uruban tu ahandi,
2 December 2015.
fl A,.te d'appel de la defense de Jean Uwtnkindi, 20 November 2015 ("Notice of Appeal"); Mimoire... d 'uppel de la
defense de Jean Uwinkindi, 5 December 2015 ("Appeal Brief') .
1 See Order Designating a Pre-AppealJudge, 15 December 2015 .
II Decision on Applications for Translations and Extensions of Time, 17 December 2015 , p. 4.
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Evidence of the Mechanism ("Rules").' o It further contends that Uwinkindi has not shown good

cause for the late filing."

5. Uwinkindi responds that his Notice of Appeal was filed within the deadline pursuant to

Rule 133 of the Rules. '2Alternatively. he argues that he does not understand English or French and

that his counsel could only fully advise him with respect to his appeal of the Impugned Decision

once the French translation was filed.1J He therefore contends that. even if Rule 14(E) of the Rules

is applicable. the deadline for filing his Notice of Appeal started running upon receipt of the

Impugned Decision in a language the Defence understood. that is from the date on which he

received the French or Kinyarwanda translations of the Impugned Decision. which occurred on

16 November or 3 December 2015. respectively."

6. The Appeals Chamber observes that the Rules are silent on the procedure for filing appeals

from decisions on requests for revocation of referral. " However. it has held that such appeals

should follow the same procedure as provided for in cases involving appeals from decisions on

referral as set out in Rule 14(E) of the Rules.'· In relevant part. Rule 14(E) of the Rules provides

that the "[n]otice of appeal shall be filed within fifteen days of the decision" . This Rule is mirrored

in paragraph 21 of the Practice Direction on Appeals. which provides that "[a] party wishing to

appeal from a decision of [... ] a Trial Chamber pursuant to Rule 14 [.. .] of the Rules shall file a

notice of appeal within 15 days of the decision";"

7. Pursuant to Rules 3(A). (F). and 152(A) of the Rules. the time limits run from the day upon

which a document is filed in one of the working languages of the Mechanism. namely English or

• Order Relating 10 Urgen t Mot ion '0 Str ike Appeal Brief. 17 Decembe r 20 15. p. 3.
10 See Motion to Strike Notice of Appeal, paras. 2-4 , 6, rf:fer,;n~ to , inter alia, Prosecutor v. Radovan Stank uvit',
Case No. MIcr~ 13-51. Dec ision on Stankovic' s Appeal against Decision Denying Revocation of Referral and on the
Prosecution' s Request for Extension of Time to Respond. 2 1 May 20 14 ("Stankov;c( Decision of 21 May 2014"),
para. 10; Prosecutor v. Baton Haxhiu, Case No. IT-04-84-R77 .5-A. Deci sion on Admissibility of Notice of Appeal
arins, Tri al Jud gement. 4 September 2008 c'Haxhtu Decision of 4 September 2008").
I Motion (0 Strike Notice of Appeal, paras. 2, 4-6, 8. ref erring to, inter alia, Haxhiu Decision of 4 Septembe r 2008 ,
p,aras. 14·16.
2 Response to Motion (0 Strike Notice of Appeal, paras. 7, 19, 22-24.

D Response to Motion (0 Strike Notice of Appeal, paras. :\8, 39. 45. 48. Se~ abo R~q"itf! sollic itant les truductions
dans les Iangues fruneuises f:'I kinyarwanda de lu motion du procureur intitulee: 'Motion to Strike the No tice of Appeal
of Uwinkindi Jean', 30 November 201 5. paras. 7-9; Requell? sollicitunr ies truductians dans Ies tongues franeais es et
kinyarwanda de la demande du procureur d 'un document intitulli]e: 'Prosec ution Response 10 Uwinkindi Motion for
Translations",7 December 20 15. paras. 8·10.
.. Response to Motion to Strike Notice of Appeal . paras. S. 12. 23-28. 33. 4 1-43. 52. 53 .
I ~ The Appeals Chamber has held that a dec ision on whether or not 10revoke the referral of a case is subject to appe llate
review. See Stankov;,fDeci sion of 21 May 2014, para. 9. Consequently. the Appeals Chamber finds that an appea l lies
as of right from the Impugned Deci sion. which dismissed Uwinkindi's request to revoke the order referring his case to
Rwanda.
16 StankovicDccision of 2 1 May 20 14. para. 9.
17 Practice Direction on Requiremen ts and Procedures for Appeals, MICfn O, 6 August 2013 ("Practice Direction on
Appeals"). See abo Practice Direction on Appeals. paras. 22-24.
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French." Notwithstanding, Rule 154(A)(ii) of the Rules allows a Chamber, on good cause being

shown by motion, to "recognise as validly done any act done after the expiration of a time so

prescribed on such terms, if any, as is thought just and whether or not that time has already expired".

Further, paragraph 31 of the Practice Direction on Appeals provides that "the Appeals Chamber

may vary any time-limit or recognize as validly done any act done after the expiration of a time­

limit prescribed in [the] Practice Direction [on Appeals)".

8. In the present case, the Impugned Decision was filed in English on 22 October 2015 , and,

consequently, the deadline for Uwinkindi to tile his Notice of Appeal expired 15 days later on

6 November 2015. !9 Consequently, Uwinkindi' s Notice of Appeal, which was filed on

20 November 2015, was submitted out of time.

9. The Appeals Chamber notes that Uwinkindi understands neither English nor French. 20

However, the Pre-Appeal JUdge has previously found that Uwinkindi's counsel can work in English

and is able to discuss the contents of legal documents with his clienr." Moreover, the Appeals

Chamber reiterates that, on appeal, counsel bear the main burden in preparing submissions.V

allowing sufficient time to discuss relevant issues with their clients,n as well as ensuring the timely

submission of all pleadings. The determination of potential grounds of appeal falls primarily within

the purview of counsel and good cause for extending a deadline to file a notice of appeal is

normally not present where the judicial determination, which is the subject of the appeal, is made in

a language in which counsel can work." Accordingly, Uwinkindi has not shown the existence of

good cause warranting the late filing of his Notice of Appeal.

10. Nonetheless , even where good cause has not been demonstrated, the Appeals Chamber may

recognize submissions as validly filed where they are of such substantial importance to the appeal

that doing so is in the interests of justice.2' The Appeals Chamber considers that the Notice of

Appeal is of substantial importance to Uwinkindi's appeal : to refuse to consider it would deny

til See also Article 31 of the Statute of the Mechanism.
19 See Rule 14(E) of the Rules; Stankovic Decision of 21 May 2014. para. 9.
20 Prosecutor v. Jean Uwinkindi, Case No. MICf-12-25-R14.J. Decision on Jean Uwinkindi' s Molion for Translation
of the Prosecution's Response . 16 September 2015, p. 1.
21 Decision on Applications for Translations and Extensions of Time, 17 December 2015. p. J .
22 See Augustin Ndindiliyimana et al. v. The Prosecutor, Case No. ICfR-OO-56-A. Decision on Bizimungu' s Motion [or
Extension of Time 10 File His Reply Brief, 8 March 2012, p. 2, referring to, inter alia , Prosecutor v. Radoslav Brdanin,
Case No. IT-99 p36-A. Decision on Moti ons for Extension of Time, 9 December 2004, p. 3.
1~ Cj. Justin Mugenzi and Prosper Mugiraneza v. The Prosecutor, Case No. ICfR-99-50-A. Decision on Prosper
Mugiraneza's Motion for Extension of Time to File His Appellant's Brief 26 January 2012. para , 10.
24 Cj. Augustin Ndindi/iyimana et al . v. The Prosecutor, Case No. ICfR-OO-56-A. Decision on Motions for Extension of
Time for the Filing of Appeal Submissions, II July 201 1, paras . 9. 15; Pauline Nyiramasuhuko et at , v. The Prosecutor,
Case No. ICTR-98-42-A. Decision on Motions for Extension of Time for the Filing of Appeal Submissions,
25 July 2011, para . S.
2 ~ Phenias Munyarugarama v. Prosecutor, Case No. MICf-12-09-ARI4, Decision on Appeal against the Referral of
Pheneas Munyarugarama's Case to Rwanda and Prosecution Motion to Strike, 5 October 2012 , para. 12.

2790

Case No. MICT-12-2S-ARI4.1
3

4 February 2016



Uwinkindi the opportunity to challenge the Impugned Decision . The subject-matter of Uwinkindi' s

appeal concerns the fairness of criminal proceedings in Rwanda in which he is charged. inter alia,

with genocide. a crime that is punishable with a sentence of life imprisonment.i" Furthermore, as

the deadline for appea ling decisions on requests for revocation is not set forth explicitly in the Rules

and has only been clari fied by the Appeals Chamber in a single decision, the principle of in dubio

pro actionis and the inte rests of ju stice weigh in favor of recogni zing the Notice of Appeal as

validly filed despite the failure of Uwinkindi ' s counsel to file it on time or seek an extension.

Additionally. accepting the Notice of Appeal will not prejudi ce the Prosecution . which will have

sufficient time to respond to the submiss ions that form the basis of Uwinkindi 's appeal.

Consequently. the Appeals Chamber finds that it is in the interes ts of justice to recognize the Notice

of Appeal as validly filed.

B, Motion to Strike Appeal Brief

I \. The Prosecution submi ts that the Appea l Brief should be struck since the Notice of Appeal

was not validly filed 21 and the Appeal Brie f exceeds the applicable 3.000 word-limit.2. In the

alternative. the Prosecut ion requests that Uwinkindi be ordered to re-file the Appeal Brie f in

compliance with the applicable word-Ilmit ."

12. The Appeals Chamber recall s that the Pre-Appeal Judge stayed the deadline for Uwinkindi

to tile a response to the Motion to Strike Appeal Brief"}and observes that Uwinkindi has not

responded to the Motion to Strike Appeal Brief or the Supplementary Submissions subsequently

tiled by the Prosecution. However, in view of the disposition in the present dec ision, the Appea ls

Chamber is satis fied that making a determination on these matters without further submissions will

not prejudice either party.

13. The Appeals Chamber observes that. pursuant to Rule 14(E) of the Rules,31"[t]he appellant

shall file an appeal brie f within fifteen days after tilin g the notice of appeal"," with the applicable

26 See Prosecutor v. Jean Uwinklndi, Case No. MlCT-12-25. Monitoring Report for November 20lS ,
21 December 201.5. para. 23 (''The [Rwandan] Prosecution request was that Mr. Uwinkindi be sentenced to life
imprisonment for the genocide. as well as for crime against humanity with the sentences running concurrently"). The
Appeals Chamber is not persuaded by the Prosec ution's conte ntion that the Haxhiu Decision of 4 September 2008 is
controlling with respect to the circumstances of this proceeding. That deci sion conce rned an appeal against conviction
for contempt of court that resulted in a punishment of a fine of 7.000 Euros. SeeHashiu Decision of 4 September 2008.
para. 2. Uwi nkindi is charged. inter alia. with the crime of genocide. which is materially of greater gravity and can be
~nishable with a sentence of life imprisonme nt.

7 Motion (0 Strike Appeal Brief. para. 3.
21 Supplementary Submissions. para. 3. referring to Practice Direction on Lengths of Briefs and Motions. MICT/I I.
6 August 2013 ("Practice Directi on on Briefs and Motions"). para. 15.
N Supplementary Submissi ons. para. 4.
.\0 See supra para. 3.
)1 See supra para. 6.
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word limit for such briefs being 9.000 words." With respect to the latter. "[a] party must seek

authorization in advance to exceed the word limits [. . .] and must provide an explanation of the

exceptional circumstance s that necessitate the oversized filing" .J4

14. In the present case. given that the Appeals Chamber has recognized the Notice of Appeal.

which was filed on 20 November 2015. as validly filed.J' the deadline to file an appeal brief was

5 December 2015. Consequently . Uwinkindi's Appeal Brief. which was filed on 5 December 2015.

was submitted within the prescribed time-limit. However. the Appeals Chamber observes that the

Appeal Brief contains 11.285 words:" and that Uwinkindi has not sought prior authorization to

exceed the 9.000 word-limit. Consequently. the Appeals Chamber holds that Uwinkindi must re-file

his Appeal Brief in strict compliance with the applicable word limit.

III. DISPOSITION

15. For the foregoing reasons, the Appeals Chamber

DENIES the Motion to Strike Notice of Appeal in its entirety and recognizes the Notice of Appeal

as validly filed;

GRANTS the Motion to Strike Appeal Brief. in part.

ORDERS:

(i) Uwinkindi to re-file the Appeal Brief in strict compliance with the Practice Direction on

Briefs and Motions within seven days of the filing of this decision;

(ii) the Prosecution to file a response within ten days of the filing of the Appeal Brief;

(iii) Uwinkindi to file a reply. if any. within four days of the tiling of the response; and

DENIES the remainder of the Motion to Strike Appeal Brief.

.12 This is mirrored in paragraph 22 of the Practice Direction on Appeals. which provide s that "[a}n appellant shall tile
the appeal brief within 15 days of the filing of the notice of appeal" .
.ll Practice Direction on Briefs and Motions. para. 9 . The Ap peals Chamber considers that the applica hle provisio n of
the Practice Direction on Brief s and M ortons is found in paragraph 9. which applies to appeals from decisions made
under Rule 14 of the Rules. rathe r than. as the Prosecution submi ts, paragraph 15. which applies to mo tions not
otherwise mentione d in the Practice Direction on Briefs and Mot ions.
J4 Practice Direct ion on Briefs and Motions. para. l7.
.'5 See supra para. 10.
." See Appeal Brief. p. 37.
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Done in English and French. the English version being authorit ative .
2787

Done this 4th day of February 2016 .
At The Hague.
The Netherlands

[Seal of the Mechanism]
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