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1. The Appcals Chamber of the htemational Criminal Tribunal for the Prosecution of Persons 

Responsible for Genocide and Other Serious Violations of International Humanitarian Law 

Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other 

Such Violations Committed in the Territory of Neighbouring States Between 1 January and 31 

December 1994 ("Appeals Chambei' and 'Tribunal", respectively) is seized of amotion liled on 18 

July 2008 by Gaspard Kanyamkiga ('Xanyarukiga") to admit additional evidence on appeal 

pursuant to Rule 115 of the Rules of Procedure and Evidence of the Tribunal ('Rules").' The 

Prosecution filed its responfie on 22 July 2008,~ and Kanyarukiga filed his reply on 28 July 2008.~ 

BACKGROUND 

2. On 6 June 2008, a Trial Chamber designated under Rule 1 lbis of the Rules issued a decision 

denying the Prosecution's request to refer Kmyarukiga's case to Rwanda pursuant to Rule l l b i s  of 

the ~ u l e s ?  The Prosecution appealed this decision, filing its Notice of Appeal on 23 June 2008~ and 

its Appeal Brief on 8 July 2008.~ Kanyarukiga fXed his response on 18 July 2008~ and the 

Prosecution replied on 22 July 2008.8 

3. In his Motion, Kanyankiga requests permission to Kle affidavits from his investigators 

regarding the refusal of potential Defence wituesses to testify before Rwandan cows? Kanyarukiga 

also wishes to file the transdpt of the status conference of 13 July 2007 which, in his view, reflects 

the delay incurred in his trial despite an undertaking made by the  rosec cut ion.'^ The Prosecution 

responds that Kanyarukiga has not met the requirements of Rule I15 of the Rules, as be has not 

specified the additional evidence that he wanrs to present, identified the specific finding of fact 

made by the Trial Chamber to which the additional evidence is directed, or demonstrated that the 

additional evidence is relevant." It ivaher submits that Rule 115 of the Rules is not designed to 

' Dcfmce Appeal Motion Sceking h a v e  to Rcscnt Additional Evidcnce (Rule 115 of the Rules 01 Proctdwe and 
pdmce) ,  18 July 2008 ("Motion"). 

Fmseculor's R q n s e  to "Requek en appel de la D8cuse fmdmt h solliciter l'aulorisation de prodnice des preuves 
s u p p l 6 m e n ~  (Article 115 RPP)", 22 July 2008 ("Response"). 
kqly by the Defencc lo Prosecutor's Response to Defence Appeal Motion Seekhg Leave to P r e ~ ~ n l  Additional 

Fvidonce @uk 115 of the R u b  of Procedurs and Evidcnffi), 28 July ZOO8 (%=ply"). 
Decision on Prosocutor's Request for R d d  to TheRepublic of Rwantla. 6 June 2008 r]. l bir De~ision"). 
Prosecutor's Notiw or Appeal (Rule 11 bir f.H)), 23 June 2008. 

6 Prowcutor's Appeal BricC (Rule 11 bk 0). 8 July 2008. ' Defence Brief in Ilcrponse to the Prosecutor's Appeal Brief (Rule llbir of the. Rules of Procedure and Evidence), 18 
July 2008. See aLro Conigedum to the Defence B d f  iu Response to rho Pmsccutor's A p p d  Brief. 29 July 2008. 
' hoseculor'r Roply to "Mhoire de la D e f b  cn reponse bl'appol du PrProcurmr (Article 1lbis RPP)", 22 July 2008. 
"otion, para 5; Reply, para 12. 
10 Morion. pan. 5 ;  Reply, para. 12. 
" Response, paras. 3-7. 
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allow a party that succeeded at %st instance to present additional evidence. tha.t i t  failed to present at 

trial in order to support a point made in its favour.I2 

4. Kanyarukiga replies that the Trial Chamber found thar the evidence regarding the 

interference of Rwandan security services in the administration of justice was not sufficient, and 

that additional evidence would help to clarify this issue before the Appeals ~hamber." He claims 

that the purpose of the additional evidence is to further enlighten the Appeals Chamber about the 

functioning of the current regime in Rwanda, the judicial system and the fear of witnesses to testify 

in ~ w a n d a . ' ~  K a n y d g a  further submits that the Defence obtained the additional evidence only 

after the referral proceedings were completed.15 

DISCUSSION 

5. Rule 115 of the Rules provides a mechanism for admission of additional evidence on appeal 

whexe a party is in possession of material that was not before the court of first instance and which is 

additional evidence of a fact or issue litigated at trial.'6 According to Rule 1 l5(A) of the Rules, a 

motion for additional evidence shall clearly identlfy with precision the specific finding of fact made 

by the Trial Chamber to which the additional evidence i s  directed. In addition, Rule 115(B) of the 

Rules provides that the additional evidence must not have been available at trial and must be 

relevant and credible. When determiIling the availnb'ity at trial, the Appeals Chamber will consider 

whether the party tendering the evidence has shown that it sought to make "appropriate use of all 

mechanisms of protection and compulsion available under the S t a t e  and the Rules of the 

International Tribunal to bring evidence I...] before the Trial chamber."17 Once it has been 

determined that the additional evidence meets these conditions, the Appeals Chamber will 

determine in accordance with Rule 11S(B) of the Rules whether it could have been a decisive factor 

in reaching the decision at trial. 

I2 Rc~onse,  para. 6, citing The Prosecutor v. Ferdinand Nahimnna el aL, Case No. IClX-99-52A, CoqWmiial 
Decision on Apptllrrnt Hassan Ngwc's Slx MobnS for Ad*nlssion of Additional Evidencc on Appeal d o r  Further 
Jnvaligahm at the Appeal Stage, 23 February 2006, para 5: The Pmsecuwr v. Ferdinand Nahimana el aL, Case No. 
ICTR-99-52-4 Decision on Appellant Hassm Ngczc's Motion for ihc Approval of tbe InvcsLigarion at the Appeal 
Stage. 3 May 2'205, p. 3. 
l3 Reply. paras. 10, 11. 
I' Reply, para. 16. 
Is Reply, para. 13. 
lo' The Prosecutor v. Tlmrcisse Muvunyi, Case No. 1-40-55A-A Dccision on a Request to Admit Additional 
Evidence, 27 April 2007, para 6 rMuvunyi Decision"); FerdirrandNehinrn~ et aL v. The Prosecuror, b e  NO. ICTR- 
9 % 5 2 4  Dcdsion on Appellant Jcan-Bosm Barayagwiza's Motions for Leave la Present Additional Evidcncc Pursuant 
to Rule 115 of the. Rules of Proccdurt and Evidence, 8 Decrmber uX)6, para 4 ("Nahimarta ez aL Rule 115 Decision"). 
" See Muvunyi Decision, para 6 and Nahimana et aL Rule 115 Docision, pm. 5, quoting The Prosec&r v. Andrk 
Ntagerum e l  aL, Case No. 1ClX99-4&A, Decision OD hosecnlion Motion for Admission or Additional Evidence. 10 
December 2004, para. 9 (internal refcrenm omitted). 
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6. F d e n n o r e ,  in accordance with established jurisprudence, where the proffered evidence is 
relevant and credible, but was available at trial, or could have been discovered through the exercise 

of due diligence, the Appeals Chamber may still allow it to be admitted on appeal provided the 

moving party can establish that its exclusion would amount to a miscarriage of justice.'' That is, it 
must be demonstrated that had the additional evidence been addwed at trial, it would have had an 

impact on the ve rd ic~ '~  

7. With respect to the request of Kanyarukiga to tender as additional evidence on appeal the 

transcript of the status conference of 13 July 2007, the Appeals Chamber notes that that transcript is 

part of the record on appeal. As such, it does not constitute additional evidence and there is no need 

for the Appeals Chamber to consider it further.'' 

8. Wiith respect to the request of Kanyarukiga to tender affidavits from his investigators 

regarding the refusal of potential Defence witnesses to testify before Rwandan courts. Kwyanikiga 

submits that the affidavits are relevant to the Trial Chamber's h d i g  that the Defence evidence 

with respect to the interference of the security services with the administration of justice in Rwanda 

was not sufficient. In the 1 lbis Decision, the Trial Chamber held that the "submissions do not show 

that Rwandan judicial officiaIs will disregard witness protection  order^",^' and that it did not find 

that 'bitnesses will, in general, face risks if they testify in kansfer proceedingsn." However, the 

Trial Chamber did fmd that the Defence may face problems in obtaining witnesses residing both 

la Muvwryi Decision, para. 7; N d d ~  er al. Rulc 115 Decision, para 6 (with further references). 
l9 MuvunyiDecision, para. 7; Nalrlma~ ct aL Rule 115 Dccisi04 para. 6. 

Howevcr, the Appeals Chamber notes thal in its view, the hansaip of the status canfereme is not relevant to any of 
the issues on appeal. Kanyamkiga submits thal the transcript of the status conference is directed towards the cxwsuive 
delay of thc Rostcution in light of an undertaking given at rhe status conference. He submils that the manscript of the 
stam confaewx reflects ''the delay incurred in the trid of tbe Accused, despite the pmmim made by the Ptoseculor 
during the M n g  of 13 July 2007" and argues that 'me PIOSCClltw is therefore respomiblc 101 tho undue delay in 
rcspect of Kanyamkga's trial because there elapsed basically 10 months More. a decision was enlcrcd by the Trial 
Chamber on 6 June 2W8" (Rcsponsc, paras. 12, 14). Howeva, the only undalakhgs ma& by the Prosocution at the 
stalus conference werc that it would bc in a position to sel the da!e of trial a1 a staIus conference in Scpmber or 
October 2007, and that if the case was no1 lransferred, it would be in a @tion Lo Mmpleta the case by thc end of the 
following year (September 2008). See T. 13 July 2007 pp. 2.9.13. The Prosecution filcd ils q u e s t  to trmsfer tho m e  
to Rwanda on 7 September 2007. See Prosecutor's Rrquest for the Raid of the Case of Gaspard K a n y d g a  to 
Rwanda Pursuant m Rulc llbis oi Lhe Tribunal's Rules of Procedure and Evidence, 7 September 2Mn. It is therefore 
not clear to the Appcals Cbmbcr how Lhc Prosecution failcd to comply with any undertakings made during Lhe status 
conference or wnkiburc;d to the ten monrhs fbnt elapsed bctwan the request for rcfexral and the I l h t  Decision. 
Moreover, while Kanyilrukiga &ed the issue of dclay in rhc referral pmediags, tbe Trial Chamber did nor makc a 
finding on this issue. See R6ponse & la Difensc i la requ&e du P~~CLUCUI portant t T d 4  de I'ACCUs6 Craspard 
Kanyzuukiga au Rwanh  16 November 2007, paras. 11, 83. The Appcals Chamber notes thal Kanyudkiga has not 
appcalcd against the llbis Decision. It t h d o r c  m i d e r s  that the m c r i p t  of the stah16 confrncnce is not relevant to 
my of the issues on appeal. 

1 lbfs Dedsion, prva 66. " 1 lbis Decision. para. 69. 
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within and outside Rwanda because they will be afraid to testify. This finding formed one of the 

bases upon which it denied the request for referral.= 

9. The affidavits that Kanyarukiga seeks to have admitted may be relevant to establishing that 

the witnesses' fear about testifyiig is not simply subjective, but that there is evidence of actual 

interference by the Rwandan security services in the administration of justice, and thus that the 

Trial Chamber erred in finding that witnesses will not generally face risks if they testify. However, 

Kanyarukiga has not attached the affidavits to his Motion, nor has he described the content of these 

affidavits in sufficient detail which would a1.w the Appeals Chamber to assess whether they are 

relevant to demonsmating actual interference in the administration of justice, or whether they simply 

a d d ~ s s  the witnesses' subjective fears, which would be relevant only in the sense of supportjng the 

Trial Chamber's findings rather than in showing that it erred. The Appeals Chamber also does not 

have enough information to assess the credibility of the affidavits. 24 

10. Furthenole, as Kanyarukiga has failed to explain why &davits from his own investigators 

with respect to the unwillingness of potential witnesses to testify in Rwanda could not have bcen 

obtained during the first instance proceedings, the Appeals Chamber is not satisfied that 

Jhnyarukiga has demonstrated that the proposed additional evidence was not available at tdal or 

could not have been discovered through the exercise of due diligence. 

11. In light of the Appeals Chamber's hdings above, the &davits would only be admissible 

under Rule 115 of the Rules if Kanyarukiga demonstrated that they would have an impact on the 

verdict, which he has failed to do. As the Trial Chamber decided in Kanyarukiga's favour and 

denied the Prosecution request to refer his case to Rwanda, partly because it was concerned that he 

would face problems h obtaining witnesses to the extent and in a manner that would ensure a fair 

tcial because they would be afraid to testify, the proposed additional. evidence would not have had 

an impact on the verdict. 

1 lbis Decision, paras. 73.75, 104. 
Thc Appeals Chamber notes that a pany seokiq the admission of addilional exidmcc on appeal n~usl provide to the 

Appoab Chpmbu tho evidence sot~ght to be admined to allow it to detumjne whether fhc evidence meets the 
requirements of relevance iind credibility. See Muvunyi Decision, para. 8; Ferdihund Nahimur et aL v. The 
Prosecutor, Case No. 1CTR-99-52-4 Decision on Appellant Jesn-Bosco Barayagwiza's Motion for Leave to Present 
Additional Evidence Pursuant to Rulc 115.5 May 2006. para 18; Ferdinnnd Nahimana et al. v. The P~rosecutor, Case 
No. ICI'R-99-524, D&on on Appellant Hassan Ngczc's Motion for Leave to PMcnl Additional Eviflcncc, 14 
F & r u q  2005, p. 3. See also Prosecutor v. &ran KuprcsW et aL. Cast N O .  IT-95-16-4 "Decision on th~ Motions oi 
Drltgo Josipwii, Zoran KuprciW and Vlallro K u p r m  w Admi! Additiond Evidence Pursvant to Rule 115 and Tor 
Judicial Notice to Be Taken Pursuant to Rulc 94(B)", 8 May 2001, pya. 5. 

Casc No. ICI'R-2002-78-Rllbu 
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12. In light of the above, the Appeals Chmber is not satisficd that Kanyarukiga has established 

that the purported additional evidence meets the requirements of Rule 115 of the Rules. 

DISPOSITION 

For the foregoing reasons, the Appeals Chamber DISMISSES the Motion. 

Done in English and French, the English text being authoritative. 

Dated this 1st day of September 2008, 
at The Hague, The Netherlands. 

[ Seal'ti 

Judge Fausto Pocar 
Presiding 

I~ :,'T 
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