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MOVE FOR DECISION ON NIYITEG]~KA’S REQUESTS I~OR REVIEW PUP, SUA..,NT TO RULES 120 AND 121

AND
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T]8EE APYEALS C]]AlVIBER of th¢ International Crkninal Tn-bunal for ’thd’~osecution of

Pcrsons Rcsponsible for Genocide and Other Serious Violations of International Humanitari~

Law committed in flac tcrfitory of l~.wanda and l~.wandan citiz~ns rcspons~16-f6r gcnocid¢ and

other serious violations committed in the territory of neighbouring State~, betw, con 1 January and

31 December 1994 (the "Tribunal"),

RECALLING Eli6zBr i’qiyitegeka’s ("Applicant") pro se P..equests for Review filcd on

27 Octob¢r 2004t and on 7 Febmary 2005 ("l~equests for Review»).2

I~CALLING the Decision on Niyiteg¢ka’s Urgent Requëst for Legal Assistance, fiIed on

20 June 2005 ("Decision of 20 June 2005") in whieh theAppeals’ Chamber dàreeted the Registrar

to assîgn Ms. Geraghty as Counsel (’q3efence") for a limited perîod of ri.me for flae ptn-pose 

assisfing the Applieant at flac preliminary examination stage and instmcted the Applieant, should

he deem it necessary, to file additional submissions no later than twertty (20) days after flae date

of assignment of Ms. Geraghty;

BEING SEIZED of the Prosecutor’s Motion to More for Deci~ion on Niyitegeka "s Request for

Review Pursuant to Rules 120 and 121, filed on 15 August 2005 ("Proseeutor’s Motion")~ 

whieh the Prosecutîon:

a. submits that Counsel having been assigned on 20 July 2005, flae ~ date

for lil.ing the additioxaal submissions should have been 9 August 2005, as

of w~eh date, no~ only had Counsel not filed flae said submissions, but

had also not movezl for extension of rime by show~ng good cause purga~t

to Rule 116 ofthe Rule~ of Procedure and Evidcnc¢ ("-Rules");3 and

b. requests flac Appeals OEamber to issue a decision purstmnt to Rulc 121 of

the Rules upon flac record before it, a and not to cons£der the ments of a

late filing, unless good cau.se is shown pursuartt to Rule 116 ofthe Ru.les,

lu which case the Appeals Chamber should aUow it to file submissions

with regard to the issue of good causer

z I~¢quête en ~vision du jugem~nffxéparation du préjudice cause par la violation, paf le procarcoe, du I~~glemem et

des r~gl¢mont intem=s.
2 M6moizs suppl6m¢nta.ffe ~ la requête en ~év~sion du Jugemcat/réparation du préjudi~ eausd par la violation, par le

Proc~eur, du Règlement et des règlemezlts interne, s.
3 Prosec~or’s Motlo~ 15 Auget 2005, parcs, 4 to 6.
4 Prosecutor’s Motion, para. 7.
s Prosecutor’s Motion, para. 8.
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NOTING the Requéte de Monsieur Eliézer Niyitegeka aux fins de l’admiaMoï~ "d~in élément de

preuve nouveau (Art. 54, 89, 107 et 120 du RèglemenO filed pro ~e by flac Applieant on

17 August 2005 ("App!icant’s Request of 17 August 2005"), in which the Ap9Ii~"~m’t’requests the

admission of new ,videnee in order to allege a new fact;

BEING FU’RTHER SEIZED of the Extremely Urgent Def.en’ce Motion Pursuant to Rule I 16

for an Extension of Time Limit and Rule 68 (a), (b) and (e) for Disclosure of ExcuIpatory

Evidence Both of the Rules of Procedure and Evidence of the International Criminal Tribunal

for Rwanda and Response to Prosecutor’, Motion o/’15 August 2005 Seeking a Decision, in the

Absence of any Legal Submissions from the Applicant, filed’ on 18 Augttst 2005 (’"Defence

Motion") in whieh the Defenee:

a. asserts that the terres of the eontraet with the Tribunal, dated 20 July 2005,

varied or interpreted the twenty days granted to the Applieant ha the Appeals

Chamber’s Decision of 20 June 2005 as meaning working days,~ that the

opportune date for filing the additional submissions was hOt 9 August 2005 but.

19 Aùgust 2005,7 and that there was no ïailure on its part to comply with the

date of 9 August 2005;z

b. alleges that the Proseeution faîled to diselose exculpatory evidence pursuant to

P.ule 68 of the Rules, and requests the Appeals Chamber to order the

Proseeution to make fiall and complete diselosure to the Applieant so as to

enable him to prepare and prcsent all "n~v faets" whîeh may be gleaned from

perusal, of aU the exculpatory material in possession ofthe Proseeution;9 and

e. submits that the preparation of the additional submissions, including the

Appheant’s reeent motion of 17 August 2005, is a eomplex task tlmt CalmOt be

completed in tw,nty days, and requests an extension of thne, inter alia, to obtaitl

an affidavit and an English translation of ail pleadings sînee 26 October 2004,

and to file the additional submissions only al’ter diselosure by the Prosectltion of’

6 Defenca Motion, 18 August 2005, para. 12.

D¢fsnee Motion, para. 16.
a De£OEc~ Motion, para. 17.
9 Defenee Motio,n. par’as. 25 to 33, espoçially pares. 32 to 33.
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all cxeulpatory evidence or, in the alternative, to extend’ thè’~îeadlinc unfil

5 Septemb~ 2005;t°

NOTING tho Proseçutor’s Reply to Defen¢ë Re, sponse to Prosecutor’s Motion to More for

Decision on Niyitegeka’s Requeats for R¢view Pursuant to Rules 120 and .121, filed on

22 August 2005 ("Pros~utor’s P,.~pIy to Defence Motion") in which the Prosccutian:

a, submits that givcn Counsel’s expericnce and familiarity with the Rules, Counsel

ought to know that an assignment lett~r f~om thc Registry canuot var,/a decision

of the Appeals Chamber, and that the Appeals Chamber’s Decision of

20 Iune 2005 is clear and not subject to.any misundcrstanding;~1

b. submits thai evan if it were admitted that the twenty days wem working days,

the opportune date for ïùing any addition~l, submissions would have been

17 August 2005, not 19 August 2005;~2 and

c. requests th¢ A!~peals Chamber to "grant the relief sought in the Prosecutor’s

Motion;t3

NOTING flac Registrar’s Submissions under Rule 33 (B) of the Rules of Procedure and

Evidence to the Extremely Urgent Defcnce Motion Pursuant to Rule ]16for an Ex’tensioh of

Time Limit and Rule 68 (a), Ço) and (e) for Disclosure of Exculpatory Evîdence Both of the Rule.s

of Proccdure and Evidence of the International Criminal Tribunal for Rwanda; and Response to

Prosecutor’s Motion of 15 August 2005 Seeking a Decisgon, in the Absence of any Legal

Submissions from the Applicant, tïled on 26 August 2005 ("Kegistrar’s Submissioxas’) in whieh

the Registrar subraîts that:

a. the Raies do hot create a different modB of computation of rime and that flac

Appeals Chamber dîd not order otherwise, and that Counsel, having represented

the Applieant from the Pre-Trial through the Trial and Appellate stages, should

have abided by the ordem in aeeordanee with P..u.le 7 ter ofthe Rules;t4

a a Defeaeo lotion, pm~as. 34 to 43.
t~ Prosecutor’s I~eply to Dcfence Motion, 22 August 2005, paras. 7 to 10 and 12.
tz Proseeutor’s Rs, ply to Dafanoe Mofioa~ para. 11, ""
t» Prosceutor’s Keply ~ Defeace Motion, para. 15; sec also Proseeutot’s Motion, patas. 7, 8.

)4 Registrar’s Submisslons, 26 August 2005, paras. 3, 6 and 10.
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b. th¢ contract b¢tween the P,,egistry and Counsel cannot’ ï’~thc Appeals

Chamber’s ord¢r whieh is ver/cl¢ar and mak¢s no referen, ce to working days;t5

c. the twenty working days in the contract only relate to remun¢z~tion and not to

th¢ Appeals Chamber’s Decision of 20 3une 2005 and that th¢ "twenty working

days" were aUoçated to enable Counsel to make use ofw¢¢kends and enable h¢r

to have any further discussions with the Applicant relating to any other issues

that may have arisen a/ter filLng th¢ additional submissions, for example,

replying to a possible Prosecutor’s response withm s¢ven calendar days;16

NOTING the Defence Reply to the Registrar’s Submiasions uridee Rule 33 (B) filed 

26 August 2005 on JExtremely Urgent Defence Motion Pursuant to inter alia, (i) Rule 116for 

Extension of Time of the Rules of Procëdure and Evidence of the International Criminal

Tribunal for Rwanda; and in Response to Prosecutor’s Motion of 15 August 2005 Seeldng a

Decision, filed on 26 August 2005 ("Defenee Reply to the Kegistrar’s Submissîons"), in which

Couasel reiterates that the eontraet between her and the Registry modifies the twenty days

granted by the Appeals Chamber into twenty working day~;17

NOTING the Prosecutor’s Responae to Defence Request for an Extension of Time to File

Addinonal Subrnissions Pursuant to Rule 116, filed on 29August2005,18 (’q)ro.~eeutor’s

Kesponse to flac Defence Request for an Extension of Time") r¢lating to paragraphs 34 to 43 of

the Def¢nce Motion in whieh the Proseeution requests the Appeals Chamber to dismiss the

Defence Motion for failure to show "good cause’’19 arguing:

a. that Counsel assisted the Applîcant throughout the entire proee¢dings, at the pre-

trial, trial and appellate stages, and is th%refore famîliar with and well versed in

the eomplexity ofthe case;~° that Cotmsel had ample rime sinee December 2004

to prepare for the additional submissions21 and also to 0btaîn the affidavit,

ts R~giatrar’s Submissions, paxas. 5, 7.
t« Kegisttar’s Submissioos, pmms. 4, 8 to 9.
i~ Defeaee Reply to the Registrar’s Submissions u:ader l~ule 33 (B) t~led on 26 August 2005 on Extmmely Urgent

Defenee Motion Pursumat to- intzr alia, (1) Rul¢ 116 for an E~on of Tixtm of th¢ Rules of l~ocedu;e and
EYidnnce of the Internatio~l ~al Tnbtmal for R.wam:la; and in Respolase to Prosecutor’s Motion of
15 August 2005 Se~klng a Deeision, 26 August 2005. p~as. 4 to 12.

,s This Rcsponse was OEod outsid¢ the 10-day dzadlime which should tmve been 28 August2005. The Appeals

OEamber will novorthel~ss comsider if as ,alidly ftlod.
t9 Proseeumr’s P, esponse to the D¢feaxce Requesr for an Extension of Tîme, 29 August 2005. para. 23.
20 Prosecutor’s 1Lesponse to the Defeuce Rcquost for an Exte,)~àon ofTime, paras. 7 and 8.
21 l>ros¢eutot,s P, esponse to the Defonce Reques¢ for au Ex~emion ofTime, pazas. 9 and 10.



28/09 ’05 16:22 FAX

b.

C°

d,

£

0031705128932 ICTR REGISTRY «.ARCHIVES ~]006

cspccially sinc¢ Counscl statcd as far back as April 2005 thât %ti-e-intend¢d te

contact Ms, HemandoE te obtain th~ aff]davît;2z

th~t a refusal te grant the extension of ùme sought would net at ail undermine

the principle of equality of arms because, contrary te Counsel’s assertion, the

Prosecution did net take more time than affordod’ undcr Rule 120 (B) of the

Rulcs te respond te Niyitegeka’s "’Requête en révision du jugement/réparation

du préjudice causé par la ~olation, par le Proëureur, du Règlement et des

r~glements intern~’, ~led on 27 October 2004;23

that there is no nced for English translation as Counsel assisted the Applicant

throughout the procecdings and spokc French with him in addition to the faet

that some wiitten and oral communications between Counsel and the AppUcant

concerning th¢ Request for K=view are in French, which ïs a clear indication that

Counsel understands Frcnch;~4

that the Dccision of 20 June 2005 limit¢d Counsel’s role te fil/ng additional

submissions relating te thc Applicant’s two rextuests, and that the submissions

should net extand te the third Request for Review, with flac risk that the review

process would become an open-cnded piucedure allowing Counsel te request an

extension when«vcr she clalms that there are further "new facts";25

that the Defeac¢ has only madc a vague allegation that the Prosccu6on brcachcd

R~e 68 of, the Rulcs, without specif-ying which excu_lpatory mat~rial has net

been disclos~ te it, 26 and that ,the review procedur¢ is net desigued te assist a

convictcd p~rson te go on a fishing expedition in soaxch of’~ncw facts";2v and

that Couns¢l may net raise the issue ofprejudice whcre she bas failcd te comply

with the Appcals Chamber’s decisions or with the Kules established te ensur¢

the faimess ofproceedings;2s

u Prosccutor’s l~esponse to the Defence Kequest for an Extemion of Time, para. 11.
z~ Prosecutor’s Response te th¢ Defaaco Request for an Extension of Timo, par~. 12 ~d 13,

Prosecutar’s K¢spons¢ te the Dcfencc Request for an ]~xtension of Tiret, pares. 14 and 16.25 Prosecutor’s R~sponse te th¢ D~fonce Requ~t fo~ au Extension of’I~ae, pares. 17 and 18,

26Prosecutor s Kestm~e te the DoEence Kequest for an Extension of Time, para_ 19.
2~Pro~ecutor’s Ecsponse te the Defeuce Request for an Extension of Tiret, pazas. 20 and 21.
2sProsecutor’s Response te the Defen¢o Roquest for an Extension of TJ.mo, para, 22.
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NOTING flaat under Rulc 7 ter (B) of thc P, ul¢s, wherc a rime limit is exprëss~in days, this

means or6inary çaloEdar day~ including w¢ckday~, Saturdays, Sundays and public holidays;« ~.*#

CONSIDERI~G that givcn hcr expericncc with thc KUlCS, Couns~l should have b¢¢m aware that

th¢ coatract with the P.egis~, 29 which is an adminis~ativc do~umem, cannot supcrsedc flac

provisions of flac P.ules, in palticular Rulc 7 ter 03) relating to th¢ computation of timc, xaor cm it

supcrs,dc flac Appcals Chambcr’s Decision of 20 Junc 2005;30

1 CONSIDERENG that in accordance with ths P.ules and the Dccision of 20 Junc 2005, thc final

date for filing thc additionaI submissions was 10 Augast 2005 and flaat cvgn if flac timc limit

wcrc computvd as applying to "working days", it would bave becn 17 August 2005, hot

19 Augu~t 2005;31

CONSIDEIt~IG that contrary to thc D,cisîon of 20 Jtme 2005, Counsel failed to flic thc

additional submissions relating to thc n~ facts allcgcd by the Applicam within thc prcseribod

timc-ffamc;

CONSlDERING furthcr that it was only on 18 August 2005, flaat is, ¢vcn after the timc lîmit

more favourably cortstrued to thc Applicant (17 August 2005) had expircd, that Counsel fil¢d flac

Dcfencc Motion îustead responding to flac Prosccutor’s Motion of 15 August 2005, r¢xlucsting

the Appcals Chamber to issue an injunction to thc Prosecution in respect of its obligation under

P,.ulc 68 of flac l%ules and requesting an extension of rime pursuant to P, ulc 116 ofthc P, ulcs;32

CONSIDERI_NG that pursuant to paragraph 12 of the Pracffce Direction on Formal

Requirements for Appeals from Judgement,3~ flac Appcals Chamber may rccognize the Defencc

Motion as validly donc ev¢n though it was filed aft~r thc expiration ofthc rime limit;

NOTING that pursuam to Rulc 68 (A) ofthc Rulcs, thc Prosecution shall, as soon as practicablc,

disclose to thc Dolente any material, which in thc actual knowledgc of thc Prosccuùon ma)"

suggest the innocence or mitigatc thc guilt of the acçused or affect thc crcdibility of Proseeution

cvidcncc;

z~ Corrcspondenc¢ Refi ICTP,/IUD-11-5-2-1925 dated 1 July 2005. Para. 4.
3o Plosecutor’s P.eply fo Defenc¢ Motion, 22 August 2005~ para, 7; P.¢ogistrar’s Submissions, 26 August 2005,

pmas. 3 to 10.
~1D¢f¢~e Motion, paras. 12~ 16 and 17.
32 D¢faucc l~otio~ pa.lmS. 12, 16 and 17, 25 to 43.
») Issucd on 4 July 2005,
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CONSIDERING fixat pursuam to Rule 68 CE) of fixe Rules, the Prosccutor%~q:~oligati°n to

disclose exculpatory matedal continues notwifixstauding flac complcfion of the trisl and any

smbsequent appeal~34

coNSIDERING, however, that flac Prosecufion may be relieved of the obligations ~mder

Rulë 68 of the Rules, if the existence of the relev~.ut exçulpatory ovide~ace is known and the

evidence is accessible te the appcllant, as thc appellant would net be prcjudlccd materially by

any non-disclosure35 and coi~equcntly, fixat since fixe documents refcrred te by the Applicaut in

lais vaxious requests are already in his possession, the Defence will net surfer any prejudice iïthc

Pros¢cufion does net disclosc them te it;

CONSIDEILING fixat by alleging a Breach of Rule 68 of t~c Rules, the Defence must establish

that flac evidence was ha thC possession of the Proseeufion and flaen must present a prima facie

case whieh would make probable flac exculpatory nature of fixe mate rlals sought,36 but flaat in fixe

instant case the Defence haz net established fixat speci_fie evidenee which is of probable

exçulpatory nature, ot_h~ fla~ what was in his possession and whieh fixe Applicant rcferred to in

his requests for review, was in the possession of flac Prosecution but net dlselosed te flac

Defence;37

CONSIDERING that Courmel’s ability te work ha Freaeh is attested te net only by

commtmications between Cotmsel and fixe Applicant fix~oughout flae entire proeeediugs, but also

by ~e offieial records of tàe Tribunal;3s

CONSIDERING that the arguments raîsed bY OEe Defence in its belated reqaest for extension of

rime39 in the Defenee Motion for filing additional submissio~ de net eonstîtute good cause

’pursuaut te Rule 116 of the Rules;

CONSIDERING, however, that Counzel’s failure te flic the addifional submissions withi~ fixe

rime limit, ought net te be imputed te the Applicant, and that under the present eîrcumstances it

is ia fixe interests of justice, fixat addifional rime be granted to flic any addifional submissions;

~« Prosecutor v. Dario Kordi~ & Marlo ~erkez, Case No IT-95-14/2-A, "D~fsion on Appellant’s Noac¢ and
¯ Supplemental Notice on Prosecuffon’s Non-Compliance with its D~sclosure Obltgaffon und¢r Rule 68 of the

Rules", 11 Febta~ary 2004, para. 17.~s Ibid., para. 20.
3~ Juvénal Kajelo’eli v. Prosecutor, Case No. I~~K-98-44A-A, Appeals Jui;Igemont, 23 Ma)" 2005, pa~. 262.
~~ Defeaee Motion, paras. 25 te 33, especially paras. 32 te 33; PTosecumr’s Kesponso te the Defeaee Requcst for an

Extension of Time, par’as. 19 te 21.3z The monthly of~~al Contact Shce~s issucd by th~ Court Management S¢ct£on, disclosing among othcr things the

languages sbilifies ofDefence Coumel based on iuformatàox~ provided by DCDMS.
39 Dolente Mofi.on, paras. 34 fo 43.
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CONSIDERING that leave was granted to flac Def¢nce in the Decision of 20Jaïti~-2005 solely

for filing additional submisnions as to the alleged "new facts" discovered and already referred to

the App¢als Chamber by flac Applicant in his original P~equests for Keview; -"«’" ....

CONSIDERING however that Applieant’spro se filing on 17 August 2005 identi~g a "new

tact" should in the interest of justice be treated as "fimely filed, sinee the Applicant is not at fault

for his Counsel’s failure to assist him propcrly in his ffling or Counsel’s misunderstartdLug of flac

proper deadlines andbecause the Applicant has stated that he was unable to estabUsh flac

existence ofthis new fact when filing lais original I~equests for Review;~

CONSIDERING thcrefore that thv Applicant shouid also be pemaitted a rvasonable rime to

submit additional filings with Counsel’s assistaaee eonceming this alleged "new faet";

RECALLING that the Pros¢cution raay, respond to the Applieant’s adàitional submissions no

later flaan fifteen days after .these bave been filed, and that the Applicaat m~ty reply to any

rvsponse no Iater thau seven days after such response has b~n ffled;*~

FOR THESE REASONS, ̄

PARTL&LLY GRANTS flac Defence Motion and INSTRUCTS THE APPLICANT to file,

through his Counsel, flac additionaI submissions, should he deem it necessary, no later than ten

day~ upon reeeipt of this decision. Should flaat rime Iimît elapse without flac ffling of any

additional submissions, flac Appeals Chamber will proeced as requestcd in flac Pros¢cutor’s

Motion, and render a decision solely on the basis ofthv record bcfore it;

DISMISSES the Motion in all oflacr respects;

DEFERS a deeision on flac Prosecutor’s Motion regarding the rcquest to the Appeals Chamber

to issue a Decision pursuant to Rule 121 ofthe Rulvs based on the record before it;

REMINDS DEFENCE COUNSEL of ber duty to comply with the Rules and other instmmeuts

of flac Tribunal and wi~ flac dceisions ofthis Chamber;

REMItNDS THE PROSECUTION of its eontinuing ob.ligation to disclose exculpatory material

to the Defenee pursuaut to P,.ule 68 (A) ofthe Rules..

4o Appllcmat’s Requast of 17 August 2005, para. 4,
,I Declsion of 20 Iunc 2005, p. 4.
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Done in FroEch and Engtish, thc English text being authoritafiw.

Theodor Meron
Presiding Judge

Donc at The Hague, The Netherlands, on 28 September 2005.

[Seal of the Tribunal]

10
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(ri) RLTILE 68(a), (b) AND (e) ]FOR DISCLOSUIRE OF EXCULPATORV
EVIDENCE OF TEI.E ICTR AND
(iii) RESPONSE TO THE PROSECUTOR’S MOTION OF 15 AUGUST
2005 SEEKi~G A DECISION IN THE ABSENCE OF ANY LEGAL
SUBMISS]ONS FROM THE APPLICANT
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