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,ber of the International Criminal Tribunal for the Prosecution of Persons 

e and Other Serious Violations of International Humanitarian Law 

r of Rwanda and Rwandan Citizens Responsible for Genocide and Other 

A in the Temtory of Neigbbouring States, between 1 January and 31 

; Chamber" and 'Tribunal", respectively) is seized of an appeal filed by 

3 Rule 1 lbis(H) of the Rules of Procedure and Evidence of the Tribunal 

on of Trial Chamber III denying its request to refer the case of Yussuf 

to the Republic of Rwanda ("Rwanda") ("~ppeal").' 

I. BACKGROUND 

ged with genocide, or alternatively, with complicity in genocide, and 

%gainst humanity? On 7 September 2007, the Prosecutor requested the 

mda pursuant to Rule llbis of the ~ u l e s . ~  Munyakazi responded on 16 

g the referral? On 2 October 2007, the President of the Tribunal 

er Rule 11bis to consider whether to grant the Prosecution's request for 

er granted leave to Rwanda, the Kigali Bar Association, the International 

rs Association ("ICDAA") and Human Rights Watch ("HRW') to appear 

I hearing on the Prosecutor's request on 24 April 2008. On 28 May 2008, 

he Prosecutor's request for referral of Munyakazi's case to ~ w a n d a . ~  

pealed against the Rule llbis Decision, filing its Notice of Appeal on 12 

Brief on 27 June 2008. Munyakazi filed his response on 10 July 2008' 

I on 14 July 2008.1•‹ The ICDAA and Rwanda both requested leave to file 

- 
(Rule 11 bis (HI), 12 June 2008 ("Notice of Appeal"); Appeal Brief (Rule 11 bis (H)), 

Request for Refenal of Case to the Repubtic of Rwanda, 28 May 2008 ("Rule 1 Ibis 

mber 2002. 
eferral of the Case of Yussuf Munyakazi to Rwanda pursuant to Rule llbis of the Rules 
ptember 2007. 
mtor's Request f a  the Referral of the Case of Yussuf Munyakazi to Rwanda Pursuant 
Wes of Procedure and Evidence, 2 October 2007. 
r for the Referral of Yussuf Munyakazi to Rwanda, 2 October 2007. 
tepubtic of Rwanda as the State Concerned by the Prosecutor's Request for Referral of 
Iunyakazi to Rwanda, 9 November 2037; Decision on the Application by the Kigali Bar 
r as Amicus Curiae, 6 December 2007; Decision on the Application by the International 
ssociation (ICDAA) for Leave to File a Brief as Amicus Cunhe. 6 December 2007; 
man Rights Watch to Appear as Amicus Curiae, 10 March 2008. 

he Prosecution's Appeal, 10 July 2008 C'Response"). Munyskazi also fded a request for 
esponse. Defence Request for Extension of Time to File Brief in Response to the 
08 ("Motion for Extension of Time"). 
;e Brief in Response to the Prosecutor's Appeal", 14 July 2008 ("Reply"). 
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e Appeals Chamber dismissed the ICDAA's request but granted Rwanda 

xriae brief.I2 Rwanda filed its brief on 28 July 2008,'~ and Munyakazi 

rt 2008.'~ 

11. APPLICABLE LAW 

Rules allows a designated Trial Chamber to refer a case to a competent 

ial if it is satisfied that the accused will receive a fair trial and that the 

mposed. In assessing whether a state is competent within the meaning of 

I accept a case from the Tribunal, a designated Trial Chamber must first 

legal framework which criminalizes the alleged conduct of the accused 

Jenalty struct~re.'~ The penalty structure within the state must provide an 

,r the offences for which the accused is charged,16 and conditions of 

h internationally recognized standards.'' The Trial Chamber must also 

used will receive a fair trial, including whether the accused will be 

- 
linal Defence Attorneys Association (IWA.4) for Permission to Fi an Amicus Curiae 
r's Appeal of the Denid, by Trial Chamber Dl, of Request for R e f d  of the Case of 
Pursuant to Rule llbis of the Rules (Rules 74 and 107 of the Rules of Procedure and 
luest of the Republic of Rwanda for Permission to File an Amicus Curiae Brief 
ppeal of tbe Denial by Trial Chamber m, of the Request for Referral of the Case of 
lusuant to Rule 11 bis of the Rules. 30 June 2008. 
International Criminal Defence Attorneys Association (ICDAA) for Permission to File 
2008; Decision on Request by Rwanda for Permission to File an Amicus Curiae Brief, 

.f of the Government of Rwauda, 28 July 2008 ("Rwanda Amkw Brief'). 
cur Curiae Brief on Behalf of the Government of Rwanda. 4 August 2008 ("Response 
Is Chamber notes that Munyakazi appended several annexes to his response. These 
1' 2008 entitled "Law and Reality: Prognss in Judicial Reform in Rwanda" ("Report"), 
IMOCO from the issue of 12-27 March 2008, and a letter dated 15 July 2008 from the 
Detention Facility in h s h a  ("UNDF') to the President and Judges of the Tribunal. The 
ider this new evidence h a u s e  it is not part of the record of the case and has not been 
of the Rules. See Prosecutor v. Radovan StmkoviC, Case No. IT-96-23n-ARllbis.1. 
al, 1 September 2005 ("S~unkoviC Appeal DBcision"), para. 37; Prosecutor v. Pajko 
Rllbis.1, Decision on Appeal against Decision on Referral under Rule I Ibis, 4 July 
n"), para. 40; Prosecutor v. Gojko Jankovid, Case No. IT-9623/2-ARllbis.2, Decision 
:mber 2005 ("J~kovid Appeal Decision"). para. 73. The Appeals Chamber also notes 
le HRW report as additional evidence under Rule 115 of the Rules in another case. See 
yarukiga, Case No. ICTR-2002-78-R1 Ibis, Decision on Request to Admit Evidence of 
H. 
pragaza. Case NO. I m - 0 5 - 8 6 A R l l  his, Decision on Rule 1 this Appeal, 30 August 
cision"), para. 9; Prosecutor v. Zeljko MejaldC et al., Case No. IT-02-65-ARl lhis.1, 
xal against Decision on Referral under Rule llbis, 7 April 2006 ("MejakiC Appeal 

7viC. Case No. IT-9C-23/.2-?'T, Decision on Referral of Case under Rule 1 lbis, 17 May 
1'7, para. 32; Mejakid Appeal Decision, para. 48; LjubiEid Appeal Decision, para. 48. 
ua. 34; Prosecutor v. Savo TodoviC, Case No. IT-97-2511-ARllbis.2. Decision on Savo 
ion on Referral under Rule 1 lbis, 4 September 2006, para 99, 
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! 3031H 
accorded the rights set tin Article 20 of the Tribunal's Statute ("statute").'" 

5. The Trial ~ h a d b e r  has the discretion to decide whether to refer a case to a national 

jurisdiction and the A Chamber will only intervene if the Trial Chamber's decision was based 

on a discernible Appeals Chamber has previously stated: 

show that the Trial Chamber misdirected ilself either as to the principle to be 
law which is relevant to the exercise of its discretion. gave weighl to irrelevant 
ed to give smcient weight to relevant considerations, or made an error as to 

it has exercised its discretion; or that its decision was so u n m n a b l e  and 
is able to infer that the Trial Chamber must have failed to 

6. First, the Chamber must determine whether to grant Munyakazi's request for leave 

to file his Under Rule 116(A) of the Rules, the Appeals Chamber may grant a 

motion for extension of time if good cause is shown, and it may also "recognize, as validly done 

any act done after the Cxpiry of a time Counsel for Munyakazi submits that although the 

Appeal Brief was filed /on Friday, 27 June 2008, he only received it on Monday, 30 June 2008 due 

to its late transmission Friday. Counsel therefore filed his response 10 days after this date." The 

records indicate that th Brief was indeed served upon Munyakazi on 30 June 2008." The 

Appeals Chamber con iders that in this instance Munyakazi has shown good cause for the late 

filing. It therefore re gnizes the Response as validly filed and will consider the submissions 

therein. r 
7. Second, the  deals Chamber notes that on 11 August 2008, Rwanda submitted additional 

confidential material to its Amicus Brief filed on 28 July 2008." Munyakazi opposed the 

filing of this that as a non-party, Rwanda was not entitled to file it, and that even 

Case No. ICI'R-2005-87-1, Decision on the Prosecutor's Request for the 
to France. 20 November 2007, para. 21; StunkoviC I lbir Decision. 
No. IT-0265-PT, Decision on Prosecutor's Request for Referral of 

Appeal Deciiion. para 6. 
Appeal Decision, para. 6. 

the Motion for Exteasion of Time. 
from Judgement, 4 July 2005, para. 5. See a h  The 

on Muvunyi's Request for Consideration of 
The Prosecutor v. Athonase Seromba, Case 

22 March 2007, p. 3: Mikaeli Muhimunu v. 
Notice of Appeal, 22 February 2006. 

3. 
pjResponse, para 2: Motio fm Extension of Time. para. 3. 
Proof of Service - AN a, indicaClng that the Appeal Brief was served upon Munyakav and his Counsel on 30 June 

2008. 4 
I 3 
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I have to apply for leave to present such evidence pursuant to Rule 115 of 

rther submitted that allowing the filing of additional documents would 

appeal proceedings.26 The Appeals Chamber considers that Rwanda was 

h to file an amicus curiae brief and finds that it has not shown good cause 

aterial without having sought prior leave to do so. The Appeals Chamber 

der this additional material. 

VD OF APPEAL 1: APPLICABLE PUNISHMENT 

kcision, the Trial Chamber held that it was satisfied that the Abolition of 

hes the death penalty, and replaces it in all previous legislative texts with 

' or "life imprisonment with special provisions". Accordingly, the Trial 

e death penalty will not be imposed in Rwanda, and noted that this was 

,(C) of the ~ules." 

er recalled the submissions of the Prosecution and Rwanda that the 

pplicable law for Rule 1 lbis transfer cases, under which law the highest 

rnent. The Trial Chamber further noted Munyakazi's submission that, if 

act be subject to Amcle 4 of the Abolition of Death Penalty ~ a w ? '  

:ould face life imprisonment with special provisions, meaning life 

.30 The Trial Chamber observed that neither the Prosecution nor Rwanda 

~nformafion to rebut the Defence submission on this point,31 and found, to 

azi would be subject to life imprisonment in isolation, if convicted in 

:onclusion, the Trial Chamber examined which law, and thus which 

to Munyakazi if he were convicted in Rwanda. The Trial Chamber 

the Transfer Law provides that that law will prevail over any other laws 

itency. The Trial Chamber found that, in any event, there was no 

- 
laterial in the 1 lbis Appeal of Yussuf Munyakazi, 11 August 2008. 
Additional Material Fied in tbe Rule 1 Ibis Appeal, paras. 2-5. 

~f 16 March 2007 Concerning Transfer of Cases to the Republic of Rwanda from the 
for Rwanda and Prom Other States ('Transfer Law"). 
5 July 2007 Relating to the Abolition of the Death Penalty ("Abolition of the Death 

8, 29, 32. 
5. The Appeals Chamber notes that the Trial Chamber was not always consistent in its 
3 that a transferred accused "could" be subject to life imprisonment, while paragraphs 29 
d accused "would" be subject to life imprisonment. 

4 
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301m 
inconsistency between Transfer Law and the Abolition of Death Penalty Law. In this regard, the 

Trial Chamber noted 3 of the Abolition of Death Penalty Law replaces the death penalty 

with either 'rife impriabent' .  or "life imprisonment with special provisions11?3 whilst A N C ~ ~  5 

provides that "life im&sonment with special provisions" attaches to certain crimes, including 

genwide. crimes agains/ humanity, tortm and murder.% Accordingly. the Trial Chamber reasoned, 

the Abolition of Law does not prescribe a sentence which is inconsistent with the 

Transfer Law; of Death Penalty Law specifies the circumstances in which the 

special provisions applies?' Fiially, the Trial Chamber noted 

Abolition of Death Penalty Law provides that all provisions 

inconsistent with that 1dw are repealed, thereby repealing the earlier Transfer Law with regard to 

11. The Trial ~haml/er then considered that, in light of its finding that Munyakazi, if convicted, 

would be sentenced to life imprisonment in isolation, it was necessary to examine whether this 

sentence would be cons stent with internationally recognised standards.37 The Trial Chamber noted 1 
that the established j+sprudence and the observations of human rights bodies indicated that 

imprisonment in isolatidn is an exceptional measure which, if applied, must be both necessary and 

proportionate, and incotPorate certain minimum safeguards.38 The Trial Chamber observed that it 

was not aware of any s h safeguards in Rwandan and concluded that, in the absence of such 

safeguards, the was inadequate, and referral must be denied.40 

12. The Prosecution/ submits that the Trial Chamber erred in law by holding that Rwanda's 

penalty structure, and, particular, the possibility of life imprisonment in solitary confinement, 

does got accord with int/ernationally recognized standards and with the requirements of international 

law.41 The Prosecution Qgues specifically that the Trial Chamber erred in relying on the Abolition 

of Death Penalty Law, (vhereas the law applicable to Munyakazi is the Transfer ~aw!' It contends 

that the two laws set separate and independent legal regimes, and that the Transfer Law, as the 

lex specialis, is the law applicable to such cases." It further submits that the Trial Chamber 

emd by holding that thb Abolition of Death Penalty Law repeals the Transfer Law, arguing that the 

Reply, paras. 5-8. 

5 
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y Law expressly identifies the laws it affects, but makes no mention of the 

1 any event, a subsequent general statute cannot be construed as repealing 

ids that the Trial Chamber did not err in concluding that the Abolition of 

lpplied to transfer cases, and thus that the penalty of life imprisonment in 

:able to such cases?5 He submits that the relevance of the Abolition of 

1 relation to sentencing, as the Transfer Law does not prescribe any 

lat for the offences for which Munyakazi is charged, the sentence is 

sn of Death Penalty ~ a w . ~ ~  He submits that, at the least, the relationship 

unclear and thus that it would not be contrary to the laws of Rwanda to 

sonment with special provisions, and that the Trial Chamber had no basis 

:e. 47 

if, Rwanda submits that because Article 25 of the Transfer Law provides 

Transfer Law shall prevail over any other law for transfer cases, and the 

I of Death Penalty Law cites the legislation affected by the law, but does 

Law, the sentence of life imprisonment with no special provisions is the 

hment for transfer cases.48 Rwanda also submits that it has prepared a 

: the scope of the law, and giving the assurance that no person transferred 

n sentenced to solitary confinement in Rwanda. Rwanda submits that this 

pon by Munyakazi and will be taken into account by Rwandan courts.49 

ion to the fact that the Rwandan Supreme Court is currently seized of a 

the provision in the Abolition of Death Penalty Law regarding solitary 

wanda submits that in the event that the Appeals Chamber would consider 

er, Rwanda would, pursuant to Article 96 of its Constitution, seek an 

3m Parliament of the Transfer Law and whether solitary confinement was 

;, which interpretation would be binding on Rwandan co~uts .~ '  

- 
~peal Brief, paras. 4-16. 

10. 
11. The statement is appended to the Rwanda Amicus Brief as Annex 2. 
L 12, referring to Tuborimo Aloys v. The Government, Case. No. RS/INCONST/Ptn. 
h e  decision in this case was in fact rendered on 29 August 2008.lle Rwandan Supreme 
wnstitutionality of M c l e  4 of the Abolition of Death Penalty law, which provides for 
:merit. until such time as legislation which governs the execution of this provision is 

6 
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15. Munyakazi resp nds that the statement provided by Rwanda is not itself law and does not 

change the law as enac d by the legislature. He further contends that the statement is evidence that 

Rwanda could have pre ented during the referral proceedings but did not, and should therefore not 

be considered.52 He su mits that the fact that Rwanda felt it necessary to issue this statement is 

proof that the law is biguous, and, as such, that it is possible for a Rwandan court to impose a 

sentence of life impriso ent with special provisions to a transfer case.53 

16. The Appeals considers that it is unclear how these two laws may be interpreted by 

Rwandan courts. It to construe the Transfer Law, which states in Article 25 that 

its provisions shall of inconsistencies with any other relevant legislation, as the 

lex specialis for as prevailing over the more general Abolition of Death 

PenaIty Law. of Death Penalty Law sets out the laws that it affects, and 

interpretation would be that it does not repeal any 

would mean that the maximum punishment that 

case would be life imprisonment. 

17. On the other h the Abolition of Death Penalty Law was adopted after the Transfer Law, 

and could be viewed lex posterior. The Abolition of Death Penalty Law could therefore be 

construed as the Transfer Law and thus as allowing the possibility of imposing life 

in transfer cases. In addition, although the Abolition of Death Penalty 

the Transfer Law, it provides in Article 9 that "all legal provisions 

hereby repealed", which could be interpreted as including those 

are inconsistent with it. Finally, it would be possible to argue 

and the Abolition of Death Penalty Law could be 

regime established in the Transfer Law. 

18. Thus far, no oritative interpretation of the relationship between these two laws exists. 

Rwanda appends a to its Amicus Brief to the effect that the Abolition of Death Penalty 

Law does not and to govern the Transfer Law in any respect, and providing the 

assurance that from the Tribunal would be sentenced to serve life 

imprisonment While Rwandan courts may take note of this statement, it 

to adopt an alternative interpretation of these laws. 

measure, seek an authentic interpretation of the 

an interpretation has not yet been obtained, the 

in assessing whether the Trial Chamber erred 

- - 

52 Response to Amicur Brie . para. 3.3. i 
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53 Response to Amicus Brief " Rule llbis Decision. para 
" Rule I lbis Decision, para 
56 Rule 1 lbis Decision, pa 
Prosecutor v. Jean-Bosco B 
and its condemnation of J 
Habyarimana's plane, and J 
" Rule I 1  bis Decision, para 

le interpretation of these laws as they currently stand. 

amber considers that it is not up to the Trial Chamber to determine how 

rpreted or which law could be applied by Rwandan courts in transfer cases. 

above, the Appeals Chamber is of the view that it would be possible for 

erpret the relevant laws either to hold that life imprisonment with special 

: to transfer cases, or to hold that life imprisonment without special 

Im punishment. 

mine ambiguity about which punishment provision would apply to transfer 

Ire, the possibility exists that Rwandan courts might hold that a penalty of 

ation would apply to such cases, pursuant to the Abolition of Death Penalty 

xr finds no error in the Trial Chamber's conclusion that the current penalty 

~t adequate for the purposes of transfer under Rule 1 lbis of the Rules. 

we, the Appeals Chamber dismisses this ground of appeal. 

JND OF APPEAL 2: JUDICIAL INDEPENDENCE 

ter held that it was concerned that the trial of Munyakazi for genocide and 

of international law in Rwanda by a single judge in the first instance may 

td before an independent t~ibunal.'~ The Trial Chamber also concluded that 

ifeguards guaranteeing judicial independence in Rwandan law, in practice, 

;ainst outside pressure were lacking.55 It found that past actions of the 

~cluding its interrupted cooperation with the Tribunal following a dismissal 

:ase of an appellant, and its negative reaction to foreign judges for indicting 

[wandan Patriotic Front ("RPF') demonstrated that there was a tendency by 

Ire the judiciary, and that there was a real risk that a single judge would not 

s ~ u r e . ~ ~  The Trial Chamber held that this situation was exacerbated by the 

factual findings cannot be reviewed by the Supreme Court unless there has 

; t i~e. '~  

para. 3.3. 
39. 
45. 
ts. 40-48, refening to the reaction of the Rwandan government lo the decision in The 
ryagwiza, Case No. ICTR-97-19, Decision, 3 November 1999 ("Barayagwiza Decision"), 
!dge Bmguiere of France for issuing a report investigating the shooting of President 
jge Arieu of Spain for issuing an indictmen1 against forty high-ranking RPF oflicers. 
48. 

Casc No. 1CTR-97-36-R1 , bis 
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23. The Prosecutio submits that the Trial Chamber erred in law and fact by concluding that 

Rwanda does not resp t the independence of the judiciary and that the composition of the High 

Court of Rwanda does ot accord with the right to be tried by an independent tribunal and the right 

to a fair trial.58 It argu s that the Trial Chamber erred by concluding that the composition of the 

High Court by a single 'udge is incompatible with fair trial guarantees of Munyakazi for violations 

of international humadtarian It also contends that the Trial Chamber's conclusion that a 

single judge sitting in would be particularly susceptible to external pressure is misdirected 

in law, and that alleg on Rwanda's judiciary was unsupported by the evidence." The 

Prosecution also Trial Chamber's conclusion that Rwanda's legal framework lacks 

sufficient misdirected, and that its conclusions in relation to the review 

are err~neous.~' 

24. Munyakazi s that the Trial Chamber was correct to distinguish between capital cases 

hold that trial by a single judge in a case of genocide may violate his 

ndependent tribunal.62 He also contends that the question of whether a 

trial before a sin uld violate his right to a fair trial must be assessed given the particular 

Munyakazi also submits that the Trial Chamber did consider the 

statutory provisions teeing the independence of the judiciary, but found that it could not rely 

examples of interference in the judiciary by the ~ove rn rnen t .~~  He 

not unreasonable for the Trial Chamber to find that there might be a 

if his case were transferred to ~ w a n d a . ~ ~  

25. In its Rwanda submits that there are various procedural safeguards in place to 

of its judiciary, and that Rwanda will ensure that its most experienced 

transfer case.66 It also draws attention to the findings of the Trial 

Hafegekimana cases that necessary guarantees are in place for an 

composition of the High Court cannot be a bar to transferring 

Rwanda to date has not called into question the competence of 

no basis to refuse transfers.67 Munyakazi responds by citing 

58 Notice of Appeal, para. 
59 Notice of Appeal. para. 
M 

61 
Notioe &Appeal, 
Notice of Appeal, 

€6 
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1975 and the ACHPR on 1: 

Rule llbis Decision. par; 
71 Opinion No. 6 (2004) oj 
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Dispute Settlement, CCJE I 
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le influence on or interference with the judiciary in Rwanda and submits 

atly enhanced in trials for crimes such as genocide.68 

11s Chamber shares the Trial Chamber's concern about the fact that 

, such as genocide cases, will be tried by a single judge, it is nonetheless 

nposition of the High Court by a single judge is as such incompatible with 

tir trial. The Appeals Chamber recalls that international legal instnunents, 

mnventions, do not require that a trial or appeal be heard by a specific 

ir and independent.69 The Appeals Chamber also notes that the Opinion of 

of European Judges, which the Trial Chamber cites in support of its 

tory only.71 There is also no evidence on the record in this case that single 

which commenced with judicial reforms in 2004, have been more 

,erference or pmsure, particularly from the Rwandan Government, than 

~anels of judges. 

amber also finds that the Trial Chamber erred in considering that 

~r trial would be further compromised as a result of the limited review 

wrt. Article 16 of the Transfer Law provides that appeals may be heard on 

law invalidating the decision or an error of fact which has occasioned a 

lis is not an unusual standard of review in appellate proceedings; it is in 

rd before this ~r ibunal?~  There was also no information before the Trial 

v it to conclude that the Supreme Court could not re-examine witnesses or 

ract. 

- 
d lldephonse Hategekimana to the Republic of Rwanda. 6 June 2008 ("Hategekimana 

piuas. 4.1-4.3. The Appeals Chamber notes, however, that lhcsc examples are derived 
:h the Appeals Chamber has found to be inadmissible in these proceedings. See supra fn. 

ivil and Political Rights (adopted 19 December, 1966, entered into force 23 March 1976) 
rticles 19, 20; African Charter on Human and Peoples' Rights (adopted 27 June 1981, 
1986) (1982) 21 ILM 58 ("ACHPR"), Article 7. Rwanda ratified the ICCPR on 16 April 
ly 1983. 
I .  

: Consultative Council of Eumpean Judges (CCJE) to the Attention of the Committee of 
a Reasonable Time and Judge's Role in Trials Taking into Account Alternative Means of 
14) OP No. 6,22-24 November 2004, para. 61, referring to Recommendation No. R (87) 
en of Member State.s Concerning the Simplification of Criminal Justice (Adopted by the 
September 1987 at the 41bh Meeting of the Ministers' Deputies), para. m.d.2. 
See also Sylvesne Gacumbitsi v. The Prosecuwr, Case No. ICTR-2001-6&A, Judgement, 
71e Prosecutor v, Elizaphan Ntnkinrtimm and GCmrd Ntakinuirnana, Cases No. ICI'R- 
Judgement, 13 December 2004, para. 1 1  (citations omitted) and para. 8, quoting 
Case No. IT-98-33-A, Judgement, pan. 40 (citations omitted); Juv@ml Kajelueli v. The 
)8-44A-A, Judgement, 23 May 2005, para. 5. See further Mikaeli Muhimano v. The 
L13-A, Judgement, 21 May 2007, paras. 7.8; Prosecutor v. Milomir St&, Case No. lT- 
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als Chamber tinds that the Trial Chamber erred in considering that there 

vernment interference with the judiciary in Rwanda. The Trial Chamber 

:lusion on Rwanda's reaction to Jean-Bmco Barayagwiza's successful 

olation of his rights, and the reactions of the Rwandan government to 

1 in Spain and ~ r a n c e ? ~  However, the Appeals Chamber recalls that the 

is issued nine years ago. It notes that the Tribunal has since acquitted five 

t has not suspended its cooperation with the Tribunal as a result of these 

'hamber also observes that the Trial Chamber did not take into account the 

the Rwandan government with the ~ribunal." The Appeals Chamber also 

1 of the Rwandan government to foreign indictments does not necessarily 

3uld react to rulings by its own courts, and thus does not constitute a 

lat there is a significant risk of interference by the government in transfer 

High Court and Supreme Court. 

 formation referred to by the Trial Chamber in support of its findings 

ce of the Rwandan judiciary was the 2007 United States State Department 

L4 in its amicus curiae brief?' However, this report states only in very 

e constraints on judicial independence, and "that government officials had 

influence individual cases, primarily in gacaca  case^"?^ The Trial 

other information supporting its findings relating to the independence of 

,, did not refer to any information demonstrating actual interference by the 

my cases before the Rwandan courts. Moreover, other evidence submitted 

ring the referral proceedings concerning interference with the judiciary 

:a cases, rather than the High Court or Supreme Court, which will 

;es, and failed to mention any specific incidents of judicial interferen~e.~' 

- 
h 2006, para. 8; Prosecutor v. Mitar VasiljeviC Case No. IT-98-32A, Judgement. 25 

-1-46. 
~nal indicated to the United Nations Security CounciI on 17 June 2008 that "Rwanda 
~ely  with the Tribunal". UN Doc. SPV.5697, p. 15 and UN Doc. SPV.5796, p. 1 1 .  
to the United Nations Security Council on 17 June 2008 that "Rwanda has continued to 
facilitating a s(eady flow of witnesses from Kigali to Arusha". UN Doc. SPV.5697, p. 

8, fn. 89, referring to Brief of Amicus Curiae, Internalional Criminal Defence Attorneys 
ling the Request for Referral of the Accused Yussuf Munyakazi to Rwanda pursuanc to 
'rocedure and Evidence ("ICDAA Amicus Brief'), para. 8, citing Country US State 
.an Practices - 2006, submitted to the United States Congress by Secretary of Stale 
the Buresu of Democracy, Human Rights and Labor, March 6, 2007 ("U.S. State 

3,  citing U.S. State Department Report 2007. 
>mined by HRW refers to interviews with 25 high-ranking Rwandan judicial officials 
independent, but provides no information about the basis for this view, or any cases of 

1 1  
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The Appeals Chamber therefore finds that, based on the record before it, no reasonable Trial 

Chamber would have ncluded that there was sufficient risk of government interference with the 

Rwandan judiciary to arrant denying the Prosecution's request to transfer Munyakazi to Rwanda. 

30. Finally, the Chamber finds that the Trial Chamber erred in failing to take into 

account the availabi onitoring and revocation procedures under Rule 1 Ibis(D)(iv) and (F) of 

Chamber notes that the Prosecution has approached the African 

commission on People's Rights ("African Commission"), which has undertaken to 

transfer cases, and monitors could inform the Prosecutor and the 

arding the independence, impartiality or competence of the Rwandan 

ber notes that the African Commission is an independent organ 

arter on Human and Peoples' Rights and it has no reason to doubt 

s the necessary qualifications to monitor trials. The Appeals 

er erred in failing to consider this in its assessment. 

31. For the reasons, the Appeals Chamber grants this ground of appeal, and will 

consider the in the Conclusion. 

VI. GROUND F APPEAL 3: AVAILABILITY AND PROTECTION OF " WITNESSES 

32. The Trial r expressed its concern that under current conditions in Rwanda, despite 

law of the right of Munyakazi to obtain the attendance of, and to 

examine witnes case under the same conditions as witnesses against him, including 

and protection of witnesses, it was likely that these rights would be 

therefore concluded that it was not convinced that Munyakazi's fair 

ance of witnesses can be guaranteed in Rwanda at present.80 With 

the Trial Chamber found that Munyakazi would have difficulty in 

ue to their fear of harassment, arrest and detention, or that an 

nst themS8' The Trial Chamber also expressed serious concerns 

actual attempts to in judiciary. See Brief of Human Rights Watch as Amicus Curiae in Opposition to 
2W8 ("HRW Amicus Brier), para. 51. 
21-24; Appeal Brief, paras. 40-42; Reply, paras. 13, 14, discussed infrq para 46. See 
ere the Appeals Chamber held at paragraph 52 that it was satisfied that the monitoring 
mechanism under Rule llbir(F) "was a reasonable variable for the Referral Bench to 
equation". See aLro JankoviCAppeal Decision, paras. 56.57. 
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e Rwandan witness protection program.82 It therefore found that it would 

witnesses residing within Rwanda would feel secure enough to testify in 

I'rial Chamber noted that most Defence witnesses reside outside Rwanda 

I that they would fear intimidation, threats and arrest.84 The Trial Chamber 

here was no evidence of steps taken by Rwanda to secure the attendance or 

Nrn abroad, or the cooperation of other states for the purposes of video-link 

)amber found that, in any event, the availability of video-link facilities was 

ctory solution to obtaining the testimony of witnesses residing outside 

,ubmits that the Trial Chamber erred in both law and fact by holding that 

in Rwanda, Munyakazi's fair trial right to obtain the attendance of, and to 

rses under the same conditions as witnesses called by the Prosecution, 

The Prosecution contends that the Trial Chamber's conclusion that 

ience difficulties in securing witnesses due to their fear of harassment, 

generalized and not substantiated by evidence?' The Prosecution also 

unber's conclusions that most of Munyakazi's witnesses would come from 

they are unwilling on reasonable grounds to come to Rwanda to testify 

t also submits that the Trial Chamber failed to give sufficient weight to 

k, and argues that it was irrelevant for the Trial Chamber to take account 

)f steps taken by Rwanda to secure the attendance and/or evidence of 

The Prosecution further submits that the Trial Chamber erred with respect 

to the inadequacies of Rwanda's witness protection program.g' 

nds that the Trial Chamber was entitled to rely on the information 

:d amicus curiae briefs, without requiring the amicus curiae to bring the 

jupport of these reports to court for cross-examinati~n.~ He submits that it 

the Trial Chamber to conclude, based on the evidence submitted by the 

Iunyakazi, that there are threats to the safety and security of Defence 

4. 
20; Appeal Brief, p m .  30-39; Reply, paras. 10-12. 
ippel  Brief, para. 32 . 
ippeal Brief, para. 33; Reply, para. 12. 

ippeal Brief, para. 37; Reply, para. 10. 
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witnesses that would vent him from receiving a fair trial in ~wanda . '~  

35. In its rief, Rwanda submits that the Trial Chamber failed to consider the 

undertaken to ensure the hearing of witnesses and the presentation of 

to ensure witness protection and safety." It submits that the Trial 

extensive reliance placed by the Tribunal on Rwanda and its national 

and protecting witnesses for trials before the ~ribunal.~ '  It also 

the Transfer Law which contains unprecedented provisions for 

from abroad, and submits that Rwanda has taken positive steps 

mutual assistance Rwanda further points 

and witness protection measures for witnesses testifying 

in ~wanda." 

ds that while Rwanda may have assisted in facilitating the appearance of 

re the Tribunal, it has not done so with respect to defence witnesses.98 

tion about defence witnesses who have been harassed upon their return to 

anda after testifying before the ~ r i b u n a l . ~  Munyakazi also submits 

abroad as refugees and constitute the majority of the witnesses 

ce, will not be able to testify in Rwanda without losing their refugee 

d to testify.'00 He indicates that investigators can verify that the 

terviewed both within and outside Rwanda are fearful of testifying 

A. Witnesses within Rwanda 

37. The Appeals considers that there was sufficient information before the Trial 

Chamber of testifying in Rwanda, and that witnesses who have given 

threats, torture, arrests and detentions, and, in some 

noted with particular concern the submission from 

I" Response to Amicus Bri f, para. 5.5. 
'" HRW Amicus Brief, par s .  89-102; ICDAA Amicw Brief, p a s .  83, 85. The Appeals Chamber also notes the case of 
Alms Simh V. me Prose 1 utor, where the Trial Chamber found thal the Rwandan authorities had interfered with 
~e i ence  Witness HBK, in his refusal to testify. See Aloys Simba v. The Prosecutor. Case No. ICI'R-01-76-4 
Judgement, para. 47, The Prosecuror v. Aloys Simbu, Case No. ICTR-01-76-T. Judgement, paras. 49-50, 
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HRW that at least survivors were murdered in 2007, including persons who had, or 

intended, to There was also information before the Trial Chamber of 

in defence of people they knew to be innocent.'04 The 

witnesses feared that, if they testified, they would be 

or accused of adhering to "genocidal ideology".'05 

available to the Trial Chamber demonstrates 

witnesses in Rwanda may be unwilling to 

may face serious consequences, including 

finds that the Trial Chamber did not 

feel secure enough to testify in a 

transferred case. 

38. The Trial Ch further held that there were concerns with respect to the witness 

protection program The Appeals Chamber notes that no judicial system can 

guarantee absolute However, it is not persuaded that the Trial Chamber erred 

in finding that senice currently lacks resources, and is understaffed. 

The Appeals that the fact that the witness protection service is 

General and that threats of harassment are 

service inadequate. However, it finds that, 

not err in finding that witnesses would be 

39. The Appeals Ch ber therefore dismisses this sub-ground of appeal P 
1 B. Witnesses outside Rwanda 

40. The Appeals finds that the Trial Chamber did not err in accepting Munyakazi's 

assertion that most reside outside Rwanda, as this is usual for cases before the 

Tribunal, and is from HRW."~ The Appeals Chamber also finds that there 

was sufficient Chamber that, despite the protections available under 

'03 HRW Amicus Brief, 

referring to HRW Amicus Brief, para% 33040 

Irn JankoviC Appeal ~ e c k i o  para 49 
L"~CDAAAmicus Brief. o k. 87: . HRW . Amicus Brief. oara. 87 
'" See HRW Amicus See also footno;; 16 of the Response, citing h e  example of The Prosecutor v. 
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lesses residing outside Rwanda would be afraid to testify in ~wanda."' It 

ial Chamber did not err in concluding, based on information before it, that 

available in Rwandan law, many witnesses residing abroad would fear 

wanda's ability to compel witnesses to testify, the Appeals Chamber notes 

mutual assistance agreements with states in the region and elsewhere in 

nts have been arranged with other states as part of Rwanda's cooperation 

the conduct of its domestic trials."' Further, the Appeals Chamber notes 

:urity Council Resolution 1503, calling on all states to assist national 

have been transferred, provides a clear basis for requesting and obtaining 

-e fmds that the Trial Chamber erred in holding that Rwanda had not taken 

tendance or evidence of witnesses from abroad, or the cooperation of other 

mber considers that Rwanda has established that video-link facilities are 

>link testimony would likely be authorized in cases where witnesses 

genuinely fear to testify in person. However, it is of the opinion that the 

r in finding that the availability of videc-link facilities is not a completely 

the testimony of witnesses residing outside Rwanda, given that it is 

witness testimony, and that it would be a violation of the principle of the 

~jority of Defence witnesses would testify by video-link while the majority 

ra. 104, indicating that in interviews with two dozen Rwandans living abroad, no one was 
a testify for the defence. See also the statement by the Rwandan Minister of Justice 
messes granted under Article 14 of the Transfer Law, cited in the HRW Amicw Brief at 
id Chamhex in para. 61 of the Rule 1 lbis Decision. The Appeals Chamber finds that this 
) HRW, was widely circulated in the diaspora, may contribute to the unwillingness of 
Lwanda to return to Rwanda to testify. However, the Appeals Chamber finds that the Trial 
p. out of context, as it cited it to demonstrate that the Government would condone the 
sslilied for the Tribunal after their return to Rwanda. The Minister was in fact speaking 
zd under Article 14 of the Transfer Law to witnesses testifying in transfer cases. 
discusses these arrests in the same paragraph as it discusses genocidal ideology. thus 

.es who were arrested upon returning to Rwan& after their testimony were arrested for 
!. There is no indication that this was the case. and the Minister's statement did not relate 

23.  Rwanda is a party to the agreement of Mutual Legal Assislaace in Criminal Matters 
fs Organisation with many sIaW in the region and elsewhere including Kenya, Uganda, 
Eritrea, Seychelles and Sudan, and has a Mutual Legal Assistance Protocol with states 
hing the Economic Community of the Great Lakes Countries (CEPGL). Rwanda has also 
norandurn of Understanding with the United Kingdom, and it is cooperating with many 
: of New Zealand, Finland, Denmark and Germany. 
on 1503 states at paragraph 1 that the Security Council "[c]alLr on the international 
utisdictions, as part of the completion strategy, in improving their capaciIy to prosecute 
Y and the ICTR [...]". S/RES11503 (2003). See Stankovid Appeal Decision, paragraph 26. 
rppmved of the Trial Chamber's consideration of Security Council Resolution 1503 and 
re resolution as implicitly including cooperation with respect to witnesses. 
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of Prosecution witnesses would testify in person."3 

43. Considering the totality of the circumstances, although the Appeals Chamber finds that the 

Trial Chamber erred i holding that Rwanda had not taken any steps to secure the attendance or 

evidence of witnesses om abroad, or the cooperation of other states, it dismisses this sub-ground 

of appeal. I 
I C. Condusion 

44. For the ady provided under Ground 2 of this deci~ion,"~ the Appeals Chamber 

considers that erred in not taking into account the monitoring and revocation 

provisions of of the Rules, and the prospect of monitoring by the AErican 

the availability and protection of witne~ses."~ However, the 

did not invalidate the Trial Chamber's findings on the 

45. In light of the Appeals Chamber finds that the Trial Chamber did not err in 

concluding that right to obtain the attendance of, and to examine, Defence witnesses 

under the same called by the Prosecution, cannot be guaranteed at this time 

in Rwanda. The dismisses this ground of appeal. 

VII. OF APPEAL 4: FAILURE TO TAKE INTO ACCOUNT 

RELEVANT CONSIDERATIONS 

46. The submits that the Trial Chamber erred in law and fact by not taking into 

weight to relevant considerations submitted before it, including 

the facilitation of the defence, immunity and safe passage for 

the monitoring of proceedings in Rwanda by the African 

of the order of referral under Rule 1 lbis(F) of the Rules 

its ob~i~ations."~ Munyakazi responds that the Trial 

under the Rwandan legal system, but still concluded 

Decision, where the Appeals Chamber held at paragraph 52 thal il was 
mechanism under Rule 11(F) bis "was a reasonable variable 

See also JankoviC Appeal Decision, paras. 56.57. 
held at paragraph 52 that it was satisfied thal the 

bis "was a reasonable variable for the Referral 
paras. 56,57. 

17 
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nditions in Rwanda, they were inadequate to guarantee a fair trial.'17 He 

hamber's omission to refer to the monitoring proceedings and the remedy 

r in Rule llbis(F) of the Rules were hannles~."~ 

rnber fmds that the Trial Chamber did take into account the safeguards in 

:ilitation of the defence, including immunity and safe passage for defence 

he Trial Chamber explicitly considered Articles 13 and 14 of the Transfer 

ssistance and protection of witnesses, including defence ~itnesses."~ The 

d the provisions in Rwandan law relating to measures put into place to 

ion and safety, but nevertheless came to the conclusion that, under the 

anda, these laws were inadequate to guarantee witness protection.'20 The 

explicitly consider the provisions of the Transfer Law relating to the 

;e of defence counsel, but as it made no finding that Munyakazi might not 

impediments to the Defence ability to travel and conduct investigations, 

oes not consider that it was required to do so. The Appeals Chamber 

rial Chamber did consider and give adequate weight to the safeguards in 

:ilitation of the defence, and therefore did not commit any error in this 

nber therefore dismisses this sub-ground of appeal. 

unber has addressed the failure of the Trial Chamber to consider the 

s in Rwanda by the African Commission, and the redress of revocation of 

er Rule I lbis(F) of the Rules in the event of Rwanda's non-compliance 

consideration of Grounds 2 and 3.12' 

vm. CONCLUSION 

nber has granted Ground 2 of the Appeal, finding that the Trial Chamber 

wanda does not respect the independence of the judiciary and that the 

s in Rwanda does not accord with the right to be tried by an independent 

a fair trial. However, it has dismissed the remaining grounds of appeal, 

~tal matters concerning whether Munyakazi's right to obtain the attendance 

fence witnesses under the same conditions as witnesses called by the 

53, 54.59 and fn. 120. 
59. 
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Prosecution, can be at this time in Rwanda and whether the penalty structure in Rwanda 

is adequate for the of transfer under Rule llbis of the Rules. Consequently, despite 

granting Ground 2 the Appeals Chamber fmds that the Trial Chamber did not err in 

denying the to refer Munyakazi's case to Rwanda. 

IX. DISPOSITION 

51. For the foregoin reasons, the Appeals Chamber, I 
GRANTS Ground 2 of b e  Appeal; 

DISMISSES the remaidder of the Appeal, and 

UPHOLDS the Trial c$amberls decision to deny the referral of the case to Rwanda. 

Judge Fausto Pocar 
Presiding 

Dated this 8th day of 
at The Hague, The 

[ Seal of the Tribunal ] 

'" See supra paras. 3444 .  1- 
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