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1. The Appeals Chamber of the htemationa) Crindnal Tribunal for the hsscutioa of Persons 

Responsible for Genocide and Other ~n ious i  Violations of International Humanitarian Law 

Cornmined in the Territory of Rwanda and ~ w d d a n  Citizens Responsible for Genocide and Other 

such Violations Cmnmittcd in the Territory cfi Neighbouring States Between 1 lanuaq and 31 
I 

December 1994 ("Appeals Chamber" and 'Triliunal", respectively), is seized of tbe "Ntabakuze 

lntdocuiory Appeal on Questions or Law ~ a i s 4 d  by the 29 June 2006 Trial Chamber I 'Decision 

on Ntabakuze Motion for Exclusion of ~ v i d e n h ' ' ,  filed by Aloys NtabaLuzs on 20 July 2006 

(L~~ter~ocutory  ~ppeal" and " ~ p p e U a n t ~ ' ~  respect&ely). 

2. On 28 March 2006, the Appellant filh r ''Motion for the Exclusion of Evidence of 

All~gations falling outside the Scope of the Indicrment" ("~otion"),' requesting that Trial Chamber 

1 exclude from its consideration seventeen categ~rias of evidence as irrelevant to the Indictment. On 

29 June 2006, the Trial Chamber granted thaj Motion in past, partidly excluding k e e  of the 

challenged categories of evidence, but denying the q u e s t  for exclusion in respect of the remaining 

fourteen categories.2 

3. On 6 July 2006, the Appellant requested leave to file an interlocutory appeal fmm ~e 
I 

Impugned ~ e c i s i o n . ~  On 14 July 2006, the:Trial Chamber granted in part the Motion for 

~ertification.~ I 
I 

4. The Appellant filed his Interlocutory ~ b p e a l  on 20 July 2006. The Qosecution responded 

on 31 July 2006.1 and the Appellant replied on 4 August 2006.~ 

1 - - 
' An addendum to the Motioa was filed on 7 Apnl 2006;1 
-n *-or E~clusion of Evid;"ncei', 29 hne 2006 ("Imp@ DeciPjonS'), Disposition. The 

Trial Chamber also observed that the Prosecurion conceded the partial exclusion of a fourth category. Id,, para. 25. ' "Ntabdcuc Motion for Certification of the 'Decision on Nt~bakuze Motion for Exclusion of Evidence' of 29 June 
f 006, pursuant to Rule 73(B)", 6 July ZOO6 (Ihlotim for )Certification7'). 

"Decision on Req~~est for C~rtiKcuioion of Decision on Exclusion of Gvidence", 14 Jdy 2006 ("Certifica~ion 
Decision''), p. 5. I ' Pro~ecutor'~ R B S P ~ ~ S C  LO 'Wtabakuze Intcrlocdtory Appeal on Quesrions of Law Raised by the 29 lunc 2006 Trid 
Chambcr 1 'Decision on Ntabakuze Motion for Exdusion of Evidencc"', 31 M y  2006 ("Response"). 

Ntabakuze Reply to "Prosecutor's Response to 'Ntabakuzc hmrlocurory Appoal on Questions of Law Raised by the 
29 June 2006 Trial Chamber I 'Decision on Ntabakuze Milotian for Exclusion of Evidence"", 7 August 2006 ("Reply"). 
The Reply was received by h e  Tribunal in time on 4 Auyst 2006 but due to a fire in h e  Tribunal premises, the Reply 
could nd be filed before 7 August 2006. In the circumstances, the Appeals Chnmber will consider the Reply as validly 
filed. 
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SCOPE OF THE APPEAL 

5. The Interlocutory Appeal i s  limited by the Certification Decision to questions relating to 

'%he propositions of law articulated in paragraphs 7 and 10" of the Impugned ~ecision? These 

paragraphs read as follows: 

7. Objections play nn important role. in cnsming that the trih is conducted on the basis of 
evidence which is relevant to the charges against the accused. The failure to voice a 
contemporaneous objection does not waive the Accused's rights, but results in a shifting of the 
burden of prooE 

In the case of objcctiom b e d  on lack of natico, the Dcfcncc muse challenge the 
admissibility of cviUmce of matorial facts not plcadcd in the indictment by 
interposing H specific objection at thc time h e  cvidon~e is intraduced The Dcfcncc 
may also file n timely motion LO attikc chc evidence or to seek an adjournment to 
conduct further investigations in ordh to respond to the unplcaded ahgation. 

[A]n accusod person who fails to object a~ crial has the burden of proving on appeal 
bar  his appcd [sic] bat his ability to proparc his case was materially imp~ired. 
Where, how~vor, tht ~cused  person objccrcd at tril ,  the burden is m the Prosecution 
to provc on lapped that thc acn~scd's ability KI prcpue his defence was not materially 
impaired. 

This standard applies whenevar the objection is not raised contamporantausly with the 
introduction of ihc e~idence.' 

10. Thc Chamber's approach in the sections which follow may be s u m m b d  as follows. 
Where a material fact cnnnot be reasonably r e l a ~ d  10 the Indictment, then it shall be excluded 
Wbere the material fact is relevant only to a vague or general allegation in the Indictment, then the 
Chamber will consider whether notice of the material fact was given in the he-Trial Britf ar the 
opcning shfcmtnt, so a6 to cure the vagueness of the Indictrnmt. Material facts which concern the 
actions of the Accusod personally are scnitinized more closely than general allegations of csiminal 
conduct. Orher forms of disclosure, such as witness statements or potmtiaI cxhibits, rn genetally 
insufficient to put the Defenco on reasonable notice. The Chamber recognizes two exceptions to 
this ptidciple: f i s t ,  where the Prosecution fied a motion for he addition af n witness, which w u  
subscquentIy granted by the Chamber, and which s m ~ d  h c  martrial facts on which the witness 
Would rastify (Witness AAA); second. where a lengthy adjournmcnl v r a ~  ordered by the Chamber 
for the t:xprtss purpose of allowing the Defence to mwr newly discovered material facts (Witness 
DEQ? 

6. In his Interlocutory Appeal, the Appellant submits that the Trial Chamber erred in its 

enunciation of the legal principles in both paragraphs. The Appeals Chamber will consider first the 

principles outlined in pa.ragr.dph 10 of the Impugned Decision. 

' -cation D~cision, p. S. ' lmpugned Decision, para. 7, citing Eliezer Niyitegcka v. The Prosecutor, Case No. TClX-96-14-A, Yudgemenr of 9 
July 2004 ( ' 'Niyi tegzh Appeal Judgement"), pamu 199-200, md referring to The Prosecutor v. E m u e l  
Ndirrdebahizi, Case No. ICTR-2001-71-T, Judgement md Sonzcnce of 15 Jtdy 2004 ("Ndindubahizi Trial Judgement"). 

!Fa. Rcfercnccs 29- omitkd. In footnore 22 of the Impugned Decision, thc Trial Chamber adds that, in one case, it will also 
rely on the material supporting the Indictment itself to determine whclher noticr; of the materif fact was given so as to . . 
CUKE thc vagueness in the Indictment. 

Case No. ICTR-98-41-AR73 
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111. CURXNG DErnCTS IN T r n  INDICTMENT (PA'RAGRAPH 10 OF THE 

IMPUGNED DECISION) 

7. The Appellant submits that the Trial Chamber erred in eight respects in paragraph 10 of the 

Impugned Decision in its description of the standards to apply in determining whether or not to 

exclude evidence on the basis of lack of notice of the material facts to which the evidence relates:" 

-First, the Trial Chamber fi led to take into account the exceptional nature of "curing" the 
indictment, essentially transforming the exception into the rule;" 

-Second, the Trial Chamber foiled to consider that the admission of large amounts of 
evidence outside the indictment could render the Uial unfair since this has the effect of 
replacing the case in the original indictment.with a completely different one, and since the 
accused never knows precisely the case he has to meet;l2 

-Third, the Trial Chamber failed to define the degree of specificity required in the 
indictment, in particular with respect to the mode of liability and the locations where the 
crimes were ~ommitted;'~ 

-Fourth, the Trial Chamber failed to recognize that evidence of a material fact should be 
excluded if the latter is not mentioned in the indictment in any form; contrary to what the 
Trial Chamber found, it is not sufficient that the material fact be "reasonably related to the 
ind ic~ent" ; '~  

-Fifth, the Trial Chamber "understat[ed] th[e] imperative" that material facts which concern 
the personal actions of the accused be specifically and clearly pleaded in the indictment;15 

-Sixth, the Trial Chamber erroneously considered that the Prosecution could include new 
material facts in the charges against the accused through the Rlin of a motion Em the 
addition of a witness rather than by seeking to amend the indictment; 8 
-Seventh, the Trial Chamber eIT€d in finding that a lengthy adjoument could be sulfficienr 
to allow the Defence to meet newly discovered material facts because, although the 
adjournment may pennit the Defence to better prepare for cross-examination of the witness, 
"it does not permit the Defence to know whether the Rosecution also inrends to add new 
charges to the indictments [sic]; the Defence is still left in the dark as to the potential use of 
the newly discovered evidenc~";~' 

-Eighth, while the Trial Chnmber correctly stated that vagueness in the indicment may be 
cured when additional information is provided in the pre-tial Brief or the opening statemenr 

I n  I n t e r l ~ t w y  Appeal w. 1 8 ( IYpara. 18, at p. 7). 
I I Interlocutory Appeal, p a  18 (2"pma. 18, at p. 8) and 19. 
'2 Inttrlocutory Appeal. paras 20-22. See aEro Reply, paras 7-8, 14 
' ~ n t c r l b c ~ ~ o r ~  Apped. paras 23-24. 
l4 Intmhutory Appeal, paras 25-26. 
I S  Intcrlocutcuy Appeal, paras 27-28. 
'"nterloculory Appeal. para. 29. 
" Interlocutory Appi~l. para 30. 

Case No. fCTR198-41-a73 
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and that other forms of disclosure such as witness statements and potential exhibits are 
generally insufficient to put the Defence on reasonable notice, it erred in its application of 
these principles in the case at hand." 

8. The Prosecution responds that most of the arguments made by the Appellant fall outside fie 

scope of the issues far which certification was grmted.lg The Prosecution also contends that the 

Trial Chamber has discretion in determining . , which evidence to admit and in deciding on the general 

conduct of the proceedings, but that the Appellant has nor identified any discemable error or abusd 

in the Trial Chamber's exercise of its di~cretion.~ The Prosecution submits that the guiding 

principles identified by the Trial Chamber at paragraph 10 of the Impugned Decision are consistent 

with the jurisprudence of the Appeals Chamber and were propedy applied." 

9. In the Prosecution's view, "[tlhe Appellant's erroneous arguments appear to stem from the 

fact that he equates or miscbaracterizes material facts with new charges, claiming that they are 

allegations outside the scope of the indictment and necessarily cause him material prejudice."22 The 

Prosecution recalls that the count or charge is the alleged legal prohibition infringed whereas the 

materials facts are the acts and omissions of the accused that give rise to that alIegation of 

infringement of a legal The Prosecution argues that while eomm~mication of timely 

information cannot cure the omission of a charge in an indictment, it is settled law that it can cure 

vagueness or imprecision respecting a charge that appears in the indi~trnent?~ Thus, the failure to 

plead a material fact in the indictment does not necessarily mean that the Prosecution must seek an 

amendment to the indictment; the omission of material facts from the indictment can be cured by 

the provision of timely, clear and consistent information to the ~ e f e n c e . ~ ~  The Prosecution 

maintains that the Trial Chamber's Framework in paragraph 10 of the Impugned Decision follows 

these principles: when the Trial Chamber required that the material facts be reasonably related to 

the indictment, it simply required that the material fact be related 10 a charge in the indictment, as 

opposed to a charge omitted from it.26 

1 Y  Interlocutory Appeal, para. 31. 
l9 Response. para 2. ' Response, paras 8-9. 
" Responsc, para. 11. 
a Response. para 12. 
" Response. para 12, quoting The Prosecution v. Tharcisse Mwunyi ,  Case Na. ICTR-00-55A-AR73, "Decision on 
bsecu t ion  Interlocutory Apped Against Trial Chamber II Decision of 23 February 2005", 12 May 2005 ("Muvunyi 
Decision"), para. 19, " Responsc,  par^ 13, r&rriag to The Prosecutor v. A n d d  Nrogcruru ct ai.. Case No. ICTR-99-46-A. Judgement of 7 
Juiy 2006 ("Cyangugu Appeal Judgement'), para. 32. 

Response, para. 13, referring to Prosecutor v. Zorm Kupreikic' at DL, Case No. IT-95-16-A, Judgement of 23 October 
2001 ("KuprefkV e t  al. Appenl Judgement"), paras ll7-12I. and Tlze Prosecuror v. Elizaphart N tuk i ru t i r t~~~~q  and 
Gbrard Ntakirurimana. Casts Nos. ICTR-96-10-A nnd ICIR-96-17-A, Judgement 01 13 December 2004 
("'Nmkirutimuna Apped Judgement"), para. 27. 
26 Respouse, para 13. At paragraph 12 of the Response. thc Prasecurion also argues Ihac id the case at hand the Trial 
Chamber did not considcr that the new matuial facts (La.. those no1 mcnrioned in the Indictment bur found to have been 

Case No. ICTR-98-41-AR73 
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10. The Prosecution .jilso submits .*. that the Appellant's argument regarding the 6'excep~onal 

nature of curing" is unconvincing because, even in cases where some of the material facts at issue 

were known at the time the indictment was filed (and in the present case, this has not been 

demonstrated), vagueness in the indictment can still be cured by subsequent communications to the 

~cfence?' In response to the Appellant's argument that the defects in this case were too numerous 

to be cured, the Prosecution responds that the essential question is not the n&r of alleged defects 

that have been cured, but whether the Defence had clear and unambiguous notice that the materid 

facts would be rdied upon as part of the Prosecution's case, and had sufficient opporhmity to 

respond to the charge, so that the fairness of the trial is Hrtally, to the Appellant's 

contention that the Trial Chamber ignored the requirement that material facts which concern the 

personal actions of the accused be specifically and clearly pleaded in the indictment, the 

Prosecution responds that the Impugned Decision leaves no doubt that physical perpetration of a 

criminal act by an accused must be pleaded in the indictment, and that when it was not, the Trial 

Chamber ruled the evidence inadmis~ible.~~ 

1 1. The Appellant replies that the question before the Appeals Chmber is not whether the Trial 

Chamber properly exercised its discretion in admitting or excluding evidence, but rather whether 

the Trial Chamber correctly formulated the standards to apply in the exercise of that di~cretion.~' 

He adds that if the Appeals Chamber were to find that the Trial Chamber erred in its articulation of 

these standards, then the Trial Chamber would have to reconsider its previous decisior~~' 

12. The AppellElnt notes the admission of the Prosecution that the Indictment in this case lacked 

specificity, and submits that in light of this admission, the Prosecution "had an absolute obligation 

to rectify the lack of 'specificity' regarding the Accused Ntabakuze before the Defence was put to 

its case," something which it failed to do." 

13. The Appellant denies having confused material facts with new charges?3 and submits that 

"many of the new specific events that emerged in the evidence, which were never mentioned in any 

sufficiently disclosed to the Defence) added ncw charges or chsngcd the nature of the cxkting charges; rather, the new 
matcnal ims were rcasonubiy related la existing eh;ugu, were relevant, and evidence rhheon was admissible. '' Response, paras 14-15. 

Response, p i m ~  15. 
29 Response, para. 16. 

Reply, paras 1-3. 5-6,9, 15. 
31 Reply, p m .  6. 
7.1 Reply, para. 7. 
33 Reply, paras 10-11 

18 September 2006 w 
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form in the Indictment, do, indeed, constitute new 'charges', .. .. .. and . . are not merely 'material facts' 

underpinning broad generalities already in the hdic~ment."~~ 

14. The Appeals Chamber will briefly recall the general principles of admissibility of evidence 

and sufficiency of the indictment. It will then consider each of the errors alleged to have been 

committed by the Trial Chamber except the eighth error alleged by the Appellant - that although 

the Trial Chamber correctly outlined certain relevant principles, it erred in its application of them - 
as this clearly goes beyond the scope of the certification. 

1. Prelim-..mestion: Standmd. of Review 

15. The Prosecution submits that "[tlhe reconsideration envisaged in rhe hterlocutory Appeal i s  

unwanited and amounts to an impermissible m m p t  to overcome the Trial Chamber's 

discretionary power to admit evidence, during the come of the trial.m35 

16. The Appeds Chamber disagrees. The present appeal does not concern the Trial Chamber's 

exercise of its discretion in admitting particular categories of evidence, but rather the correctness of 

the legal principles which it identified as applicable to the exercise of its discretion to admit the 

disputed evidence. As the final arbiter of rhe law, the Appeals Chamber will overturn a Trial 

Chamber's dmision if it is established that the Trial Chamber committed an error of law.36 

2. Admissibility of Evidence of Material Facts Insufficiently-Pleaded in the Indictment 

17. It is well established that an accused has a right to be informed in detail of the charges 

against him or her, and that as a corollary the Prosecution is obliged "to state the material facts 

underpinning the charges in the indictment, but not the evidence by which material facts are to be 

proven."37 Na conviction against the accused can be entered on the basis of material facts omitted 

from the indictment or pleaded with insufficient specificity, unless the Prosecution has cured the 

34 Reply, para. 12 (emphasis in original). 
35 Rcqmnse, pnra. 9 (references omitted). 
" Pnxwcvtor v. Tihomir Blafkid, Case No. JT-95-144, Judgement of 29 July 2004 ("Blar7df Appeal Judgement"), 
p m .  15: Prosecutor v. Mirasluv KvoFku et aL, Case No. IT-98-3011-A, Judgement of 28 February 2005 ("Kv&ka et aL 
Appeal Judgement"), pam, 17; Prasecutor v. Mladcn Naletilid, ak.& "Tutu" & Vi& Martinovi8, aka "&ela", Case 
No- IT-98-34-A, Judgement of 3 May 2006 ["Naletilid & Murtinovid Appeal Judgement"), para. 10. See aka 
Prmecrrtor v. Mildevi6,  h e  No. IT-02-54-A-R77.4 Decision on InterIocutory Appeal on Kosta Bdatovid's Contempt 
Proceedings. 29 August 2005, para. 40 & fn. 43. 
37 Kupre.Fkic' et 01. Appeal Judgement, para 88. See also Niyitegeka Apptd Judgemenr, para. 193: B l d k i t  A p p d  
Judgement, paras 208-209; Ntakirutimana Apped Judgemcnb para. 25; KvoZlco et UL Appeal Judgement, para. 27; 
NnIetilid & Murtinovid Appaal Judgement, pam. 23; Cyangup ,Appeal ludgcment, para 21. 

Case No. ICTR-98-41-AR73 
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defect in the indictment by provision to the accused of "timely, clear and consistent informatian 

detailing the factual basis underpinning the charges against him or her."38 

18, When the Defence i s  of the view that the Prosecution introduces evidence of material facts 

of which i t  had no notice, it can make an objection to the admission of such evidence for lack of 

notice.3Y If the Trial Chamber agrees with the Defence rhat insufficient notice has been given, it 

should exclude the challenged evidence in relation to the unpleaded material facts,* require the 

Prosecution to amend the indictment, grant an adjournment to allow the Defence adequate time to 

respond to the additional allegations,41 or take other measures to preserve the rights of the accused 

to a fair triala2 

3. AUeaed Failure to Recomize Relevant Principles 

19. The Appellant alleges that the Trial Chamber erred in its articulation of the applicable legal 

standard at paragraph 10 of the Impugned Decision because it failed to recognize certain relevant 

principles (first, second and third errors alleged). However, the mere fact that the Trial Chamber did 

not expressly mention all the applicable principles in paragraph 10 of the Impugned Decision does 

not necessarily mean that it ignored them. As the fxst sentence of paragraph 10 explains, the 

paragraph is merely a summary of the approach the Trial Chamber will take in the rest of its 

decision. The Trial Chamber was under no obligation to repeat word for word a l l  the statements 

made by the Appeals Chamber on the subjects of the specificity required in an indictment and the 

circumstances in which a defective indictment will be deemed cured. Further, the fact that the Trial 

Chamber was clearly aware of the extent of the jurisprudence established by the Appeals Chamber 

is demonstrated by its numerous references to the relevant case law in the pmgrdphs prior to 

'' Kuprefkid ct d Appeal Judgemen4 para. 114; Kvo&a at aL Appeal Judgemen& para. 33; Naietilid & Marrirwvid 
Appeal Judgement, para. 2e Cyungugu Appeal Judgcm~nt, paras 28 gc 30. 
39 Prosecutor v. Anto Funurrlz'ga, Case No. IT-95-1711--4, Judgcmcnr of 21 July 2000 ("Fumnd&iu Appeal 
Judgement"), para. 6 1. 
do In this connection, the Appetlls Chamber recalls rhat a Chamber can End Lhc particular evidence inadmissible to 
prove a marcrial fact of which the accused was not on notice. but admissible with rcspcel to ocher allegations 
sufiiciently pleaded: Arsetw Shalom Ntahobali Bt Pauline Nyiramaruhuk~ v. The Prosecuror. Case No. ICTR-97-21- 
AR73, "Decision of he Appeals by Pautide Nyirarnasuhuko and Arsknc Shdom Nrahobali on the 'Decision on Deface 
Urgent Motion to Declare Ports of the Evidence of Witnesses RV and QBZ inadmissible"', 2 July 2004, para. 15; 
Pauline Nyirmmuhuko v. The Prosecutor, Case NO. ICTR-98-42-AR73, 'Decision on Paulinc Nyimmasuhuko's 
R E ~ U C S ~  for Reconsideration", 27 September 2004, para. 12; Mwunyi Decision, pata. 55 ("If evidence is relevant to a 
chnrgo in the currcnr indiclment and is probative of that chargo, thcn subject lo any othcr pound for exclwiors that may 
be advanced by the Defence, that evidence should be admissible."). 
" Kuprefkib er al. Appeal Judgement, pan. 92; KvoEkx et 01. Appeal Judgement, para. 31; Ndetilid & Martinovie 
A p p d  Judgement. para 25. 
" For instance, in certain circumstances, the Trial Chamber could allow thc Defence to recall witnesses for cross- 
examination after tho Dcfcncc has completed further investigations: see The Proscczrtor v. ~douurd Kctremru et ul., 
Case No. ICTR-98-44-AR73, "Dtcisian on Prosecutor's Interlocutory Appcal Against Trial Chamber I11 Decision of 8 
October 2003 Denying Lewe to File an Amended Indictment", 19 Dccembcr 2003 ("Knremem Wision"), pnta 28. 

Case No. ICTR-98-41-AR73 18 September 2006 w 
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p a a g ~ ~ p h  10 in the Impugned ~ e c i s i o n . ~ ~  Accordingly, the Appeals Chamber is not persuaded that 

the Appellant has shown that the Trid Chamber erred simply by failing to comprehensively 

mention all of the relevant jurisprudence of the Appeals Chamber at paragraph 10 of the Impugned 

Decision. With this in mind, the Appeals Chamber now considers the specific arguments raised by 

the Appellant. 

(a) First Error Alle~ed 

20. I n e l i s u b r n i t s  that the Trial Chamber failed to take into account the exceptional 

nature of "curing" the indictment, essentially transforming the exception into the rule. 

21. The ICTY Appeals Chamber has explained that 

in some instances, a defective indictment can be cured if the Prosecution provides the accused 
with timely, clciu and cwsistent information detailing thc factual basis underphbg the charges 
against him or her. Nevcrrheltss, in Light of the factual and legal complexilies n o m y  associated 
with the crimes within the jurisdiction d this Tribunnl, there can only be a limited number of casts 
that fall within that category.* 

Thus, "curing" is likely to occur only in a limited number of cases, In this connection, the Appeals 

Chamber is not convinced by the Trial Chamber's suggestion, at paragraph 4 of the Impugned 

Decision, that a distinction should be made between cases "where the Prosecution knows of 

marerial facts at the time the indictment is filed, but fails to plead &em" (in which cases curing 

would be exceptional) and cases where the material facts "are subsequently discovered" (in which 

cases curing would not be characterized as exceptional). Indeed, the risk of prejudice to the accused 

is the same in both rypes of cases?' In both types of cases, the defect in the indictment may be 

deemed cured only by the provision of timely, clear and consistent information to the accused. 

22. This being said, the Appeals Chamber notes that, at paragraphs 2, 3 and 6 of the Impugned 

Decision, the Trid Chamber referred at length to the jurisprudence of the Appeals Chamber and 

correctly identified the relevant legal principles in determining whether the defects in the indictment 

have been cured; the Trial Chamber properly stated that a defect in the indictment can only be 

deemed cured if the Prosecution has provided timely, clear and consistent information to the 

accused, which puts him or her in a reasonable position to understand the charges against him or 

her. Thus, the Appeals Chamber i s  not persuaded that the error made by the Trial Chamber in 

paragraph 4 of the Impugned Decision led it to "transform the exception into the rule" or to 

misapply the relevant legal principles. 

" See Impugned Decision, puns 2-7 and cowsponding footnotes. 
H KupreSkif et al. Appcd Judgement, pars. 114. See also Cyungugu Appeal Judgement, para. 114. 

43 The only difference concerns h e  "level of blamc7' on the Prosecution: As stated in thc Ntakimtirnana Appeal 
Judgement (para. 1251, "thc practice of failing to allege known marcrial facts in m indictment is unaccepmblc." 

- 
8 

Case No. ICIX-98-41-AR73 18 September 2006 w. 
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23. The Appeals Chamber also emphasizes that, "if the indictment is found to be defective 

because it fails ro plead material facts or does not plead them with sufficient specificity, the Trial 

Chamber must consider whether the accused was nevertheless accorded a fair t ~ i a l . ' ~ ~  Thus, the 

mere fact that a Trid Chamber considers in a number of instances, as the Trial. Chamber did here, 

whether defects In the mdictment have been cured, is not contrary to the principle that there are a 

limited number of' cases wherein a defective indictment wig actually be considered to have been 

cured. 

@) Second Error Alleged 

24. The Appellant also contends that the Trial Chamber failed to consider that the admission of 

large amounts of evidence outside the indictment could render the hial unfair- In the words of the 

Appellant: 

evcn if individual defecm in thc indictment might be said to be "cured" by disclosure. a vast 
number of such instances in a single hal would render such a "cure" meaningIess, because the 
sheer volume of evidence outside the indictment, which has the effect of replacing one Prosecution 
case with a completely diffment case rhan that set out in h indictment, makes the t h l  inherently 
unfair. 

[.. .j the Trid Chamber thus erred [id applying a standcud which permits the Prosecution to argue 
a completely different case than t h r  in thc indict men^, inmuch as the allegations fallidg outside 
the scope of he indictment significantly ournumber thosc thd are actchlally mentioned therein To 
pennil thoso allegations ta stand, without formal amendment of the indict man^ by only engaging 
in an incidcnt by incident analysis without t m g  into account the totality of new evidence, is to 
allow the Prosecution to utterly transform the iadictment by stealth and stages through the trial, so 
thar the Accused can never really know wirh my assurance exactly what case he has to meet.47 

25. In support of this argument, the Appellant refers to paragraph 114 of the Cyangugu Appeal 

Judgement. There, the Appeals Chamber expressed its concern as to the extcnt of the defects in the 

indictment that the Prosecution argued had been cured by past-indictment submissions. The 

Appeals Chamber explained tlxat, even if all defects in the indictment had been deemed cured, it 

would have had to consider whether the extent: of the defects in the indictment, in itself, did not l e d  

to an unfair triaL4" 

Ndeti i i f  & MartirwvV Appeal Judgomant para. 26 (emphasis added). See also KvoZka et al. Appcd Judgcmcng 
a 33, and Cyungugu Appeal Judgernen~ para. 28, 

K r s r l o C U L q  Appeal, paras 21-22. 
a Cyuragup Appeal Judgemcnc, para. 114: 

La Chambrc d'appel doit SG montrer pr5ouupEe par la d6marcha du Procurcur dans la pdsenre 
affaire. EUe no saurait tmp rappeler que l'acte d'accusadon, seul ~ ~ c n t  dc misl: cn accusation, 
doit exposer In thbse du Procurour de d b r e  circonstancibe. Si, dans cerrains cas, ua actc 
d'uccusation vicid peut &re r6pud c pwgd P, la Chiibre d'appel &the qu'il ne p u t  exister 
qu'm nombrc 1irn.i~ d'aaires qui entrent dans cetto caGgo ...j. Dans 11: cas d'apbct, la Chnmbre 
d'appel cst houblk par l'ampleur avec laquelle le hocurem chcrchc k rccourir k cette exctpuon. 
Mkmc s i  lm argumcn& du Aocmur d o n  lesquels Ics Actcs d'accusaCion avaient Bt€ purges de 
lcurs viccs s'dtaient rt5v6lds prosperes dYls chacun dcs cas, il riurait mdgd  tout 6tB du devoir de la 
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26. The Appeals Chamber agrees rhat when the indictment suffers from numerous defects, there 

may still be a risk of prejudice to the accused even if the defects are found to be cured by post- 

indictment submissions. In particular, the accumulation of a large number of material facts not pled 

in the indictment reduces the clarity and relevancy of that indictment, which may have an impact on 

the ability of the accused to know the case he or she has to meet for purposes of preparing an 

adequate defence. ~ k e r ,  while the addition of a few material facts may not prejudice the Defence 

in the preparation of its case, the addition of numerous material facts'increases the risk of prejudice 

as the Defence m a y  not have sufficient time and resowes to investigate properly all the new 

inaterial facts. Thus, where a Trial Chamber considers that a defective indictment has been 

subsequently cued by ihe Rosecution, it should fwlher consider whether the extent of the defects 

in the indictment materially prejudice an accused's right to a fair trial by hindering the preparation 

of a proper defence. The Appeals Chamber finds that the Trial Chamber failed to do so in the 

Impugned Decision and therefore, insWcts the Trial Chamber to reconsider the Impugned Decision 

on this basis. 

(c) Third Error Alleged 

27. The Appelant submits that the Trial Chamber erred in failing to define the degree of 
. -  - 

s w  k the indictment, in particular with respect to the modes of Liability a d  the 

locarlons where the crimes were committed. As explained above, the Appeals Chamber is not 

convinced that the Appellant has shown that the Trial Chamber erred by failing to define at 

paragraph 10 of the Impugned Decision the requisite degree of specificity requkd in the 

indictment.d9 The Trial Chamber was aware of the jurisprudence of the Appeals Chamber on this 

question. The Appeals Chamber does not consider that it is necessary here to repea at length this 

jurisprudence.50 Nevertheless, to address some of the specific argumenrs of the Appellant on this 

point, the Appeals Chamber would like to emphasize the following: 

1-An indictment that fails to "indicate in relation to each iadividual count precisely and 
expressly the particular nature of the responsibility alleged" may be ambiguous and could be 
found defective?' In particular, it is essential that the indictment specifies on what legal 
basis of the Statute an individual is being charged (Article 6(1) and/or 6(31)5~ 

Chambre d'appcl de consid6rar si I'ampleut des vices identifih n'nuinit pes rendu le prbcis 
indqui~bla cn soi (no official translation available yet. footnote omitred). 

" Scc rupra para. 19. 
3 mnrp nn cw,.l+rnrv . -  . - r*,quircd in an indictment, see Kupresxd et aL Appeal Judgement, paras 89-90; 
Pmsecrrtor v. Kmojeluc, Case No. JT-97-25-A, Judg~rnenr of 17 Soptembfir 2003 (+'Krnojelac Appeal Judgement"), 
paras 132, 138; BlaBkic Appeal hdgemenr, paras 210-219; KvoFk'ka el  al. Appeal Judgement, pans 28-30, 41-42; 
N.letili6 & Martinovie Appeal Judgement, p m .  24; Cyangugu Appeal Judgement. paras 23-26. 
51 Krdelnc Apptd Iddgcmenl, para. 138; Blaikifl Appeal Judgement, p ~ ~ a  212; Kvofka et uf. Appeal Yudgemtn~ 
m. 29. ' Krnojelnc Appell Judgement, para. 138. 
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2-The location of the crimes alleged to have been committed should be specified in the 
indictment. However, the degree of specificity required will depend an the nature of the 
Prosecution's case.53 As stated in the Ntukirutimana Appeal Judgement, "[tjhere may weU 
be situations in which the specific location of criminal activities cannot be listed., such as 
where the accused is charged as having effective conuoX over several armed groups that 
committed cr imx in numerous locations. h cnscs concerning physical acts of violence 
perpetrated by the accused personally, however, location can be very important."" 

3-Any vagueness or ambiguity in the above respects may be cured in certain cases by the 
provision of timely, char and consistent information to the ~efence?' 

4. Alleged Errors in the Statements made in Paramauh 10 of the Imuu~ned Decision 

(a) Fourth Error Alleged 

28. The Trial Chamber stated that "[wlhere a material fact cannot be reasonably related to the 

Iadicunent, then it shall be excluded."56 The Appellant submits that this is m incorrect standard. 

The Appellant argues that "[a] materid fact should be excluded if it is not mentioned in the 

indictment at all in any concrete form", and that "the failure to menrion an accusation in the 

indictment is a defect that can not be rernedied.lVs7 

29. The Appeals Chamber is not convinced by the arguments of the Appellant on this point. The 

Appeals Chamber first recalls the distinction between counts or charges ("accusations" in French) 

and "material facts": 

The count or charge is the legal chiirathisatian of the materid facts which support Mot count or 
charge. In pleading an indictment, tho Prosumtion is rcquired to specify the alleged legnl 
probibirian infringed (the c o w  or charge) and the acts or omissions of h e  Accused chsl give risc 
to that allegation of infringement or a bgal prohibition (materid facts)?' 

It i s  clear that the omission of a count or charge from the indictment cannot be "cured" by thc 

provision of timely, clear. consistent informati~n!~ Indeed, since the indictment is the only 

charging instrument,60 the addirion of counts or charges is possible only through amendment, as set 

out in Rule 50 of the Rules. However, it is also clear that the omission of a material fact 

" SCE Kupre3kit: ct d ~ p p d  Judgement, para 89; Krnojeiac Apped Judgement, para. 132; BlaRcit Appeal 
Judgemen& paras. 210, 212-213. 216-218; KvoZku et al. Apped Judgeman: p a .  28; Naletilid iE Martinovid A p p d  
Judgement, para. 24; Cyangugu Appeal Judgement, paras 23-26. " dtakinrtimann Appeal Judgement, para. 75. 
" See supra footnak 38. 
" Impugned Decision, pars 10. 

Interlocwory Appeal, psn. 25 (emphasis in original), referring to Cyangugu Appeal JudgcmmL, p a .  32. 
'" M u w n y i  Decision, para. 19. 
59 Cyangugu Appeal Judgement, para. 32. 
" Cyangugu Appal Judgement, para. 114. 

- 
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underpinning a charge in the indictment can, in certain cases, be cured by the provision . of . timely, 

clear and consistent inf~rmatios,~' 

30. In this connection, the Appeds Chamber stresses that the possibility of curing the omission 

of material facts from the indictment is not unlimited. Indeed, the "new material facts" should not 

lead to a "radical transformation" of the Rosecution's case against the accused.62 The Trial 

Chamber should always take into account the risk that the expansioriaf charges by h e  addition of 

new material facts may lead to unfairness and pejudice to the accused. Further, if the new material 

facts are such that they could, on their own, support separate charges,63 the Prosecution should seek 

leave Ron the Trial Chamber to amend the indictment and rhe Trial Chamber should only grant 

leave if it is satisfied that it would not lead to or prejudice to the ~ e f e n c e . ~ ~  

31. The Trial Chamber statements in par~graph 10 of the Impugned Decision are in conformity 

with the principles outlined above. Accordingly, the Appeals. Chamber h d s  thar the Appellant has 

not shown an error on the part of the Trial Chamber. 

(b) Fifth Error Alleged 

32. L - h i t s  that, by stating that "[m]aterial hcts which concern the actions of the 

Accused personally are scrutinized more closely than general allegations of criminal cond~ct , ' '~~  the 

Trial Chamber "understated the imperative" that material facts which concern the personal actions 

of the accused must be specifically and clearly pIeaded in the indictment.66 

33. The Appeals Chamber Pgrees with the AppeIlant that material facts which concern the 

personal actions of the accused have to be clearly and specifically pleaded in the indictment!' 

However, the Appeals Chamber does not consider that the Trial Chamber suggested otherwise at 

paragraph 10 of the Impugned Decision. In addition, the statement'at paragraph 10 must be read 
+ 
J uf the Impugncd Decision, where the Trial Chamber stated: 

AUegations of pbyscal pcrpchation of a criminal act oy nn acclrscd must appear in sm inaicment. 
On the other hand, "less detail may be acceptable if rhc 'shccr scale of the dcged crimes m&cs ir 

6 L KupreJkit et al Appeal Judgement, para 88; KvoFh er d. Appeal Judgement, para. 28: Naletilic? dt MurtinwvicC 
Appeal Judgcmenc. para. 23 Cyungugu Appeal Judgmen~, para. 22. 
62 See Kupre.Fkic? et dl. AppedJudgement, para. 121; Nrakirurimarw Apped Judgement, p*a. 28. 

For cxamples of new matednl facts which could support separate charges against an accused, see Muvunyi Decision, 
p a s  33 and 35. 

Karemcra Dacision, para, 28; Muvunyi Decision, para. 22. See a h  K v d k a  et al. Appeal Judgcmenr, pan. 32. 
65 Impugncd Decision, pwa. 10. 
66 In~crlocutory Appeal. paras 27-28. 
67 See KupreJkit et al. Apped Judgcmnt, para. 89: Kmojebc Appeal Judgment, para. 132; Niyitegeka Appenl 
Judgement, p n r ~  193; Ntakiruthana Appeal Judgement, para. 32; K v d k a  et nl Appcal Judgement, pan. 28; N&tilib 
& MurtirwviC' Apptal Judgement, para. 24; Cyungugu Appeal Judgement, para. 23; SyIvestre Gacurnbitsi v. The 
Prosecutor, Case No- 1--2001-&A, Judgement of 7 July 2006 ("Gucmbitsi Appcal ludgement"), para. 49. 
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impracticable to require a high degree of specificity id such matters ss the identity of the victims 
and the dates for d3C commission of the ches" ' .  Many acts atuibuted to an accused fd on the 
spectrum bcween these hvo extremes. Individual actions of an accused which codbu te  to crimes 
will require more specific notice than proof of the crimes themselves, whcrc thoy are physically 
committed by others. The specificity of the norice requirtd is proportional to the extent of the 
Accused's ditect in~olvernrnt.~~ 

Accordingly, the Appeals Chmbcr i s  not satisfied that the Trial Chamber understated the 

a1 actioris of the accused be clearly and specifically pleaded in the 

indictment. The above passage from the Impugned Decision clearly shows that the TriaI Chamber 

was aware of the applicable legal principles. 

(c) Sixth Error Alleged 

34. The Trial Chamber found that notice of a material fact not included in the indictment could 

be given through a Prosecution motion for the addition of a witness %which was subsequently 

granted by the Chamber, and which stated the material facts on which the witness would testify."69 

The Appellant contends that h i s  is an error because the addition of a witness cannot "alter the 

charges against the Accused as already judicinlly ratified by the reviewing ~ u d ~ e " ~ ~  if the 

Prosecution wishes to add new material facts in the charges, it must seek to amend the indictment?' 

35. The Appeals Chamber reiterates that, while the addition of a charge must necessarily be 

done through an mendment to the indictment, the omission of material facts from the indictment 

can in certain circumstances be cured without having to amend the indictme~t?~ As to whether 

notice of a new material fact could be conveyed through a Prosecution motion to add a witness, the 

Appeals Chamber recalIs that, w a general rule: 

Whether the Psoscution cured a defect in the indicrment depends, of course, on the nature of the 
infmaLion that rhc Prosocution p r o ~ i h s  to the Defence and on whelhcr the ipformation 
compensates for the indictment's failure to give notict of the chargcs asserted against the accused. 
KupreJkid considered h t  adequate notice of materid facts might be communicated to the Defence 
in the Prosecution's preuial brief, during disclosure of evidence, or through proceedings at trial. 
The timing of such communicaeions, tho importance of the idonnation to the ability of the 
accused ro prepare his defence, and the impact of the newIy-disclosed material facts on Lbe 
Prasecution's case are relevant in determining wbethcr subsequent communications make up for 
the defect in the indictment. As has been previously noted, "mere service of witness statements by 
the [Plrosecution pursuant to the disclosure requirements" of the Rules dws not suffice to inform 
the Defence of material facrs that the Prosecution intends to prove at ttiaL7" 

In determining whether a defective indictment was cured by timely, clear and consistent 

ation, the A ~ ~ e a l s  Chamber has looked to the Prosecution pre-trial brief (togerher with its 

6' Rcfcrcnccs ~mirred. " hnpugned Decision, p- 10. 
Inl~rloeutoxy Appeal, para. 29. 

" ~nterlocutory Appeal, para. 29. 
72 See supra paras 29-30. 
T, Niyitegeka Appeal Judgement, para. 197 (references omitted). 

18 September 2006 
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656/B[ 
a m o s  and chart of witnesses)'* or the Rosecution's opening However, the Appeals 

Chamber never suggested that defects in the indictment could only be cured through rhe 

Prosecution pre-trid brief or its opening statement. The Appeals Chamber cannot exclude the 

possibility that a defect in the indictment could be cured through a Prosecution motion for addition 

of a witness, provided any possible prejudice to the Defence was dleviated by, for example, an 

adjoument to allow the Defence time to prepare for cross-examination of- the witness. 

Accordingly, the Appeals Chamber is not convinced that the Trial Chamber erred in stating that 

although disclosure of witness statements or potential exhibits are generally insufficient ro put an 

accused on reasanable notice, a defect in the indictment could be cured by the information 

conveyed in a Prosecution motion to add a witness, which clearly states the material facts on which 

the witness would testify. 

(d) Seventh k o r  Alleged 

36. The Trial Chamber found that when a new material fact i s  discovered at txial, the fairness of 

the proceedings against the accused may be preserved by granting a lengthy adjournment for the 

express purpose of allowing the Defence to meet the newly discovered m~eria l  fact.76 The 

Appellant submits that this is in error because simply granting an adjournment does not permit the 

Defence to know what use will be made of the newly discovered evidence; it is only once the 

Prosecution seeks a i ~  amendment of the indictment that the Defence will have the opportunity to 

respond and argue the issue.77 

37. Zn KuprefkiC, the Appeals Chamber emphasized that 

Ihe ProsccuEion is expected to kdoW its C B ~ C Wwe it goes to aid. It is not acceptable For the 
Pmsccution to omit the material aspects of its m a i ~  allegations in The indictment with the aim of 
moulding the cast against the accused in the course of the trial depending on how the evidence 
unfolds. Thmc are, of course, instances in criminal b i d s  where the evidence tuns out diffcrenily 
rhan expected. Such a situation may require the indictment to be arnended, an adjournment to be 
granld, or certnin evidence to be excluded as not being within the scape of the ir~dictmcnt.~~ 

Thus, when a new material fact is discovered at trial, the Trial Chamber should determine which 

mwure(s) are required in the circumstances of the case to preserve the fairness of the proceedings. 

If the Trial Chamber decides that an adjournment is wmanted, it could aIso order rhe Prosecution to 

'7"upre.%if er &I.   pi peal Judgeiuedt, para 117; Ntnkirutimann Appeal Judgement, pnras 46-48; Kvdka et aL Apped 
Judgement, paras 4345 ; Nulctilic' & Mwtinovirl Appeal Judgement., paras 27,45; Gacumbitri Appeal Judgement, paras 
57-58 '' KupreikiFet al. Appcd Judgement, pm.  118: Kordid & &kez Appeal Judgement. para. 169; KvoZku et al. Appeal 
Judgement, paras 46-47. 
l6 Impugned Decision, para. 10. 

hedocutmy Appeal, para. 30. 
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amend the indictment for greater clarity, but this might not be required in every case. Accordingl;y, 

the Appeals Chamber does not find that the Trial Chamber erred in stating at paragraph 10 of the 

Impugned Decision that the accused was put on reasonable notice of material facts omitted from the 

indictment where "a lengthy adjournment was ordered by the Chamber for rhe express purpose of 

allowing the Defence to m e t  newly discovered materia1 facts." 

rv. TIMEL~ESS OF OBJECTIONS TO EVIDENCE FOR LACK OF 

NOTICE (PARAGRAPH 7 OF TEE IMPUGNED DECISION) 

38. In paragraph 7 of the Impugned Decision, the Trial Chamber held that, when evidence is 

adduced that purportedly gaes beyond the allegations in the indictment, the Defence must raise an 

objection "contemporaneously with the introduction of the evidence"; if the Defence raises its 

objection later during Irial, it bears the burden of proving that its ability to prepare its case was 

m~teridly impaired?' The Appellant submits that this is erroneous. 

39. At the outset, the Appeals Chamber notes that the Parties made several arguments relating 

not to the statements made in paragraph 7 of the Impugned Decision but rather to their concrete 

application.s0 This goes beyond the scope of the certification, and these atgumens will not be 

considered. 

A. Submissions of the Parties 

40, In the Appellant's view, the Trial Chamber considered, erroneously, that "nothing less than 

s contemporaneous objection, at or very near the time the impugned evidence is offered is a 

sufficiently timely form of objection."" The Appellant submits that the recent jurisprudence of the 

Appeals Chamber shows that pre-trid objections, abjecrions in Rule 98bis proceedings, and even 

objections in closing arguments, when taken together, are sufficient to maintain the burden of proof 

on the Prosecutor to show lack of prejudice to h e  ~efence . '~  In fac4 argues the Appellant, it may 

nor dways be possible to object to ctre evidence at the time it is adduced since the purpose in 

KtrpreJkit et al. Appeal Judgement, pwa. 92. See ufso Niyitegeko Appeal Judgement, para. 194, BZaSkid Appcd 
mgamcnk para. ~ r i m u n u  Appeal Judgemenk para 26, KvoCkn er nl. Appoal Judgcmont, pmas 30-31; 
Nnletilic' & MmiinovV Appeal Judgeme- para. 25: Cyangugu Appcal hdgemang para. 27. - 
79 Impugncd Decision, para. 7. 

- 
R"~e, s.g., lntcrlocucory Apperil, pard. 35; Response. para 20-21: Reply, para. 16. 

- " ~.nter~ocutory ~ p p d ,  para. 32. * Interlocutory Appeal, paras 33 (1" para. 33 ar p. 12). 33 (3d pica. 33 at p. 13). 34, referring to Naletilicf & Martinovib 
Appeal Judgement, para. 22 and C a m b i t x i  ~ppeal Judgement, paras 52-54. 
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adducing the evidence may become clear only later (for 'instance, though a motion to amend the 

indictment or in the Prosecution's closing briei).'" 

41. The Prosecution responds that the statements made in paragraph 7 of the Impugned Decision 

are consistent with the: principles set out in tl.le Niyitegeka Appeal Judgement, according to which 

the Defence must interpose- .a specific objection at the time the evidence is igtroduced.84 me 

Prosecudon submirs that blanket objections or generalized claims 09 lack of notice and prejudice 

cannot be considered as sufficient and spar5~c.~'  The Prosecution also contends that the 

determination of whether a timely and appropriate objection has been made is a case-specific 

exercise, and that the Appellant's reIimce on the Appeals Chamber's pronouncements in other 

B. Analysis 

42. In supporl of its findings at paragraph 7 of the Impugned Decision, the Trial Chamber cited 

parts of paragraphs 199 and 200 of the Niyitegeka Appeal Judgement It is useful to reproduce the 

entire discussion in Niyitegcka: 

Ln consid~ring whether a defect in the indicmnI has been cured by subscqucnt disclosure, the 
question arises as to which patty has the burden of prwf on the matter. Although the Judgement in 
K~rpresWdid not address this issue expr~ssly, the Appeals C h b e r ' s  discussion indicates that the 
burden in tbar caw, rosrcd with the Prosecution. XupreikiP stared that, in the circmtances of that 
case, a brcach of ?he substantial safeguards rhat an indictment is htendcd b furnish to the 
accussd" raised the presumption "that such B findamend defect in the . . . Indictment did indeed 
cause injustice." The defecc could only have been deemad hmdess through a demonstration "that 
[the Accused's] ability ta prepma their defence was not materially impaired." Kupr&Z clearly 
imposed thc duty to make that showing a the Prosecution since h e  absence of such a showing 
led the Appcals Chamber to "uph[oJld the objections" of t h ~  accused. 

It is natcworthy, however, that Xuprefkic' specikally mentioned the fact that the accused in that 
case had made a timely objection before the Trid Chamber to the admission of evidcnw of the 
m a k i d  fact in question. In general, "a party should not be permitted to refrain from making an 
objection to a mam which was appzrcnt during the course of the trial, and to raise it only in the 
event of an adverse finding against that party." Failure to object in thr: Txid Chamber will u s d y  
result in the Appeals CWmbcr disrcgmding the argument on grounds of waivcr. I n  the case of 
objections baed on lack of notice, the Defence must challenge the admissibilily of evidence of 
material facts not pl~aded in the indictment by interposing a specific objection at the time the 
evidence is introduced. The Defence may aLso cham 10 file a timely motion to svike the evidence 
or 10 scsk an adjournment to conduct further invtsrigations in order to respond to the unpleddtd 
&galion. 

The importance of the accused's right to bc informed of the charges againsr him under W c l e  
20(4)(a) of thc Stahcc and the possibility of serious prejudice to the accused if material facts 
csucid lo the Prosecution we communicsttd for thc h s t  time at trld suggesl that ~e waiver 
doclrine should not entirely foreclose ad kccused horn raising an indictment defect for the lmt 
rhc on appeal, Where, in such circwstanccs. rhere is a resulting defect in the indiclmont, an 
accused person who fails to object at aid has tne burden of proving on appeal that his nbility to 
prepare his case was materially impnired. Where, howcvw, the accused person objected at &id, tht 

"3 Interlocutory Appeal, para. 33 (2"' para. 33 at p. 13). 
64 Response, para. 18. 
R5 Response. para. 19. 
116 Rcsponsc, paras 19-20. 
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burden is on the Rosec~ltian to prove on appcal that the accused's ability to pfepart his defence 
was nat mnteriallj impaired. AU of this is of course subjccc to the inherent jlnisdiction of thc 
Appeals Chamber to do justice in the casa." 

43. As h e  above illustrates, the Niyitegeku Appeal Judgement outlined a carefully balanced 

approach taking into account, on the one hand, the principle that "a party should not be permitted to 

- refrain from making an objection to a matter which was apparent during the course of trial, and to 
- raise it only in the event of an adverse finding against that and, on the other hand, Zhe - 

importance of the accused's right to be informed of the charges against him under '~rticle 20(4)(a) 

of the Stanrte and the possibility of serious prejudice to the accused if material facts cmcid to the 

Prosecution are communicated for the first time at ~ i i l . " "  

44. Zn Myiregeka, the Appeals Chamber was concerned with the situation of an appellant who 

had failed to object to the lack of notice at trial, and had raised the issue for the first time on 

appeal.90 The present appeal contemplates a different situation: the objection is not raised at rhe 

time the evidence is presented, but it is nonetheless raised at the aid stage, This is a crucial 

difference: the objection is not as late as if it had been raised only on appeal, and there might be 

more elements militating against n conclusion that the objection was not timely raised. For iastance, 

rhe objection might nor have been raised at the time the evidence was adduced because ~e purpose 

,for adducing the evidence might have become clear only later. 

45. Accordingly, when m objection based on lack of notice is raised at lZial (albeit later than at 

the time the evidence was adduced), the Trial Chamber should determine whether the objection was 

so untimely as to consider that the burden of proof has shifted from the Prosecution to the Defence 

in demonshating whether the accused's ability to defend himself has been materially impaired. h 

doing so, the Trial Chamber should take into account factors such as whether the Defence bas 

provided a reasonable expIanatian for ils failure to raise its objection at the time the evidence was 

introduced and whether the Defence has shown that rhe objection was raised as soon as possible 

thereafter. 

46. h summary, objections based on lack of norice should be specific and timely- The Appeals 

Chamber agrees with thc Prosecution that blanket objections that "the cutire indictment i s  

defective" are insufficiently specific.g1 As to timeliness, the objection should be raised at the pre- 

trial sage (for instance in a motion challenging the indictment) or at the time the evidence of a new 

9'1 Niyitegeka Apped Judgement, paras 1'98-200 (f~otnores odrted). 
w The Yrorecuto* v. Clkmenr Kayishemcc und Obed Rwinduna, Case NO. ICTR-95-14., Reasons for Judgement of 1 
June 2001 ["Kayishema m d  Ruziruiana A p e  Judgement"), para. 91. 
'' Niyitegeka Appeal Judgement, para. 200. 
90 See Niyiwjieku Appeal Judgcrncnr, paras 199-200,205-206,210,237. 
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material fact is introduced. However, an objection raised later at trial will not automatically lead to 

a shift in the burden of proof: the Trial Chamber must consider relevant factors, such as whether the 

Defence provided a reasonable explanation for its failure to raise rbe objection earlier in the trial. 

47. The Appeals Chamber finds rhat the statements made by the Trial Chamber at paragraph 7 

of the Impugned Decision must be corrected to tbe extent explained above. As a consequence, the 

Trial Chamber shouId reconsider the Impugned Recision an this basis. This reconsideration will be 

limited to the instances where the Trial Chamber found that rhc objection had not been raised at the 

time the evidence was introduced and therefore concluded that the burden of proof had shifted ro 
the Defence. 

V. CONCLUSION 

48. The Appeals Chamber finds that even if a Trial Chamber fmds that the defects in the 

indictment have been cured by post-indictment submissions, i t  should consider whether the extent 

of the defects in the indichnent materially prejudices the accused's right to a fair t r ia l  by hindering 

the preparation of a proper defence. The Appeals Chamber instructs the Trial Chamber to 

reconsider the Impugned Decision on this basis. In all other respects, the Appeals Chamber is of the 

view that the TriaI Chamber did not err in its articuhtion of the principles at paragraph 10 of the 

lmpugned Decision. As to paragraph 7 of the Impugned Decision, the Appeals Chamber has 

outlined tbe approach that should be taken in deciding whether an objection for lack of notice has 

been timely raised. and, consequently, who bears the burden of proof on this question. The Appeals 

Chamber instructs the Trial Chamber to reconsider the Impugned Decision to the extent described 

above. 

VI. DISPOSITION 

49. For the foregoing reasons, the Interlocutory Appeal is allowed in part. 

Done in English and French, the English text being authoritative. 

c t h e  ap@, h e  AppcaIs Chamber expresses no opinion on the question wherher the 
two molions filcd in May and August 2002 by the Ntabakuze Defence constitute sufficiently specific objections. 
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