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1. The Appeals Chamber of the International Criminal Tribupal for the Prosecution of Persons
Responsible for Genocide and Other Serious Violations of International Humanitarian Law
Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other
Such Violations Committed in the Territory of Neighbouring States between 1 J anuary 1994 and 31
December 1994 (“Appeals Chamber” and “Iribunal”, respectively) is seized of “Joseph
Kanyabashi’s Appeal of Trial Chamber II's Decision of 21 March 2007 (pursuant to Rule 73(B) and
(C))” filed on 9 May 2007 (“Appeal” and “Appellant™),

2. On 14 May 2007, Elie Ndayambaje filed his response, supporting the Appeal;' on 16 May
2007, Arstne Shalom Ntahobali filed his response, partly supporting the Appeal;% on 17 May 2007,
the Prosecution filed its response, opposing the Appe'dl;3 on 21 May 2007, the Appellant separate]y
replied to the responses of Mr. Ntahobali and the Prosecution;* on 22 May 2007, M. Ntahobali
filed a rejoinder;” and on 28 May 2007, the Appellant filed a supplemental reply to Ntahobali's

rejoinder.®

I. BACKGROUND

3. The Appellant is being jointly tried with Elie Ndayambaje, Pauline Nyiramasuhuko, Arséne
Shalom Ntahobali, Sylvain Nsabimana and Alphonse Nieziryayo. The tral of the Appellant and his
co-accused commenced on 12 June 2001, On 5 October 2006, Trial Chamber II (*Trial Chamber™)
issued a Scheduling Qrder which noted that the presentation of the Defence case for each of the
accused was to be completed by “mid-2007” and that all efforts should be made to ensure the
efficient conduct of the proceedings to comply with that deadline, It ordered the Appeliant, Mr,
Ndayambaje and Mr. Nieziryayo to significantly reduce the number of their respective witnesses,

' Elie Ndayambuje's Responsc and Submissions Relating 1o Joseph Kanyabashi’s Notice of Appeal Entitled: Toseph
Kanyabashi’s Appeal Against the Chamber’s Deciston of 21 March 2007 (Pursuant 1o Rule 73 Paragraph (B) and (C) of
the Rules of Procedure and Evidenee, Filed on 0 May 2007, 14 May 2007 (“Ndayambaje's Responsc™).

? Arséne Shalom Niahobal’s Response to Kanyabashi’s Appeal Against the Trial Chamber's Decision of 21 Murch
2007, 16 May 2007 (“Ntahobali’s Response™).

* Prosecution Response 1o the *Appel de l'accusé Joseph Kanyabashi de fa Décision de lo Chambre de premigre
instance JT du 2] mars 2007 (en vertu de | article 73 para B et C)', 17 May 2007 (“Prosecution’s Response™).

* Appellant Joseph Kanyabashi's Reply to Arstne Shalom Niahobali’s Response Relating to the Appeal of Trial
Chamber IT's Decision of 21 March 2007 (Pursuant to Rule 73 (B) and (C), 21 May 2007 ("Reply 10 Niahgbali’s
Response™) and Répiique de Uappelant Joseph Kamyabashi i la Réponse du Procurenr concernant Dappel de lu
decision de lu Chambre de premisre instance 1] di 24 mars 2007 (en verte de ' article 73 para B et C), 21 March 2007
5“chly to the Prosecution's Response”).

Arstne Shalom Nrtahobali's Rejoinder to the Appellant’s Reply 10 his Response 10 Accused Kanyubashi's Appeal of
Trial Chamber II's Decision of 21 March 2007, 22 May 2007, The Appeals Chamber notes that no provision of the
Tribunal’s Rules of Procedore and Evidence ("Rules”) or of its Practice Directions sulherize a party Lo file rejoinders or
supplemental replies. This filing is therelore inadmissible and will not be considercd by the Appeals Chamnber.
¢ Appcllant Joseph Kanyabashi's Supplemental Reply to Arséne Shalom Niahobali's Dupligue Relaling (o the Appeal
of the Trial Chamber I Decision of 21 March 2007 (Rule 73 (B) and (C), 28 May 2007, This filing is inadmissible and
will therelore not be considered.
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particularly those witnesses who were being called to prove the same facts, by 6 November 2006.”
At the time of the issuing of the Scheduling Order, the Appellant had listed 110 factual witnesses
and seven expert witnesses, and no action was taken by the Appellant to comply with the
Scheduling Order and reduce that number. On 9 November 2006, the Trial Chamber issued g
second Scheduling Order, in which it consjdered that the Appellant should have been in a position
to reduce the number of his witnesses and to file a revised list of witnesses and ordered that this be
done by 4 December 2006.% The Appellant subsequently indicated that he intended to call forty-nine
' witnesses from the original list and, additionally, call twenty-three new witnesses.’ Following this
indication, the Trial Chamber issued a further Scheduling Order on 13 December 2006 in which it
ordered the Appellant to further reduce the number of witnesses and file a final list of wiinesses by
31 January 2007. The Appellant failed to comply with this order and additionally brought three

miotions secking to vary his list of witnesses,

4, In a motion filed on 22 December 2006, the Appellant requested leave to drop sixty-one
witnesses and to add twenty-two witnesses to his list of witnesses.'® In the second motion, filed on 7
February 2007, the Appellant requested leave to drop twelve witnesses and to add seven witnesses
to his list of witnesses.'! Finally, in the third motion, filed on 5 March 2007, the Appellant
requested leave to drop nine witnesses from his list of witnesses.'? In a decision rendered on 21
March 2007, the Trial Chamber denied the Appellant leave to expand his witness list and ordered
him to file a “revised list of witnesses containing not more than 30 witnesses” by 5 April 2007."

3. The Appellant sought leave to appeal the Impugned Decision and, on 3 May 2007, the Trial
Chamber granted his request for certification to appeal, pursuant to Rule 73 (B) of the Rules.’*

" Scheduling Order, 5 October 2006, p. 2.

¥ Scheduling Order, 9 November 2006, pp. 2, 3.

? Tmpuzned Decision, para. 4.

' The Prosecutor v. Elie Ndayambaje et al., Case No, ICTR-98-42-T,, Motion to Vary the List of Joseph Kanyabashi's
Delenee Wilnesses Pursuant to Rule 73ter, 22 December 2007,

" The Prosecutor v. Elie Ndayanbaje et al., Case No. ICTR-98-42-T, Second Motion 10 Vary the List of Joseph
Kapyabashi’s Dcfencc'Wilncsses, 7 February 2007,

" The Prosecutor v. Elie Ndayambaje et al., Case No. ICTR-98-42-T, Requéte de Joseph Kanyabashi en vertue de I’
article 73 ter demandant de refiver neuf témoins, S March 2007.

* The Prosacuror v. Elie Ndayambaje et al., Casc No. YCTR-28-42-T, Decision on Joseph Kanyabashi’s Motions for
Modification of his Witness List, the Defence Responses to the Scheduling Order of 13 Dccember 2006 and
Ndayambaje’s Request for Extension of Time within which (o Respond to the Scheduling Order of 13 December 2006,
21 March 2007 (“Impugncd Decision”), p, 9,

"* The Prosecutor v. Elie Ndayambaje et al., Case No. ICTR-98-42-T, Decision on Joseph Kanyabashi's Motion for
Certification 1o Appeal the Decision of 21 March 2007, 3 May 2007 (“Decision on Certification™), paras. 10, 23, 24, p.
6. The Trial Chamber denied Mr. Ndayambaje's request for certification, Se¢ id, para. 21.

2
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II. SUBMISSIONS

6. The Appellant requests that the Impugned Decision be quashed and that the matter be
remitted to the Trial Chamber for reconsideration.’® In support of this request, he submits that (1)
the Trial Chamber disregarded the “audi alteram partem rule” when it rendered the Impugned
Decision, as he was not given the opportunity to make any submissions on the number of witnesses
necessary for his defence;'® (2) his motions to vary his witness list were denicd without being
considered on their merits'’ and the Trial Chamber failed to provide a reasoned opinjon for the
denial;'® (3) in rendering the Impugned Decision, the Trial Chamber commiited g discernible error
in exercising its discretion;'® (4) the Impugned Decision contravenes his right to provide a “full
answer and defence” (o the case against him:*" and (5) the Impugned Decision affects the fairness
of his trial, as it violated the right to equality.?!

7. Mr. Ndayambaje submits that he supports the Appellant’s submissions that refer to and
concern him, and has no comments or objections to those submissions that relate solely to the
Appellant.?? He argues that the mpugned Decision should be quashed because (1) it affects the
faimess of the trial;* (2) it violates his right to present a full answer in defence;* and (3) the Trial
Chamber failed to provide a legal basis for the exercise of its discretion in limiting the number of

witnesses he may call,*

8. As far as Mr. Ntahobali is concerned, he contests in part the grounds of appeal and the relief
sought.*® He disagrees with the Appellant’s arguments relating to the “audi alteram partem rule™”’
and submits that the Trial Chamber erred “in an obvious and unreasonable manner” in the exercise

of its discretion and had not examined a]l the facts and submissions brought to its attention,2®

9. The Prosecution responds that the arguments advanced by the Appellant and M,
Ndayambaje are similar and therefore addresses them jointty.* The Prosecution submits that (1)

there was no breach of the Appellant’s right 1o be heard as there is no requirement that a Trial

" Appeal, para. 63.

" Appeal, paras. 30 — 38.

' Appeal, paras. 30, 39 — 42,

'* Appeal, paras. 30, 43 - 45.

¥ Appeal, paras. 54 ~ 57.

2% Appeal, paras, 30, 45 — 57.

' Appeal, paras. 30, 58 — 62.

= Ndayambaje's Response, para. 14.

“ Ndayambaje's Response, paras. 16 — 31.
* Ndayambaje’s Response, paras. 31 ~ 40,
® Ndayambaje’s Response, para. 41,

2% Ntahohali's Response, para, 4,

" Ntahobali's Response, para. 6,

% Ntahobali's Responsc, para. 16.

Case No. ICTR-58-42-AR73 21 Augus1 2007
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Chamber invites parties to make further submissions in respect of an issue on which it has already
received submissions;™ (2) the Trial Chamber heard and considered the Appellant’s submissions
and provided reasons for its finding that the number of the Appellant’s intended witnesses was
excessive;” and (3) the Impugned Decision does not violate the Appellant’s right to make a full
answer in defence nor does it violate the principle of equality before the Tribunal.® In TESpONsE to
Mr. Nadayambaje’s argument that the Trial Chamber had not clearly indicated the legal basis for its
decision to limit the number of witnesses, the Prosecution submits that Rules 54, 73pis and 90 (F)
of the Rules recognize the authority of a Tral Chamber to control the proceedings, including
limiting the numbers of witnesses, >

III. DISCUSSION

A. Standard of Review

10.  The Appeals Chamber considers that it is well-established in the jurisprudence of the
Tribunal and that of the International Criminal Tribunal for the Former Yugoslavia (“ICTY™) that
Trial Chambers exercise discretion in relation to the conduct of proceedings before them.’* In the
present case, the Impugned Decision to reduce the number of witnesses who may testify on behalf
of the Appellant was a decision taken within the discretion of the Trial Chamber, to which the
Appeals Chamber accords deference. This deference s based on the Appeals Chamber’s
recognition of the Trial Chamber’s familiarity with the day-to-day counduct of the parties and
practical demands of the case.”® The Appeals Chamber's examination is therefore limited fo
establishing whether the Trial Chamber abused its discretion by committing a discernible error.?®
The Appeals Chamber will only overturn a Trial Chamber’s exercise of its discretion where it is

found to be (1) based on an incorrect interpretation of governing law; (2) based on a patently

* Prosecution’s Response, para. 3.

™ Prosecution’s Response, para. 18.

2! Proseculion's Response, para, 24.

*? Prosecution's Response, para. 34.

** Prosecution’s Response, paras. 35, 36.

¥ See, e, & The Prosecutor v, Edouard Karemera et al., Case No, ICTR-98-44-AR73.8, Decision on Interlpentory
Appeal Reparding Witness Proofing, 11 May 2007, para. 3 Prosecutor v, Jadranko Prli¢ et ul., Case No. IT-04-74
AR73.2, Decision on Prosecution Appeal Conceming the Trial Chamber’s Ruling Reducing Time for the Progecution
Case, 6 Fcbruary 2007 (“Prii¢ Deeision on Reduction of Time™) para. 8, referring to Decision on Joint Defence
Interlocutory Appeal against the Trial Chamber's Oral Decision of 8 May 2006 Relating (0 Cross-Examination By
Defence and on Association of Defence Counsel’s Requesl for Leave to File an Amicus Curige Bricl, 4 July 2006
(“Priic¢ Decision on Cross-Examination™), p. 3.

See, e.g., Prii¢ Decision on Reduction of Time, para. §.

* See, e.¢.. The Prosecutor v. Edouard Karemera er al., Case No, ICTR-98-44-AR73.8, Decision on Interlocutory
Appeal Regarding Witness Proofing, 1] May 2007, para. 3.

4
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i
incorrect conclusion; of facr; or (3) s0 unfair or unreasonable as 1o constitute an abuse of

discretion.’’

B. The admissibility of Ndavambaje’s Responuse and Ntahobali’s Response

1. As a preliminary matter, the Appeals Chamber considers whether Mr. Ndayambaje’s
Response and Mr. Ntahobali’s Response are admissible. The Appeals Chamber notes that in the
Blaskic case, the Appeals Chamber of the ICTY considered that “the purpose of a response is to
give a full answer to the issues raised in a motion by the moving party”.”® While the Practice

Direction does not specifically provide for the possibility for a co-aceused to file submissions in

appeal proceedings initiated by another co-accused, this may be allowed in the circumstances of g
given case, particularly where such co-accused has a specific interest in the matter and where
considering such filing as valid would be in the interests of justice and of no prejudice to other
paﬂ;:ics.Elg

12. Mr. Ndayambaje submits that any ruling by the Appeals Chamber which allows the
Appellant’s submissions is equally applicable to him.% He argnes that his response is justified
because the presentation of his defence “cannot be subject to rules and principles that are different
from those which dictate the conduct” of the Appellant’s c:ase:,‘u and contends that the fact that ke
chose not to request certification to appeal the Impugned Decision should not be construed as a
waiver of his right to “make full answer and defence” 4 Most of the submissions in Mr.
Ndayambaje’s Response relate solely to his case and challenge the Impugned Decision with regard
10 its order to him to file a revised wimess list containing a maximum of thirty witnesses.*® The
Appeals Chamber finds that these arguments are inadmissible with respect to the appeal of the
Appellant as they are not made in response to that appeal. For Mr. Ndayambaje to raise these
arguments on his own behalf with respect to the restriction on the number of winesses he is
permitted to call, he needs to have obtained certification. He cannot attempt to appeal the Impugned
Decision with the objective of having the Trial Chamber’s reduction of the number of his witnesses

reversed by filing a response to a certified appeal of a co-accused,

7 See, ¢.&., The Prosecutor v. Edouard Karemera et al., Case No. ICTR-98-44-AR73.8, Decision on Interlocutory
Appeal Regarding Witncss Proofing, 1) May 2007, para. 3.

** Prosecuror v, Tihomir Blagki¢, Case No. IT-95-14-R. Decision on (he Prosecution’s Motion Secking a Declaration, p.
4; Prorecutor v. Ante Gotoving ef al, Case No. IT-06-90-AR73.2, Decision on Ivan Cermak’s Interlocurory Appeal
2gainst Trial Chamber's Decision on Conllicl of Interest of Attorneys Cedo Prodanovié and Tadranka Slokovié¢, 29 Tune
2007, para, 12 ("Gotovin Decision™).

*® Garovina Decision, para. 12,

*? Nduyambaje's Response, para, 10,

" Ndaysmbaje's Response, para. 11,

** Ndayambaje's Response, para, 12.

* See Ndayambaje’s Response, pacas. 16 - 49.

Case No. ICTR-98-42-AR73 2] August 2007
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13. In the case of Mr. Ntahobali, the Appeals Chamber notes that in his Response, he submits

that in rendering the? Impugned Decision, the Trial Chamber crred, “in an obvious and unreasonabie
manner”, in the exercise of its discretion,* and that it failed to examine all the facts and
submissions brought to its attention.* Accordingly, Mr. Ntahobali's Response challenges the
Impugned Decision and the Trial Chamber’s use of its discretion.*® The Appeals Chamber considers
that, as Mr. Ntahobali did not seek and was not granted certification to appeal from the Impugned
Decision, his arguments in this regard are inadmissible before the Appeals Chamber.

14, The Appeals Chamber holds that to grant an accused, who has not obtained the required

certification, the standing to challenge a Trial Chamber decision on appeal in his response to an
appeal filed by a co-accused would Open the interlocutory appeal process to abuse. Where
certification in accordance with Rules 73 (B) and (C) of the Rules is required, parties must obtain
such certification if they intend to appeal a decision. Consequently, the Appeals Chamber considers
that it will only take into consideration those arguments made by Mr. Ndayambaje and Mr.
Ntahobali that are legitimately made in response to the certified appeal of the Appellant.

C. The alleged failure to hear the Appellant on why he required more than thirty witnesses

for his defence

15.  The Appellant submits that the Trial Chamber failed to comply with [the audi alteram
partem rule when it ordered a reduction in the number of his witnesses to a maximum of thirty, as
he was not granted an opportunity to address the Trial Chamber on the number of witnesses
necessary for the presentation of his defence, prior to the Impugned Decision bein g rendered.?” He
argues that Article 20(2) of the Tribunal’s Statute (“Statute™) confers on an accused the right to a
fair and public hearing and imposes an obligation on the Trial Chamber to hear an accused when
decisions are being taken in relation to the presentation of his or her defence.*® According o the
Appellant, this principle is cqually applicable where Trial Chambers exercise their power to control
the proccedings.*

16. The Appeals Chamber notes that the Trial Chamber took into consideration the Appellant’s
Pre-Defence Brief, as well as the “will-say” statements of his proposed witnesses. The Appellant’s
Pre-Defence Brief and the “will-say” statements of his potential witnesses constituted hjs
submissions to the Trial Chamber on the presentation of his defence, pursuant to Rule 73ter of the

™ Ntabobali’s Response, para, 15.

%7 Niahobali's Response, para. 16,

%9 Ntahobali’s Response, paras. 15 — 35.
" Appeal, para. 34.

“8 Appeal, para. 36.

* Appcal, para, 36,

Case No. ICTR-98-42-AR73 21 August 2007
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Rules. After considering the Pre-Defence Brief and the “will-say" statements, the Trizl Chamber

concluded that; 7

From an exm::ﬁnation of the will-says attached to the Pre-Defence Brief, the Chamber finds for
example that, 15 witnesses envituged 1o tesiify about Kanyabashi’s character is excessive.
Similarly, five witnesscs to lestify about people alleged 10 have hidden in Kanyabashi’s house
between April and July 1994 and six witnesses 10 lestify on the alleged attack on the dispensary in
Matyazo secteur in April 1994 gre excessive, ™

The Appeals Chamber finds that the submissions of the Defence made in the Pre-Defence Brief and
“will-say” statements formed the basis for the Trial Chamber’s decision ordering a reduction in the
number of the Appellant’s witnesses. Therefore, there is mo merit in the contention that the
Appellant had not been heard when the Trial Chamber ordered a reduction in the number of his
witnesses. The Trial Chamber was well aware of the Appellant’s reason for the calling of these
witnesses and did not consider that the Appellant’s defence necessitated calling numerous witnesses
10 testify to the same factual allegations. Such a decision was well within the Trial Chamber’s

reasonable exercise of its discretion in the management of the trial proceedings,

D. The Trial Chamber’s alleged fajlure o examine the Appellant’s motions and to issne a

reasoned decision

17.  The Appellant submits that the Trial Charaber erred in failing to comply with the audi
alteram partem rule, as well as Article 20(2) of the Statute when it ruled on two of his motions
seeking to vary his list of witnesses ™' He argues that the Trial Chamber dismissed both motions
“without considering their merit” and without providing a reasoned decision, The Appellant
conlends that he is entitled to know the Trial Chamber’s reasons for determining that his witnesges

are excessive in number as well as which witnesses are held to be excessive, ™

18. The Appeals Chamber notes that a Trial Chamber must, at minimum, provide reasons in
support of its ﬁndinés on the substantive consideration relevant for its decision.** In the present

case, the Appeals Chamber recails that the Appellant indicated to the Trial Chamber, on 4

December 2006, that he had fifty-six witnesses. The Trial Chamber directed him to significantly
reduce this number éf witnesses in its Scheduling Order of 13 Decemnber 2006. Following this
Scheduling Order, the Appeliant filed his motion of 22 December 2006, In thal motion, he
requested leave (o drop sixty-one witnesses from his wilness list, even though he had earlier

501

., impugned Decision, para. 35,

' Appeal, paras, 39 — 42.

52 Appeal, para_ 30,

* Appeal, para. 25, |

* Prlic Decision on Reduction of Time, para, 16.
s Impugned Decision, para, 32.

Cuse No. ICTR-98-42-AR73 21 August 2007
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indicated that he had only fifiy-six witnesses. In that motion, he further requested leave to add
PVenty-two witnesses 1o his witness list.*® Similarly, in his motion of 7 February 2007. the

Appellant requested|leave to add seven witnesses and to drop twelve wiinesses.>’

|
19.  In light of the confusing nature of these motions filed ig the face of a clear direction to
reduce the number of fifty-six witnesses, the Trial Chamber ruled that:

|

Kanyabashi’s Lucccssivc motions for variation of his witness list are unnccessary, and constitute
an abuse of process as they endlessly relitigate an issue alroady adjudicaled upon. The previous
Orders required the Defence to reduce significantly their witness lists at the time. The appropriute

|

r
‘The Appeals Chamll‘xcr considers that this reasoning sufficiently informs the Appellant of the
reasons for the clismiiv.sal of his motions. While the Appellant may, with leave of the Trial Chamber,
reinstate witnesses Or; vary his list of witnesses,> he may only do so after he has complied with the
Trial Chamber’s orders to significantly reduce his witness list. Consequently, the Appellant’s

argument lacks merit;
|

E. The alieged violation of the right to present a full and complete defence

20. The Appeuan% submirs that the fmpugucd Decision “violates his right to make a full answer
in defence”, as he is now forced to withdraw five witnesses listed in his Pre-Trial Brief, as well as
twenty-six witnesses listed in the two motions.*” He contends that the Trial Chamber committed g
discemible error in ekercising its discretion when it limited the number of witnesses he may call, 1o
thirty.®’ In this regard, the Appellant argues that the number of his witnesses cannor be deduced by
a “simple mathcmatio::al calculation”® and that the mumber of witnesses called by his co-accused
cannot be the only pé:int of reference when determining the number of witnesses he is entitled to

call in his defence.™ °

{

86 Impugned Decision, para. 7. See para. 8 of ‘the Impugned Deeision where the Appeltant subsequently requested
mincleen witaesses to be added to his witness lisl instcad of twenty-lwo,

*7 See paras. 3, 4 supraq.

** Impugned Decisjon, para. 33.

*® See Rule 73ter of the Rules which states that “Atter cemmencement of the Defence case, the Defence, if it considers
1L 1o be in the interest of jlstice, may move the Trial Chamber [or leave to reinstate the list of witnessce o [0 vary ils
decision as Lo which wilnesses are to be called™.

* Appeal, paras, 46, 47. | ;

 Appeal, para, 34, |

. Appeal, para 47,

® Appeal, para. 49, '

Cuse No. ICTR-98-42-AR73 21 Avngust 2007
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21, Asnoted above, Trial Chambers exercise discretion in relation to the conduct of proceedings
before them.® The Appeals Chamber notes that in the Ori¢ case, the ICTY Appeals Chamber held

that;

[s}ithough Rule 73ter gives the Trial Chamber the authority to limit the length of time and the
number of witnesscs allocaled to the defence case, such restrictions are always subject to the )
general requirement that the rights of the accused pursvaat to Article 2] of the Stamte of the

International Tribunal be respected. Thus, in addition to the question whether, rclative to the time
allocated to thé Prosecution, the time given 1o the Accused is reasonably proportional, a Trial
Chamber must|alse consider whether the amount of time is objectively adequate to permit the
Accused 10 set forth his case in a manner consistent with his righrs, %

Conseguently, the Apjpeals Chamber must determine whether in ordering the Appellant to reduce
the number of his witnesses, the Trial Chamber took into consideragon the complexity of the
Appellant’s case and determined that the maximum number of witnesses allotted to him was
sufficient to allow thcg Appellant a fair opportunity to present his defence.

22, The Appeals (‘:?hamber notes that when ordering the Appellant to reduce the number of his
witnesses in the Implflgned Decision, the Trial Chamber was guided by its previous orders which
directed the Appellanlf: to significantly reduce the number of his witnesses.’ The Appellant’s failure
to comply with those orders® resulted in the Trial Chamber issuing the Impugned Decision and
ordering the Appellanit to reduce the number of his withesses to a maximum of thirty.

23.  Inissuing the ilmpugnr:d Decision, the Trial Chamber was also guided by the time-frame of
“mid-2007" to compleéte the Defence cases of all six accused, which it considered to be reasonable
in the circumstances of a trial that started in 2001. Thus, it concluded that it was in the interest of
justice that pchcecdin,:gs in this trial should come to an end within that time-frame.%® In this regard,
the Trial Chamber cojnsidered the “need to balance the rights of each accused to a fair trial” and
fock into consideration “the right of each Accused in this joint trial to be tried without undue
delay”, noting that “nene of the first three Defence teams have called more than 26 witnesses.””

24.  The Appeals ¢harnber considers that the Trial Chamber’s duty to ensure the faimess and
expeditiousness of trial proceedings entails a delicate balancing of interests, particularly in cases, as
in the present one, where there are six accused. As already stated, the Appeals Chamber is satisfied
that it was well withﬂli the discretion of the Trial Chamber 10 reduce the number of witnesses to be

* See para. 10 supra.
8 Prosecutor v, Naser Orid, Case No, IT-03-68-AR73.2, Interlocutory Decision on Length of Defence Case, 20 July
2003, (“Ori¢ Decision™), !
& Oric Decision, para. 8.
" Ympugned Decision, par‘as. 3,5, 31.
% Impugned Decision, para. 3,
* Scheduling Order of 13 December 2006, p. 3.
“ Impugned Decision, parks. 30, 37,

Case No. ICTR-98-42-AR73 21 Augus1 2007




21/08 '07 18:30 FAX 6031705128832 ICTR Hdo1z

473/H
called by the Appc]}a;ut by reference to the Pre-Defence Brief and “will-say” statements. The
Appeals Chamber is fu.rther satisfied that in basing its decision on a consideration of the evidence to
be adduced by the prclbposed witnesses, the Trial Chamber properly considered whether reducing the
number of the Appe]:.lant’s withesses to & maximum of thirty wouold still allow the Appellant the
oppertunity 1o prese.n‘lt an adequate defence. Accordingly, the Appeals Chamber finds no error on
the part of the Trial C‘%hamber.

i
! F. The alleged violation of the yight to equality
]

25. The Appcllan!t submits that the Impugned Decision violates Article 20(1) of the Statute,
which provides that a}ll persons should be equal before the Trbunal” and thereby “compromises the
faimess of the r.n'al”.?:z He argues that when it comes to the presentation of his evidence, he is not
being treated the way other parties involved in his trial have been treated.” He avers that Mr.
Nteziryayo was give;'n “preferential treatment” when he made his request to vary his witness Iist,
while iIn the case oFf Mr. Ntahobali the Trial Chamber merely limited the scope of witness
testimonies.”* Furthm!‘more, the Prosecution was never forced to reduce the number of its witnesses

and reserved the right to review its witness list.””
;

26. The Appeals Chmnbcr recalls that in the Karemera et al. case,’® it endorsed the following

reasoning of the IC‘I“:f Appeals Chamber in the Oric case:”’

The Appeals ¢Mba has long recognised that “the principle of equality of arms between the
prosecutor and accused in a criminal trial goes to the heart of the fair trial guarantee.” At a
minirnum, “cqlualily of arms obliges a judicial body to ensure that neither party is put a1 a
disadvantage v\fhcn presenting its casc,” cerlainly in terms of procediral cquity. This is not 1o say,
however, that an [a]ccused is necessarily entifled 1o preciscly the same amount of lime or the same
nimber of witdesses as the Prosecution. The Prosecution has the burden of telling an entire story,
of pulling together a coherent narrative and proving every necessary element of the crimes charged
beyond a reasonable doubt. Dolence strategy, by contrast, often focuses on poking speeifically
targ=ted holes {in the Proseculion's casc, an endeavour which may requirc less tme and fawer
witnesses. This is sufficient reason o explain why a principle of basic proportionality, rather thag
& strict prinr:.ip]"e of mathematical eqvualiry, generally governs the relationship between the time and
witnesses allocated to the two sides. ™

The Appeals Chambef:r considers that all parties are not entitled to call precisely equal numbers of
witnesses and, as noted above, the Trial Chamber has the discretion to limit the number of

witnesses a party may call. This discretion may be exercised pursuant to Rules 734is and 73ter of

") Appeal, para. 59, :

7
Appeal, para. 58, !

™ Appeal, para. 60.

™ Appeal, para. 59, '

¥ Appeal, para, 60. :

® Prosecutor v, Edauardr Karemera et al, Case No.ICTR-98-44-AR 15hir 3, Decision an Appeal Pursnant to Rule 15

bis (D), 20 April 2007, para. 27.

7" Orie Decision. '

" Oric Decision, para. 7 (intcmal [oolnole omitled),

Case No, ICTR-98-42-AR73 21 Aungus( 2007




21708 "0OT7 18:31 FaX 003‘1705128932 ICTR do12
J -

472/H
the Rules. Where the| Trial Chamber exercises this discretion, it must be subject 1o the full respect of
the rights of the party concerned. In cases where an exercise of this discretion leads to a situation
where one party has tnore wimesses than the other, this does not hecessarily mean that the principle
of equality of arms (is violated. In the present case, the Appeals Chamber notes that the Tria]

Chamber took into account the Prosecutioﬁ’s argument that “during its case, it significantly reduced
I

its list of witnesses calling only 59, which is an average of only 10 witnesses per aceused”.” The

Appellant has failed |to demonstrate any infringement of the principle of equality of arms in his

case, and the Appeals Chamber accordingly dismisses his contention in this regard.

IV. DISPOSITION

;
|
27.  For the aforen‘ﬁeulimled reasons, the Appellant’s Appeal is DISMISSED in its entirety.

|
Done in English and ll’*rcnch, the English text being anthortative.

Dated this the 21 d.aflg of August 2007, : M
l

ar The Hague,
The Netherlands.

Judge Fausto Pocar,
Presiding

[Seal 0£ él;er’ﬁjbunal]
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¥ Impugncd Decision, psu-!a. 20.
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