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1. The Appeals Chamber f the hternatimal Criminal Trib~mal for the Prosecution of Persons 

Responsible for Geuocide and Other Serious Violations of International PIumanitahi Law 

Committed in the Territory f Rwanda and Rwandan Citizens Responsible for Gcnocide and Other 

Such Violations Commiited jn the Territory of Neighbouring States, between 1 January and 31 

December 1994 ("Appeals hamber" and "Tribunal", respectively) is seized of an interlocutory 

appeal filed by Joseph Nzi orera ?Appellant") on 16 July 2007' agaiust a decision rendered by 

Trial Chamber LII on 11 Ju 2007, concerning the right of an accused to be present at trial.' The 

Prosecution responded on 2 I August 2007,' and the Appellant replied on 28 August 2007.~ 

I 
A. Background 

I 
2. On 27 June 2007, co sel for the Appellant informed the Trial Chamber that the Appellmt 

was ill and that a medical had pronounced him unfit to attend trial for three days.5 Counsel 

requested the Trial the proceedings untT1 the Appellant would be medically fit 

to attend his triaL6 denied the request by oral decision and held that it would 

proceed with the Prosecution Witness Twahirwa in the absence of the 

 ellant ant.' The the assistance of the Registry in ensuring %at the 

relevant proceedings" would be provided to the Appellant 

an in camera conference with the pasties and 

ecision to Proceed in the Absence of the Accused, 16 July 2007 YNzirorera's 

August 2007, respcc Nzirorera's Motion 
for Sray of Proceed 

7 par la Chambrc III. Sur [sic] la srrspension de la proddure 
rer ouproc&s, 21 August 2007). On 27 August 2007, the Rosccurjon filed a 

Karemera's Appeal from Decision to Proceed in the Absence of 
n Requests for Exteasion of Time, issued on 29 August 2007, the Appeals 

("Reply"). 
' S E E  T. 27 Junc 2007, p. 11. 
' S e e  T. 27 June 2007, p. 9. 

' S F =  T. 27 June 2007, p. 23. i 
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3. On 28 June 2007, ellant requested rewusidemtion of the Trial Chamber's oral decision 

10 proceed with the of Witness Twahirwa in his absence or cdfication to 

appcal.10 The Trial its decision in p&rt w d  o~ally ruled that Witness 

Twahinva's should be stayed until his return to court but that 

co-accused should proceed in the Appellant's 

out the reasons for its decision in writing'' 

4. The Appellant's continued with their cross-examination of Witness Twahirwa on 

Thursday, 28 June absence, but in the presence of the Appellant's counsel. 

One of the to conclude his cross-examination on that day, and 

until Monday, 2 July 2007.'-n that day, Witness 

were completed in the presence of the Appellant 

and his counsel.14 

5. On 11 July 2007, Chamber issued the Impugned Decision setting out its written 

reasons for denying the request to stay the proceedings in his absence and granting Ule 

Appellunt certification 

6. The Appellant in proceeding with the cmss-examination of Witness Twahirwa by 

his co-accused in Trial Chamber violated his fundamental right to be tried in his 

presence, as 20(4)(d) of the Statute of the Tribunal ("Statute").'%e 

attend his trial but was unfit to clo so for medical reasons." 

exclusion of Witness Twahinva's testimony talcen in his 

absence." 

+ 
"'See T .  28 June 2007, p. 1. 
' I  See T. 25 June 2007, p. 7. '' Id. 

l5 See Impugned 
Reply, para. 20 
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B. Standard of Review 

7. Decisions relating to general conduct of trial proceedings are matiers within the discretion 

of the Trial ~ h a m b e r . ' ~  Decision, which mled on the right of the accused to be 

present at trial, was decision to which the Appeals Chanber must accord 

deference. Such recognition by the Appeals Chamber of ''the Trial 

Chamber's conduct of the pasties and practical demands of 

will i-hus be reversed only if the Appellant 

error in the Impugned Decision because it 

law, was based on a patently incorrect 

constitute an abuse of the Trial Chamber's 

discretion." 

C. A eged violation of the right to be present at trial 1 
8. In the Impupcd Chamber concluded that the cross-examination of Witness 

Twahinvq by the could proceed in his absence, despite his request for an 

adjournment, reasons and prevented his presence in court. 

9. The Appellant that while the right to be present at one's hid is not absolute,22 the only 

permissible where an accused waives his right to be present or where his 

e courtroom warrants a restriction of that right by the In 

as the only conditions which justify a court proceeding in his 

the Zigiranyirazo Decidon, which held that the right to be 

"where an accused disrupts the trial or in other similar 

any fitMer limitations to those envisioned in Rules 82bis 

" See The Prosecuror v. el al., Case No. ICTR-98-42-AR73;Decisioa on Joseph Kanyabashi's 

Witness Proofing, 1 1  May 2007, para. 3; Protais 
. -. . 

("%gbhnyimzo Decision"), 
*%ouecuror. it. Zdravko et a l ,  Case No. IT-04-80-AR73.1. Decision on Radjvoje Milerit's Tnlcriocutory 
Ameal Arainst the Trial Decision an Joinder of Accused, 27 J a n w  2006, para. 4: Prosecutor v. Slobodnn . . 
~iilo~1wi~;Case NO. IT-02-54 AM3.7, Decision on Interlocutory ~ ~ ~ e a l  o f t h e  T&l ~hekber ' s  Decision on thc 
Assigimxnr of Defence Couns 1.1 November 2004, pafa 9. 
" See KmyaboshiDecirion, p a. 10; Z i p m y i r m  Decision, para. 9. 
"See Nzirorcre's Appeal, para 14; Nzirorera's Reply, para. 2. 
" See Nzirorera's Appeal, par . 15-21. 
" See Nzirorern's Appeal, par 1 . 23-25. 
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and 80(B) of the Rules of rocedure and Evidence of the Tribunal ("Rules") must come from 

amendments to the Rules, n r ad hoc decisions of Trial ~harnbers.'' 

10. The Prosecution respo a Trial Chamber can vdidly continue a hid where an accused is 

absent for reasons othcr or voluntary absence.26 In this regard, it disputes the 

relevance of the Appellant, stressing that this jurisprudence does not 

involve the absence from trial due to illness.z7 

1 I .  Article 20(a)(d) of provides that an accused has a right 'To be tried in his or her 

presence". The Appeals interpreted the scope of this light as meaning that an accused 

has a right to be at his triaL2' However, the Appeals Chambers of both this 

Tribunal and of Tribunal for the fomler Yugoslavia ("ICTY") have also 

held that the absolute.29 In the Zigirunyimzo Decision, this Appeals 

or forfeit the right to be present at trial.30 The 

allows a Trial Chamber to remove an accused 

held that in determining to restrict any 

take into account "the proportiondjty 

right must be in senice of a 

than is necessary to accomplish 

the objective."" 

12. In the present case, th Trial Chamber cast the proportionality analysis in the following terms: f 

The Trial Chamber also tobk account of the fact that Witness Twdirwa's testimony only concerned 

[Tlhe objccrive ap 
azknowlzdged by 
whether there are 
examination of a 
pursuant to Ar(ic1e 

the alleged acts and condu 1 t of one of the Appellant's co -acc~sed .~~  

stake is the need to ellsure a reasonably expeditious trial which, as 
the Appeals Chamber, is of general importance. lh issue at stake is 
limitations which can be placed on the access of an accused to h e  
witness, without mrerially and rl;sproporh'onably impairing his rights 
20(A)(d) of the Stahlle to be tried in his presencc. 32 

See Nzirorern's Appeal, pa 
'"ee Response, para. 4. 
"See Response, paras. 8-9, 
'"ee Zigiraizyirazo Decisio 
" See Zigii-anyirazo Decisi bodan Milofevi6 v. The Prosecutor, Casc 
on lntcrlocutory Appcal er's Decision an lhe Assignment of Def 
("MiloSeviC Decision"), 
3D See Zigiranyirazo Deci " Id. (foomares omitted). 
" S ~ P  lmpugncd Decisio 
" See In~pugncd Decisio 
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13. The Appellant contend that the Trial Chamber 1 isappiied the proportionality principle set I P 
forth in the Zigirnnyirazo D cision and used it as "an opportunity to proceed in the absence of the 

accused if it balanced the rejudice to him against the benefits of an expeditious The 

Appellant also argucs that, i{ proceeding with Witness Twnhirwa's testimony on the premise that it 

only went to the acts and of his co-accused, the Trial Chamber violated the principle set 

forth in the Rules that in each accused is to be accorded the same rights as if he were 

being t~ied separately.35 "under the Prosecution's joint criminal enterprise and 

conspiracy theories, Mr. be convicted for the acts of MT. Ngin~npntse".~~ The 

Appellant also disputes the trial Chamber's reliance in the Lmpugned Decision on Rules 92bi.s and 

94(B) of the ~ u l e s . ~ '  I 
14. The Prosecuiion that the Trial Chamber reasonably applied the proportionality 

principle, striking m balance between the reasonably expeditious resolution of the case 

and the need to rights of the It adds that the reference to Rule 92his 

of the Rules in the Impuded Decision is correct %merely as a measure by which to assess the 

fairness of continuing the t r ja l  in the absence of the accused."39 

15. The Appeals Chamb that the right to an expeditious trial as a right guaranteed to all 

accused by the Statute was a relevant consideration for the Trial Chamber in 

balancing whether or not absence of the Appellant. However, in the circumstances 

of this complex and Chamber is not satisfied that the three day delay to 

the trial was right of the Appellant to be present at his own trial 

when the absence of the bppellant was due to no fault of his own. Furthermore, the Appeals 

Chan~ber holds that the l~r ia l  Chamber's comparison between the limitations placed on the 

Appellant's "access [...I the examination of a witness"40 and the restrictions permitted under 

Rules 92bis and 94p) of Rules is misguided. Rules 92bis and 94(J3) address the proof of facts 

of a matter other than thd acts of the accused. In the present case, the issue was quite different, 

namely, whether the p s i n c e  of an accused is required during the cross-examination of a witness 

by a co-accused or his co+sel. In the circumstances of a joint trial, it is irrelevant for the purpose of 

that detemination wheth or not the wituess's teslimony was likely to concem the alleged acts and i 
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conduct of a co-accused The Appeals Chamber s therefore not satisfied that in the presel~t 

circunlstances, the Trial properly exercised discretion. The Trial Chamber's restrictions 

on the Appellant's fair were unwarranted and excessive and thus fail the proportionality 

lest. Accordingly, the committed a discernible error. 

16. In ligll~ of the fact the parties dispute the relevance of the testimony of Witness 

T'wahirwk4' the Appeals will leave the question of whether the portion of Witness 

Twahim's testimony tak Appellant's absence should be excluded and whether that 

witness should be recalled in the presence of the  ellant ant,'^ to the discretion 

of the Trial Chamber, assess the significance of Witness Twahirwa's 

testimony in relation Appellant. The Trial Chamber may order the 

remedy, irany, that it 

D. Disposition 
I 

17. On the basis of foregoing, the Appeals Chamber G W T S  Nzirorera's Appeal, 

REVERSES the Decision, and .REMANDS to the Trial Chamber the consideration of 

the prejudice, if ed to the Appellant by proceeding, in his absence, with the cross- 

exanination of by the other w-accused in a manner consistent with this 

Decision. 

Done in English and ~rencb, the English version being authoritative. 

Dated this 5" day of 

nt The Hague, The Nether 

Fausto Pacar 
Presiding Judge 

i '' Sue Nzirorcm's Appeal, par s .  45-47: Response, para. 16. 
'= Nzizirorwa's Reply, para. 20 ootnote 13: see uko Rcspolue, para. 5 .  
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