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1. The Appeals Chamber of the trntemational Ctiminal Tribunal for the Prosecution of Persons

Responsible for Genocide and Other Serious Violations of International Humanitarian Law

Committed in"the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other

Such Violations Committed in the Territory of Neighbouring States between I January 1994 and

3l December 1994 ("Appeals Charrber" and 'Tribunal", .respectively) is seized of interlocutory

appeals filed by Edouard Karemerar and Matthieu Ngirumpatsez onZSeptember 2010, against the

oral decisi<in of Trial Chamber Itr of the Tribunal ("Trial Chamber") of 23 August 20103 and the

accompanying "Reasons for Oral Decision of 23 August 2010 and on Oral Applications for

Certification to Appeal".a The Prosecution responded on 13 September 2010.5 Karemera and

Ngirumpatse replied respectively on 1? September 2010.6

A. Dackground

2. On 1 July 2010, Joseph Nzirorera, one of the co-Accused in the Karernera et al. ftial, died.?

As a result, tlie Trial. Chamber cancelled the remainder of the hial session and postpcined the

colrmencement of Nginrmptase's defence case until the following trial session, beginning on

23 August 2010.8

3. On 13 August 2010, the Trial Chamber terminated the proceeedings against Nzirorera.e

Following this decision, Ngirumpatse and Karemera filed motions requesting the Trial Chamber to

order the Prosecution to amend the Indictment to remove all referenoes to Nzirorera as an accused

I Sowttission en appel de Edouard Karemera contre la dtcision orale du B qoAt 2010 et Ia ddcision << Roasons for Oral
Decision of 23 August 2010 and on Oral Applications for Certifisation to Appeal >, 2 September 2010 ('Karemera

apPeal").' Appel urgent de M. Ngirumpatse contre ln dAcision orale de h Chambre de premidre itutance N'III cn date du
23oobt 20lA sntuant sur la poursuite di procCs, et demande'de suspenrion de Ia procddvre,2 Sgptembcr 2010
("Ngirumpatse Appcgt").
' The Prosecutor v. Edouard Karemera and Matthieu Ngirumpatse, Case No. ICTR-9844-T, T. 23 August 2010 p, l8
("Impugned Decision").
a Tlu Prosecutor v. Edouard Karernera and Matthieu Ngiruntpatse, Case No. ICTR-9844-T, Reasons for Oral
Decision of 23 August 2010 and on Oral Applications for Certification to Appeal, 26 August 2010 ('Reasons for
Irnpugrred Decision'). See also The Prosecutor v. Edouard Karemera and Matthieu Ngirumpatse, Case No. ICTR-98-
44-T, Conigendum to Rcasons for Oral Decision of 23 August 2010 and on OraI Applications for Cortification to

Appeat, I Septemb€r 2010.
5 Prosecutor's Consolidated Response to"Appel Urgent de M. Ngirumpatse contre la ddcision orale de la Clumbre de
premiire iwtance No III cn date du % AoAt 2010 statuant sur la poursuite du procls, et denunde fu snspension de Ia-proc1dure" 

and Soumission en Appel de Edouard Karemera contre Ia ddcision orale du 23 AoAl 2010 et la dficision:
Reapns for Oral D€cision lsicJ of 23 August 2010 and an OraI Application for Certification to Appel lsicJ",
13 Septcmber 2010 ("Prosecution Response").
6 neptiquc de Edouard Karemera d lp <Prosecutor's Consolidated Rosponse>, 17 Septembcr 2010 ("Karemcra
Reply"); Rlplique dc M. Ngirumpatse d b r6ponse consolid€e du procureur sur l'appel urgent contre la ddcision orale
dc h Chambre fu premibre inttonce N'III en date du 23 aoAt 2010, t7 ScPtember 2010 ("Ngirumpatse Reply").
1 Sec The Prosecutor v. Edotnrd Karetusra et al., Case No. ICTR-98-44-T, Decision Relating to Registrar's
Submission Notifying the Dcmise of Accuscd Joseph Nzirorera, 13 August 2010 ("Decision Terminating hoceedings
Against Nzirorora"), para. l.
t ,See Reasons for Impugped Decision, para. 1.
v Decision Terminating Proceedings Against Nzirorera.
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and to remove all paragraphs of the indicnnent relating to allegations against Nzirorera.lo

Ngirumpatse and Karernera furfher requested the Trial Chamber to remove from the tial record all

evidence adduced by the Prosecution against Nzorirera or by Nzirotera and to stay the proceedings

pending the determination of .these matters. I I

On23 August 2010, the Trial Chamber issued an oral decision determining that the evidence

already adduced would remain on the rial record and rejecting the request to stay ttre proceedings.l2

It also ordered.the Prosecution to amend the Indictrnent by removing Nzirorera's narne from the

title and the counts of the Indicfinent, by deleting any reference to'him as an accused in the case,

and by referring to Nzirorera.'s name in a normal rather than bold fontl3 in order to indicate that he

was not a co-Accused. The Prosecution filed an amended Indicbnent the same duyJo On26 August

2010, the Trial Chamber issued written reasons for is oral decisibn and granted Karemera and

Ngirumpatse certification to appeal. t5

B. Subniissions

5. Karemera requests the Appeals Chamber to order the Prosecution to amend the lndictment

to remove all specific allegations against Nzirorera and all allegations common to the co-accused in

relation to which the Prosecutor only adduced evidence against Nzirorera.l6 He further submits that

Nzirorpra's name should be removed from the clwpeau paragraphs of the Indictment.l? Karemera

also argues that all Prosecution and Defence evidence which is specific to Nzirorera should be

removed from the trial record.ls In this regard, he asserts that the Triat Chamber should decide

whether to maintain as paxt of the record exhibits tendered into evidence by Nzirorera's oounsel that

are common to the three co-Accused.le

6. ln support of his Appeal, Karemera argues that the Trial Chamber erred in relying on the

Norman et al. case before the Special Court for Sierra lcone, which retained all the evidence on the

t0 The Prosecutor v. Edouard Karemera and Matthieu Ngirumpalse, Case No. ICTR-98-4+T, RequAte sur la nlcessit€
de modifier I'acte d'accusation el de retirer les Cl4ments de preuve devenns sans objet,23 August 2010, para. 29;The
Prosecutor v. Edouard Karemera and Matthicu Ngirumpatse, Case No. ICTR-98-44-T, M€moiri pour Matthieu
Ngirumpatse d la suite de I'ordonnance du 12 aoht 2010,20 August 2010,para.26.
" Idcm.
r2 lmpugncd Decision.
'" Idcm.
ta The Prosecutor v. tdouard Karemera and Matthieu Ngirumpatse, Case No. ICTR-98-44-T, Prosccutor's Submission
of Eighth Amcnded Indictment pursuant to Trid Chambcr III Ordcr of 23 August 20LO,23 August 2010 ("Indicunent
of 23 August 2010).
't Reasons for Impugned Decision, p.7. See also The Prosecutor v, Edowrd Karemera and Matthieu Ngirumpatse,
Case No, ICTR-9844-T, T. 24 August 2010 p. 10.
rl Karamcra Appeal, paras. 34, ?9.
" Karemera Appeal, pan.79.
'" Idem.
r? Karemera Appeal, para. 80. See also Karcmsra Roply, para. 33.
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Eial record after the death of Samuel Hinga Norman, who was one of the co-accused in that case'20

In this regard, he points'to the fact that the trial in,that cbse had been finished fol three months when

Norman died whereas the trial is ongoing in the present case.2l He contends ttra:t ttre Trial Chaniber

similarly erred in relying on the Brdanin cau;e.n He recalls that accused in joint hizils are to be

accorded:the same rights,as if they were being tied separately.ts IIe asserts that an accused should

not be held responsible for a co-accused's'criminal responsibility, and he contends that maintaining

tho Indictment arrd evidence as thiy currently stand has this effect and requires him to defend the

case against Nzirorera.u Karemera submits that the fact that joint criminal enterprise is pleaded

doesnot change this fact or relieve the Prosecution from proving that each accused was individually

part of the joint criminal enterprise.25 He further asserts that the co-Accused in his case did not

pursue a joint defence strategy.'6 He argues that the Impugned Decision violates the principle of

equality of arms and his right to be informed precisely and in detail of the charges against him and

to make submissions in relation to the Indictrnent.27

7. Karemera also subniits that the Appeals Chamber should declare all hearings undertaken

since 23 August 2010 on the basis of the Indictment of 23 August 2010 to be void and order the

suspension of the uial to remedy the prejudice and to allow the Defence time to examine the new

Indictment.2s

8. Ngirumpatse reguests the Appeals Chamber to reverse the Impugned Decision and to decide

upon the issues of the amendment of the Indictment, the status of the svidence adduced in relation

to Nzirorera, and the suspensinon of theproceedings, or alternatively, to remand these matters to the

Trial Chamber,2e He further seeks a stay of proceedings in light of the grave violation of his right to

a fair rial resulting from the continuation of the rial on the basis of a challenged Indicrnent and

evidence on the record.3o

9. Ngirumpatse submits that the present case is similar to the separation of an accused from a

joint trial and recalls that when Andrd Rwamakuba was separated as an accused from the present

a Karemera Appoal, paras. 10, t3, L5, referring to Prosecutor v. Samuel Hinga Norman et al., Case No. SCSL04-14
T, Dccision oa Rogistrar's Submission of Evidoncc of Dsath of Accused Samuel Hinga Norman and Conscquential
Issucs,2l May 2007 ("Norman et a/, Decision"), See also Karemera Reply, paras. 2-7.
2r KarcmcraAppcal,paras. 11, 12,74.See alsoKaromeraRcply,paras,6,7,34,35,40.
2 Karemera Rcply, paras. 8- I I .
" Karemera Apped, para. 16.
z Karomcra Appeal, paras. l?, L9, 28, 29. See ako Karemcra Appcal, paras. 36, 38, 39, 4245, 49, 61, (4,73 Karemera

Beply, paras. 38, 41-44.
T Karcmera Appeal, paras. ?-U26. See aLro Karemera Reply, paras. 47-56'
26 Karemcra Appeal, paras. 45, 48, 50-55; Karernera Roply, pans, 28'32.
' Karcmera Appeal, paras. 39, 6672. See aAro Karemcra Rcply, paras' L8,23,25'n,46'
2 Karqnera Appeat, paras. 81-83.
D Ngirumpatse Appeal, p. 13.
il Ngirumpatse Apped, p, 13; Ngirumpatse Reply, pua. 26.
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case, allegations against him were completely remorred from the Indictrnent.3l Similuly, he points

to other cases before the Internationat Criminal Tribunal for the fonner Yugoslavia ("ICTY") and

the International Criminal Court in which an accused died prior to the commencement of Eial and

the accused's name was removed from the indicunent.32 With respect to the Norman et aI. carie

before the Special Court for Siema Leone, he recalls that that case differed from the present one in

that the Norman et al. frat had finished when Norman died and that none of the parties objected to

proceeding on the basis of the existing indictment and evidence.33

10. Ngirumpatse recalls that accused in joint trials are to be accorded the same rights as in

sepamte uials and asserts.'that the Impugned Decision violates the principle of equality of arrns.3a

He submits that it would be unjust for the Trial Chamber to judge allegations.against Nzirorera

against which.he was unable to defend himself and to use such evidence to convict Ngirumpatse

through the docftine of joint criminal enterprise.3s Nginrmpatse asserts that allegations in the

Indictment against Nzirorera are not comparable to the listing of other names of people alleged to

have been members of the joint criminal'enterprise in the Indictment.3i He further contends that the

co-Acgused did not pursue a common defence case,3?

11. The Prosecution responds that the Appeals should be dismissed.3s It submits that the Trial

Chamber weighed the relevant legal principles and exercised its discretion consistently with the fair

hial rights and judicial economy.3e The Prosecutign asserts that the Trial Charnber's approach to the

amendment of thO hrdicfrient was consistent with that inrhe brdanin caseat the ICTY in which the

indicnnent was amended when Momir TaliC was severed ftorn the case such that he.was no longer

1f Ngnrnpatse Appeal, paras. 3G40, referring to The Prosecutor v. fuouard Karemcra et aI., C^se No. ICTR-9844-
PT, Decision on Soverance of Andrd Rwamakuba and for Loave to File Amendcd Indictment, 14 Feb'ruary 2005
("Decision to Sevor Rwamakuba"),
t2 Nginrmpatse Appeal, paras. 45-49, referring to Prosecutor v. Enver Hadlihasanovi( et aI., Case No. IT.0I-47-PT,
Order Terminating Proceedings Against Mehmed Alagid, 2l Much 2003; Prosecutor v. Milon KovdeviC, Case No. II-
97-24.(no specific refercnco $vcn); Prosecutor v. bran KupreJki4 et cl., Casc No. IT-95-IGPT, Dccision on Motion
by the Prosecutor for Withdrawal of Indictment Against Stipo Alilovid, 23 December lWi Prosecutor v. Dulko
Sikirica et al., Ctse No. IT-95-8-I, Order Granting Leavc for With&awal of Chargcs Against Nihca JanjiC, Dragan
KondiC, Goran Lajid, Dragomir Saponja" and Ncdjcljko Timarac, 5 May 1998; Prosecutor v. Blagoje SimiC et aI., Case
No, IT-95-9 (no specific roference g|van); Prosecutor v, Dragan klewttiC et al., Case No. IT-962312 (no specific
rcfersnce gven); Prosecutor v. Milan Milutinovi( et al., Case No. IT-05-87 (no spccific rcfcrence given); Prosecutor v.
Joseph Kony et cl., Casc No ,ICC-0UC/;01/05, Decision to Tcrurinate thc Procecdings Against Raska Lukwiya, 1 I July
2W7 . Sce also Ngirumpatso Reply, paras, 15, 20, 21.
31 Ngirumpatsc Appoal, paras. 5G52, reJerring to Nontnn et al. De*i$on. See also Ngirumpatsc Roply, paras. 73, 14,
20.
a Ngirumpatse Appeal, paras. 34, 35, See oho Ngirumpatsc Reply, paras, 10, 12,23,U.
35 Ngirumpatsc Appeal, paras. 54,55, 65, 66, 68, 69. See clso Nginrurpatse Reply, paras. 18, 19.
r: Ngirumpatso Appod, paras. 56, 57; Ngirunpatse RcPty, paras. 16, 17.
3l Ngnrmpatse Appeal, paras. 58-63; Nginrmpatsc Reply,para.22.
'o Prosecution Response, para,44,
3e Prosccution Response, paras. 31,41.
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named as an accused, but his name oontinued to feature in the indictment.ao It contends that the

cases refened to by Karemera and Ngirumpatse in which the names of accused who were severed

from cases were removed from the indictments differed in that the nials had not yet begun in those

cases.4l

L2. The Prosecution asserts that by arguing that they will have to answer charges brought

against Nzirorera, Karemera and Ngirumpatse misconstrue the nature of joint criminal enterprise

pleadings.a2It recalls that they will only be held liable for crimes committed by individuals named

in the joint criminal enterprise insofar as they are themselves shown to have shared in the common

purpose and participated in the joint criminal enterprise.a3 It asserts that evidence led in this regard

is relevant and admissible.# It notes that this is consistent with the Brdanin case before the ICTY

and the Nonnatr et al. casebefore the Special Court for Siena Leone.as It recalls that Nzirorera had

almost finished his defence case at the time of his death and argues that it would be neither possible

nor desirable to separate the evidence at this sta.ge given the interconnectedness of the cases.a6 It

asserts that any potential prejudice arising from the situation can be remedied by allowing

Karemera and Ngirumpatse to call wifrresses from Nzirorera's witness list and that Karenera and

Nginrmpatse can make submissions about specific evidence in their final submissions.a? Finally, the

Prosecution sribmits that the request for a stay of proceedings should be dismissed as Ngirumpatse

has not shown how his defence strategy has been affeoted by Nzirorera's death.aE

C. Discussion

13. The l(aremera and Ngirumpatse Appeals raise thnee principal questions: (1) whether the

Trial Chanrber erred in its order relating to amendments to the Indictrnent; (2) whether the Trial

Charrber erred in retaining all the evidence already adduced on the record; and (3) whether the

Trial Chamber erred in denying a stay of proceedings.ae

ao kosecution Response, paras. 22, ?3, referring to Prosecutor v, Radoslav Brdanin and. Momir TaliC, Case No. IT-99-
36-PT, Conocted Vcrsion of Fourth Amondod Indicturcnt, l0 Dccombcr 20ol, Prosecutor v. Rdoslav Brdanin, C-ase
No. IT-99-36T, Fifth Anondcd Indicunent, 7 Octobcr 2@\ Prosecutor v, Ra.doslat Brdanin, Case No. IT49-36-T,
Sixth Amcndcd Indicurent, 9 Deccmber 2003 ('Brdcndn Sixth Amendcd Indicbnent").
af Prosecution Rcsponse, pan,29,
az Prosecution Rcsponse. para, 24,
ar Prcsecution Response, paas, 25,27 ,
s Prosccution RcsDonsc. oara. 32.
a5 Prosccution Response, paras. 33-35.
{ Prosccution Response, paras. 26, 36, 38-40.
t' Prosecution Response, pans. 31 , 42.
{ Prosecution Response, pua.43.
t'Reasons for Impugacd Docision, p, 7,
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L4. Ttrese matters relate to the general conduct.of trial proceedings and ar€ thus mattcrs within

the discretion of the Trial Chamber.so The Appeals Charnber's exantination is therefore limited to

establishing whether the Trial Chamber abused its discretion by commining a discernible error.5t

The Appeals Chamber will only overtum a Trial Chaniber's discretionary decision where it is found

to be: (i) based on an incorrect inrcrpretation'of governing law; (ii) based on a patently incorrect

conclusion of fact; or (iii) so unfair or unreasonable as to constitute an abuse of the Trial Chamber's

discretion.s2

l. Amendment of the Indictment

15. The Appeals Chamber finds that I(aremera and Nginrmpatse have failed to demonstate a

discemible error in the Trial Chamber's order in relation to the amendment of the Indictrnent. It is

clear from the Indictment of 23 August 2010, which implements the Impugned Decision, that

Nzirorera is no longer an accused in the case. While his name continues to appear in the lndictmpnt

of 23 August 2010, his name has been removed from the title and'the counts, and his status is now

no different from other alleged members of the joint criminal enterprise who are not charged in this

case. While there are some paragraphs in the Indictnent of 23 August 2010 which only refer to

Nzirorerq53 there are similarly also paragraphs which only refer to other alleged members of the

joint criminal enterprise who are likewise not accused in the present case.s In this regard, the

Appeals Chamber notes that Andr6 Rwamakuba's name appears in the Indicnnent of 23 August

2010 as an alleged member of the joint criminal enterprise5s despite the fact that his case lvas

severed ftorn the Karemera et al, casein 2005.s6

16. The Appeals Chamber recalls that where joint criminal enterprise is pleaded as a rnode of

tiability, the Prosecution must plead the identity of the alleged members of the joint criminal

n Edouard Karemera et al. v. The Prosecutor, Casc No. ICTR-9844-AR73.16, Decision on Appcal Concerning the
Severance of Matthicu Ngirumpatse, 19 June 2Q09 ("Karemera et al. Dccision of 19 June 2009'), para. 16; The
Prosecutor v. Edouard. Karemera et al., Cau;e No. ICTR-98-44-AR73.10, Decision on Nzirqrera's Interlocutory Appeal
Concerning His Right to Be Prcsent at Trial, 5 Octobcr 200? , pata.1 .
tt Gaspard Kanyarukiga y. The Prosecutor, Case.No. ICTR-02-78-AR73.2, Docision on Gaspard Kanyantkiga's
Ingrlocutry Appeal of a Dccision on the Exclusion of Evidcncc, 23 March ?'ol0 ('Karyarulriga Decision of 23 March
2010"), pan. 1; Gaspard Kanyarukiga v. Tlu Prosecutor, Case No. ICTR-02-?8-AR73, Dccision on Kanyarukiga's
Intcrtocuto,ry Appeal of Decision on Dsclosuro and. Rchrrn of Exculpatory Docum€nts,, 19 Fcbruary 2010
("Katyan*iga Dccision of 19 February 2010"), para. 9; Edouard Karemera et al. v, The'Prosecutor, Casc No. ICTR-
9S-4+AR91.a Decision on Joseph Nzirorera's and The Prosecutor's Appeals of Decision Not to Prosecute Witness
BTH for False Testinony, 16 February 20lA (Karcmcra et al, Decision of 16 Fcbruary 2010'), para. 15.
sz Kanyart*igc Decision of 23 March 2010, para. 7; Kanyarr*iga Dccision of 19 Febnrary 2010, para. 9; Karemera et
al. Docision of 16 Fcb,nrary 2010, para. L5; Karemcre et aI. Decision of 19 June 2009, para. 16.
53 Indicbnent of 23 August 2010, paras. 32,62,63.
l-See, e.g.,Indictmont of 23 August 2010, paras. 26, 48,

ll Indicmcnt of 23 August 2010, para. 6(ii).
'o.Sae Decision to Sever Rwamakuba, p. 17.
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enterprise.lT While Nzirorera is no longer an accused in the case, it is still open for the Prosecution

to allege that he was a member of the joint criminal enterprise. This.being the casc, it is proper for

the Prosecution to narne him in the Indictment while mdking clear that he is not one'of the accused.

In this regard, the Appeals Chamber notes that, contary to Ngirunrpatse's iubmission, in other

cases where proceedings have been terminated in relation to one accused dire to that accused:s

death but where joint criminal enterprise was pleaded, the deceased accused's name has continued

be referred to in the lndicbnent.5E

2, Retention of Evidence

17. Tirning to the issue of retaining ttre body of evidence adduced to date on the record, the

Appeals Chamber also finds that Karemera and Ngirumpatse have failed to demonstate that the

Trial Chamber committed a discernible error in this regard.se Although the Trial Chamber retained

all the evidence on the record, it specifically clarified that in its deliberations it would "separate the

evidence that relates only to Nzirorera and that which relates ̂ to a joint criminal enterprise'or

conspiracy or aiding and abetting amongst Nzirorera and others".e In adopting this approach, it

conectly recalled that "[tJhere is clear statutory language and jurisprudence which emphasize the

individual nature of criminal respbnsibility in this Tribunal [and ttrat] [e]ven if Accused p€rsons are

joined together into one trial, this in no way diminishes the Prosecution's burden to prove each

element of each crime individually against each of the co-Accused."6l The Appeals Chamber does

not find this "streamlined approach"62 unreasonable.

18. Furthermore, the Appeals Chamber recalls that a similar approach was adopted in the

Brilanincase before the ICTY, in which Momir Talid was severed from the case eight months after

s7 Prosecutor v, Blagoje Simi1, Case No. IT-95-9-A, Judgeman! 28 Novcmbcr 2006, para. 22. Thc Prosccutor v. Andrd '

l_,l.tagerura et aL, Case No, ICIR-99-4GA,.Judgemcnt, 7 July 20fl6, pan. 74,
tt Sec, e.g., Prosecutor v. Radoslav Brdanin, Case No. IT-99-36-T, in which Momir Talid was separated from the case
and later dicd, but his name continucd to appoar in the Indictrrent (see Prosecutor v, Radosbv Brtlanin and Momir
TaIiC, C-ase No. IT-99-36-T, Decision on Prosccution's Oral Requost fq thc Scparation of Trials, 20 Scptcmber 2002
("Brtlanin and TaliC Dccision of 20 September 2002")i Brdanin Sixth Amcnded Indictmcnt); Prosecutor v. Milan
Milutirw,iC et al,, Casc No. IT-05-87-T, in which Vlajko Stojiljkodd died but his name continued to appear in the
Indictmcnt (see Prosecutor v. Mibn MilutinoviC et al,, Casc No. IT-9937-PT, Third Amcnded Indictrront, 19 July
2002, p. l; Prosecutor v. Milan MilutinoviC et aL, Casc No. IT-05-87-PT, Third Amcnded Joinder Indictment 21 June
2006, paras. 14, 20,48, 61). See also Prosecutor v. Vibje Blagojevif and Dragen JokiC, Casa No. IT-02-6GT, in
which chargcs againstMomir NikoliC and Dragan ObrcnoviC wcrc dieinissod following their guilty ploas and both lheir
namcs continued to appcar in thc ancndod indicErent (sce Prosecutor v, Vidoje Bb.gojeviC and Dragan JokiC, Case No.
IT-@-60-T, Dccision on Prosccution's Motion for Irave to Filc Third Aurended Indictmc'trt" l7 June 2003i Prosecutor
yrVibje BlagojeviC ard Dragan Joki4, Case No, IT-02-6GT, Aurended Joinder Indictcrent" 26 May 2003).
'l See Impugrrcd Decision; Reasons for Impugncd Decisior\ p. 7'
- Rcasons fo'r Impugnod Dccision, para. 9.
n' Rcasons forlmpugned Decision, para. 14.
u'Reasons for Impugned Decision, para. 10,
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the trial started.63 Not only did TaliCrs name continue to appear in the,indicunent,e but the evidence

already on the record was retained,ut ln the BrdaninTrial.Judgement, the Trial Chamber noted that

::[it] ha[d] taken intq consideration.the evidence grv€n,against the former co-accused Momir TaIiC,

whose case was severed from that of-the.Aocused and who subsequently passed away, as far as it

[was] relevant to the case agdinst the Accused."tr Accordingly, the Trial Cha:nber in that case

followed the same approach proposed by tbe Trial Charnber in the present case.

19. The Appeals Chamber is further unconvinced by the axguments of Karemera and

Ngirumpatse that the Ttial Chamber erred in considering the Norman et al. case before the Special

Court for Sierra Leone in .which the Trial Chamber proceeded to render fte judgement on the basis

of the whole trial'record despite the fact that Samuel Hinga Norman died prior to the judgement

being rendered.t Wtii" the Triat Chamber considered the Norman et aL case,it also noted that it

was 'Tactually different in many respects to the instant case".58 The most notable difference

between the two cases is the fact that all the evidence had been heard in theblorman et al.'fral at

the time of Norman's death, while Nzirorera's Defence case was almost complete and

Ngirumpatse's had not yet started.

20. The Trial Chamber was clearly seized of the fact that Nzirorera's case was not finished at

the time of his death and of the possible impact of this on the fairness of the proceedings. In

considering this issue, the Trial Charnber noted that "[g]iven the inter-connectedness of the defense

sfiategies, it would not be in the interests of justice to eliminate the entire body of evidence related.

to thb allegations against Nziiorera."6e qotn Karemera and Nginrmpatse suliinit frrat the Trial

Chamber ened in finding that the tlree accused had pursued a joint defence sEategy. However, the

Appeals Chamber notes that when the issue of severing Ngirumpatse was before the Trial Chamber

in 2009, ,the Defence opposed the severance partly on the basis that 'ithey 
[had] divided. the issues

between them."?O Accordingly, while the Dofence may not have pursued a common defence

o'The crial started on 23 January 2002 afi Talid was severed from the case on 20 Soptember 2002. See Brdanin and
TaliCDecision of 20 Septcmber 20V2, para. 2, p, 9.
M See Brilanin Sixth Amended Indictment, paras. 10, 12, 13, 19, 2A,20.1,2I,23.t,V+-2;6,n.2.
6',Indeed the Brdanin and TatiC Decision of 20 Soptember 20A2 p,rovided that the severance would come into force
following the completion of thc cross-cxamination of a witness whose testimony had becn suspended when Talid fell ill.
Brdanin ad TaIi( Dectsion of 20 September 2002, para. 29, p. 9.
6 Prosecutor v, Radoslav Brtlaniz; Case No. IT-99-36-T, Judgement, I September 2004, para. 36.
6? Rcasons for Impugned Decision, para. 7, referring to Norman et al. Decision.
68 Rcasons for Impugned Decision, para. 7.
@ Idcm.
10 The Prosecutor v. Edouard Karemera et al., Case No. ICTR-98-44-T, Decision on Continuation of Trial, 3 March
2009, para. 45, See also The Prosecutor v. Edotnrd Karemera et al,, Car;e No, ICTR-98-44-T, Joseph Nzirotera's
Opposition to hosecution Motion for Scveralce, 13 Fobruary 2OCf, parc. 37; Thc Prosecutor v, Edouard, Karemcra e!
o[.,- Cas" No. ICTR-98- 4+T, Sournission de Edouard. Karemere sur Ie maintien du procis jorzt, 13 February 2Cf,F, pp.
3,8;The Prosecutor v. Edouard Koremera et al., Case No, ICTR-98-44-T, Josoph Nzirorora's Opposition to Severance
of Ngirumpatse Case and Ancillary Applications, 3 Novembcr 2008, para. 15, .
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strategy, it was reasonable for the Trial Chamberto find that their cases were significantly inter-

connected. In light of this, the Trial Chamber sought to rernedy any potentidl prejudice arising from

Nzirorera's case not having been completely finished by explicifly providing that Karemera and

Ngirumpatse could seek leave to call any witness on Nzirorera's witness list who was not called or

to recall Thdoneste Bagosora who had not finished testifying on behalf of Nzirorera at the time of

Nzirorera's death.Tl

21. While Karemera and Ngirumpatse suggest thatthe Trial Chamber's decision implies that they

must now not only defend themselves but also Nzirorera, the Appeals Chamber is not convinced by this

argument..As noted above, the Trial Chamber e4plicitly reoalled the principle of individual criminal

responsibility and that the hosecudon must jprove each element of each crime individually against

each of the co-Accused.?2 To the extent that they are charged with joint criminal enterprise and may

thus be held accountable for acts of others in accordance with the common criminal purpose, the

Appeals Chamber notes that Nzirorera's death does not affect the burden to be met by the Prosecution in

relation to Karemera and Ngirumpatse.

3. Stay of Proceedings

22. Finally, in light of its findings on the amendment of the lndictment and the maintenance of

the evidence on the ffial record, the Appeals Chamber finds that there is no basis upon which to

grant a stay ofproceedings.

D' "DisPsddon

23. For the foregoing reasons, the Appeals Chamber DISMISSES the Karemera and

Ngirumpatse Appeals in their entirety.

Done in English and French, the English version being authoritative.

Done this twenty-fourth day of September 20).0,
AtThe Hague,
The Netherlands.

Judge Patrick Robinson
Presiding

lSeal of the Tribunall

tl Reasons for Impugned Decision, para. 8, p, 7,
z R"asonr for Impugned Decision, para. 14.


