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I- g ;. Tha Appeals Chamber of the Intemauonal Cmmnal Tnbmml for the Prosacunon of Persons 3
' .Respons1ble for Genocide - -and Other Serious leannns of International Humanitarian Law - &
Committed in thc Terntory of Rwanda and Rwandan Citizens R&spunmble for Genocide and Other
 Such Violations Committed in the Temtory of Neighbouring States Betwoen 1 January and 31
Decem'ber 1994 (“Appeals Chamber” and “’I‘n‘bunal Tespectively) is seized of “The Appellant
Jean-Bosco Barayagmza s Motion for Leave to Present Additional Ewdcme (Rula 115)" (“Rule | ‘_ s
115 Motion’ ') conﬁdentlally ﬁled by J ean—Bosco Barayagwwa (“Appallant") on 28 Deccmber 2005 '
in whmh he requests the App:als Chamber to adn:ut tvvelve pxcces of addmonal -evidence on appcal

" 2.' ' Ths Prasecunon responded to- the Rule 115 Monon on 9 Jaxmary 2006 requ&st:ng tile"

- :Appeals Chamber to dismiss it in its ennrety The Appellant flled two d:fferent versions of his
e replyc:mlﬁam:ll?’Jett.'n:xaxym{}ﬁ2 ' :

s

"1.- " Procedural gickg_r_' oﬁnd ‘

%3 = Tnal Chamber 1 !cmierﬁ 1ts Judgement in the present case on 3 December 2003 The.- I

Appellant ﬁled a first Notice of Appeal on 22 April 2004,* wluch was amended on 27. Apnl 2004 5.
The mmal Appellant’s Brief was ﬁled bylnm on 25 l_ 2004 6 ——: _—

4 p The proceedmgs in relatmn to the Appellani were stayed ﬁnm 19 May 20047 tlxrough 26.

uary 2005 pendmg the ass1g;nment of 2 pew Tead. cou.nsel The current Lead Counsel was.
sxgued to the Appellant by the chmtrar on 30 Novem‘ber 2004, and on 19 Januaxy 2005 the

_Mthe Appellant’s challenge to this ass1gnment The Appellant s request

e T S —

! “The Prosecutor’s Response to thc A;apollant Jcan—Bosco Barayagwxza s Mouon for Leave to Present Additional
. Bvidence (Rule 115)”, 9 January 2006, para. 50 (“Respoase to Rule 115 Motion™). - -
~ 1 2"The n!penm I ean-Bosco Barayagwiza's Reply to the Prosecutor’s Response to the Appelhmt’s Motlon for Leave 1o
 Present Additional Evidence (Rule 115)", 16 and 17 January 2006, For the pmposes of the plcsénl decision thesc will
" be referred to collectively as the “Rule 115 Reply™. . o
3 The Prosecutor v.. Ferdmaud Nahzmana et al Case No. 1CTR—99 52 T, Iudgement and Scntcnce. 3 December 2003
(“Judgement”). .
« Notice'd ‘Appel (carqbrmément aux duposznons de | artmle 24 du Statut et de I ‘article 108 du Reglement) », 22 .
pnl2004 . .
3 w Acte d'appel madzﬁé aux ﬁns d armulatzon du Jugemem rendu le 03 decembre 2003 parla Chambre 1 dans I'affaire

"L.e Procureur c-nrﬁ Ferdmand Nahzmana, Jean-Bosco Barayagmza et Hassan Ngeze. ICT. R—99—52 T », 27 April '
2004 I

8 « Mémoire d 'Appel », 25 Yune 2004 ) ’
? Decision on Jean-Bosco Barayagwma s Motion Appealmg Refusal of Request for Legal Asststance 19 May 2004 :
- 8 Order Lifting the Stay of Proceedings in Relation to Jean-Bosco Barayagwiza, 26 January 2005 (“Order of 26 January
- 2_0_05’ ). In'particular, the Appellantiwas initially ordered to file “#y amended or new Notice of Bppeal no later than 21
February 2005 (i.e., thirty days frod the Decision of 19 January 2005)" and “any -amended or new Appellant’s Bnef no’
later than 9 May 2005 (ie., sevmty-ﬁve days after the time limit for filing the Notice of Appeal).”

. ? Desision on Jean-Bosco Barayagwm s Motion Concarmng the Repgistrar’s Decxslon to Appomt Counsel 19 Jammry a
—— 2005 (“Decisicn of 19 ]muar)( 2005") ) .

R —
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- for remnsidetaﬁon of the Dccmlon of 19 ]anuary 2005 was chsmlssed by the Appeals Chambe: on4. .

5. ps per the decisions. of 17 May 2005“ and 6 September 2005, both his “Amended Notice

“of Appeal” “Amendcd Appellant s Brief” were filed by the A'ppellant on 12 October 2005. .
| IIZ -‘-‘ Prellrmng_r! Matters

6. The Appeals Chamber recalls the Prc-Appeal Iw:lge « decision of 23 January 2006 inthe -.

- prcsent .case, which granted both the Appe]lant’s and Prosecution’s requests for extensmn of the

| page limit for the Rule 115 Mouon and Response t thereto respecuvely and whxch found the filing of

~ poth versions of the Rule 115 chly to be unnmely and fnvolous, ;mcnrdmgly ordering that they be
' punged from the record (“Dcclsmn of 23 January 2006") > Pursuant to the same decision, the '
_':'Pmsecutwn s suhnusmon refcrrcd to as its sm—rcplf’ was found mvahdly filed and moot, and

.U Was a.lso e.xpunged from the reoerd.
A. Appe]lant’s Request for Clanﬁcauon of the Declswn of 23 J apuary 2006 W

- .On 31.January 2006, the Appcllant seized the Appeals Chamber it reqaest for
o clanftcauon of the Decision. of 23 Jamuary 2006."" The Appc]lant speclﬁcally reqnest[s] [the
.- Appeals Chambar] to make an ordcr penmmng the re-filing of a [rleply to the [p]rosecuuon'

' [r]esponsc ¥ The Prosccuuon has not respondcd to the M tion for Clarification.

3. .. The Appcals Chambar - siders that gie Appellant s request for clmiﬁcaﬁon"is in fact &
' motlon for ret:(msui eration of the Decision of 23 January 2006 and finds that none of the arguments
h. ..ralsed by the Appe]lanx estahhsh ‘cause for reconsnd&tatmn 1 A.s to the Appellant’s argumcnt that. - '

i Decmou on Jean-Bosco Bmyagmza s chuﬁt 'for Reconsxdcrahnn of Appeals Chnmber Dac;smn of 1
. 2005, 4 Fcbma:y 2005 (“Decision of 4 February 2005“}

. 1! Decision on “ Appellant Jean-Bosco Barayagwiza's Utgznt Mouon l‘ot Lcnve o Have Furthcr Time to File the :
o ppea]s Brief and the Appeal Notice™, 17 May 2005.
* 12 Decision on Clarification of Time £ imits and on Appellant- Barayagwiza’s Extrcmr-ly Urgcnt Motlon for Exﬁensmn of
. Tsme to File his Notice of Appeal and his Appellant’s Brief, 6 ScpMmbBIZOOS .
13 Decision on Formal armal Regquirements Applicable ‘to_the Parties’ Filings Relafed to' th:: Appeﬂant Iean—Bosco '
Barayagwiza's Motmn for Leave to Present Addmonnl Eﬂdanse, 23 Ianuaxy 2006 (“Dectsm of 23 Jmuary 2006"),

9 Jmm'ry'

- 14 «Tphe Prosecutor’s Rﬁquwted Sur-Reply to- “The Ap‘pcllml lean—Boscn Bmyagmza s Rzply to the Pruswnor s
" Motion for Leave t0 Present Additiopal vadenCe (Rule 1 IS)"’ 20 January. 2006
15 Decision of 23 January 2006, p- 5
16 1bid., p. 7 . ¥ )
\7 wThe Appellant fean-Bosco Baray agvnza 5 Exh:emely rgent Motion Requesting: Cl.anﬂcauun of the Decision of the .
. Appeals Chamber, Dated 23" Janmary 2006 on :‘hﬂ Formal chunemenﬂ Apphcable to the Pamt:s mmgs"-, 31 Jamuary
* 2006 (*Motion for Clanﬁcauon ") : ' : '

© .8 ppid , para. 2.

" The 'Appeals Chaber has 21 Wt dxsmh wer to racons;dcr jts own p'rBVlous mr.erlocumry ‘decisions 1f
‘the emstenr:e of & clear error of rea_sonjng has been dcmnnsﬂ'aiecl orifitis nar:.esSary m ord:

crtoprevcntanm_}usncc =

'CascNo;Im-as»-,sz-'A, L 3 SMay?.OOtS M,
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- the Rule 115 chly contamed arguments and subrmssmns of law and fact Wthh are currently not ‘
JQﬁnsﬂotsmtconsﬁmtﬁﬂ.hdreaﬁe% be%hwsd—&emiheialm—_
to filea reply m fime. In addmon the Appeals Chamber recalls that a reply should be limited to '

argumcnts contamed in the response and that, to the ' extent the Rule 115 Reply mcluded any
: 2 oompletely new submlsswn of law or fact, it was mpmper '

Or¢ |

2 I h1s Mohon for Clan.ﬁcatlon, the Appellam also requcsts the Appeals Ch.amber to order an
oral hcanng to consuier the Appellant’s Motion for Addmonal Evidence to enable “a full argument
‘as to the a.dmlssiblhty of the proposed additional- eudence" given “both the gravity and complexity
of the issues” set out in the Rule 115 Motion and Responsc thereto. o * Pursuant to Rule 115(C) of
' the Tribunal’s Rules of Pmccdu.rc and Bﬂdcncc ("Rules”), the Appeals Chamber may decidea
| motmn for leave to present addmonal evidence on- appeal “with or without an oral hearing”. . i
) Geuerally, the grantmg of an oral heanng is a matter for the r:hscrenon of a Chamber and may B
- legmmatcly be regarded as unnecessary when the. information before the Chambcr is sufficient to |
enable it to reach an mfotmed decision.?? In the mstant case, the Appcals Chamber finds that thc
e Ame has not put forward any convmcmg reasons justifying that wntten submissions are

: madequate to put forward hls arguments m relation. to the Rule 115 Mo’aon and thus, does not

consider that the, efﬁclent conduct of the pmscnt proceedmg requlres an oral hearmg prior to
Wmmthc Rule 115 Motion. R

——}9——9&&&bas&of-th&£0:egomg, theAppmh_CmamhMmmaseithe Motmn for Clanﬁcauom
oy _MQIG_OJ'EI the Acmeals Chamber conﬂdm‘s the Mouon for Clanﬁcatmn as fiivolous and, pursuam '

(Decision of 4 Februzry 2005, p. 2; Juvénal K«yelyeh v. The Prosecutor, Case No. ICTR-98-44A-A, Iudgement, 23
May 2005, para 203). No such error or m_;usuce has been shown here.
2 Motion for Clarification, para. 2.. '

2 prosecutor v. Miroslav Kvocka et aI Case No_IT-98-30/1-A, Decision on Prosecution’s Monon to Strike Portion of '

Reply, 30 September 2002, p. 3. Cf. gencrally, Practice Direction on Practice Direction on Formal Reguiremnents for

Appeals from Judgement, 4 Tuly 2003, para. 6. Cf. also Prosecutor v. Blagoje Simi¢, Cese No. IT-95-9-A, Decisionon ¢

Prosecution’s Motion to Strike Parts of the Briefin Reply, 27 September 2004, p.-3; Prosecutor v: Stanislav Galié, Case
.. Na. IT-98-29-A, Decisian on Prosecution’s Motion to Strike New Argument Alleging Errors by Trial Chamber Raised .

for First Time in Appellant’s Reply Brief, 28 January 2003, p. 3; Prosecutor v. Miroslav Deronjxc Case No. IT-02-61-

A, Judgement on Sentencing Appeal, 20 July 2005, para 145.

———— 2 Motion for Clarification, para. 5. ,

"' ® prosecutor v. Fatmir Limaj et al., Case No IT-03-66-AR65, Decision on Fatonir leaj Requmt for Provisional
- Release, .31 October 2003, para. 17; Prosecutor v. Moméilo Krajifnik, Case No. IT-00-39-AR73.1,  Decision on -
.~ Interlocutory Appeal of Decxsmn on Sesond Defence Motion for Adjourmnent, 25 April 2005, para. 4; Prosecutor v.

.. - Mitar Rafevié and Savo Todovié, Case No. IT-97-25/1-AR6S.1, Decision on Interlocutory Appeal from Tna.l Chamber
Decision Denying Savo Todovié’s Application for Provisiopal Release, 7 October 2005, para, 29, .
2¢ The Appeals Chamber has on mumerous occasions determined the admissibility of evidence without a separate oral . -
hearing on a Rule 115 motion, including cases where evidence of gross negligence of counsel was involved: Prosecutor

v. Jean-Paul Akayesu, Case No. ICTR-96-4-A, Decision (On the Consolidation or Summarization of Motions not yet - -
stposed of}, 22 August 2000, p. 6; Prosecutor v..Jean Kambanda, Case, No. ICTR-97-23-A, Decision on the.
Appellant’'s Motion for Admission of New Evidence, 13 June 2000 (Kambanda Decision of 13 June 2000); See also .
Prosecuta¥ v. Zoran Kupreskic et al, Decision on the Motions of Appellants Viatko Kupreiki¢, Drago Josipovié, Zoran -

., _ Rupredki¢ and M’izjan Kupreslqc to Adm.\t Addmcnal Ewdence msued conﬁdenually on 26 Fcbmary 2001, paras 52,
.62, 66 ) )

CaseNo ICTR99-52A .~ ' .. .4

SMeras Qg
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. 1o Rule 73(F), iﬁgows sancuons agamst the Appellant’s Counsel in the form of non-payment of -
fecs and costs assocmted with 1t. I - o . , C

c. Prosecutmn Request of 10 February 2006 and Reply Thereto

14. On 10 February 2006 30 thc Prosecuuon ﬁled the “Prosecutor’s Request to F11e 3 Response
- Lumted to Fresh Additional Ewdence Appended to "Ihe Appellant ‘Jean-Bosco Barayagmza s
Extremely Urgent Comgendum to the Rule 115 Motmn Filed 28 December 2005, Pursuant to the
K Order of the Pre-Appeal Judge of 23 January 2006 (“Pmsecutmn Request of 10 February 2006™),
f.m th.ch the Prosecunon requests the Appeals Chamber to cons1der its rcsponse to “fresh matters

TR

2 |6 Septernber 2002.
. % Decision of 23 January 2006, p. 7. - ' '
77 1t appears that fhe Appellantsent the ComgendumtoRule 115 Motmtothekegmuyb}' e-mail onso Ja::ma:yZODG,
. and the Appeals Chamber will thus consider it as timely filed.. -
2 Corrigendum to Rule 115. Motion, para. 3. The Appellant conténds that “[t]he nrigmal list of emncxes should be
expunged frorn the record as an inaccurate and incomplete list of documents” (para.-2) and that the corrections are
_ “administrative and typographical” and properly reflect the substance uf the Rule 115 Motion (pm 4)
", ¥ Corrigendum to Rule IISMouon.pam. 2.,
. 3 The distribution to the partics by the Registry mok place unis February 2005

CaseNo.ICTR-99-52-A ..~ . .5 I S S May 2006 <JAA—
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| appearmg in the Comg:ndum to the Rule 115 Mouon - The Appellant rephed on 16 Febmal.‘)r .
: :2006 submzttmg thaI the Prosecunon Request of 10 Februaxy 2006 should be expunged from the. -

raconi as “an mappropnate use of the Rulm:" of the Tnbunal =, '

]

o "1'5;, The Appcals Chambcr notes tha.t both the Proscctmon Requﬁt of 10 Februa:ry 2006 and the
, "-Appellant s rcply thereto contmn arguments on the merits of the Rule 115 Motmn which 1n: '
' ﬁ, 'substance, consntutc a respansc and areply to the Comgendum to Rulc 115 Munon, In that respect, _: ':-
the Appeals Chamber- considers both the Prosecution Request of 10 February 2006 and tbe
] Appeﬂant’s reply thcreto as validly filed. However the Appcals Chamber will only take ‘jnto E -
) account arguments pe:tmmng to documents refened to m the Rule 115 Mouon but not initially = - |
: -axmcxcd to it or to alleged changcs bt:tWecn tha documents ﬁlad with the Rule 115 Motmn and
' those filed with the’ Comge:ndum to Rule.115 Motion: The. Appeals Chamber notes that the T
Prosecnnon chumt of 10 Februax:,z 2006 and the reply thercto may not be used mchrectly asa ; '
| vetucle to make new submlasmns that should have been made in the ReSponse to Rule. 115 Motmn. w '|
‘orina timely reply to. it. In conformlty with this principle, the Appeals Chamber also denies the . B

" % Appellant’s request to ﬁle “a full reply gwen that the ongmal reply has been expunged from the '
o ® o ; SR

. "

D Pro'se'ention’s Reqﬁest to Subm:t a Fullei- Response' ,

Motion, the Pmsecutmn requested the authomanmtosubnnt,\
ata‘lat_cr stage, 2 fuuemmmmmedrbymgnmw
The Appeals Chamber notes the Prosecuhon 5 suhmmsxon that this is necessary beca.a,,s_f.\fﬁw_\
voluminous and unorgamzcd annexes attached to the Rule 115 Motion. % The. Appeals Chamber
does not agree Because 1) the Decision of 23 January 2006 ordered the Appcllant to re-file the
annexes; 2) the Appellant did so through his Corrigendum to Rule 115 Motion and, 3) the Appeals
. Chamber has a.lready s;*.at'ced36 ‘that it will consxdcr the arguments in the Prosacunon Request of 16 —

_—

eTru_‘arj_r 2006 as long as they are rea.lly in r&sponse to. “ﬁ'esh matters appeanng in “the

b Prosecunon Requést of 10 Febmary 2006 pm 1. In partlcula.r the Prosecution subrhits that there are apparent
- changes between the capies of the documents filed with the Rule 115 Motion and the ccplw of the purportedly same
documents attached o the Corrigendum to Rule 115 Motion.

. 32 «pppeliant’s Roply to the Prosecutor’s Request to File a Response to [sic] anted to Fresh Addrtmnla [sic) vadence ,

Appended to “The Appellant Jean-Bosco Barayagwiza’s Extremely Urgent Corrigendum to the Rule 115 Metion Filed
28 December 2005, Pursuant to the Order of the

Pre Trial [sic] Appeal Judge of 23"’ January 2006”' 16 February 2006
\_(M to the Prosecution Request of 10 February. 2006”), para. 1.

B Idem.. . -
* Response to Rule 115 Motion, pm 6.
. ¥ Ibid., paras 2 3. :

_.‘,_ ;L

N

—_—

- s May 2006 - QU

- Case No, ICTR-99-52-A * R Y 1
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Comgendum" the Appeals Chamber is of the view that the Proseeu‘non need not be authonzed to

l submit another I¢Sponse to the Rule 115 Motion.

—’“E——A;speuanesarotinuus March 2004 2004 '- \\

17.. Lastly, in h1s Rule 1 15 Motlon, the Appe]lant submits that he cons:.ders hls motion ﬁled on
29 March 200437 as snll pend:ng before the Appeals Chamber. 38 As the Appellant notes h1mself39

. the Pre—Appeal Judge ordered lnm “to nonfy the AppeaE Chamber of his intention to pursue or B
abandon the Motion for Addmonal Ewdenee no later than 21 February 2005” *® Since the Appellant —

failed to do so,"1 the Appeal Chamber con51ders that he wawed his nght to pursue t‘ne Monon of 29

March 2004, The Appeals Chamber notes that this does not prejudme_th_ Apleam in any way,S
SR - L,

\Ithe iests gontaimed in the Motion of 29 March 2004 are relterated in thrﬁ‘w"i'%&;— ule 115~ ¢

\r

. Motion. *?rrhe—p:ppeae Chamber is also nfﬂ@ the Motion of 29 March 2004 was
‘\
abandoned by the Appellant, tlus does not amount to a general waiver of the Appellant s nght to

- pusue the admission of addm_onal evidence on appeal.®?

.- L. ~" Discassion
Al Matenals Submtted by the Appellant for Admlssmn as Addmonal Evrdence on Appeal

;18.' ' The Appeals Chamber reealls thax a party secking the admission of addrnonal evrdence on :

Ry -'appeal must provide the Appeals Chamber with the evidence soug,ht to be admitted * For the sake.
" of clarity and in light of the Appeals Chamber’s findings above,** the Appeals Chamber notes that -

not all of the materials referred to in the Rule 115 Mobon and/or contained in the Annexes thereto

can in fact be eonsrdered as meeting the formal reqmrements for subm1ss1on of addmonal ewdence

%ﬁdﬁmﬂmﬂsmn onappeal, . v ¥

" 37 « Requéte d’accepration des moyens de preuves supplementaires pour des moan' valables qui permettent d ‘accorder .

une extension du délai ex article 115 du Réglement de Procédure et de Preuve (concernant le. Rapport du Juge

~——— - d'instruction frangais . Jean-Louis Bruguiére sur le crash d’avion présidentiel au Rwanda) », 29 March 2004 (“Monon :

\_oi?.ﬂ March 20047). —

.3 Rule 115 Motion, para. 7.~ e . | s - B

39Ibzd_pm -

* 4 (rder of 26 Japuary 2005, p. 3.

4 The Appeals Chamber notes that the first time ¢ that the Appellant referced to'his Motion of 29 March 2004, since the
Order of 26 January 2005, was in his current Rule 115 Motion, justifying the delay by the fact that the current counsel
for the Appellant only “started effectively his work™ in April 2005 and that “no coherent or reasoned decision could be

- taken in relation to the motion for additional cvidence until the Appeal Bnef had been ﬁled” (Rule 115 Motmn, paras 5.

— 6). The Appeals Chamber is 1ot convinced by these a.rgmnents

4 Rule 115 Motion, paras 18 - 28,

8 As argued by the Prosecution in its Response to Rule 113 Mohon, paras 47 ~ 49.
~* Decision on Appellant Hassan Ngeze's Mouon for Leave to Present Addmonal Evidence, 14 Febma.ry 2005, p. 3.
 See paras 13 ancl 15-16 ab0ve L :

B A = \4225;3:\ —

—

CeNn TCTROS-SZA L o7 sMay 2006 QUAK
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19, In parucular pursuant to AIthle 7 of the Practice Direction,* the followmg documents -
_ :should fall out of the consideration by the Appeals Chamber since they werc either not annexed to
the Rule 115 Motxon and not laxer submltted with the Corngendum or were annexed to the Rule 115
'VMOtI.OI‘l but. not listed therein and the Rule 115 Mouon thus contains no arguments as to their |
adxmssibﬂny “A_fﬁdawt from Dr. Shlmamungu Eugene Expert in Kmyarwanda language and.in -
N political speech on the use of certam terms 1mputed to the Appeﬂaut”” "Fax of 6 Fcbmary 1994 on : .
thie elecnon of J’BB as Premdent of Gl'scsnyl,”',48 “CDR Internal Rules”.49 Similarly, the Appeals,
, Chamber notes that Annexes: 150 and 25 to the Rule 115 Motion are refen-ed to by the Appellant as
'relevant to the respec\ave request for leave to subzmt additional cwdence on appeal in respect of .
" Judge Brugmene s Report. While he admits that these two documents “fall w1th1n the generic . | .-
. dcscnptlon contamed in the Rule 115 Motion,” he pemﬂfl that they should be cons1dered as
. . ewidemee whmh may undermine the co:nthlon.s”53 but does not make any argument. as to their - -
admmsfbrhtynrh:r&ulr 115 Motion.’ --—'—Phe—.ﬁ:ppeﬂm&’e m—ﬁled—ﬂaesedecumenm—m his | Camgendum_r
g -to the Rule 115 Motion despite ‘a clear mdmat:on of the discrepancy between the contents of his-
Rule 115 Mation and’ Annéxes thereto made to him by the Prc-Appcal Judge.™ 53 Therefore the -

; Appea.ls Chambeér doés not con51dcr Annex 1 and Annex 2 as. documents tendered as additional
.. evidence on appeal. - ' '

20, With mmmmmﬂwmﬂwmﬁmwfmm@m T —
' g to the President ‘Habyarimnana’ &plmaa aasn_onmApmwsq,_ —
the Appeliant afﬁrms that hie “cannot succeed in obtammg” it by himself and prays the Appeals ‘
Chamber to request the said report from the French authorities under Article 28 of the Statute of the -
——Tﬁbﬂn&“ﬂrﬂmaﬁ—laége Brugmépc—toﬂ'zppearm mmcssbcﬁ)mth&Appeals Ch.amb » % 'Ihc

3

.. S Pursuant to this provision, a motion applymg to prescnt addmonal eVLdencc shall contam.
.+ “(a) a precise list of the evidence the party is secking to have presented; o ' o
* (b) an identification of each ground of appeal to which the evidence relates and where apphcable a request to subm1t :
any additional grounds of appeal based on such evidence; - ,
. (¢) argurments in relation to the requirements of non-availability at tnal, relevance and crediblhty; . '
" (d) arguments in relation to the requirement that the admission of the additional evidefice could have been & demswe '
factor in reaching the decision made by the Trial Chamber to which the additional evidence is directed; : ‘ T
(e) an appendix with copies of the evidence the party is applying to present before the Appeals Chamber”,
47 Ammex No. 9 to the Corrigendum to the Rule 115 Motion, but not refmed to in the Rnle 115 Motion.
3 Rule 115 Motion, para, 50, but not attached 2s Annex. -~
¥ Ibid, paras. 42-43, but not attached as Annex.
~ 0 “Siaternent by, the Appellant before Judge Bruguicre durmg his investigation on the mmmder of. President
. Ha.byanmana Rule 115 Motion, footnote 24.
3‘ “Extract from Newspaper Le Monde dated 10 March 2004”,
2 Reply to the Prosecution Request of 10 Febmary 2006 parz. 10
R ]an. para. 11. .
Rule 115 Motion, paras 18 — 28,
% Decision of 23 Japuary 2006, p. 6. . - o
3% Rule 115 Motion, para. 28. The Prosecution argues t'ha.t the piece of evxdcnce n questmn is “n-relevant to the

Appellant's case and could not be a decmve factor in the deClSIOn to convict” h:m at trial” (Response 1o Rule 115
. .Motion, para. 21) Y .

. " Case No. ICTR-99-52-A L 8 ... ik o T SM'ayzooe W/L
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Appeals Chamber recalls that it has “the authonty to summon a w1tness in appropnate
circumstances, -to testify before the Chamber so as to facilitate the effective conduct of appeal
I_’proceedmgs, and especlally Rule 115%s power to admlt add.tttonal ev1dence "3 Sumlarly, the
Appeals Chamber has. the power to request a State to provide _]udlcml assistance by producmg
" certain ev1dence under Asticle 28(2)(b) of the Statute of the Tribunal. However, the pm’pose of Rule '
. 115 is to deal with the situation ‘ﬁvhere a party is in possessmn of matenal ‘that was riot before the .
. court of first mstance ‘and which is adchttonal evidence of a- fact or issue- httgated at tnal S8 The"-
Rule does not permit a party to merely request a parttcular person to be summonéd as a witness to
gtve ev1dence or that a State be requested to’ produce certain documentatton * In this case, the
. Appellant has fauled to provrde material i In his pOSSesswn that would be admissible as addmonal
':.. | ewdence dn'ected to a spectﬁc finding of fact of the Tnal Chamber Therefore the Appellant s -
request falls out of the scope of amotlon ﬁled pursuant to Rule 115. -

21, Fmally, the Appellant tenders a number of documeuts (all referred to in. the Rule 115 -
'Mouon but not attached as Anne:n;es),Gl wh1ch were in’ fact already admltted into evidence at tnal
and therefore do not constitute “addtttonal ewdence” to be adetted in thlS case. The Appeal -

Chamber notes that it is consequently not necessary to examine them in considering the Rule 115
'?:"Motmn. : F e & & W ¥ 5 ——

-B. Late Ftlmg of the Ruile 115 Mption-

T 22 As to the ‘remainder of the matenal tendered as additional ewdence on ‘appeal, under Rule .
115 (A) of the Rules a miotion to present, addmonal evidence on appeal miust be filed “not later than = .
: "seventy-ﬁve days ﬁ:om the date of the Judgement” which in this case was 16 February 2004 !
“unless good cause is shown for further delase” .

23, The Appellant subrnits that his current Lead Counsel could only start his work eﬁ'ectiuely in
Apr_il 2005, that the Defenee team only became complete with the appointment of the legal assistant L i B

57 Prosecutor v, Kupresidé et al., Case No, IT-95-16-A, Decision on the Motmns of Dmgo Josipovié, Zoran Kupresktc -
and Vlatko Kupreskié to Admit Additional Evidence Pursuant to Rule 115 and for J uchcml Notice to be Taken Pugsvant
to Rule 94 (B), 8 May 2001 (“Kupreskié¢ Decision™), para. 5.

% Kupreski¢ Decision, para. S; Decision on Appellant Hassan Ngeze's Six Mouons for Admission of Additional

Evidence on Appeal and /or Further Investigation, 23 February 2006 (“Declsmn of 23 February 2006™), para. 40,

o Kupreslac Dectston, para. 5. _
% Idem. .

a 4273 tapes in KmYarwanda" (Exhibit P103) - Rnle 115 Motxcm, para. 67; “Information on dialogue hetween the CDR

and RPF: ‘Letter of 28 March 1993 from CDR to RPF' (Exhibjt 2D32), ‘Speech delivered by Martin Bucyana on 23 -

*March 1992° (Exhibit P141)" - Ibid., paras 29-30; “Letter of Jean Nduwayezu to the President of CDR dared. 14 B

" December 1992 (Exhibit- P203)” - fbid., para.-38; “The Appellant s report of a2 mission to Burope dated on 7 September 3

1993 (Exhibit 140)” - Ibid., paras 42 and 49; “General Assembly creating the CDR party 22 February 1992 (Exhibits

-2D12 and 3D80A) — Jbid,, para. 52; “Documem on the Orgamzanun and Structure of the broad Initiative Commmee”
" (Exhibit P53) Ibid., para, 57 o ; ,

. CaseNo.ICTR-9952-A - . . - L9
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; on 13 que 20{]5 and that the legal ass1stam coﬂld only start Workmg on documents m Kmya-
*_f"ﬁaﬁdftanguage artmnd—iﬂ ﬁmgust 2005 8 He- addrﬂlatby-‘&;e tme—ﬂ:e*Defenct tcam—btcamci
—famrharmd wrth—tht casc—and—thr?nbmalﬂ—pmce&tﬂes—ﬂ&e—pneﬂ%y hﬁd—tﬁr be—given—t& #he— "
prep--- of the Amended Notice of Appeal and Amended Appellant’s Brief* It was in the
'—comp—efpfeparahenﬂafi thsse—ﬁhngs—&ai—the—Appell&nt—cmﬂdAdmufy ‘hummusmaatenals_of
7ex;:ulpamry_ngun§ which, 1 were ‘not put t bcforc the Trial Chamber and whxch could have had great
=7 . impact on lts imd.mgs and 1ts Judgement and scntancc for the beneﬁt of the accused™ ELI?Tnzi.‘lly_l.l— e
' rcquests that the Rule 115 Mohon be cons1de1'ed as vahdly filed in the'interests of Jusuce

24 The Prosecmmn asserts that the explanation prov1ded by the Appellant is unsaﬁsfactory and

—nnson#msmg -given, | mpa;t;cxﬂa;, the_Appe]lam! s knowledge of his own case and appealstratc v
' and the fact that the delay in the appomtment of the Lead Counsel is “attributable to the Appe]lant s

25 . The Appeals Chamber corisiders that the Appe]lant has failed to show good cause for the'
: ~1ate ﬁhng of his Rule 115 Motion. In the ﬁrst place he faxls to estabhsh why hls cunent Lead
p Counsel was only able to begm effective work 111 thls case m Aprll 2005 although he had been .

appomted in November 2004 the stay on proceedmgs in this case was lifted on 26 ]anuary 2005,

- aud the appomtmcnt of Lead Couusel was conﬁnncd by the Appeals Chamber on 4 February 2005.
' Furthermorc thie Appellant fails to prov1de a convmcmg explanation for why the legal assistant was
. only able to begin workmg ou documents in Kmyarwanda at'the end of August 2005 éven though -

—appomtad-:rr ItmtrEB&S au&whyﬂ:he Appeﬂanthimsclf waspﬂ%ablﬁtoﬂssrsﬂuﬂzmcﬁ:mmse} in
dealing thh such doctiments. ‘

- ,16’.' Even if the Appeals Chambér \'Nc'fe to count the. 'séventif-ﬁvé clays period from the riate pp -
} whlch the Appellant claims that the current Dcfcnce team was complete (13 June 2005), such that
 ihedeadtinefor filing the Rule 115 Motion would have been 27 August 2005, the Rule 115 Motion
| ‘would still have been filed 123 days. late. The Appeals Chamber reiterates that “a Counsel, when
'acce.:pting pssigrunent as Lead Counsel in a case before the Tribunal, is under an obligation to give

absolute priority to observe the time limits as foreseen in the Rules.”® The Appeals Chamber is not o
convinced by the Appellant’s argument that the Defence team could riot file ‘a timely motion for

| @ f g Kambanda Decision of 13 .Tune 2000, PP 2-3 and Rule 109 (A) of the Rules
@ Rule 115 Mouon, para. 6. : o .
& Idem, .-
% Jbid., para. 7.0
% Ibid., para. 8., - e
.9 Response to Rule 115 Mob.on, paras 47 - 48. ) . . ; :
. % Decision on Clarification of Time Limits and on Appellant Bamyagw-lza s Extmmcly Urgent Mouon for Extensxon of
" Timeto File hts Notice of Appeal and h1s App::llant s Brief, 2 Scptember 2005; p. 5. .

" CaseNoICTR-99-52-A ~1.-.° . | .10 . 5 May 2006 w
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; ; , ; %, 7221!)5[
- a.dmasmon ef add.monal ewdence under Rule 115 because 1t had to focus on preparanon of the' .1
- Amended Nnnce of Appeal and Amended Appellant’s Brief. The Appea]s Chamber recalls that the ,
Appulla.nt was granted gemerous extensions of time for ﬁlmg these submssmns as early as May .
2005 such that both were accepted as trmely filed on 12 October 2005. % The addmoual time '
' ,allowed for prepaxmg the: Amended Notice of Appeal and Amended Appellant 5 Bnef should have J. .

allowed for the Appellant to work wnrh his Defence team to prepare a t:mely motion pursuant
Rule: 115. ' '

27. ' Onithe bws of the foregomg the Appeals Chamber finds that the Appellant has not shown 3
‘ good cause for the delay. o o : '

L IVDispiﬁun‘ ='

. .28, For ﬁ:lc foregomg reasons the Appea.ls Chambm- ])ISMISSES the Mouon for Clan.ﬁcauun '
. .in its entirety as frivolous and i mposes sanctions on the Appellant’s Counsel pursuant to Rule 73(F)
in the form of non-payment of fees and costs assoc1ated W1th it; FINDS that the Motion of 29

"March 2004 was abandoned by the Appellant and d1sm1sses it as such, and DISMISSES the Rule
-115 Motion in its entirety. ' - ~ :

Doﬁe mn Eﬁgiish and i‘rench, the English text Béing authoritative, .

Dated this 5® day of May 2006, -
At The Hague The Netherlands ' S . .
Fausto Pocar
Prcs1dmg Iudge

% Decision on “Appellant Jean-Bosco BmyaMé Urgent Motion: for Leave to Have Further ’I‘xme to File the
. Appeals Brief and the Appeal Nofice, 17 Ma.y 2005 P- 4 The Appellant was granted a furthet extension of time by the
: Demsmu of 2 September 2005 (p 3) i -

;Cw-sz-a STIE —— T, 5 May 2006
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