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I. INTRODUCTION

1. The Appeals Chamber of the International Tribunal for the Prosecution of Persons
Responsible for Serious Violations of International Humanitarian Law Committed in the Territory
of the former. Yugoslavia since 1991 (“Appeals Chamber” and “Tribunal”, respectively) is seised of
appealé filed by Milan Luki¢, Sredoje Luki¢, and the Office of the Prosecutor (“Prosecution”)
against the “Judgement” rendered on 20 July 2009 by Trial Chamber IIT (“Trial Chamber”) in the

case of Prosecutor v. Milan Lukic and Sredoje Lukic (“Trial Judgement™)." .

A. Background

2. Milan Luki¢ was born on 6 September 1967 in Foca and grew up near ViSegrad town in
eastern Bosnia.? For a period in 1992, he lived in Seganje, an area of Visegrad town.” Sredoje Lukic
was born on 5 April 1961 in Rujiste.* For much of the pre-war period, he worked as a police officer
in the traffic section of the Visegrad Public Sécurity Station.” In the beginning 6f April 1992, he left
 the Visegrad police6 but returned \t’o work as a police officer in ViSegrad around May 1992 and was

listed as a member of the police on “war assignments” from 4 August 1992 until 20 January 1993

3. The allegations against Milan Luki¢ and Sredoje Lukic¢ (collectively, “Appellants”) relate to
incidents that occurred between 1992 and 1994 in eastern Bosnia.® The Trial Chamber made the

following findings:

- On 7 June 1992, Milan Luki¢, Mitar Vasiljevic¢ (“Vasiljevi¢”), and two soldiers lined up seven
Muslim civilian men along the Drina River and shot at them. Five men were killed and two

survived (“Drina River Incident”).9

- On or about 10 June 1992, Milan Luki¢ selected seven Muslim men from the Varda Factory
in ViSegrad, and shot and killed them on the bank of the Drina River (“Varda Factory

Incident”)."

' Prosecutor v. Milan Luki¢ and Sredoje Lukic, Case No. IT-98-32/1-T, Judgement, 20 July 2009.
? Trial Judgement, paras 1-2.

* Trial Judgement, para. 3.

* Trial Judgement, para.
* Trial Judgement, para.
% Trial Judgement, para.
" Trial Judgement, para.
8 See Prosecutor v. Milan Luki¢ and Sredoje Luki¢, Case No. IT-98-32/1-PT, Second Amended Indictment,
27 February 2006 (“Indictment”), pp. 2-6.

¥ Trial Judgement, paras 200, 230, 906-907, 911, 963-966.

' Trial Judgement, paras 329, 913-914, 1004.

%0 N LR
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- On 14 June 1992, Milan Luki¢ and Sredoje Luki¢ were among a group of drmed men present
at a house on Pionirska Street in Visegrad town (“Memic¢ House™) where a group of at least
66 Muslim civilians from Koritnik and Sase villages (“Koritnik Group”) was held.'" The
Koritnik Group was robbed and subjected to other criminal acts.'” The members of the group
were subsequently transferred by Milan Lukié, Sredoje Luki¢, and the group of armed men to a
second house on Pionirska Street (“Transfer” and “Omeragi¢ House”, respectively) where they
were locked inside."” Milan Luki¢ and other armed men then set fire to the Omeragi¢ House
and shot at individuals who tried to escape, killing 59 people (‘“Pionirska Street Incident™)."*

Sredoje Luki¢ was not found to have participated in setting the Omeragi¢ House on fire."

- On or about 27 June 1992, Milan Luki¢ and a group of armed men forced approximately
60 Muslim civilians into the house of Meho Alji¢ in Bikavac (“Alji¢ House™) and set the house
on fire, killing at least 60 people and seriously injuring the sole survivor (“Bikavac

Incident™). o

- On a day between 28 June 1992 and 5 July 1992, Milan Lukic¢ singled out Hajra Koric, a
Muslim civilian, from a group of women in Potok, a settlement of ViSegrad, and killed her with

two shots.!”

- On numerous occasions between 1992 and 1993, Milan Lukic and Sredoje Lukic beat Muslim
men detained at the Uzamnica camp (“Uzamnica Camp”), inflicting serious injuries on many of

the detainees.'® ,

4. The Trial Chamber found Milan Lukié guilty pursuant to Article 7(1) of the Statute of the
Tribunal (“Statute”) of violations of the laws or customs of war under Article 3 of the Statute for
committing murder' and cruel treatment.”’ Milan Luki¢ was also convicted of crimes against

humanity under Article 5 of the Statute for committing pc:rse(‘,utions,21 murder,” extermination,”

' Trial Judgement, paras 631, 637, 917, 930, 1008-1009, 1028, 1030-1031.

12 Trial Judgement, paras 592-593, 596, 631, 637, 969.

1% Trial Judgement, paras 569, 606-607, 612, 631, 637.

" Trial Judgement, paras 569, 612-613, 631, 916-918, 929, 933, 946, 1010-1011.
15 Trial Judgement, paras 613, 637, 930, 1034.

'S Trial Judgement, paras 703, 709, 715, 731, 973-974, 1017.

" Trial Judgement, paras 754, 758, 925, 1022.

"® Trial Judgement, paras 821, 833, 841, 978, 990.

" Trial Judgement, paras 911, 914, 919, 923, 927, 1099.

20 Trial Judgement, paras 966, 971, 976, 981, 1099.

2! Trial Judgement, paras 1026, 1099.

22 Trial Judgement, paras 911, 914, 919, 923, 927, 1099.

2 Trial Judgement, paras 947, 951, 1100. Judge Van den Wyngaert dissented with regard to Counts 8 and 13 (Trial

Judgement, para. 1100).
2 ) M
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and other inhumane acts.>* The Trial Chamber sentenced Milan Luki¢ to a term of life

. . 25
1mpr1 sonment.

5. The Trial Chamber found Sredoje Lukic¢ guilty pursuant to Article 7(1) of the: Statute of
violations of the laws or customs of war under Article 3 of the Statute for committing cruel
treatment,”® and aiding and abetting murder’’ and cruel treatment.” Sredoje Luki¢ was also
.convicted of crimes against humanity under Article 5 of the Statute for committing other inhumane

- ' . ' . 30 31
acts,” and for aiding and abetting persecutions,” murder,

and other inhumane acts.”> Sredoje
Luki¢ was acquitted of all remaining counts.*> The Trial Chamber sentenced him to a term of

Lo 34
30 years’ imprisonment.

B. The Appeals

6. Milan Luki¢ sets forth eight grounds of appeal against the Trial Judgement, seeking an -

acquittal on all counts. In the alternative, he argues that his sentence should be reduced.”

7. Sredoje Luki¢ presents 15 grounds of appeal against the Trial Judgement, seeking an

acquittal on all counts or, in the alternative, a reduction in sentence.

8. The Prosecution raises two grounds of appeal. It submits that the Trial Chamber erred in
failing to convict Sredoje Luki¢ for aiding and abetting extermination under Article 5(b) of the
Statute with respect to the Pionirska Street Incident, and for committing persecutions under

Article 5(h) of the.Statute in relation to the beatings at the Uzamnica Camp, despite having made

2* Trial Judgement, paras 966, 971, 976, 981, 1099.

 Trial Judgement, para. 1101.

26 Trial Judgement, paras 991, 1104.

" Trial Judgement, paras 934, 1105.

2% Trial Judgement, paras 986, 1104.

* Trial Judgement, paras 991, 1104.

3 Trial Judgement, paras 1040, 1104.

' Trial Judgement, paras 934, 1105. Judge Robinson dissented with regard to Counts 9 and 10 (Trial Judgement,
ara. 1105).

? Trial Judgement, paras 985- 986 1104. The Appeals Chamber notes that paragraph 985 of the Trial Judgement
suggests that Judge Robinson dissented with regard to the finding that Sredoje Lukic aided and abetted the commission
of cruel treatment as a violation of the laws or customs of war and other inhumane acts as a crime against humanity
during the Pionirska Street Incident. By contrast, no mention of such dissent is included in the disposition. Moreover,
the separate opinion of Judge Robinson only expresses his dissent with respect to murder and persecutions. Thus, the
Appeals Chamber considers the dissent mentioned in paragraph 985 of the Trial Judgement to be an editorial oversight
and finds the disposition to be authoritative.

» Trial Judgement, paras 936, 953, 955, 988, 1103. Judge David dissented with regard to Counts 8, 13-17 (Trial
Judgement, para. 1103).

* Trial Judgement, para. 1106.

¥ Milan Lukic’s [sic] Appeal Brief, 17 December 2009 (confidential) (“Milan Luki¢ Appeal Brief”), p. 112, paras 1-2.
3% Appeal Brief on Behalf of Sredoje Lukic, 2 November 2009 (confidential) (“Sredoje Luki¢ Appeal Brief™), para. 342.

3 G,
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the necessary tindings for these convictions.”’ The Prosecution requests that the Appeals Chamber

convict Sredoje Lukic for these incidents and increase his sentence accordingly.”®

C. Appeal Hearing

9. The Appeals Chamber heard oral submissions of the parties regarding these appeals on
14 and 15 September 2011. Having considered their written and oral submissions, the Appeals

Chamber hereby renders its Judgement.

- 37 Prosecution Appeal Brief, 2 November 2009 (“Prosecution Appeal Brief”), paras 4-7, 9-10.
* Prosecution Appeal Brief, paras 8, 11-12.
4 m
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II. STANDARD OF REVIEW

10. On appeal, the parties must limit their arguments to legal errors that invalidate the decision
of the trial chamber and to factual errors that result in a miscarriage of justice.3 ? These criteria are
set forth in Article 25 of the Statute and are well established in the jurisprudence of the ad hoc
Tribunals.* In exceptional circumstances, the Appeals Chamber will also hear appeals where a
party has raised a legal issue that would not lead to the invalidation of the trial judgement, but .

. . . . . . e 4
which is nevertheless of general significance to the Tribunal’s jurisprudence. :

11. A pérty alleging an error of law must identify the alleged error, present arguments in
support of its claim and explain how the alleged error invalidates the decision.” An allegation of an
error of law which has no chance of changing the outcome of a decision may be rejected on that
ground.43 However, even if the party’s arguments are insufficient to support the contention of an
error, the Appeals Chamber may still conclude for other reasons that there is an error of law.* It is -
necessary for any appellant claiming an error of law on the basis of lack of a reasoned opinion to
identify the specific issues, factual findings, or arguments which an appellant submits the trial

chamber omitted to address and to explain why this omission invalidated the decision.”

)

12. The Appeals Chamber reviews the trial chamber’s findings of law to determine whether or:
not they are correct.*® Where the Appeals Chamber finds an error of law in the trial judgement
arising from the application of the wrong legal standard, the Appeals Chamber will articulaté the
correct legal standard and review the relevant factual findings of the trial chamber accordingly.47 In
so doing, the Appeals Chamber not only corrects the legal error, but, when necessary, applies the
correct legal standard to the evidence contained in the trial record and determines whether it is itself

convinced beyond reasonable doubt as to the factual finding challenged by an appelldnt before the

¥ Haradinaj et al. Appeal Judgement, para. 9; Boskoski and Tar¢ulovski Appeal Judgement, para. 9; MiloSevic Appea
Judgement, para. 12. :
* Haradinaj et al. Appeal Judgement, para. 9; Boskoski and Tarculovski Appeal Judgement, para. 9; MiloSevic Appeal
Judgement, para. 12. .

' Haradinaj et al. Appeal Judgement, para. 9; Boskoski and Tarculovski Appeal Judgement, para. 9; MiloSevic¢ Appeal
Judgement, para. 12. ‘

*2 Haradinaj et al. Appeal Judgement, para. 10; Boskoski and Tarcéulovski Appeal Judgement. para. 10; MiloSevic
Appeal Judgement, para. 13. .

** Haradinaj et al. Appeal Judgement, para. 10; Boskoski and Tarcéulovski Appeal Judgement, para. 10; MiloSevic
Appeal Judgement, para. 13.

* Haradinaj et al. Appeal Judgement, para. 10; Boskoski and Tarculovski Appeal Judgement, para. 10; MiloSevic
Appeal Judgement, para. 13.

*S Haradinaj et al. Appeal Judgement, para. 10; Boskoski and Tarcéulovski Appeal Judgement, para. 10; MiloSevic
Appeal Judgement, para. 13. '

* Haradinaj et al. Appeal Judgement, para. 11; Boskoski and Tarculovski Appeal Judgement, para. 11; MiloSevic
Appeal Judgement, para. 14.

47 Haradinaj et al. Appeal Judgement, para. 11; Boskoski and Tarculovski Appeal Judgement, para. 11; MiloSevi¢
Appeal Judgement, para. 14.

s @*\
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finding is confirmed on appf:al.48 The Appeals Chamber will not review the entire trial record de
novo. Rather, it will in principle only take into account evidence referred to by the trial chamber in
the body of the trial judgement or in a related footnote, evidence contained in the trial record and
referred to’by the parties, and, where applicable, additional evidence admitted on appeal.49

13. When considering alleged errors of fact, the Appeals Chamber will apply a standard of
reasonableness.” In reviewing the findings of the trial chamber, the Appeals Chamber will only
substitute its own findings for that of the trial chamber when no reasonable trier of fact could have
reached the original decision.”’ The Appeals Chamber applies the same reasonableness standard to
alleged errors of fact regardless of whether the finding of fact was based on direct or circumstantial
evidence.’? Further, only an error of fact which has occasioned a miscarriage of justice will cause

the Appeals Chamber to overturn a decision by the trial chamber.”

14. The Appeals Chamber recalls that, when it is confronted with an alleged error of fact and
when additional evidence is admitted on appeal, but there is no error in the legal standard, the
following two-step standard will apply:
@ The Appeals Chamber will first determine, on the basis of the trial record alone, whether
no reasonable trier of fact could have reached the conclusion of guilt beyond reasonable

doubt. If that is the case, then no further examination of the matter is necessary as a
matter of law.

(i1) If, however, the Appeals Chamber determines that a reasonable trier of fact could have
reached a conclusion of guilt beyond reasonable doubt, then the Appeals Chiamber will
determine whether, in-light of the trial evidence and additional evidence admuted on
appeal, it is itself convinced beyond reasonable doubt as to the finding of quilt.™

15. | When applying these principles, the Appeals Chamber recalls that it has identified several
~ types of deficient submissions on appeal which are bound to be summarily dismissed. In particular,
the Appeals Chamber will dismiss without detailed analysis: (a) arguments that fail to identify the
challenged factual findings, that misrepresent the factual findings or the evidence, or that ignore
other relevant factual findings; (b) mere assertions that the trial chamber must have failed to

consider relevant evidence, without showing that no reasonable trier of fact, based on the evidence

* Haradinaj et al. Appeal Judgement, para. 11; Boskoski and Tarculovski Appeal Judgement, para. 11; MiloSevi¢
Appeal Judgement, para. 14. : ,
Y Haradinaj et al. Appeal Judgement, para. 11; Boskoski and Tarculovski Appeal Judgement, para. 12; MiloSevi¢
Appeal Judgement, para. 14. :
% Haradinaj et al. Appeal Judgement, para. 12; Boskoski and Tarculovski Appeal Judgement. para. 13; MiloSevic
Appeal Judgement, para. 15. ‘
" Haradinaj et al. Appeal Judgement, para. 12; Boskoski and Tarculovski Appeal Judgement, para. 13; MiloSevic
Appeal Judgement, para. 15.
2 Haradinaj et al. Appeal Judgement, para. 12; Boskoski and Taréulovski Appeal Judgement, para. 13; Mrksic and
§llzvanwnm Appeal Judgement, para. 13.

* Haradinaj et al. Appeal Judgement, para. 12; Boskoski and Tarculovski Appeal Judgement, para 13; Milosevic
Appeal Judgement, para. 15.

* Blaskic Appeal Judgement, para. 24(c). ' ‘ (\N\
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could have reached the same conclusion as the trial chamber; (c) challenges to factual findings on
which a conviction does not rely, and arguments that are clearly irrelevant, that lend support to, or
that are not inconsistent with the challenged finding; (d) arguments that challenge a trial chamber’s
reliance or failure to rely on one piece of evidence, without explaining why the conviction should
not stand on the basis of the remaining evidence; (¢) arguments contrary t0 common Sense;
(f) challenges to factual findings where the relevance of the factual finding is unclear and has not
been explained by the appealing party; (g) mere repetition of arguments that were unsuccessful at
trial without any demonstration that their rejection by the trial chamber constituted an error
warranting the intervention of the Appeals Chamber; (h) allegations based on material not on the
record; (i) mere assertions unsupported by any evidence, undéveloped assertions, failure to
articulate an error; ﬁnd (j) mere assertions that the trial chamber failed to give sufficient weight to

evidence or failed to interpret evidence in a particular manner.>

5 Haradinaj et al. Appeal Judgement, para. 13; Boskoski and Tarculovski Appeal Judgement, para. 18; MiloSevic

Appeal Judgement, para. 17. (A\/u\
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III. ALLEGED VIOLATIONS OF THE RIGHT TO A FAIR TRIAL

A. Introduction

56

16. Milan Luki¢ submits that his right to a fair trial was violated when the Trial Chamber:
(i) denied him adequate time and facilities to prepare his defence prior to the commencement of the
trial;"’ (ii) imposed inappropriate restrictions on the conduct of his defence during trial;™® and

(iii) failed to address the undue influence upon Prosecution witnesses by third parties.5 ’

17. The Appeals Chamber recalls that where a party alleges on appeal that its right to a fair trial
has been infringed, it must prove that the trial chamber violated a provision of the Statute and/or the
Tribunal’s Rules of Procedure and Evidence (“Rules”) and that this caused prejudice to the alleging
party, such as to amount to an error of law invalidating the trial judgement.60 Trial chambers enjoy

! Decisions

considerable discretion in relation to the management of the proceedings before them.
concemipg the scheduling of trials, the time afforded to the parties, and the parameters of cross-
examination are discretionary decisions to which the Appeals Chamber must accord deference.” In
order to successfully challenge a discretionary decision, a party must demonstrate that the trial
chamber has committed a discernible error resulting in prejudice to that party.®” The Appeals
Chamber will only overturn a trial chamber’s discretionary decision where it is found to be:
(i) based on an incorrect interpretation of governing law; (ii) based on a patently incorrect
conclusion of fact; or (iii) so unfair or unreasonable as to constitute an abuse of the trial chamber’s
discretion.”* The Appeals Chamber will also consider whether the trial chamber has given weight to

extraneous or irrelevant considerations or has failed to give weight or sufficient weight to relevant

\
. . . . . .. 65
considerations in reaching its decision.”

% Milan Luki¢’s seventh ground of appeal.

" Milan Luki¢ Appeal Brief, paras 323-328, 332-334, 345-352; Milan Lukic’s [sic] Reply Brief, 22 February 2010
(confidential) (*Milan Lukic Reply Brief”), paras 121-122, 124.
5% Milan Lukié Appeal Brief, paras 329-331, 335-344, 353-355; Milan Luki¢ Reply Br1cf paras 123, 125-130.
% Milan Luki¢ Appeal Brief, paras 356-371; Milan Luki¢ Reply Brief, paras 131-132. Milan Luki¢ has withdrawn sub-
ground 7(B) (Milan Lukié Appeal Brief, p. 100).

%" Haradinaj et al. Appeal Judgement, para. 17, Krajisnik Appeal Judgement, para. 28; Galzc Appeal Judaement
para 21; Kordic and Cerkez Appeal Judgement, para. 119.

! Krajisnik Appeal Judgement, paras 81, 99.

82 See Haradinaj et al. Appeal Judgement, para. 17; Prosecutor v. Radovan KaradZi¢, Case No. IT-95-5/18-AR73.5,
Decision on Radovan Karad?i¢’s Appeal of the Decision on Commencement of Trial, 13 October 2009 (“KaradZic
Decision on Commencement of Trial”), para. 6; Prosecutor v. Judranko Prli¢ et al., Case No. IT-04-74- AR73.2,
Decicion on Joint Defence Interlocutory Appeal Against the Trial Chamber’s Oral Decision of 8§ May 2006 Relating to
Cross-Examination by Defence and on Association of Defence Counsel’s Request for Leave to File an Amicus Curiae
Brief, 4 July 2006, p. 3. '
% Krajisnik Appeal Judgement, para. 81.
 Krajisnik Appeal Judgement, para. 81.
% Krajisnik Appeal Judgement, para. 81.

W
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B. Adequate time and facilities for pre-trial preparation

18. Milan Luki¢ submits that the Trial Chamber violated his right to have adequate time and
facilities to prepare his defence prior to the commencement of the trial on 9 July 2008, and requests
a retrial.”® He argues that the Trial Chamber accelerated the scheduling of the trial without

67 and without considering: (i) the problems with the composition and preparedness

“forewarning”
of his defence team (“Defence Tcam”);68 (i) the Prosecution’s proposal to “double the scope of the
Indictment” shortly before trial;* (iii) that certain Prosecution witness statements were only made

70

available to him on 1 April 2008;" and (iv) that the Prosecution “sought to change its witnesses”

less than a month before trial.”'

19. The Prosecution responds that Milan Lukic fails to demonstrate that the Trial Chamber
denied him adequéte time and facilities for his defence or that the Trial Chamber abused its
discretion in commencing the trial.”* Tt contends that Milan Luki¢ had adequate n(;tice of the trial
date.” In particular, it argues that: (i) Milan Luki¢ was continuously represented throughout and his
Defence Team had adequate time to prepare;74 (ii) the Trial Chamber’s decision to dismiss the
* Prosecution’s motion to expand the scope of the Indictment renders Milan Luki¢’s argument in this
respect moot;” (iii) Milan Luki¢ misstates the record with respect to the availability of Prosecution
witness statements;’® and (iv) Milan Luki¢ fails to demonstrate that the Trial Chamber erred Wheh

allowing the Prosecution to call additional witnesses to rebut his alibi.”’

% Milan Luki¢’s sub-ground 7(A) (in part). Milan Luki¢ Appeal Brief, paras 323-328, 332-334, 345-352; Milan Luki¢
Rep]y Brief, paras 121-122, 124.

%7 Milan Luki¢ Appeal Brief, para. 325.

% Milan Luki¢ Appeal Brief, paras 323-325, 345-352; Milan Lukic Reply Brief, paras 121-122.

% Milan Luki¢ Appeal Brief, para. 323.

7 Milan Luki¢ Appeal Brief, para. 325, referring to Prosecutor v. Milan Luki¢ and Sredoje Luki¢, Case No. 1T-98-32/1-
PT, Order for Extension of Time, 1 April 2008 (“Order for Extension of Time of 1 April 2008”).

! Milan Luki¢ Appeal Brief, para. 328, referring to Prosecutor v. Milan Luki¢ and Sredoje Luki¢, Case No. IT-98-32/1~
PT, Further Decision on Prosecution’s Motion to Amend Rule 65 fer Witness List and Related Submissions,
19 June 2008 (“Further Decision on Amending Rule 65 rer List of 19 June 2008”). The Appeals Chamber notes that the
decision to include the additional witnesses was rendered in June 2008 (see Further Decision on Amending Rule 65 Ter
List of 19 June 2008, p. 8). However, contrary to Milan Luki¢’s submission, the Prosecution proposed additional
witnesses nearly four months before the trial started when filing its witness list on 14 March 2008 with its pre-trial brief
(see Prosecutor v. Milan Luki¢ and Sredoje Luki¢, Case No. IT 98-32/1-PT, Prosecution List of Witnesses Pursuant to
Rule 65 Ter (E) (II), 14 March 2008 (confidential); see also Prosecutor v. Milan Lukic and Sredoje Lukic, Case No. IT-
98-32/1-PT. Decision on Prosecution’s Motion to Amend Rule 65 fer Witness List and on Related Submissions,
22 April 2008, paras 2-3).

2 Prosecution Response to Milan Luki¢’s Appeal, 5 February 2010 (confidential) and subsequent corrigenda of
6 April 2010, 13 April 2010, 6 December 2010 (collectively, “Prosecution Response Brief (Milan Lukic)”), paras 229,
234-238.

7 Prosecution Response Brief (Milan Lukic), para. 234.

™ Prosecution Response Brief (Milan Lukic), paras 230-232, 235-238, 244-247, 253-258.

 Prosecution Response Brief (Milan Lukic), para. 233.

" Prosecution Response Brief (Milan Lukic), para. 240.

77 Prosecution Response Brief (Milan Lukic), para. 240.
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