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1. The Appeals Chamber of the International Residual Mechanism for Criminal Tribunals

("Appeals Chamber" and "Mechanism",respectively) is seised of the "Motion for Inter Partes

Proceedings", which was filed on 30 January 2017 (''Motion'') by Mr. Radovan Karadzic

("Karadzic"). The Office of the Prosecutor of the Mechanism ("Prosecution") responded to the

Motion on 9 February 2017,I and Karadzic filed his reply on 13 February 2017?

I. SUBMISSIONS

2. In the Motion, Karadzic requests that the two proceedings in his case with numbers MlCT­

13-55-R86F.4 and MlCT-13-55-R86F.5 proceed on an inter partes basis and that the applicant/s in

these proceedings be ordered to file redacted versions of its/their applications lodged under RUle 86

of the Rules of.Procedure and Evidence of the Mechanism ("Rule 86 Applications" and "Rules",

respectively). 3 Karadfic submits that he has a legitimate forensic purpose for access and

participation in these proceedings since by learning Which witnesses the Rule 86 Applications

concern he can request any subsequent statements and testimony obtained from them by national

authorities in order to assess whether they give rise to an application for additional evidence on

appeal." In addition, Karadzic argues that his participation in the proceedings would serve the

interests of justice as he may have useful information for the Rule 86 applicantls and that excluding

the Defence from these proceedings can render the underlying appeal unfair given the regular

communication between the Appeals Chamber and the Prosecution on matters related to his case:

3. The Prosecution opposes Karadzic's "renewed" request for participation in Rule

86 proceedings and access to and public redacted versions of ex parte Rule 86 applications, as

Karadzic lacks standing to participate in Rule 86 proceedings, which concern protective measures

for witnesses and not the witnesses' evidence, credibility, or the subject matter of Karadfic's case."

The Prosecution submits that Karadzic effectively requests reconsideration of the "Decision on a

Motion for Redacted Versions of Rule 86(F) Filings" issued by the Appeals Chamber on

24 January 2017 ("Decision of 24 January 2017") without any attempt to show how the

reconsideration test is met? The Prosecution contends that Karadzic has not shown any legitimate

forensic purpose justifying access to confidential ex parte material or public interest outweighing

the high degree of confidentiality afforded to Rule 86 applications." In addition, the Prosecution

I Prosecution'sResponseto Karadfic's Motionfor Inter Partes Proceedings, '9 February 2017 (UResponse").
2 Reply Brief: Motion for Inter Partes Proceedings, 13 February 2011 ("Reply"). ..
J Motion, paras. 1,2, 13.
.4 Motion, para 5. See also Motion,paras. 6-9.
5 Motion, paras. 10-12.
• Response, paras. 1-9.
7 Response, paras, 1t 4.
, Response, paras. 1-6, 8, 9.

1
Case No. MlCT-13-55-A 9 March 2011
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argues that the Practice Direction on the Procedure, for Variation of Protective Measures of the

Mechanism expressly provides for Rule 86 proceedings to be conducted ex parte and that there is

no inherent injustice in excluding a party from Rule 86 proceedings," the ex parte nature of which is

justified as they typically concern sensitive and confidential national investigations or proceedings

the success of which maybe jeopardized by unnecessary disclosures.to

4. In his reply, Karadzic submits that the Prosecution submissions are without merit as the
-- - ---- ._- ._.. - - -- -- - ._---- -- - --

Practice Direction on the Procedure for Variation of Protective Measures provides for Rule

86 applications to be provided to the parties in the proceedings, unless the applicant provides an

explanation for the good cause of the ex parte classification." Karadzic also argues that there is no

justification for conducting the proceedings entirely ex parte and there is no reason for not filing

public redacted versions of all the filings and decisions in the two proceedings.12

II. DISCUSSION

5. The Appeals Chamber notes that the two Rule 86 proceedings, which are the subject of the

Motion, formed part of Karadfic's request for access to confidential ex parte filings which the

Appeals Chamber denied in the Decision of 24 January 2017.13 Therefore, Karadzic's request for

access to the applications and filings referred to in the Motion is in effect a request for

reconsideration of the Decision of 24 January 2017. A party requesting reconsideration of a

decision must satisfy the chamber of the existence of a clear error of reasoning in the impugned

decision, or of particular circumstances justifying reconsideration in order to avoid injustice. I4 In

9 Response, paras. 6, 7 referringto Practice Direction on Procedure for the Variation of Protective Measures Pursuantto
Rule 86(H) of the Mechanism's Rules of Procedure and Evidence for Access to Confidential ICIY, ICTR and
Mechanism Material. MlCf/8., 23 April 2013 ("Practice Direction on the Procedure for Variation of Protective
Measures"), para. 6; Prosecutor v. Miroslav Bralo, Case No. IT-95-17-A. Decision on,Motion for Access to Ex Parte
Portions of the Record on Appeal and for Disclosure of Mitigating Material, 30 Augost 2006, para. 15; Pro:secutor v.
Milan MilutinoviC et al.; Case No. IT-99-37-L Decision on Application by Dragoljub Odjanic for Disclosure of Ex
Parte Submissions, 8 Novemher 2002, paras. 21-23.
10 Response. para. 7, '. ,
II Reply, paras. 1-9. In addition, KaradZic submits that the Appeals Chamber has already allowed disclosure of the
identities of all the witnesses who were the subject of requests for variation of protective measures during his trial and
that there is no good reason why the same information should not be available with regard to such requests introduced
during the appeal. See Reply, para. 9, referring to Decision on a Motion for Redacted Versions of Decisions Issued
Under Rule 75(H) of the ICIY Rules, 18 July 2016.
12 Reply, paras. 7-9.
13 Decision of 24 January 2017. pp. 4, 5.
14 Prosecutor v. Jean-Paul Akayesu, Case No. MICf-13-30, Decision on a Motion for Reconsideration, 30 June 2016,
p. I and reference cited therein. See also Prosecutor v. Jadranko PrUc et aI., Case No. IT-04-74-A, Puhlic Redacted
Version of the "Decision on Valentin CoriC's Request for Provisional Release" Issued on 15 August 2016, p. 3 and
references cited therein.

2
Case No. MlCT-13-55-A 9 March 2017
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thisrespect, the Appeals Chamber finds that Karadzic has failed to show that reconsideration of the

Decision of 24 Jannary 2017 is warranted."

6. Nonetheless, the Appeals Chamber notes that, in order to ensure the public nature of the

proceedings to the extent possible, it issued in its Decision of 24 January 2017 public redacted

versions of two orders made in the proceedings that are the subject of the Motion,16 and that, since

that decision, additional orders and decisions have been issued in the two proceedings.17 The

, Appeals Chamber finds that issuing public redacted versions of these orders and decisions will

ensure the public nature of the proceedings to the extent possible and that the interests of the parties

who designated their filings as ex parte can be adequately protected by appropriate redactions.

7. As to Karadzic's request for participation in the Rule, 86 proceedings referred to in the

Motion, the Appeals Chamber notes that the proceedings concern requests for variation of

protective measures granted by the International Criminal Tribunal for the former Yugoslavia with

regard to Prosecution witnesses. In these circumstances, when deciding whether to vary the existing

protective measures, the Appeals Chamber considered it appropriate to seek information from the

Prosecution. The Appeals Chamber did not consider it necessary to lift the ex parte status of the

Rule 86 Applications in respect of Karadzic and invite him to make submissions because it did not

consider that Karadzic would be in a position to supplement the witness protection information

from the Wituess Support and Protection Unit of the Mechanism or offer other information relevant

to witness protection concerns of Prosecution wituesses.The Appeals Chamber emphasizes that the

Rule ,86 Applications concern the application of witness protection measures in domestic

proceedings, not Karadzic's appeal.18For these reasons, the Appeals Chamber finds that Karadzic

15 The Appeals Chamber notes that, in his Reply, Karadfid misconstrues the "Decision on a Motion for Redacted
Versions of Decisions Issued Under Rule 75(H) of the ICTY Rules" issued by the Appeals Chamber on 18 July 2016.,
Contrary to Karadzic's submission, the Appeals Chamber found that he had failed to justify 'access to information
identifying national investigations andproceedings, including access to certain witness pseudonyms. See Decision on a
Motion for Redacted Versions of Decisions Issued Under Rule 75(H) of 1:I)e ICIT Rules, 18 July 2016, pp, 4, 5. The
Appeals Chamber notes that its decision of 18 July 2016 only allowed the non-redaction of particular witness
pseudonyms from the public redacted versions of eleven Rule 75(H) decisions of the Trial Chamber in specific
instances where the Witness Support and Protection Unit of the Mechanism advised that such disclosure would not
undermine theeffectiveness of the protective measures in force regarding those witnesses. See Registrar's Submission
in Compliance with the Order on a Motion Related to Measures for Protection of Victims and Witnesses, 14 June 2016
(confidential witb confidential annex A and confidential annex B), Annex A, Annex B.
16 SeeDecision of 24 January 2017, Annex 1.
17Prosecutorv. Radovan Karadi'ic, Case No, MICT-13-55-R86H.3, Decision on an Application Pursuant to Rule 86,
8 March 2017 (confidential and ex parte); Prosecutor v, Radovan Karadiic, Case No. MICT-13-55-R86H.4, Decision
on an Application Pursuant to Rule 86, 21 February 2017 (confidential and ex parte); Prosecutorv. RadovanKaradiic,
Case No. MICT-13-55-R86H.3, Order on an Application Pursuant to Rule 86, 16 February 2017 (confidential and ex
parte); Prosecutor v. Radman Karadiic, Case No. MICT-13-55-R86F.4, Order for Submissions on an Application'
Pursuant to Rule 86, 27 January 2017 (confidential and ex parte); Prosecutorv, RadovanKaradiic, Case No. MICT-13­
55-R86F.5, Order for Submissions on an Application Pursuantto Rule 86, 27 January 2017 (confidential and exparte).
18In addition, the Appeals Chamber observes that the Practice Direction on the Procedure for Variation of Protective
Measures allows for applications pursuant to Rule 86 of theRules tobe filed ex parte with regard to one or moreof the
parties in the proceedings, provided that the applicant provides an explanation of the good cause for filing the

3
Case No. MICT-13-55-A 9 March 2017
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has failed to demonstrate that he has standing to participate in the Rule 86 proceedings identified in

the Motion.

m. DISPOSITION

8. For the foregoing reasons, the Appeals Chamber' GRANTS the Motion in part, ISSUES, as

an annex to the present decision, public redacted versions of the decisions and orders issued in the

two proceedings identifiedby Karadzid in the Motion, and DENIES the Motion in all other respects.

Done in English and French, the English version being authoritative.

Done this 9 th day of March 2017.
At The Hague,
The Netherlands <:S"h .. ,Jvv' ~ -tA. ~\..

Judge Theodor Meron
Presiding Judge

[Seal of the Mechanism]

application ex parte. See Practice Direction on the Procedure for Variation of Protective Measures, para. 6. The Appeals
Chamber is satisfied that the Rule 86 Applications evince good cause for their ex parte status as they contain
'informationidentifying domestic investigations and pre-trial proceedings.

4
Case No. MICT-13-55-A 9 March 2017
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I, THEODOR MERON, Judge of the International Residual Mechanism for Criminal Tribunals

("MechaniBm'')and Presiding Judge in this case;'!

BEING SEISED OF a confidential and ex parte application filed on 13 January2017, in which the

Prosecutor's Office of [REDACTED] ("Applicaot") relies on Rule 86(F) of the Rules and requests

the unredac~d transCripiS of a Wiiness's lesnmony in ffie case Of7rosecutor v.RiiiJOViirI/(dratfiiC;

Case No. IT-9S-S/I8, heard before the International Criminal Tribunal for the former Yugoslavia

("IcrY"), the pseudonym under which the witness testified, and the statements given by the

witness in the course of the investigation;'

I I, ,

I
J ~

2821
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NOTING that the Applicant is a party in a domestic jurisdiction and seeks information and access

to material subject to protective measures ordered by the ICTY;3

CONSIDERING that, in effect, the Applicant is seeking "ariation of protective measures and that,

therefore, theApplication falls to be considered under Rule 86(H) of the Rules;4

CONSIDERING the Practice Direction on Filings Made Before the Mech;mism for International

Criminal Tribunals, which provides that the case number assigned. to "proceedings arising from a

request for the rescission, variance or augmentation of protective measures made pursuant to Rule

86(H) of the Rules" sbalI include the"R86lf' suffix to identify the type of proceedings concemedr'

FINDING, therefore, that !he case number assigned to the Application is not consistent with the

Practice Direction referred to above and should be revised;

CONSIDERING that it is appropriate to request the Witness Support and Protection Unit of the

Mechanism ("WISP") to inform me of any protective measures in force with respect to the witness

identified in theApplication thatmay have been ordered, continued, IX varied. in proceedings before

the ICTY or theMechanism;

1 Order A&igving a Own.cr 10 Coo>idtr an Application Pursuanl tv Rule 86, 16 January 2017 (con/idcntisl and ex
parle); Ordtr A"igmng JUdges to a Case Betme the Appea!ll Chamber, 20 April 2016. In accomencc with Rule 86(K)
of !be Rnles of Procedure and BvideDcoof the Mecbaoiml (''Rnle,'1, an application to a OIambcr tv rescind, VIl1Y, or
augmentprotective measures inrespect of avic.tim orwilneSs maybe, dealt with-either by the Chamber orby a JUdge of
thet Cbambet. . .

2 Applicatiou of the Prosecutor', Offico of [RBDACTEQI for Variation of Protective Measures Pursuant to Rule 86(F)
of !be Mlcr Rule> of Procedure and Bvidence, 13 JanWlIJ' 2017 (coafid,nrial and <Xpart.) ("Appliealion"), paras. 4-~,

12. .
, Application. paras. 9, 10,13.
4 Rule 86(H) of the Rules. See aLro Practice Direction on Procedure for the Variation of Protective Measure, PUIsnant
to \blIe 86(H) of the MechauiBm's Rules of Proccdnre and Bvidence for Ac<:es, tv Coulidentisl ICI'Y. ICfR and
Mechani,m 1YIaterial, MlCT/8, 23 Aprll20l3. .
, Practice Direction on Filing, Made Beto", the Mecbaniam for lnlel1lllliomd Crin)inal Tribunals, Mlcrl7/Rev.2,
24 Angu,12016, Article, I, 6(2)(j).

Case No.MlCT-13-55-RJl6F.4
I

27 January 2017
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CONSIDERING that, in acconlance with Rule &6(1) and Q) of the Rules, it is necessary 1D

ascertain through the WISP whether the witness consents to the requested vanadon of any

protective measures in force 'after beingproperly advised of the consequences thereof;

CONSIDERING that, given that the witness was called by the Prosecution to testify in the

Karadijc case, it is also appropriate to give notice of the Application to the Prosecution to afford it

an opportunity to note any concern tberewith;6

PURSUANT TO Article 20 of the Statute of the Mechanism and Rules 55 and 86 of the Rules;

HEREllY ORDER:

1. The WISP to inform me within fonrteen days after the issuance of the present order of any

protective measures in force with respect to the witness identified in the Application that

may have been ordered, continued, or varied in proceedings before the 'ICIT or the

Mechanism;

2. The WISP to contact the witness identified in the Application to ascertain whether the

witness consents to the requested variation of any protective measures after being advised of

the conseqaeaces thereof, and to inform me of the witness's position by the same date;

3. The Registry to revise the case unmber assigned to the Application in accordance wi1h

Article 6(2)(j) of the Practice Direction on Filings Made Before the Mechanism for

Intern,alional Criminal Tribunals;7

4. The Registry to lift the ex parte status of the Application with respect to the Prosecution and

serve a copy of the Application on the Prosecntion; and

5. The Prosecution to-file a submission, if any, on the Applicationby the same date.

Ii PrOSCC1Jwr v. Raduvan KarcuJijC~ Caso No. IT-95-5/18-Pl', Decision on Protective McssureB for Witn.esses,
2 March 2012 (confidential),par.. 1; RP. 60505;Prosecutor v. RadoVDn Karodtic!. Case No. rr-95-5/18-PT. Decision
au Protective~ for Wilne"es. 30 Ocrobee 2008. paras. 11. 34{e)(i). .
7 Practice Diroclion au Filings Made Before the Meclumism fOI Intenlllli.onal Criminal Tnbnnals, MIcrn/Rev.2,
24 Augu,' 2016, Article 6(2)G). '

Case No. MIcr-13-55·R86F.4
2

27 JanUBIJ' 2017
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Done in English and French, the English version being anthoritative,

Done thiB 27"'day of J8DIlllI}' 2017,
AtThe Hague,
The Netherlands

Judge TheodorMOron
Presiding Judge

[Seal of the Mechanism]

Case No. MICT-13-SS-R86F.4
3

27 January 2017
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I, THEODOR MERON, Judge of the International Residual Mechanism for Criminal Tribunals

. ("Meclillnismfl
) and Presiding Judge in this case;1

BEING SEISED OF a confidential and ex parte application filed on 13 January 2017, in which the

Prosecutor's Office of [REDACIED) ("Applicant") relies on Rule 86(F) of the Rules and requests

the nnredacted transcripts of a witness's testimony in the case of Prosecutor l'. Radovan KaradiiC,

Case .No, IT-95-5/18, heard before the International Criminal Tribunal for the former Yugoslavia

(''ICTY''), the pseudonym under which fhe witness testified, and the statements given by the

witness in the course of the investigalion;2

NOTING that the Applicant is a party in a domestic jurisdiction and seeks information and access

to material subject to protective measures ordered by the ICTY;'

CONSIDERING that, in effect, the Applicant is seeking variation of protective measures and that,

therefore, the Application falls to be considered under Rule 86(H) oftbe Rules;'

CONSIDERING 1be Practice Direction on Filings Made Before the Mechanism for IntetnationaI

Criminal Tribunals. which provides that the case number assigned to "proceedings arising from a

request for the rescission. variance or augmentation of protective measures made pursuant to Rule

86(H) of the Rules" shall include the "R86H" suffix to identify the type of proceedings concemedr'

FINDING, therefore. that the case number assigned to the Application is no! consistent with the

Practice Direction referred to above and sbould be revised;

CONSIDERING that it is appropriate to request the Witness Support and.Protection Unit of the

Mechanism ("WISP") to inform me of any protective measures in force witbrespect to the witness.

identified in the Application that may have been ordered, continued, or varied in proceedings before

the ICTY or the Mechanism;

1 OrderAssigning a Cbamber to ClJIlllidcr an Application Pursuant10Rule 86, 16 January2017 (co_al and ex
part.); Order AssigningJudges to a case Bcfom the Appeals C/lllmber. 20 April 2016.10 accordllllCe withRule 8600
of the Rules of Procedute andEvidence of Ibe Mechanism (''Rules"), aa-applicarioe 10• Cbamber10rescind, vary, or
augmentprotective measuresin respect of B.victim or witness may be dealt with either by the O1am.ber or by a Judge of
Iha1Chamber. .

, Applicationof lb. Prosccll11Jr'. Office of [REDACI'IlD] for Varialiou of Protective MeasuresPursuant to Rule 86(F)
of IhcWCT Rules of ProcedureendEvidence, 13 January 2017 (confidentialand exparte) ("AppJicatio~1. peres. 5-9,
12.
aApplication,par... S. 8, 9. 12. .
-4 Rule 86(11) of the Rules. Su also Practice Direction on Procedurefor the Vari.alion ofProteelive Measures Pursuant
10 Rule 86(H) of the Mecbaoi.m', Rules nI' Procednro and Evidence for Acces< to Con!i<lcntial IcrY. 1CTR and
MccbanismMaterinl. MJCTI8. 23April 2013.
s Practice Direction On Filings Made Befcre the Mcebanism foc International Crlmlna1 Tribona1s, MJcrnfRev.2,
24 Aognsl 2016, Article' 1. 6(2)G).

1

I.­

i
I

1

·1

I
I !, I
I 1

i

CaseNo. MJcr-13-SS-R86F.S 27 January 2017 .
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CONSIDERING that, in accordance with Rule 86(1) and (J) of the Rules, it is necessary to

ascertain through the WISP whetbcr the witness consents to the requested variation of any

protective measures in force after being properly advised of the consequences thereof;

CONSIDERING that, given thsr the witness was called by the Prosecution to testify in the

xaiiiiiIic case, Ii is alEo aiiProPriare to give notice ofTheApjiliClifion 1DllJeProileC1itiCifi to affordit

an opportunity to note any concern fuerewith;6

PURSUANT TO Article 20 of the Statute of the Mechanism and Rule' 55 and 86 of the Rules;

HEREBY ORDER:

1. The WISP to inform me within fourteen days ofle! the issuance of the present order of lilly

protective measures in force with respect to the witness idenlilicd in the Application that

may have been ordered, continued, or varied in proceedings before the ICTY or the

MecJumism;

2. The WISP to contact the witness identified in the Application to ascertain whether the

wilDess consents to the requested variation ofmy protective measures after being advised of

theconsequences thereof, and to inform me of the witness's position by the same dale;

3. The Registry to revise the case number assigned to the Application in accordance with

Article 6(2)(j) of tbe Practice Direction on Filings Made Before the Mechanism for

International Cdminal Tribunals;'

4. The Registry to lift the ex parte statos of the Application with respect to the Prosecution and

serve a copy of the Application on the Prosecution; and

5. The Prosecution to file a submission, if any, on the Application by the same dale.

6 Prosecutor v. RadollQn KtuadiiL. Case No. IT·95·Sfl8-T:Decision on Protective Measures fut Witnes&eII, 2 March
2012 (confidentia1), RP. 60506; Prosecutor v. RJulovan KaradliJ!, Cesc No. IT-95·51l&-n, Dectaon on Protective
Measure' for W'1IDell"". 30 October 2008, paras. 1. 34(8)(i).
7 Practice Direction oli Filings Made Before !he Mecbaniml for !ntemaaonal Criminal Trfbunals, MICTn/Rev.2,
24 Augu.t2016, AIticle 6(2)G).
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Done in Englishand French.theEnglishversionbeing anthoritalive.

Done this 27"" day ofJanuary 2017,
At The Hague,
TheNetherlands

Judge Theodor Meron
Presiding Judge

[Seal of th. Mechanism)
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I, THEODOR MERON, Judge of tbe International Residual Mechanism for Criminal Tribunals

("Mechanism'') and Presiding Judge in this case;'

BElNG SEISED OF a confidential ande;tparte applicaJionfiled on 13 January 2017, in-which the

Prosecutor's Office of [REDAClED] ("Applicant") requests the unredacted transcripts of a

witn~ss's testimony in the case ofProsecutor 11. Radovan KaradiiC, Case No. IT-95-5118 ("KaradiiC

case"), heard before the International Criminal Tribunal for the former Yugoslavia ('1CTY"), the

pseudonym under whieh the witness testified, and the statements given by the witness in the course

of the investigaJion;2

RECALLING that, on 27 January 2017, I ordered: (i) the W$ess Support and Protection Unit of

the Mechanism ("WISP") to mform me of any protective measures in force with respect to the

witness identified in the Application that may have been ordered. continued, or varied in

proceeding. before the ICn or the Mechanism and to contact the witness identified in the

Application to ascertain whether the witness consented to the requested variation and to infonn me

of the witness's position in this regard; and (ii) the Office of the Prosecutor of the Mechanism

("Prosecmion") to file any submission on the Application;'

NOTING the Prosecution's submission filed confidentially and ex parte on 1 February 2017. in

which the Prosecution submits fuatthe Application should be dismissed for lack of jurisdiction as a

chamber of the ICTY is seised of the case of [REDACTED] ("(REDACTED] case"), which

involves the witness;'

NOTING the Registrar's submission filed confidentially and ex parte on 2 Febrnary 2017, in which

the Registrar notes that the witness testified in the Karadtic and [REDAClED] cases and seeks

guidance from the Appeals Chamber as to whether the WISP sbould proceed with contacting the

witness pursuant to the Order of 27 January 2017;5

1 Orda: Asriguing a Cbmnbcr to Coosidcr 311·ApplicationPursuant to Rule 86, 16 Januuy .017 (conficlenliol and a:
parte); Orlb Assigning Jndgea to. Cas. Befure th. AppealsChamber. 20 April 2016. In acoordance with Rule 86(K)
of the Rules of Procedure andEvidence <Ifthe Med1ani,m ("Rules"), an applicotionto a Chamber \0 rescind, vary. or
augmentprotective measeee in IeSJlecl of a victim or witne.. may be cleolt wiJh elmerby the Chmnber O£ by a Judge of
that Chamber.
a Applicaticin of the Prosecnlor', Office o{[REDACTED)for Varialion of Protective Meallwcs Pursuant to Rule 86(F)
of the MlCf Rules of Procedure and EVidence, 13 January ~017 (confiDenliolanda: par..) ("Application"), pm,. 9.
mn ..
, Old.dor Submission, on an ApplicotionPnranant to Rule 86, ~7 JanUBJY ~017 (ronfidential and ex parle) ("Order of
1:1 January 2017"). p.~. .
'1'rcllCClllion', Snbmission on Application Pursuant to Rule 86, 1 February 2017 (coofidenlial and ex p41fe)
r'Prosecution~s Suloninion'~), para. 1. -

Registrar's Snbmisoion Conceming the Order of ~7 JlIIlUlIIJ' 2017, 2 Fcbmuy 2017 (confideutiol and ex parte)
(''Registru's Submission"),para. 2.

I
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CONSIDERING !hat,under the Transitional Arrangements, theMechanism has competence over

the appellate proceedings in the KaradBc case and the 1eTI' has competence over the

[REDACTED) proceedings in the [REDACI'ED) case;6

CONSIDERING that, pursuant to Article 5(3) of the Transitional Arrangements, the Mechanism

shal! provide for the protection of witnesses. where a person is a witness in relation to two or more

cases for which the Mechanism and the ICTY have competence;'

FlNDING, therefore, that the Mechanism has jurisdiction over the Application;

PURSUANT TO Article 20 of the Statute of the Mechanism and Rules S5 and 86 of theRules;

HEREBY .

ORDER the WISP to comply with the Order of 27 January 2017 without delay.

Done in English and French, the Englishversion being authontative,

Done this 16lh day of February 2017,
At The Hague,
The Ncthedands

Judge 'Theodor Meron
Presiding Judge

[Seal of the MecbanislD]

6 See Artiele, 1(1) and 2(2) of tbeTlIIIlSitionalArr811gements, ·U.N. Doc. SIRES11966, 22 December 2010, Annel.2.
, U.N. Doc. SIRES/1966, 22December2010,Annex 2.
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I, THEODOR MERON, Judge of the International Residual Mechanism for Criminal Tribunals

(''Mechanism'') and Presiding Judge in this case;'
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BEING SEISED OF a confidential and ex parte application filed on 13 January 2017, in 'which the

Prosecutor' s Office of [REDAcrED] ("APPlicant'') requests the unredacted transcripts of a

witness's testimony in the case of Prosecutorv. Radovan KaradZU!, Case No. IT-95-5/18 ("Karadiic

case"), heard before the International Criminal Tribunal for the former Yugoslavia ("ICI'Y"), the

pseudonym under which the witness testified. and the statements given by the witness in the course

of the investigation, in order tn assist criminal proceedings in [REDACTED);2

RECALLlNG the "Order' for SUbmissions on an Application Pursuaar to Rule 86" filed on

27 January 2017, in which I ordered: (i) theWitness Support and Protection Unit of the Mechanism.

("WISP") to iDfonn me of any protective measures in force with respect to the witness identified in

the Application Ibat may have been ordered, continued, or varied in proceedings before the ICfY or

the Mechanism and to inform me of the witness's position on the variation of'protective measures

requested; and (il) the Office of the Prosecutor of the Mechanism. ("Prosecution") to file any

submission on the Application;'

NOTlNG theRegistrar's submission filed confidentially and ex parte on 7 February 2017, in which

the Registrar submits that the witness was granted protective measures in the case of

[REDACTED], and that these were subsequently continued in the Karad!ic case and the case of

[REDACTED], and that jhe witness consented to the reqnested variation provided that the

protective measures would remain in force;4

NOTlNG the Prosecution's submission filed confidentially and ex parte on 10 February 2017, in

which the Prosecution argues that access to the requested material should be granted. including

access to the witness's statements obtained in the course of the investigation Ibat were admitted in

"Order A..igning. Chamber to Considor an Applicatinn Puisuant to Rnle 86. 16 Ianuary 2017 (eonfidenl:ia\ and ex
po""'); DId", A..igoing judges to a Caae Befmelhe Appeals Chamber; 20 April 2016. In accordance with RuIc 86(K)
of the Rule. of Procedure and Evidence of thoMCcbanisJD ("RDles'), an application to a Chamber to rescind, vary, m
an.gmont protective measures in respect of II victim orwitness maybedealt witheither by theChamber orby II, Judge of
that Chamber. '
a Appfu:atioo of the Pro.ecutOr', Office of [REDACTED] for Variation ofProla:li.ve Measures Pursuantto Rule86(F)
of the MICTRnles ofProeedure and Evidence, 13 January 2017 (ooufidential and expam) ("Applieation"), para'. 5-9,
11.12
, Order fer Submis.iona on IIil Application PursuanttoRule 86. 27 January 2017 (confuleulial and exPQ1"~), p. 2.
, Rogistrar's Submissiun in Cornpli= wilb the Order of 27 January 2017, 7 February 2017 (confidential and ex parte
wilb eoufideulial and exparte Auuex) ("Registrar', Submissioo"), Annex, paras. 2. J.

I
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the Kartidf.iC case and other prior statements that do not form part of the trial record in lCIY

proceedings and which can be provided to the Applicant by 'the Prosecution;s

NOTING~ the Prosecution submission that the Appeals Cbamber should grant the requests

-conceming the same witness in [REDACTED] related applications concerning the witness's '

testimonyiu the [REDACTED] cases;"

CONSIDERING that the Appeals Chamber is oot seizedof the two applications referred to by the

Prosecution;7

I

RECALLlNG that, pursuant to Rule 86(F)(i) of the Rules, once protective measures have been

granted in any proceedings before the ICfY they continue to apply mutatis mutandis in any other

proceedings before the Mechanism or another jurisdiction unless and until they are rescinded;

varied, or augmented;

CONSIDERING that, pursuant to Rille 86(H) of the Rules, Il party in another jurisdiction may seek

to vary protected measuresordered by the ICTYor the Mechanism upon beingautnorised to do so

by an appropriaie judicial authority;

FINDING that the Applicant bas duly demonstrated that it was authorised to seek the variation of

the nrotecti Be protectIve measures;

RECALLING that, pursuant to Rille 86(1) of the Rules, the Chamber determining an application

for variation of protective measures made by a party in anomer jurisdiction shal1 ensure that the

protected witness has given consent to the variation of protective measures;

CONSIDERING that the witness bas consented to the requested variation provided that the

protective measures granted by the ICTY remain in force;

PURSUANT TO Article 20 of the Statute of the Mechanism and Rille 86 of the Rilles;

'Prosecution SUbmission on ApplicatioD PursUant ID 'Rule 86, 10 February 2017 (confkiendel and a plITle)
("ProseculiOD Subn>ission"), pam. 1-3•
• ProsecD!iou SDbmisnon, pIIIll. I, refrrring to [REDAcrED] ApplicatioD 01the :Pro'CCUl""S Office of [RBDAcrEOI
for Variation of Protective MCIISlIICs pursuant to Rule 86(,1') of theMICT Rule, ,of Procedure and Bvidenee, 13 Jaouary
2017 (OOllfideoliDl and oxPlITle); Appliealion of the Prosecutor's Office 01[REDAcrED] for Varialion ofProtective
Measure' pDCBUaDlto Rule 86(,1') of the MICT Rule' of Procedureaud Bvidence. 13 JaoUaIY 2017 (confidential BUd <I

parte).
, [REDAcrED] Ord", Assigning a Single Judge to Consider BU AppIicBtioD Pursnant to Rule 86, 18 JanDlI!J' 2017
(ccnfideatial and eX parle), p. I; [REDAcrED] Order ABBigDiDg a Single Judgeto Consid", au Application Pursuant to
Rule 86, 18 January 2017 (confidentialand exparte~ p. L The Applicantmay file before the Appeal, Chamber in tbill

2
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VARY 11Ie protective JIWllBlII'es granted to 11Ie witness identified in the Application solely with

regard to the release III the Applicant of the confidential documents and infoonation sought in the

Application for the purposes of the [REDACIED] case;

ORDER theRegistrar to inform theApplicant of the witness's pseudonym in the Karadiic case and

release to the Applicant certified copies of the unredacted closed-session transcripts of the witness' s.

testimony in the KaraJiic case, as well as of the ~s's statements admitted on the trial record in

the KaradZic case, as identified in the Prosecution Submission;9

ORDER the Prosecution to release to the Applic~tany prior statements of the witness that SIC in

the Prosecution's possession;

ORD~ that the infOIlnalion and material released to 11Ie Appllcant pursuant to this decision shall

be treated as confidential by 1hc Applicant and all parties to the (REDACTED] proceedings in

[REDACTED]to whom such information may be disclosed under the. law of [REDACTED], and

shall not be used for any other pu;rpose than. that for wbich they SIC released pursuant to this

decision;

ORDER that the Applicant shall not disclose the information and material thatis released p~snant'

to this Decision to any other party or person, except 1:0 the judicial authorities and parties or persons

involved in the preparation or conduct of the proceedings in the [REDACTED] case, and provided

that the Applicant obtains assurances under the threat of criminal sanctions that such parties or

persons to whom the Information and material are released will maintain their strict confidentiality;

ORDER that the Applicant shall take all necessary measures, both legal and practical, in order to

ensure the safety and security of the witness identified in theApplication and shall ensure the same

level of protection as that gcanted to the witness by the ICTY; and

ORDER that, should the Applicant seek to rescind, vary, or augment the protective measures that

apply to the information and material released by this decision, it shall request such relief in an

application to the President of the Mechanism pursuant to Rule 86(H) of the Rnles.

case its requests under Ru!o 86 of lb. Rul•• ialhc event it i, advised by Single Judges in olber cases that tne Appca1B
Chamber inthiscase is best placed In BJlSCSS certain requests farvariation ofprotective measures.

I

II
I
I
I
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DOne in English and French, theEnglish version being authoritative.

Done this 21'" day,ofFe~ 2017,
AtThe Hague,
The Netherlands

Judge Theodor Meron
Presiding Judge

[Seal or the Mechanism]

• Appiication,Rcgi,1ry Pagination10.
9 See Prosecution SUbmission, para. 3.

Case No.MICT-13-55-RJl6H.4 21 February 2017
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I, THEODOR :MERON, Judge of the International Residual Mechanism for Crimiual Tribunals

("Meclumism") and Presiding Judge in Ibis case; I

BEING SEISED OF a confidential and ex parte application filed on 13 January 2017, in which the

Prosecutor's Office of {REDACTED] ("Applicaof') requests the unredacted transcripts of a

witness's testimony in the case of Pro.eculorv. RadovanKaradiic', Case No. IT-95-5/18 ("KaradZic'

case"), heard before the International Criminal Tribunal for the fonner Yugoslavia nCTY"), the

psendonym under which the witness testified, and the statements given by the witness in theCOUIlie

of the investigation, in order to assist criminal proceeding, in {REDACTED} ("{REDACTED)

RECALLING the "Order for Submissions on an Application Pursuant to Rule 86" filed on

27 Jannary 2017, in which I ordered: (1) th~ Witness Support and Protection Unit of the Mechanism

("WISP") to inform me of any protective measures in force with respect to the witness identified in

the Application that may have been ordered, cominued, or varied Inproceedings before the ICTY or

the Mechanism and to infonn me of thewitness'" position on the requested variation of protective

measures; and (ii) the Office of the Prosecutor of the Mechani.sm ("Prosecution") to file any

submission on theApplication;'

NOTING the Prosecution's submission filed confidentially and ex parte on 1 February 2017, in. .
which the Prosecution submits that, because the ICTY is currently seised of proceedings involving

the witness, the Application shouldbe dismissed for lack ofjurisdiction;'

NOTING the Registrar's submission filed confidentially and ex parte on 2 February 2017, in which

the Registrar Dotes that the witness testified in the Karadiic' case and a case currently pending

before the ICTY and seeks guidance from the Appeals Chamber as to whether the WISP should

'Order Amrignmg a ChlImbcr to Consider on ApplicatlollPursuont to Rule 86, 16 January 2017 (confidential and ex
pane): Or<Ier Assignmg Judges to a CeseBefore Ibc Appeals Chamber, 20 Apri12016. Iu aceor<laace willJ Rule 86(K)
of 1heRule, of Procedure and Evidenceof IbcMechanism("Rule,", au application to • Ouuuber 10rescind, vary, ()[
augment protective measures in respectof B. victim orwitness maybe dealt. withOithcI by theChamber orbya Judgeof
that Chamber.
1 Applicatioa of Ibc!'IOseeuror', Office of [REDACIED] for Vanaoou of Prolcctive MeasuresPursuantto Jhne 86(p)
of the MICTRule, ofProcednre andEvideace, 13 January2017(confideotiataud aparte) ("Application"), para,. 5, 8,
9.12.
, 0r<Ier for Submissionson aa Applioatiou Pursuant10Rule 86, 27 Jaauary 2017 (confideotiaJ and ex par") ("Order of
27 January 2017"), p. 2-
• P[OIIcculiou', Submi,sion on Applicatiull Pursuantto RnJe86, 1 Febroary 2017 (confidential. andexptlT"), para. 1.

I
I

I

I

I
I
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I
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proceed with contaCting the witness and providing the information requested in the Order of

27 January 2017;5

RECALLING the "Order on an Application Pursuant to Rule 86" filed on 16 February 2017, in

which I found that, pnrsuantto Article 5(3) of the Transitional Arrangements, the Mechanism has

jursidiction over the' Application and ordered tbe WISP to comply with the Order of

27 January 2017 without delay;6

NOTING the Registrar's submission filed confidentially and ex parte on 21 February 2017, in

which the Registrar submits that the witness, was granted protective measures m the case of

[REDACIED], that these were continued and subsequently augmented in the Karad!Ji case

[REDACIED] and that the witness consented to the requested variation provided that the protective

measures wouldremainin force;7

2804 "I

\

I
I

I
I

I
I I

I
I
[

RECALLING that, pursuant to Rule 86(F)(i) of the Rules, once protective measures have been

granted many proceedings before the ICTY they continue to apply mutatismutandis in any other

proceedings before !be Mechanism or another jurisdiction unless and until they are rescinded,

, varied, or augmented;

CONSIDERING that, pursuant to Rule 86(H) of the Rules, a party m another jurisdiction may seek

to vary protected measures ordered by the ICTY or the Mechanism npon being authorisedto do so

by an appropriate judicial authority; ,

FINDING that the APPlicant has demonstrated that it was authorised to seek the variation of the

protective measures rcqaested;"

RECAlLING that, pursuant to Rule 86(1) of the Rules, the Chamber delermining an application

for variation of protective measures made by a party in another jurisdiction shall ensure !hat the

protected witness has given consent to the variation of protective measures;

CONSIDERING that the witness consented to the requested variation provided that theprotective

measures granted by the ICTYremainm force;

PURSUANT TO Article 20 of the Statute of the Mechanism andRule 86 oftheRules;

>Registrar', SDbmi,siOllConcerning Ihe Order of 27 January 2017; 2 February 2017 (confidentilll and ex parte),pam,
2,
• Orderon an ApplicalionPursuant toRule 86, 16 February 2017 (confidential and ex part,), p.2.

2
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VARY the protective measures granted to the witness identified in the Application soldy with .

regard to the release to the Applicant of the confidential documents and information sought in the

Application for the purposes of the [REDAClED} case:

ORDER the Registrar to infonn theAPPlicant of the witness's pseudonym in the Karadiiccase and

release to the Applicant certified copies of the unrcdacted closed-session traascripts of the witness's

testimonyin the KaradZic case, as well as of the witness's statements admitted on the trial record in

theKo.radfjc case, as identified in the Registrar's Submission of 21 February 2017;9

ORDER the Prosecution to release to the APPlicant any prior statements of the witness that are in

the Prosecution's possession;

ORDER that the information and material released to theApplicant pursuantto Ibis decision shall

be treated as confidential by the Applicant and all parties to the [REDACTED} proceedings in

[RBDACI'ED} to whom such infonnation may be disclosed under the law of [REDACTED], and

shall not be used for any other purpose than that for which they are released pursuant to this

Decision;

ORDER that the Applicant sball not disclose the infonnation and materialihat is released pursuant

to this Decision to any oilier party or person, except to thejudicial authorities andparties or persons

involved in the preparation or conduct of the proceedings in the {REDACTED} case, and provided

that the Applicant obtains assurances under the threat of criminal sanctions that such parties or

persons to whom the infonnation andmaterial are released will maintain their strict confidentiality;

ORDER that the Applicant shall take all necessary measures, both legal and practical, in order to

ensure thesa:fety and security of the witness identified in the Application and shall ensure the same

level of protection as that grnnted 10thewitness by the ICI'Y; and

ORDER that, should the Applicant seek to rescind, vary, or augment the protective measures that

apply 10 the information and material released by this decision, it shall request such relief in an .

application to thePresident of the Mechanism pursuant 10Rule 86(H) of the Rules.

1Registrar'. SubmiBsion in Compliance wilb !be Qr<ler of 16 February 2017. 21 February 2017 (confidential and ex
porre wilb confidential and ex parre Anne,) (URegiJltrar's Submi..ion of 21 February 2011"), Anne" p...... 2, 3.

3
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Done in English and French. the English version being authoritative,

Done this 8" dayof MarCh 2017,
At The Hague,
The Netherland»

Judge Theodor Meron
Presiding Judge

[Sealof the MeclJani_1

• Application, Registry Paginolion 10.
• See Registrar's SnbmiBsioaof 21 February 2017, Annex, para. 3, n. 7.
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