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THE APPEALS CHAMBER of the International Residual Mechanism. for Criminal Tribunals

("Appeals Chamber" and "Mechanism", re spectively);

RECALLING that. on 18 December 2014, the Appeals Chamber (i) affirmed Augustin

Ngirabatwarc' s convictions for co mmi tting direct and public incitemen t to commit genocide . and.

Judge Moloto dissenting, instigating and aiding and abetting genocide; (i i) reve rsed his conviction

for rape as a crime agains t humanity; and (iii) imposed a sentence o f 30 years of impri sonme nt; 1

BEL,"G SEISED OF the "Motion for Assignment of Counsel" , filed confidentially and ex parte by

Ngi rabatwarc on 22 January 20 16 ("Motion"), in which he requests that the Appeals Chamber

direc t the Registrar to assign him counsel, at the expense of the Mechanism. for the purpose of

assisting him in relation to the preparation of a request for review;1

NOTING that Ngi raba rware filed the Motion confide ntially and ex parte because, in his view: (i) it

relates to a matter in rel ation to which the Pro secution has no standing; (ii) the 're lea se of the

information contained in the Motion may result in interference with witnesses; and (iii) the co ntents

of the Motion reveal defence strateg y and work product; '

CONSIDERING that, before a revi ew has been authorized, an applican t is only entitled to assigned

counsel ~t the expense of the Mechanism if the Appeals Chamber deems it necessary to ensure the

fairness of the proceedings, which is, to a great extent. assessed in light of the potential grounds for

review put forw ard by the applicant;'

CONSIDE RING that. in general. the Appeals Chamber only autho rizes the assignment o f co unse l

at the expense of the Mechan ism where it ca nnot exclude the likelihood o f success of a potential

ground of review;'

CON'SIDERING that such a de termin ation necessarily relates to the potential merits of the request

(or review and as coroUary the Prosecution should have the opportunity to re spond;"

I ....l4gw tin Ngirabatwau v. The Prosecwor, Case No. MICT · 12·29·A, Ju dgement; 18 December 2014, palL 279.
: Moti on, pares. 1, 14, 23.
J Motion, n. I.
~ Elib.er Niyilegf!ka \'. The Prosecutor, Case No. Mlcr· 12-16-R, Decision on Niyitc:geka' s Request for Re view and
As signment of Counsel, 13 Jul y 20lS ("Niyitegt'ka Deci sion of 13 July 20 15"), pilla. 8. See also Aloys Ntabakuze v.
The Prosecutor, Case No. Mlcr·14-17-R, Deci sion on Ntabakuzets Pro Se Motion for Assignmenl of an Investigator
and Co unsel in Anticipatio n o f his Request for Review, 19 January lO IS , para. 9; Elilzer NtyitegdQ v. 1M Prosecutor,
Case No. Mlcr· 12-16-R" Decision on Niyi tegeka's Request (ot Assignment of Counsel, 6 November 20 14, para. 7j
FrQrlf(Jis Karera v. Prosecutor, Case No. MICT·12.24.R, Decision on Req uest for Assigntr'leJl1 of Counsel,
4 December 2012, para. 10.
S See, e.g., Ntyitet;eka Decision of 13 July 20 15, pata. 12;Je(JJI ik Dieu KQwuJ.aN1o v. The Pro.uculor, Case No. ICTR·
99-54A·R, Decision on Motion for Legal Assistance, 21 July 2009, pura. 18.
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CO:-lSIDERlNG that, while witness protection concerns warrant maintaining the Motion as

confidential, Nglrabarware fails to show that there is a risk that the Prosecution may interfere with

the witnesse s in order to justify its ex parte status;

CONSIDE RING that, in limited circumstances. part icularly sens itive material could be included in

an ex parte annex so long as the motion is prepared in such a way to allow for a meaningful

response;'

CONSIDE RIN G that, in view of Ngirabat ware' s submissions, prior to lifting the ex parte status of

the ' Motion. Ngirabe tware should have the opportunity to review his Motion in light of the

foregoing considera tions;

HEREBY ORDERS Ngirabarware to re-fi le the Motion in conformity with this Order no later than

seven days from the filing of this Order;

ORDERS the Prosecution to file a response to the Motion. if any. within 10 days of the re-filing of

the Motion; and

ORDERS Ngirabatware to file a reply, if any. within four days of the filing of the Prosecution ' s

response .

Done in English and Fre nch, the English version being authoritative.

I

Done this 17th day of February 2016,
At The Hague,
The Netherlands

~ ,i\ I ---l.",-
Judge Theodor Memo, Pres iding

[Seal of the Mechanism}

rt ~
~ ~. ~ ;J!

6 hLthis respec t, the Appeals Chamber further notes~w stage. the assignment of counsel under the legal
aid system has never been au thori zed on an ex pan e basis by the Mechanism or the Intern ational Crim inal Tribunal for
Rwanda.
1 The Appeals Chamber note s thai the requirement thet an applicant provide information as to the potential grounds for
review in the context of a request for the assignment of counsel at the expense of the Mechanism necessarily involves
revealing certai n aspects of the applicant's strategy in connection with the eventual request fot review.
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