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1. The Appeals Chamber of the Internationa l Residual Mechanism for Criminal Tribunals

("Appeals Chamber" and "Mechanism", respectivel y) is seised of the "Motion for Reconsideration

of Decision on Niyuegeka 's Request fo r Review and Assignment of Counsel of 13 July 2015" filed

confidentially by Eliezer Niyitegeka on 26 January 20 16 ("Motion,,).1

I. BACKGROUND

2. Niyitegeka was [he Minister of Information in the Rwandan Interim Government in 1994.2

On 16 Ma y 2003, Tri al Chamber I of the International Criminal Tribunal for Rwanda ("ICTR" and

"Trial Chamber", respectivel y) convicted Niyitegeka of genocide, conspiracy to commi t genocide,

direct and public incitement to commi t genocide , and murder. extermination, and other inhwnanc

acts as crimes against humanity. J The Trial Chamber sentenced him to imprisonment for the

remai nder of his life ." On 9 July 2004, [he ICfR Appeals Chamber dismissed Niyitegeka's appeal

against his convictions in its entirety and affirmed his sentence. ' Niyitegeka is currently serving his

sentence in the Koulikoro Detention Unit in Mali .6

3. Foll owing Niyitegeka's appeal, the IcrR Appeals Chamber dismissed Niyiregeka's five

requests for revie w of his convictions on 30 June 2006,1 6 March 2007, /1 23 January 2008,11

12 Marc h 2009, 10 and 27 January 2010. " On 6 November 2014, the Appeals Chamber dismissed

I The Motion W aJ originally filed confidentially and ex parte on 26 January 2016. However. on 23 f ebruary 2016. the
Appeals Chamber ordered the Registrar to lift Ihc ex parte status uf lhe Motion. See Motinn for Reconsiderat ion of
Decision 0 '1 Niyitegeka's Request for Re... iew and Assignm.,nt of Counsd of 13 July 2015, 26 January 2016
(confidential and ex /Xlrt!!); Order Lifting Ex Parte Statu," of Niyuegeka's Motion Requesting an Extension of the
Assignment of His Counsel, 23 February 2016 ("Order of 23 February 2016") . The Appeals Chamber recalls that all
decisions filed before the Mechanism shall be public unless there arc exceptional reasons for keeping them confiden tial.
The Appeals Chamber considers tha t there arc nu exceptional reasons for issuing this decision confidentially and
therefore files it publicly.
1 The Prosecutor \.', Efilzer Niyitegeka, Case No. ICfR-95-14-T. Judgement and Sentence, 16 May Z003 ("T rial
Judgement"), para. 5; Eliezer Niyilegda v. The Prosecutor. Case No. ICTR·96-l 4-A, · Judgement. 9 July 2004
~"Appcal ludgemenl") , para. 3.
. Trial Judgement, para . 480.
• TriAl Judgement, para. 502.
~ Appeal ludgement, para. 270.
6 See The Prosecutor v. Eliiu r Niyitegd a, Case No. ICTR-96- l4-T , Decision on the Enforcement of Sentence,
5 December 2008, p. 3.
? Elit ur Niyitegd a v. The Prosecutor, Case No. ICTR· 96- 14·R. Decision on Request for Review, 30 June 2006
("Review Decision of 30 JUllC 2006"), para. 76. Su also EMzer Niyitegtka v. Th~ Prosecutor, Case No.
ICTR-96- 14-R. Decision on Request for Reconsideration of the Decision on Request for Review, 27 September 2(X)6,

~l~;~~ Niyitegd a v. The Prosecutor, Case No. ICTR-96- I4-R, Decision on Request foc Review, 6 March 2007
, Review Decision of 6 March 2007ft

) , para. 31. See also Eli!z u Niyitegtka v. The Prosecutor. Case 1'0.
ICTR-96- 14-R. Decision on Request for Clarification, 17 April 2007, para. 5.
9 f lit ter Niyiugeka .... The Prosecutor, Case No. ICTR -96- 14-R, Decision 00 Thir d Request for Review.
23 January 2008 , Review Decision of 23 January 2008"), para. 33.
LO Elitur Ni, itrgrka .... The Prosecutor. Case No. ICl'R-96- I4-R, Decision 00 Fourth Request for Review, puhlic
redac ted version, 12 March 2009 ("Rcvicw Decision of 12 March 2009"), para. 54. Su alto Eliher Niyiugda v. 1M
Prosecutor, Case No. ICTR-96-14-R. Decision ()fI Motion for Clarification. 1 July 2009, para. 7.
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Niyitcgcka's request for the assignment of counsel for the purpo se of assisting him with the

preparation of a new req uest for review." On 1 April 20 15, Niyitegeka filed another request for

revie w of his convictions in which he also renewed his request for the assi gnment of counsel." The

Appeals Chamber considered that Niyitegeka's challenge to the credibility of Prosecution

Witness GGV was a central fea ture of his potential grounds of review." Not being able to excl ude

the chance of success of this potential ground of review and taking into account tbe complexity of

the matter. the Appeals Chamber found it necessary , in order to ensure the fairness of the

proceedings.jhat counsel be appointed under the auspices of the Mechanism's legal aid program for

a limi ted period of there months." Accordingly, on 13 July 2015, the Appeals Chamber granted

Niyite geka 's renewed request for assignment of counsel, dismissed the remainder of the reques t for

review as premature, and directed the Registrar of the Mechanism to assign Niyitegeka counsel to

assist him in relation to his request for revie w.16

4. On 25 Nove mber 201 5, the Registrar confi rmed the assignment of Mr. Philippe Laroche lle

a.s counse l to represent Xiyitegeka before the Mechanism for a period not exceeding three months,

effec tive as of 29 October 2015.17 On 26 January 20 16. Niyite gcka filed the Motion ex parte l S and

on 23 February 20 16, the Appeals Chamber instructed the Registrar to lift the ex parte status of the

Motion and provide a copy thereof to the Prosecution." The Appeals Chamber considered that

Niyitegeka' s request for the exten sion of his counsel's assignment necessarily relates to the

potenti al merits of the request for review and as corollary the Prosecution sho uld have the

opportunity to respond." The Prosecution did not file a response to the Motion.

5. The Appeals Chamber further clarifi ed that, "in authorizing three months of legal assistance

at the expense of the Mechanism, the Appeals Chamber did not intend to limit the duration of

counsel's mandate or the time frame for filing the request for review, but rather set only the total

amount of funds available at this stage for remunerating counsel at the equi....alent of three months

II Eliher Niyitegeka II. The Prosecutor, Case 1"0 . IcrR·96-14·R. Dectston on !'l fth Request for Review .
27 Janua ry 2010 (public redacted version), para. 11; £lieler Niyiftgda II. The Prosecutor, Case No. Icrn-96- I4·R.
Decision on Motion for Reconsideration of Fifth Review Decision. 25 Much 2010, para. 7.
II Decision on Niyitcgeka ' s Request for Assignment of Counsel, 6 November 2014 ("Niy itegew Decision of
6 November 2014"). paras . 3. 11. 14.
U Requi te en rl visiOll du jugemel11 d '£/ib_er N;Yifegeka.- (Iirtielt'J 19 et 24 du StQfI4t du MTPI; article 146 du
Rt gl('ment du.MTPI). I Apri l 20 15 ("Request of I April ZO IS"). An EngJi.~h translation was filed on 19 May 2015.
I ' Decision on Niyitegeka's Request for Review and Assignment of Cou nsel, 13 July 2015 ("Decision of
13 July 2015"). pari. 9.
IS Decision of 13 July 2015. paras . 12. 14.
16 Dectston of 13 July 2015, paras. 13,14.
11 Decis ion by the Registrar . 25 November WI S. p. 2. See also Decision by the Registrar. 29 October 2015, p. 2.
•1 :'vtOl:ion for Reconsideration of lkcisiQII 011 Niyiregeka 's Rt qutst fo r Review and A.ffign~nt of CoU/JStl of
13 July 2Ot 5. 26 January 2016 (coefj denual and ex parte).
I' Onkr of 23 Febnlary 2016. p. 3.
20 OI"derof 23 February 2016. p. 2.
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of work"." In addition. the Appeals Chamber requested the Registry to provide information on the

funding arrangement currently in place for counsel and the extent to which the funds have been

utilired.22 Tbe Regi stry filed submissions on 25 February 20 16. outlining the fundi ng arrangement

in place, including the amount of hours still available to counsel, and expressing readiness to extend

the duration of counsel ' s assignment in light of the Appeals Chamber 's clarification in the Orde r of

23 February 2016.23

II . SUBMISSIONS

6. Niyiregeka seeks reconsideration of the Decision of 13 July 2015 and an extension of

assignment of his counsel for a period of six months in view of new facts and circumstances

connected to potent ial grounds of review .14 In particular, Niyitcgcka refers to; (i) efforts to obtain.

through requests for cooperation addressed to States, statements by Prosecution witnesses given in

domestic proceedings, potential delays related to the translation of material obtained from such

sources, as well as the pursuit of new leads with respect to other potentially relevant witnesses in

Rwanda;2.5 (ii) pending,requests to interview Prosec ution witnesses who testified in his case and to

access their evidence given in other lerR cases; 26 (iii) difficulties related to counsel' s

familiarization with Niyitegeka's previous requests for review; 27 and (iv) the need to review

recently disclosed and potentially exculpatory material related to the evidence seven witnesses gave

in other lCTR trials and the difficulties in obtaining such rnaterial.28 In Niyitegeka ' s view, these

new circumstances amplify the complexity of the matter and the chances of success of his potential

review request and. therefore, the extension of counsel' s assignment is necessary in order to ensure

the fairness of the proceedings."

III. AI'I'L1CABLE LAW

7, The Appeals Chamber recalls that, as a matter of principle, it is not for the Mechanism to

assist a convicted person whose case has reached finality with any new investigation he would like

to conduct or any new motion he may wish to bring by assigning him legal assistance at the

21Orocr of 23 February 2016, p. 2.
n Or der of 23 February 20 16, p. 3.
11 Re gistrar' s Submission Pursuant \ 0 Or der of 23 February 2016, 2S Febr uary 2016 (confide ntial and ex parte).
n Motion. paras. 6, 8, 9-28, p. 7.
LI Motion, par as. 17. 21,23-27.
U Motion, para s. 11-13, 22 .
71 Motion, para . 9.
n Mo tion, paras. 14-16.
29 Moti on, paras . 30, 31.
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Mechanism's expense. 30 A review under Article 24 of the Statute of the Mechanism is an

exceptional remedy and an applicant is only entitled to assigned counsel at the expense of the

Mechanism if the Appeals Chamber authorizes the review, or, before such an authorization, if it

deems it necessary to ensure the fairness of the procccdmgs." This necessity is, to a great extent,

assessed in light of the potential grounds for review puLforward by the uppucam." The Appeals

Chamber has previously continued such necessity where it found itself unable to exclude that the

potential grounds for review invoked by the applicant may have a chance of success and where the

particular complexity of the matter justified the granting of legal assistance in order to ensure the

fairness of the proceedings.P It is only in exceptional circumstances that a convicted person will be

granted legal assistance at the expense of the Mechanism after a final judgement has been rendered

against him.34

IV. DISC USSION

8. As explained in the Order of 23 February 2016. a general a llotment of funds under the

Mechanism's legal aid system docs not itself set an outer limit on the time frame that an assigned

counsel has to prepare a request for revicw.P Accordingly, the main question before the Appeals

Chamber is whether to authorize an additional allotment or funds beyond the three months provided

for in the Decision of 13 July 2015. The Appeals Chamber recalls that, in granting Niyitegeka's

request for assignment of counsel, it considered that the particular complexity and potential

significance of Niyitegeka's challenge to the credibility of Prosecution Witness GOY warranted the

assignment of counsel at the expense of the Mechanism.36 Although Niyitegeka frames the Motion

as a request for reconsideration of the Decision of 13 July 20 15, his arguments for additional funds

almost exclusively relate to the possibility of new potential grounds of review, which are separate

from those advanced in his Request of 1 April 2015,31 Therefore. in deciding upon Niyitegeka' s

)(} See Decision of 13 July 2015, para. 8; Aloys Ntabuku z.e v. The Prosecutor , Case No. MICT·14-77-R, Decision on
Ntabakuze's Pro Se Motion for Assignment of an Investigator and Counsel in Anticipation of his Request for Review,
19 January 2015 ("Nlabakuze Decision of 19 January 2015"), para. 9; Niyilegeka Decision of 6 November 2014,
para. 7; Francois Kureru v, Prosecutor, Case No. MK."T-12-24-R, Decision on Request for Assignment of Counsel,
4 December 2012 ("Karera Decision of 4 December 2012") , para. 10.
]1 Decision of 13 July 2015, para. 8; Ntabakuze Decision of 19 January 2015, para. 9; Nivue geku Decision of
6 November 2014, para. 7; Karer a Decision of 4 December 2012, para. 10.
n Decision of 13 July 2015, para. 8; Nlabakllze Decision of 19 January 2015, para. 9; Niyi legektJ Decision of
6 November 2014, para. 7; Karera Decision of 4 December 2012, para. 10.
)l Decision of 13 July 2015, paras. 8, 12; l uvenal Kajelijeli v, The Prosecutor, Case No. ICfR-98-44A-R, Decision on
Request for Assignment of Counsel, 12 November 2009 (confidential), para. 13; Jean de Dieu Kamuhanda v. The
Prosecutor, Case No, 1c..'TR-99-54A-R, Decision on Motion for Legal Assistance, 21 July 2009, paras. 18-20. See also
Ntabakuze Decision of 19 January 2015, para. 9,
:loI Decision of 13 July 2015, para. R; Ntabakure Decision of 19 January 2015, para. 9; Nryitegeka Decision of
6 November 2014, para, 7; Karera Decision of 4 December 2012, para. 10.
3S See supra para.o .
:J6 See supra para. 3.
37 See, e.s-. Motion, paras. 17-20,22-27.
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present request. the Appeals Chamber win consider whether these additional potential new grounds

of review warrant an expansion of the funding available to counsel under the Mechanism' s legal aid

system.

9. At the outset, the Appeals Chamber recalls that the assignment of counsel was meant to

enable Niyitcgcka to provide a "more focused submission supporting his request for review"." In

contrast, his present request contains much broader and less focused submissions. In particular, the

Appeals Chamber is not persuaded that the various aspects of Niyitegcka' s sweeping investigations

warrant the authorization of additional funding under the Mechanism' s legal aid scheme.

Niyltegeka's submissions fail to appreciate that his case has reached finality and the exceptional

nature of legal assistance at the Mechanism's expense at this particular stage.39The credibility of

the Prosecution witnesses was extensively litigated at trial and on appeal and has been subsequently

challenged in several requests for review.4Q It follows from the jurisprudence that review of a final

judgement is an exceptional procedure and not an additional opportunity for a party to re-litigate

arguments that failed at trial or on appeal." Niyitegeka's submissions regarding his efforts to

pursue additional evidence in relation to the involvement of the Prosecution witnesses in other

ICTR trials and domestic proceedings merely evince his intention to impugn their credibility anew.

His submissions do not, however, reveal newly discovered concrete information that potentially

constitutes a "new fact" for the purposes of review proceedings, nor do they illustrate in a clear

manner how this material could undermine any specific aspect of his convictions and, as such. the

verdict." Likewise. being a common feature in the context of the preparation of a review request,

these efforts do not add to the complexity of the metter."

10, Regarding Niyitcgeka's submissions concerning access to evidence, the Appeals Chamber

notes that, on 29 January 2016, the Single Judge denied Niyitcgeka's request to interview the

Prosecution witnesses in his case and to access material given by these witnesses in subsequent

lCTR trials.44 ln so doing, the Single Judge observed that "[ijn the absence of more particularized

submissions, the mere fact that witnesses may have testified in marc than one ca\1;e does not

~. Decision of 13 July 20 15, para. 12
:l'\ISee supra para. 7.
O<l S~e, e.g. , Trial Judg emcnt., paras. 56-{i6, 72-78, 98·108, 12 1-128. 151-176, 185-188, 21t -2 13, 219-221, 245·249,
253-255,293. 306-310; Appeal Judgement, paras . 103-190 (challenging the: individual credibili ty and reliability of the
cvidence of eecb Prosecution witness relied upon by the Trial Chamber); Review Decision of 30 June 2006, paras . 12,
13; Review Decision of 6 March 2007, paras. 10-16; Review Decision of 23 January 2008, paras. 15-2 t ; Review
Decision of 12 Mu ch 2009, paras. 24, 28-34, 35, 38-42. Th e Appeals Chamber observes lhal none of Niyitegeka's
convictions rest on the: evidence of Witnesses GGD and GHA. See Trial Judgemen t, paras. 9 t . 234, 264 ,
~ l Su Review Decision of 23 January 2008, para . 13 and refe rences cited therein.
41 Su Decision of 13 July 2Ot5, para 12; Nlabakuz:e Decision of 19 January 2015, paras 11, 12.
43 See Nrabo.J:.uze Deci sion of 19 January 2015, pari . 13,
... Decision on Niyitegeka ' s Urgent Request for Orders Relat ing to Prosecution Witnesses, 291anuary 2016 (" Decis ion
of 29 January 20 16"), paras. 9-12.

5
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necessarily reflect that their evidence is rele vant to establishing a 'new fact ' in the context of review

proceedings, or demonstrate that any related material may be of material assistance to the

preparation of a review application:,45 Niyitcgcka did not seek to appeal the Single Judge's

decision, and. as his present submissions arc similarly nonspecific;" the analysis of the Single

Judge is therefore apposite .

11. The Appeals Chamber is likewise not persuaded tha i the need for counsel to familiarize

himself with Niyi tegcka' s previous requ ests for review increases the complexity of the matter and

warrants an additional allotment of funding. The Appeals Chamber considers that counsel, once

appo inted, is, at a minimum, expected to famil iarize himself with the cascoThe Appeals Chamber,

in au thorizing the equivalent of thre e months of legal assis tanc e, was mindf ul of the fact that the

review of the record wou ld be required. Nothing in Niyitegeka's submissions suggests that his case

requires significan tly more time for Iami lianzation than that already envisioned by the Appeals

Chamber. The Appeals Chamber is also of the view that neither the need to analyze recently

disc losed potentially excul patory ma terial , nor alleged difficulties with obtaining furthe r disclosure

suggest, as such, tha t the time and the correspondi ng amount of funds avai lable at thi s .stage for

rem unerating Niyitegeka' s counsel are insufficien t. Moreover, Niyitegeka fails to demonstrate that

additional funding under the Mechani sm 's legal aid scheme is warranted on the basis of his original

challenge to the credibility of Prosecution Witness GGV, which formed the basis for counsel's

assignment 'Ibe record before the Appeals Cham ber reveals tha t the availab le funds , allocated in

acco rdance with the terms of thc Order of 23 February 2016,47 have not yet been exhausted.

12. Accord ingl y, Niy itegeka fai ls to demonstrate that an additional allotment of funds beyond

the three months period granted by the Decision of 13 July 2015 is necessary to ensure the fairness

of the proceedings. The Appeals Chamber emphasizes that the above findings pertain stric tly to

Niyitegeka's request for reconsideratio n of the Decision of 13 July 2015 in relation to the funding

of counsel at the expense of the Mechani sm and not to the meri ts of Niyitegeka's potential request

for review. If and when such a request is filed, the Appeals Chamber will make its det ermination on

the merits.

•, Deci sion of29 January 20 16. para. 9 ,
.. Su, e.g.• Motion. paru . 18 (thaI statements gi\'en by several witnesses in domestic proceedings Kcontain infoonation
that will be useful 10 Niyilegclr.a in supponing his upcoming review request" and are "likely 10 have yielded rnaleria l
from the witnesses who testified against Niyitegeka"). '20 ( that Niyitegeka is .seeking, 10 obtain "material which may
directly contradict the evidence provided by 1.. .1 Prosecution witnesses"), 23 (that certain witnesses "have relevant
information to suppor t Niyitegeu 's effort 10obtain a review"), 24 ( that there are other " wunesses who could support a
review request" ), 27 (that ccnain material "could eventually constitute material supporti ng Niyitegeka ' s review").
n Set supra para. 5.
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v. DISPOSITION

13. For the foregoing reasoris. fhe Motion is DISMISSED.

Done in English and French. the English vers ion be ing authoritative.

1290

Done this 27 th day of May 2016 ,
At The Hague,
TheNetherlands .

Judge Thcodor Mcron. Presiding
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