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PATASE,

I INTRODUCTION

1. The Appeals Chamber of the Infernatiopal Criminal Tribunsl for the Prosecution of
Persons Responsible for Genocide and Other Serious  Vielations of International
HMumanitarian Law Committed in the Temtory of Rwanda and Rwandan Cifizens
Responsible for Genocide and Other Such Violations Committed in the Territory of
ghbouring States berween 1 Jamuary 1994 and 31 December 1994 (respectively,
Appeals Chamber” and “the Tribunal™) has before it an interlocutery Apypeal lodged on
ctober 1999 {the “Appeal™! by Lautent Semanza (the “Appellant’) aganst the
Decision on the “Motion to Sel Aside the Arrest and Detention of Laurent Semanza as
Unlawful'™ {the “impugned Decision™)? The Appeals Chamber must also rule on the

3

“Prosecutor’s Request 1o Supplement the Record on Appeal” (the “Prosecutor’s Reguest )

2

o

2. The tmpugned Decision was delivered by Trial Chamber Ul on & October 1999 In
that Decision, the Trial Chmmber denisd the “Motion to Set Aside the Arrest and Detention
of Laurent Semarza as Unlawful” (he "Motion to Set Aside as Unlawful™y# Citing the
simnilarity between the instant case and the interlocutory Appeal as well as the Application
for Review in juon.Besco Barayagwiza v. The Prosecuior» the Prosecutors Request seeks
leave o present additional evidences befiore the Appeals Chamber.

T

Both Parties have adduced the sinularity betwesn Somanzg and 3,370),&,{%3%;33%‘5 The
Chamber recognizes that the two cases are indeed similar in terms of both fact and
procedurs. However, the similarity between the two cases does not necessanly ymply that
thie fegal findings will be the saine. The Appeals Chamber would like to recall the specific
features of the instant case relative 0 the gargyvagwizg c3se and states that it has considered
the issues raised in the instant case on the basis of the specific argurpents and grounds
submitied to it by the Parfies,

t Caze Mo ICTRDT20, The
Agticle 24 of the Stange and Bulen

12 Oopober 19992,

Prosecusor v, Laurant Semarnza. “Notice of Appsal (Tiled ander
7Y, (I3 and (F) and 108 of the Rules of Procedurs and Evidencs)”,

3 Case No. WTRAST-30-L The Frovecutor v, Laurent Semanza. | Decision on the Maotion to Sot Astde
the Arrest and Detention of Laurent Scrmanzs as Lnlawful™, Tvial Chansber I3 6 Ourober 1995

E “Praszouter’s Roquest 1o Supplement the Record on Appeal”, % Movember 1999,

* Cane T, TBR-97-20-L The Prozecitor v, Laurgnr Sepanzoas “Motton to Set Axide the Agrest and

Drerention of Laurerd Sermanza as Undawiul™, 16 Augast 1999,
S Ny TR QT ¥ . o sRiovey o
Case No. [CTRAOTAARTZ, Jpan-Borcy Boravagwiza v. The Prozecuser Decision”. Appals
ey 3 . . C e e ” - o : :
Charmher, 3 Novemwber 1999 Case no. ICTRS7-19-ARTL fean-Aosco Baravagpwiza v. The Froseoeor
“Decision  (Application by the Prossoutny for Reviow or Reconsiderationy”, Appeals Chamber,
31 March 2000,
3 Case Mo, HOTR-S7AARTL faun-Bosco Boayagwizs v, T
Charber, 3 November 1999,

¢ Prosecurors *Drecision”, Appoals

3
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iL PROCEDURAL BACKGROUND'

4 On or about 26 March 1996, the authorites in Cameroon arrested the Appellant
pursuant o an international arrest warrant issued by the Parguet géndral {Office of the
Public Prosscutor) of the Republic of Rwanda.

_ 5, Om 15 Apnl 1996, the Prosscutor submitted a request for provisional mensures in
o respect of the Appellant and 11 others under Rule 40 of the Tribunal's Rules of Procedure

and Evidence {the “Rules™),

o. On 6 May 1996, the Prosecutor made a request based on Rule 40 of the Raules for the
authoxities i Cameroon to extend detention by three weeks for all the suspects, including
the Appellant.

7. On 17 May 1996, the Prosecutor informed the auwthorities in Camercon of i
intention 1o proceed against only four suspects, not including the Appellant.

8. On 21 February 1997, the Court of Appeal for the Centre Province in Yaounde,

Cameroon {the "Yaounde Court of Appeal™) dismissed the extradition request by Rwanda
as madmissible and vrdered the Appellant’s release, Thet same day, the Prosecutor filed 4
further request for the Appellant to be arrested and placed in provisional detention, pUTSEAnT
to a second motion based on Rule 40,

9. On 24 February 1997, the Prosécutor applied to the Tribunal for a Transfer and
Provisional Detention Order under Rule 40 2, The application was heard on 3 March 1997
AL AL gy porre heaning before Judge Aspegren, who issued an Order that same day, which
order was filed on 4 March 1997, The documents were served on the authorities ir
Cameroon on 6 March 1997 and the Appellant received a copy thereof on 10 March 1997

1, While awaiting transfer to the Tribunal, on 29 September 1997 the Appellant fled o
Wil of juheas co ypus With the Trial Chamber challenging the lawfulness of his derention in
Cameroon,

11 On 16 Ociober 1997, the Prosecutor submitied an indictment against the Appeliant
The review hearing was held on 17 October 1997 and on 23 October 1997 the indictment

was confirmed by Judge Aspegren.

12. The Appellant was mansferred to  the Tribunal’s Detention Facility  on
19 November 1997,

13 On 16 February 1998, the Appellant made his initial appearance before the Tribunal
and pleaded not guilty to the seven counts in the 23 October 1997 indictment against him.

-

? Some Setes meentinod o this secton difer from the dares used by Trisl Chamber (1 in th impugned
Decision. The corections have heen made on the basts of zvidence submitted by the Partes and accepted by
the Apprals Chamber. Where the dates have not been admitted by the Parties and in the absence of ariten

prost the Appeals Chamber has restored tham ro the dates which favoured the Accused,

[Tranalation cofhnd By TUSETUTR 2
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14. On 31 May 1998, the Prosecutor filed @ motion under Rule 30 seeking leave 1o
amend the indictment in order to add a new couni. By oral Decision of 18 Juns 199%;
JTrial Chamber I granted the Prosecutar’s mwotion. A written Decision was subsequently
filed, on 2 September 1999

15 On 24 June 1999, pursuant w Ruls 30 (B), the Appellant made a second imtial
appearance on the basis of the amended indictment and pleaded not guilty to all counts.

16, The same day, after the Appellant had made hus plea, the Pmsmumr scught leave 1o
correct errors in the Englsh and French I{mm:imznm 2f the amended indictment. The
Trial Chamber pranted the Prosecutor’s motion and the ?*’mx«:mmv filed 4 second amuendad
indicnment on 2 July 1995

17 Om 16 August 1999, Counsel for the Appellant filed the Mobion to Ser Aside the
Arrest and Detention of Laurent Semanza as Unlawful

15, Trial Chamber I hieard both Parties on 23 Septegpber 1999 and on 6 October 1909
delivered its Decision dismissing the smd Mouon,

19, On 12 October 13599,  the  Appellant  appealed  sgainst the Decision  of
& Dctober Ei??}‘}\

20 On % November 1999, the Prosacutor ﬁlaf:zii the “Prosecutor’'s Reqguest to Supplement
the Record on Appeal™.

1. APPLICABLE PROVISIONS
A. The Statuiy
Asticle 9 Nop bis in idesw

{...&.?3, A persots who bas been wied befors 2 panondd cowrt for acts constituting serivus vielations of
intermarions! hrmandteian lsw may be subsequently tried by the Imernational Trbunal for Rwands enly it

{a} The act for which he or she was wied was charactsrised a5 an ordinery crime; or
b Thee nanional court proceedings wers not impartial or wplcprndant, wers designad o zEz;‘i
the accused ?re:zm mternanonal croninal responsibality, wr the zuse was pot diligend

prosecuted., [,

Arvicle 19 Commencermicnt aud conduct of irisd proceedings

1. The Trial Chambers shall ensure thar & wial b fabr and sxpeditions and thar procvedi
conducted in accordances with the Bales of Procedure and Fvidence, with full respect for the oy
the socused and due regard for the protection of vietns amd witneees,

A person agains? whom sn indictment bas been confirmed shall, pz}rm;m* te an order of an areest
warmsnd of the Internauional Tribunal for Rwanda, be taken inw oustedy, insnediately informed of the
charges against him or her and wansferred o the International Tribunal for Rieanda. [, 3

L
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Article 28 Rights of the Accused

4 In e derermination of any charge agsinst the acoused pursuant to the presant Statute, the accused
shall be entitled 1o the following minirmum gusranoees, in full equality:

{2} " To be informed promptly and 'n dewil in 8 language which he or she nndersiands of e
naturs apd cause of the charge against b or her;

ity To have adequale time and facilives for the preparation of his or her defonce and
commonivan with counsel of his or her own choosing;

s

el

{h To be mwied without undue delay: {7
B. The Bules
Rade 40 &ix: Transfer upd Provisional Detention of Suspects

[ 3Gy The provisional detention of the suspect may be ordered for a peried not excee
day afier the tansfer of the suspect 1o the detention unit of the Tribunal,

Rule 40 bis: Transfer and Provisional Detention of Suspects (as adopted on 15 May 1996)

¥ The provisienal detention of & suspect shall be ardered for & peried net awce: mmz‘ 30 days from the
signing of the provisional derention arder, N )

Rule 62: Initial aAppearance of Accused

Upon his wansfer to the Tribunal, the accused shall be brought befors » Trial Chamber withont de fzy. and shall
be formelly charged. [0

Rule 72: Prelimivary Motions
[ ¥B) Prelimmary motons by the sscused are:
{1} Objections based on lack of Jurisdiction;

4

i} Ubjections bused on defects in the form of the indismment

{1} Applicanons for severance of crimes joined in one indictment under Ruls 492, of fur separate
rials under Bule X2 (Ry;

{iv} Dbjections bused on the denial of reguest for assignment of counssl,

LoDy Decisions on prelissinary motions are withowt imerloontory appeal, save in the case of dismissal of an
objention based on lack of jurisdiction, where an appeal will He as of right.

tE) Nowce of appeal covisaged (n Sub-Rule (D) shall he filed within seven days from the immpugned
decision, [ ]
¥
Trirslanon canfied BY TCSEICY B 5
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Rule 115 additdonal Evidence
{4 A party may apply by motion To presers before the Appesls Chamber additonal evidence whicl was
. aot avalabde to it at the wial Such wotdon must be served on the other party and filed with the
C Begismar not less than fifieen days before the date of the hearing.
(B The Appeals Chamber shall authorise the pressmtation of such evidence if it considers hat the
: interests of Justhoe 5o require,
v, THE PROSECUTOR’S REQUEST TO SUPPLEMENT THE
RECORD ON APPEAL
21 Before considering the wterlocutory Appeal, the Appeals Chamber must rule on the
Prosecutor’s Request to Supplerment the Record on Appeal.
A Proecdural Backpronnd
: 220 On 9 November 1999, the Prosecutor filed a Request® seeking leave for both Parties

to present additional evidence in the light of the findings in the Appeals Chamber Decision
rendeved on 3 November 1999 in the case of .. poves, Baravagwiza v, The

(the “Bargyagwiza Decision”™s On 11 November 1999, the Appeliant filed a
the Prosecutor’s Reguest.

23 In a Scheduling Order!! delivered on ¥ December 1999, the Appeals Chamber
ordered the Prosecutar to file, within seven days, a brief specifying the sdditional evidence
which it wished to present before the Appeals Chamnber under Rule 115, The same Order

granted the Appellsnt leave to respond to that brief within seven days of receipt. The
Appeals Chamber stated that it would then rule on the question of additional evidence,

24 On 13 December 1999, the Prosecutor filed a Briefi2 comtmnimg the additionsl
cvidence, in accordance with the Scheduling Order. The Appellant responded,’? through his
Lead Counsel, on 21 December 1999, On 22 Dscember 1999 his co-CUounsel filed &
separate Brief in response,® which also addressed the issue of adrmssinlily of the
additional evidence,

w o ger

“Prozccutor’s Request o Sopplement the Record on Appeal”, $ Novamber 1999,

Case No. ICTR-97-19-ART2, fegu-Bosco Baravagwiza v. The Froseeutor. "Dueision’. Appesh
Chatubay, 3 Movember 1999, -

i “Defendant’s Reply in Opposition to Prasecuror’s Request t Supplement the Record on Appeai®,
11 MNovember 1999,

i “Decisinmg and Schedubing Grder™, & Dessmbar 1999,

£ “Prosecuter’s Briet w Response to the Appeals Chember's Decision apd Scheduling Order of
2 Dwcornber 19997, 18 Dacember 1999,

“Bespondent/Appelizal’s Brief in Response to the Apprals Chamber's Decision and Scheduling Order
of 8 Decernber 19997, 21 Decernber 1959,
i “Response to the Prosecwior’s Brief dated 15 November 1999 and Commumicated 16 the Appeilant on

16 amd 17 Movernber 19997, 27 Deszimber 1999

Hransiafion SOGCd By TSR TR &
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25, On 14 January 2000, e Appeals Chamber riled™® on  the  Prosecutor’s
Reguest, in accordance with the Scheduling Order. The Order granted the Prosecutor leave
to proceed on the basis of the additional svidence aied in i1s Brief while allowing the
Appellant 1o challenge that admisstbility and probative value of said evidence. At a hearing
held in Arusha on 16 February 2000, the Appeals Chamber heard the Parties on the issue of
adrmissibility of the sdditional evidence,

B, Arguments of the Parties

26, O 15 December 1999, the Prosseuntor filed 14 documenisl® which she viewsd as
components of the addibonal evidence needed for the Appeals Chamber to rule on the
lawiulness of the Appellant’s arrest and detention. Qu 21 January 2000, the Prosecutor
completed the Record on Appeal by annexing thereto a further 7 documents V7

27 The Prosecutor takes the view thal the Spmgnz, case, which is Iy many respects
wentical o the gapgyopwizg vase, “is not sufficiently rips for o decision™ % The
Baravagwiza Devision of 3 November 1999, in her view, set forth new jurisprudence which

"was either undecided or unsenled™ prior to that Decision and which the Parties conld not
hiave known at the hearing on the Motion to Set Aside as Unlawful. In her view, that
situation therefore created a need to supplsment the Record on Appeal, which, she belisved,
would be enriched by fresh legal arguments based on and in the light of the findings set
torth in the Baravagwiza Decision,

28, On the basis of Rule 113 (A), the Prosecutor argues that the evidence in question
was not available to Tral Chamber 11T during the proceedings and “subraits that the
guestion of whether the evidence was gvailable at the trial must be determined on a case-hy-
case basis, considering the circumstances that existed at the time of the trinl at issue” @

29, The Prosecutor submits that two factors should be taken into vonsideration, the first
of which is the relevance of the evidence 1o the irial: thus, according o the Prosecutor, Yone
reason for evidence 10 be deemed not available is that it is not relevant to the issues of fact
raised in the motion presented 1o the Trinl Chamber” 21 In the instant case, the Prosecutor
subnits that the Prosecution could not have presented evidence which i deemed irrelevant
both o the Appellant’s Motion befors the Trial Chamber and to the wnpugned Decision,

13 “Order (Prosscutor’s Request 1o Supplement the Record on Appeal)”, 14 JTanuary 2000

ks “Prosecutor’s Brief in Response to the Appesls Chamber’s Decision and Schoduling Order of
& December 19997, 15 Decondber 1999, Annexes A to 14,

i “The Prozecutor’s Response 1o the Preliminary Appellate Brist in Suppuort of the Moticr of Appeal of
L2 Ovobeer 1999 from the Order of § Getober 199% Rendered by Trial Chamber T sn the Defence Motion mw
Set Aside the Arr

2y

tand Detention of Lanrent Sernanza as Unlawful™, 71 January 2009, Apnexes D w T, a4

i “Proscoutor's Request to Supplement the Becord on Appral”, 9 Movemnber | §99, para. 13,
i ibid.. pars. 12,

2 “Proseouwer’s Brief in Response 1o the Appeals Chumber's Decision and Schedubing Order of
8 December 19957, 13 December 1999, para. 27,
2 Jhsd paca. 29,

fTranglalion cerified BY TURNTUTH
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30, The second facter which must be considered, in the Prosecuior’s view, 13 the
relevance of the evidence under the applicable law: the Prosscutor argues that “No party can
be expected to offer evidence that is not relevant under the applicable law, and no party can
be expected to ntroduce evidence in anticipation of a new interpretation of the law that may
change the appheable law in the furwre. Therefore, muother reason for evidence to be
desrned ot available 13 that it is not relevant under the law that is known 1o apply to the
matter before the Trial Chamber at the time of tral”.22 In the instant case, the Prosecuior's
view s that the new evidence was rendered unavailable inasmuch as it related to poinis of
law which the Chamber had not considered: those pomts of law were raised only after the
Baravagwize Pecision had been delivered.

31, The Prosecutor submits that the interests of justice also require the Appeals
Chamber o take inw account all the evidence presented by the Prosecution. In the
Prosecutor’s view 25 the interests of justice should be viewsd principally in the light of the
reasons for estabhshing the International Criminal Tribunal for Rwanda set out in the
United Mations Security Council resolution 955 (1 2943,

32 The Appellant, on the other hend, contends that the Prosecutor has failed to Prove
that the Prosecution did ust have the evidence presented in its Brief ar ifs disposal at the
time of the trial. In the Appellant’s view, “this application 15 but a franlic attempt to
anticipate issuss  and/or reopen the debate ou the yurisprudence of oy Bosco
Baravagwiza > The Appeilant argues that the evidence was available as. in his view, i
related to issues raised af the heanng before Trial Chamber [T of his preliminary motion
challenging the lawfulness of his arrest. The Appellant adds that some docwments are in
relation to unfrunded arguments®s and that he was not mentioned thersin either by name or
status.* In sddition, sccording to the Appellant, part of the evidence had not been diselased
to him in spite of the Prosecutor’s obligations under the Rules.? Consequently, the
Appellant rejects the Prosecutor’s arguments in respect of the avatability of the evidencs.
I his view. the Prosecutor did possess the evidence but stply failed o make use of .22
The Prosecutor had never requested the Tribunal to extend the time-lmit to enable her o
obtain those items of evidencs, nor did she make use of the opportnities available to her
under the Stamte and the Rules 29

i fhid,, para. 34

3 fhid. DaTas. §7.84.

b “Defendant's Reply in Qppesition 1o Prosecutor’s Requesr w Supplement the Reooed on Appeal”
11 Novermber 1999, para. 11. :

= “Transaript”, 16 Febraary 2000, pp. 75276,

R “Response to the Prosecutor's Brief dated 15 November 1999 and Comrmunicaiad o the Appellant on

1 and 17 Movember 19997, 22 Discomber 1999, § 1V, fifth para.; “Transeript”, 16 Febroary 2000, p. 75,
¥ “Kespondenv'Appellant’s Briel in Response to the Appeals Chamber's Decisian and Scheduling Order
of & Decaniber 19997, 21 December 1999 p &, fiemd para.

kL “Defendam’s Reply o Dppositon 1o Frosecuror Request 1o Supplemsar the Recerd on Appaat”,
1l Movemnber 1999, para. 19 “Transeript”, 16 February 2000, pp. 3738,

a “Besponse 1o the Prosecutor’s Brief dated 15 November 1999 and Communicated 1o the Appellant o
16 and 17 November 19997, 22 Ducomber 1299 £ U1 scventh to nitgh pams.
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33, On 2 more Pandamental level, the Appellant does nm gecept the Prosecutor’s
Arfuments a5 o the merpretation of Rule 115, maintaining that “whereas the confusion
berween the unavailability of evidence and the need 1o adduce or not said evidence 1
flfilrment of its mission by an organ of the Tribunal, cannot be considered us sufficient
explanation for the availability or not of said evidence, whose proven unavai lability womld
resull m its admissibility ar appeal™ 30 I the Appellant’s view, the interests of justice should
therefore oblige the Appeals C hamber to refuse 1o admit the evidence presentsd by the
Prosecutor, who, “just as for any other crgan of the Tribunal, or any party, {...] is bound by
the rights and privileges stipulated in the Statute and Rules” s

. Discussion

34, Rule 115 sets forth the basic crieris for presenting additional evidence. Under the
Rule, two criteria must be met the additional avidence must not have been avaiiable at the
trial, and said evidence would be presexted if the interests of justice so require.

350 Just as the Appeals Chamber of the International Criminal Tribimal for the Former
Yugoslavia held in its 75 Decision® of 15 October 1998, this Appeals Chamber holds
that generally, admission of additions] evidence mist be restrictive and confined 0
narrowly defined limits. In the Tadi¢ Decision, ICTY Appeals Chamber held that “there is
some Wranation to any additional evidentiary material so oht to be presented to the Appeals
Chamber, otherwise, the varestiicted admission of such material would gmount 1o a fresh
trial. Further, additicnal evidence should not be admined lightly at the appellate stage,
considerntng thar Rule 119 tRequest for Review] provides a remedy in circumstances in
which new facts are discovered after the trial” 33

36, Any analvsis of the eriteria stipulated by Rule 115 for presentation of additional
evidence must therefore be rigorous. The Appeals Chamber will first discuss the two
eriteria, their siznificance and the principles that underiie their application. It will then
2pply those principles 1o the instant case.

L. Criteria for the admissibility of additional evidence

{a} Unavailability of evidence

37 To be admissible under Rule 115, evidence must not have been available 1o the
moving Party at the time of the trial, In the atorementionsd Tadié¢ Decision, ICTY Appeals
Chamber considersd the principles for witerpreting the unavailability eriterion. This Appeals
Chamber will recall the substance of the general principles for interpreting this eniterfon

. ibid- p- 11, final para.

%4 . % ' oy &

N fhid . p- 13,3V, para, 5 )

= Case No, IT-9a-1-A, Prosecutor v, Dusto Tadis "Decision on Appellant’s Morion for the Futension of

e Time limiv and Admission of Additiona] Evidence”, 13 Qcwber 1995, At the tine the Fuaddis Pecision was
debivered, the conteny of Rule 113 of the Rules of Procedurs and Evidence of JCTY was idenrical tor that of
TR Rude 115

Fhid- para, 42,

(TTRES IR SR RE BV TOES T &
HAGIA0L-012 (8

65087 T01 THY 98:55  [TICRX NO 58781 Dol




05707 ‘a1 09085 FaXl 1 %1% 9838831 5231 JUDICIAL ARCHIVE ~ LCTR APPEALS BIOYYuIs

N H
;f@j;‘} é;é {ob &%
which were considered in the 7455 Decision and will therefore also adopt the following
conelusions;
- The reasons adduced to justify the unavailability of evidence are of capital
mmportance in decisions on the admissibility of additional evidence If the moving
Party does not put forward valid reasons as 1w why the evidence was not svailabie,
o said evidence is deemed to have been avatlable and is therefore oot aduitisd 4

- It is not possible 1o dissociate consideration of the unavailability criterion from the
criterton of diligence of the Party filing a motion under Rule 1135, The moving Panty
must show that it acted with due diligence ¥ implying that {t must prove that it vsad
“all mecheanisms of protection and compulsion available under the Statute and the
Rules of the Internativnal Tribunal to bong evidence [ 1 befors the Trial
Chamber™ 3 Otherwise, the evidence will not be deemed unavailable.

{by The interests of justice

38, Rule 115 states that “The Appeals Chamber shall authorise the presentation of such
evidence if it considers that the interests of justice so require™, In the Tadic Decision, ICTY
Appeals Chamber took the opportunity to rule on the significance of this criterion, holding
that "1 .7 the interests of justice require admission only it {(a} the evidence is relavant o 2

material issug; (b} the evidence is credible; and {c) the evidencs ts such that 1t would
probably show that the conviction was unsafe” 37

'

(¢} Principles for applyving the two adrrissibility criteria

39 I the Tu4ic Decision, ICTY Appeals Chamber explains the general principles for
applving the 1wo critenia discussed shave,

40, Generally speaking, the unavailability criterion must be satisfied hefore the
interests-of-Justice criterion is considered ”® In the view of ICTY Appeals Chamber, the
primacy of the unavailability criterion derives fom the principle of finality: “if [...]

i+ in the 7 Decision, the Appeals Chamber s definite about this point, holding thar “additional
svidence is not admissible under Rule 115 in the absence of 2 reasonable explanavion as w why it was not
avatlable at mial” (j3;4. para 453 On several nccasions, the Chamber therefore refused 1o sdeit nome
eviderniary material because their unavailability had not been duly praven,

3% The principle that the diligence criterion must be included when iterpreting Fule 115 derives from the
Seatute? as the Appeals Charobey sxplaing, “ 1 Raule 115 4200 be read in the light of the Stmoure: it is thersfore
subject to requirements of the Stamate which have the effect of imposing » duty to be reasonably diligent.
Where evidence is known 1o [a Parry], but he fails through lack of diligence o secure 18 for the Trinl Charbes
to consider, fis is of his own volition declining 1 make use of his entitlements under the Sutte and of the
nachinery placed thersupder at his disposal [ 17 (pid., pare 443,

Lase No T84 148, poscacutor v Pushs Tadié. “Decision on Appelant’s Movion for the Extansion of

the Time Hmit and Admission of Addidonal Evidenes”, 13 Qorober 1998, para. 47,
Fhig- para, 71
12 Thus, ICTY Appeals Chamber declares thar “1..7 &g clear from the smucture of RBule 115 tha the

of R
of justice” do not empower the Appezls Chamber fo authoriss the presentanon of addittonal svidence

raitable to the moving party at the wial” (ihid.. para. 351,

ransiaies ceriilied By TUEE, TR 10
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evidence 15 admitted on appeal even though it was available @ trial. the principle of
finality would lose much of the value which it hag in any sensible aystem of administering

. Justics” #9
S 41, However, this principle may exceplionzlly be rendered less absnlyte by the need to
. avind @ miscarriage of justice. % In the 7,5¢ Decision, ICTY Appeals Chamber hebd that
o “{...] the principle would not operate 1o prevent the adnussion of evidence that would assist
m determuning whether there could have been a miscarniage of justice™ ' ICTY Appeals
Chamber nevertheless emphasized the restrictive nature of this possibility *2 ICTR Appeals

Chamber reaffirms that easing the finality principls must remain & most exceptional act.

2. Application to the instant case of the criteris as outlined

42, The Appeals Chamber has considered the 21 documents {Anpexes A 10 T
presented by the Prosscutor. Some of those docurments, namely Armexes O to 7T, which
were attached o the Prosecutor’s Response of 21 Jamuary 20004 were not formaily

AR 5
- fbid-
a The 7udiz Decision states that |, ] the prigciple of finality must be balanced aguingt the need o aveid

a mascarriage of justice; when there could be 3 mise arriage, the principle of finaliny will not operate (o preverd
the admission of additional evidence that was not avadable at mal o thay svidence would awsist in the _
determunation of guils or lnpecence™ ( ihid b

3t Fhid. para. 72

@ in the opinion of ICTY Appeals Chamber, this restrietveness derpves from the purposc of the finality
principle, which ...} clearly [, } does suggest & limis to the admissibility of additional evidenze at e

'-; eppullate stage™ (40,
= In anpex to “Prosenior's Brief in Response 1o the Appeals Chamber's Decision and Suheduling Order
of & Decernber 19997, 15 Decomber 1999 “Recards of the Arrest of the Aconsed o Canwroon” {Anney Al
“Record of Service in Cameronn” (Armex B “Records of the Frocéds-Ferbal & Interrogarvire B Csmeroon™
tAnnex O “Lemers of Appoinunent of Counsel™ fAanex D “Prosseutor’s Rule 40 Detention Reoquest of
15 April 1996” (Annex Bl “Record of Procesdings beforz e Court of Appeal of Cenre Province of
Camerson” {Amnex FY; “Sobimissions of the Avocars-Géneraux {Anmex ) “Decision of the Court of A ppeal
of Centre Province of Camernon of 21 February 19977 {annex H): “Bxwadidon Law of Cameroot
. Lod Me 87010 du [0 janvier 1997 mundifianr corsaings dispositions de la Loi A SLLFALE du 76 juin §964
' Sxant Ig rdgime de Dewradivon {(Annex Iy “Letter from the Registrar Concerping the Tramsfer of the
Accumed” (Annex 1) “Accused’s Application for Writ of Fapean Corpus (Anpex K "Documents of the
Regiswy Concerning  Appointmem  of Aftorney  and  Inital Appearance” {Apnex Ly "Report by
Judge C G Mballe, Judge of the Supreme Court of Cameroon” (Annex My “affidavit of smbaszader
Dravid T Seheffer, 1. 8. Srste Department™ {Amarx NY. In anmex to “Prosecutor’s Besponse o the Preliminary
Appellate Brief In Support of the MNotse of Appeal of 12 Gerober 199% fom the Order of & Orrober 1559
Rendered by Trial Chamber I on the Defence Motion 10 Zot Aside the Arrest and Detenmion of Lauren:
mmdmi as Unlawtl”. 21 Jammary 2000: Latre du Progursur du Tribunal (TPIR) du 13 oerebre | 954
CAMIER O3 " Ddcrar M 9TIST du 31 octabre 1097 antorisany Iz ransfert de Daceuséd Laursnt Semanza
{Anuex G i “Order for Transfer and Provisional Datention (Rulz 40 Risd {Aanes PL “Appeals Chamber
Decision on she Defence Extramely Urgent Motion Seeking a Fuling that Appeals from Crders Ruling on the
el Chambers Lack of Jurisdiction and Request for Dismissal of Counts are Buspeagive’ of
LS Povember 1999 based  on Bule 72 )7 (Annex Q) veo Appeals  Chamber Decisions dated
I Jargmry 2000 in gy, Prosecuior v, Chearien Kubiligs (ICTR-37-30.8) and 5. Frosacpior 1
Aloys Mrabakuze (JUTR-BY-34.43 {Annex RY; ULoi M 64-LF2 du 26 juin {964 fixany '
Paxrradivion {Annex 8y “United States of America Speedy Tral Act (18 USC 3161.21 A2y {Anm

£

firanslation cemifled BYTUSY, i(j’}"‘i{% : i1
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presentad by the Prosecutor as addivonal evidence. The  Appeals Chamber  will
thevefors not rule an thetr admissibility as additional evidence under Rale 115,

43 The Appeals Chamber has considered the 16 other documents presented by the
Prosscuter i 113 15 December 1999 Brief®® in the hght of the aforementoned 7,74
Decisior and usiyg the evaluation eriterta for sdmitting evidence which are outhined ahove,
The Charnber ruled that the documrents did not meet the first admissibility criterion for
addivonal evidence, pamely the unavailability criterion the Prosscutor had failed o prove
m what respect they had not been avalable at tnal. The Prosecutor argued that the
Barayagwiza ecision was a reason for unavailability. The Appeals Chamber must reject
that :"zzaz_‘*%}mem: developments in cass-law oan in no case be the cause or grounds for, ar even
a factor in the unavailability of evidence. The argument - which was actally made for all
the documents presented — is not relevant. The unavailability of said svidencs has therefore
not been proven 48

4o In conformity with the 7,45 Decision, this finding should in principle tmply that all
the evidence subrmited by the Prosecwior should be dismissed However, s discussed
zbove, adnuission of additional evidence which does not fulfil the frst admissibilivy
cntenon stipulated by Rule 115 13 possible on an exceptional basis if and only if admission
15 necessary in order to prevent a miscarriage of justice.

435 That 15 certainly the case in the instant matter: by admitting the new facis presenmted
MR Bourgvgeizg case ICTY Appeals Chamber, in reviewing the Decision, rectified the
miscarnage of justice which had emerged in the light of those facts. The Appeals Chamber
is consequently aware that if henceforth it refitses 1o admit corain itemns of evidence in the
mstant case a miscarriage of justice will result, This exceptional situgtion consequently
enables it to admit said evidence, which - as is discussed helow - i3 of particular relevance
i analyzing the arguments on the merits of the imterlocutory Appeal,

‘ 48, The Appeals Chamber admits Annexes E, B, G, H. L 1. M. M, O g and 8§97 As will
be shown in the second part of this Decigion, Ammexes B, F, G, and H proved critical for the

o In this Brief {“Frossoutor's Bref in Response vo the Appeals Chamber's Decision and Sctedaling

Lo Order of 8 Decernber 19997 15 December 1999, the Prosecutor presemied 16 documenrs, of which
s 14 {Anmeses A o N) were attached to the Bricf itself aud 2 {Annexes O pye and 8) ware communicated 10 the
Appeals Chamber subsuguentdy in the “Prosecutor’s Rasponse 1o the Preliminary Appeliate Brief in Suppeott of
the 12 October 1999 Motice of Appeal against the Trial Chamber 11 Order of 6 October 1999 an the Defonce

Maotion to Sex Aside the Arrest and Detention of Lanrent Semanza as Unlewfal™, 21 January 1999,

* Case Noo IT-94- 1A, Brosocnror o Duigko Tadié "Decision on Appeliant’s Motan for the Bxtension o
the Time Hmit and Admission of Additions! Bvidence™, 13 Octobsr | 98, para. 45.
+F In annes w “Prosecutor’s Reief in Response to the Appeals Chamber’s Decision and Schedubing Order

of & December 19997 15 Decemnber 189% “Prosecutor's Rule 40 Detendon Reguest of 15 april 1984
tannex By “Record of Proceedings before the Court of Appeal of Centre Provines of Cameroon™ {Annex ¥
CSubmissions of the gypcare Gendrared (ARREK G5 *Derition of the Court of Appeal of Cenvre Provinee of
Camercon of 21 February 19977 {Anmex Hy “Exmadinon Law of Cameroon. Jo; Az 074070 4

Wi

{0 famvier (907 modifion: cortaines dipositions de o Lot M G0LF/13 du 26 juin [ 984 Fvanr le régime de
Uevrradivion. {Annex Il “"Lener from the Registrar Concerning the Transfer of the Avcused” {Annex Th:
TReport by Judge .G, Mballe, Judge of the Supreme Court of Camsroon” {Armex My “Afidavit of

Ambassador David 1. Scheffer, UL S, State Depattment { Annex N}, In snnex to “Prosecutor’s Redponse to the

ranslatn carO e BY TCSETOTH iz
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Chamber's considevation of the suspect’s right to be infonined of the nature of the
Prosecutor’s charges against him. The remaining documents (Amnexes 1, 1, M, N, O 5
and 5) were similarly relevant in assessing the extemt of the Prosecutor’s negligence, as
alleged by the Appellant, in the course of the procesdings.

47.  Twmning to Annex K.¥ neither Party disputed the existence or conmtenm: of an
application for a writ of hubeas corpus Iadeed, the text of the writ had been filed by the
Appellant in bis preliminary Brief® submitted to the Appeals Chamber in suppart of his
Notice of Appeal and by the Prosecutor in the “Prosecuror’s Request w Supplement the
Record on Appeal” @ The Appeals. Chamber consequently acknuwledges that an
Apphcation for wnit of o000 corpus exists without any need to admit the Application as
additional evidence under Rule 115,

48 Furthenmors, the Appeals Chamber admits Annex F5! as additional evidenee only
nsofar as it shows the course of proceedings before the Yaoundé Court of Appeal 1 the
case of 7o Afingsiére public o, Ruzindana Augustin er aupres. Moreover, it 15 apparent from
other evidence®? whose validity and probarive value is not disputed by the Agppellant that the
Appellant was a subject of those proceedings.

P

49. The Appeals Chamber rules Annex N*F admissible solely insofar as the document
enables the Chamber to appreciale the politics] situation in Cameroon when the Appeilan
was detained. The Appsals Chamber rejects the Appellant's argument that the Annex has no
probative value in the instant case becaunse Jean-Bosco Barayagwiza is the Party whose
name and status are miven. In the view of the Appeals Chamber, the document concerns the
Appellant too, for two muin reasous. Firstly, the Barayagwizg 804 the Soppp-g cases are
similar in many respects, partienlarly in terms of procedure. The Appellant was detained in
Camernon at the same time 43 Jean-Bosco Barayagwiza along with other Rwandan citizens
and was tansferred 1o the Tribunal's Detention Facility at the same time. The similarity
between the two cases has been repeatsdly mentioned in the instant case by both Parties %

Preliminary Appellate Brief in Support of the Notice of Appeal of 12 October 1999 from the Order nf
6 October 199% Rendered by Trial Chamber [ on the Defence Movian e Bet Aside the Arrest and Desennion
AF T e u 5 a4z Tindawril® = sare UMY e P gt .

»f Lavrent Semenza a3 Unlewil”, 21 Jamuary ..i)i}f?}\ Déorat Ne 877187 du 2§ ovtobre 1997 gunrizant
le mangfert da Pacouséd Lo Semanza (Anmex O bis); Lot My 64-LF 03 du 36 fupn 19SS frvanr fe réwime
. ' ey oy 2 - -’ i

e Dantradition me Comteroun {Anmex 8),

43 “Acouged’y Application for Writ of Habeas Corpus’s Annex K, “Prosecutor’s Brief in Respanse 1o the
Appeals Chanber’s Decision and Scheduling Order of 8 Decermber 19997, 12 Decemnber 1929,
% “Preliminary Appellate Brief in Support of the Notice of Appesl of 12 October 1999 from the Order of

8 Qetober 1999 readered by Trial Chamber 1 on the Defence Motion to Ser Aside te Arrest and Dewntion
of Laurent Semanza as Unlawful™, 12 November 1999,

-*""3 "Prossontor’s Request ©o Supplement the Record on Appeal”, % November 1999
31 “Record of Procesdings before the Cowr of Appeal of Cenwe Provigee of Cameroon™, Annex F,

“Prosecutor’s Brief in Response 1o the Apprals Chamber's Decision and  Scheduling  Order of
& Decamber 19997, 13 December 1999,

2 Spewvifically, “Bubudzsions of the Avocats-Géndrangr 804 “Derizion of the Count of Appesi of Cenlre
Provioee of Cameronn of 21 February 1997, Annexes G and H, O S ypp

23 “affidavit of Ambassador David T, Scheter, 11, 5, St Dreparment”, dnnex N, jhig.

L “Frosesutor’s Request to Supplement the Record on Appeal”, ¢ Moventber 1999, para. 71 “Defendsnt’s

Peply in Opposition w Prosecutor’s Request to Supplemment the Beoord on Appeal”, 11 Movember 1999,
para, 4.

TTARSTATOR SRR RS Y TN, IOTH i3
HAGIAMI012 8

G507 Tul THU 06:8%  [TICRY MO 58791 Whalg




*

TG

HH:09 FaX 1 212 9632851 5251  MUDICIAL ARCHIVE ~ ICTR APPEALS @01 oss
’ AR ATESLe CARED SURRE T,

4ozl

Secondly, the substance of the genersl problem posed in Annex N, namely the
overall political picture in Cameroon when he was arrested, does concern the Appeliant.

5. Lnlike the evidence cited above, there is no comngclion between the other
docurnents Bled by the Prosesutor {Annexes A, B, €, D and L and the arguments on the
merits of the interlocutory Appeal. Those documents are inadmissible under Ruje 115 a
they are of no use to the Appeals Chamber in svoiding a miscarriage of justice.

V. THE APPEAL AGAINST THE DECISION REJECTING THE
MOTION TO SET ASIDE AS UNLAWFUL

A, Procedural Background

51, On 12 October 1999, the Appellant filed a Notice of Appeal® against the ympugned
Decision and the Prosecutor filed a Response® on 28 October 1999, Although not required
ander Fade 117 {A),%8 on 12 November 1999 the Appellant filed a ?mhmmary Appellate
Brief® in Support of the Notice of Appeal, and on 18 November 1999 he filed three
Annexes® thereto. On 14 January 2000, the Appeals Chamber issued an Order®t for the
Praogecutor to file a Response to the Appellant’s Preliminary Appellate Bref by
21 January 2000 at the latest and for the Appsllant to submit s Reply to the Prosecutor’s
Response within seven days of his receipt of the Response in s French version. In
comphance with the Order, the Prosecutor filed a Response®™ on 21 January 2000, This was
subsequently amended on 9 February 200053 Bath Counssl for the Appellant filed separate

In amnex to “Proseoutor’s Brief in Response 1o the Appeals Chiamber's Duvision and Scheduling Order
af 8 Diecember 19997, 13 Decernber 1999, “Records of the Arrest of the Accused in Camerson” {Anmox A);
“Becord of Service in Cammeroon” {Annex BY, “Records of the prosis. Forbal A Interrogatoire @ Catneroon”

{Annex U “Leners of Appeintment of Counsel” (Amex 131 and “Decuments of the Registey Concerning

Appowminent of Attorney snd Inital Appearance” (Annex L1

= Case No. ICTR-7-20.L, The Proswewtor v, Laureny Sewmanzm oonce of Appeal {Filed under

Arvicle 24 of the Btate and Bales 77 (B), (D7 and (£ and 108 of the Bules of Procedurs and Bvidence™

12 Ocrober 1859,

“The Prosecwtor's Hesponse o the Moree of Appeal by the Defence from the Desision of

& dcteber 1999 Rendersd by Trial Chamber 11 on the Defence Mution to St Aside the arrest and D

of Samanza as Undawfud™, 28 Oomber 1999

5% Bude 117 {A)Y “An appeal under Rule 108 (B) shall be heard expeditiously on the basis of the original

record of the Trial Chamber and without due necessity of any brief {7

s “Preliminary Appeiiste Brief in Sapport of the Notice of Appeal of 12 (ctober 199% from the Order of

& Octaber 1999 rendered by Toal Chamber 11 on the Defenes Motion o Set Aside the Arrest and Dewention

of Laurerr Sernanza a5 Unlawdul”, 12 Movember 1599,

Pyt

= AINEXES 10 0P, il yypey, 18 Movemnber 1999,
5 “Order (Prosecutos’s Request to Supplement the Record on Appeal)”, 14 Tanuary 2000,

5

& “Prosecotor’s Responsz 1o the Preliminary appellate Brief in Support of the Notee of dppeal of
12 Qewber 1999 from the Order of 6 (ciober 1959 Rendered by Trgl Chdm&er 1 on thae Defeuce Motlon w
St Aside the Arrest and Detznton of Lawrent Somanze 23 Undawfel™, 21 Tanusry 2000,

& *smendromnt o the Prosecutor’s Rasponss w the Preliminary Brief in Support of the 12 Ocrober 1989
Movics of Appoal against the Trial Chanber T Order of § Ocreber 1999 on the Defence Motion o Set Aside
the Agrest and Detennion of Laurews Scmanzs as Unlawful”, § February 2000,

Transiafion certified by LUBETCTR 14
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Replies, on 28 January® and 31 January 200055 The Pardes’ oral arguments weys
heard in Arusha on 16 February 2000,

52 The principal arguments which the Parties put forward in their wrirten submissions
andd at the hearing are summarized and briefly discussed below, '

B. The Arguments

1. The Appellant’s arguments -

33 Fustly, the Appellant allsges that Tdal Chamber [ (the “Charpber™) made an error

of fact by establishing a chronology of events that was unsubstandiated and was wrong

, distinguish betwesn his periods in detention®, In his view, such distinetion is an arbitrary
a reading of the facts which is not based on any obligation in law &7

54, Secondly, the Appellant arcues that the Chamber made several errors of fact by
o finding that he had faled to disunguish hetween the two periods of detwention® The
o Appellant alleges also that the Chamber erred by placing on him the burden of proving that
his rights had been violated during those two periods. 9

53, Thirdly, the Appellant contends that the Chamber erred by restricting 1s jurisdiction
to the period duning which he had been physically in the Tribunal’s custody. ™

56, Fourthly, the Appellant argues that the Charmber erred in law by holding that the
belated filing of the indictment was “wrong”, vet failing to find that the Appellant’s rights
and freedoms under Rule 40 p;, had been violated. 7! To that effect, he alleges that the
Chamber erred in law, moreover, by finding that the 30-day deadline in Judge Aspegren’s

b “Reply by the Defense 10 the Proseoutor's Submission in Reply 1o Appellanrs Prel TTAnETY
Submissivns Based on the Appeal Dared 12 Qetober 1999 against the Decision of the 11 Trial Chamber's
Dated the 65 Qetobar 1999 Relating to the Moting 1o Declars ull and Void 43 rniris the Arvest and Distenrion
of Laurent Semanzg on the Crounds of Megality™, 28 Jamsary 2000 (Mr. Charles A, Takuy.

43 “Buef in Reply 10 the Response w the Preliminary Brief in Support of the 12 Qctober 1998 Notics of
Appeal against te Trial Chamber [ Order of 6 Ocicher 1992 an the Defence Motion to Set Asids the Asrest
and Dretention of Lawront Sersanss as Vlawful”, 31 January 2000 (Mr. André Dumont).

#s “Preluminary Appeliate Brisf ip Support of the Notice of Appeal of 12 Qctober 1999 from the Order of
& October 1999 rendered by Trial Chanber I on the Defenc: Motion to St Aside the Arrest and Detention
of Lanremt Semanza 2s Unjawfl”, 12 Moverber 1999, § 1L, parag, IV.VE

& Cage Mo, JCTR-97.20.1 74, Prosecutor v, Laurens Semanzes “Noties of Appeal (Filed under
Article 24 of the Stanme and Rules 72 (B), (D) and (E) and 102 of the Rules of Procedars and Fvidence)”,
12 October 1999, submission, third para.

o fhid “Preliminary Appellate Brief in Suppert of the Notice nf Appeal of 12 October 1999 from the
Lrder of 6 October 1999 rendered by Trial Chamber 1T on the Defence Motion to Set Aside the arrest and
Dietention »f Lauwrewt Semanza as Unlawfal™, 12 November 1999, § 11, paras. XL “Transeript”,
14 Febroary 2000, pp. 18-19. i

& Op. e foomote 65, § 1L para. VL

3 Op. cit. footnote 67, submission, fouh PRIA. gr yar Op. wiL foolnote 66, § ML, paras VIRVIIL
“Transeript”, 16 February 2000, p. 19,

7t Cp, cir. foomate 66, § 11, para. XIIT; “Tranzenipe”, 16 February 2000, p, 1584
[ ransilion Cnied BY USRS IUTH] i35
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2 mere suggestion which was pot legally binding on

%)

Order of 24 February 1997 wa
the Progecutor 72

37. Bifthly. the Appellant further argues that the Chamber wrongly ruled that the
procesdings undertaken by the Tribunal did not vinlate the principle of .,y Bis iy idem 0
light of the extradition proceedings underaken in Camergog, ™

58. Sucthly, the Appellant maintains that the Chamber erred in law by failing o respond,
in the operative part of its Decision, to all the arguments advanced by the Parties both in-
their written subnussions and a1 the heaning 74

59 In conclusion, the Appsllant reguests the Appesls Chamber o vacate the Trial
Chamber {1 Decision; to fiud that bis fundamental rights were viclated and that the
principle of equality of arms was not complied with; to vacate the arrest and detention
proceedings as unlawful; to ordsr his release; and to rule the Appeal suspensive of
pracsedings before the Trial Chamber 75

2. The Prosecutor’s arguments

60. The Prosecutor’s leading argument is that the interlocutory appeal 15 inadnussible, 7
and, alternanively, she rebuts the Appellant’s case with the following arguments:

61. Firstly, that in the impugned Decision, the Chamber did not err in its aceount of the
facts; rather, she contends that the Chamber rehearsed the chronology of events exactly.”

62, Secondly, that in none of the mine paragraphs in tw impugned Decision relating 1o
the Trial Chamber’s findings was there any finding whereby the Chamber unpased the

2 Op cit fostonte 67, eighth para. 4 segs PP it fooinote 68, § UL paa. XTIV, “Toaascrips”,
16 February 2000, p. 184,
R “Tramserips”, 16 Febouary 2000, pp, 117-18 (French text),
s COp ol footmote 66, § T para. V.
S Casy No. WTRS720-L 713 Prosecuror v Lawrer Seemgnza. iotice of Appeal (Filed under
Axticie 24 of the Stamre and Bules 72 {B), (I} and (EY and 108 of de Rules of Precedure and Evidence)”,
12 Qcrober 1998, submission, end; “Preliminary Appellare Brief in Suppart of the Novce of appeal of
12 Gewher 1999 from the Order of 6 Qciober 1999 rendered by Trial Chamber 1T on the Defenice Motion 1o
Ser Aside the Asrest and Detention of Laurent Semanze as Unlawful™, 12 Novernber 1999, § IV, The Appeals
Chamber miad on the issue of whether the Appeal was suspensive by rejecting the Defonce motion in s
“Diecision on vhe Defence Extramely Urgent Motion Seekang a Ruling thar Appeals from Orders Fuling on
the Trial Chamber's Lack of Furizdicvion and Bequest for Dismissal of Counrs avs Suspensive™”,
13 Nowemnber 1999,
¢ “The Prosecutor’s Response to the Motice of Appesl by the Dafence from the Decision of
6 Qeteber 1999 Rendered by Trial Chamber T an the Defence Metion w Set Aside the Arrest and Deterion
-of Seamanza as Unlawiul”, 28 Gotober 1999, paras. 7-%: “Prosecutor’s Besponse 0 the Preliminary Appeffate
Brief in Support of the Notice of Appral of 12 October 1999 from the Order of € Ostober 1999 Rendered by
Trial Chamaber Tf on the Defence Motion 1o St Aside the Arrest and Detention of Laurent Semanza as
Unlawful™, 21 Junuary 2000, paras 31-35.

w7 Vil gyprg. sccond reference, paras. 76-80,
[Franslatioh CERTET Y LUSE TR ié
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burden of proof on the Appellant concerning violations of his rights during his two
peniodds of detention m Camercon; 8

63, Thudly, that the Trial Chamber properly held that no remedy was open o the
accused under the Sramte or Rules of the Tribunal for matters predating his ransfer to the
Tribunal. The Prosecutor takes the view that this is selfevident because the ahove
mentioned legal instruments contain no provision for reviewing the domestic legislation of
States in which arrest and detention take place;™

64, Fourthly, that it is evident from the Trial Chamber’s reasoning that neither Rule 40
nor Rule 40 gy was breached in the instant case;30

G5, Fafthly, that disvnissal of the Prosecution charges is not a remedy which is permitied
under intermational human rights law 8 and furthermors, that sven if such a remedy were
compatible with International law, the facts of the instant case would ne Jusufy .82

66. The Prosscutor concludes by requesting the Appeals Chamber to dismiss the Appaal; o,
failing that, to find it without meriy® or, as a further alternative. 1o consider the proposals
for remedy submitted in the Prosecutor’s Response, specifically, compensation and release
with safeguards

C. Admissibility of the Appeal

67 The Appeals Charnber will first discuss the admissibility of the interlocutory
Appeal®? filed on 12 October 1999 by Counsel for the Appellant wnder Article 24 of the
Statute and Rules 72 (B), (D) and (E) and 108 of the Rules of Procedure and Evidence.

68.  The Prosecutor argues that the Appeal is insdmissible on the principal ground tha
Rule 72 does not apply in the instaut case. According o the Prosecutor, “not only did the
Drefence ratse no obfection based on lnck of jurisdiction 8% & preliminary motion before
Tral Chamber IIT; moreover, there was no discussion before Trial Chamber ITT between the

e Jhid. paras. B1.82

Fhid. patas. S&-94.

Fhid-. paras 83.93

Thr Prosecutor takes the view that the Tribunal’s Stange and Rules of Procedurs and Evidencs do not
pormit “dismissal with prejudics to the Prosecutor”™ Furthermors, she states that the legal instruments 1o which
e Borgyapwize Decision refers cither contain no such rermedy {Article $ of the Intemationdd Covenant on
Civil and Political Rights, and Article § of the EBuropesn Couvention for the Protection of Fluman Rights and
Fundamemal Freedoms) or specifically prohibit it (Artcle 7 {31 of the Americsn Convention on Homan
Rights), Bee 5y parax. 1-11,

= Fhig- pavas. 12-37. 4
B Ipid, paras 95-96 and finel page.

& fhids para, 97, § D and final page.

* Case No. ICTR-97-20-1, 13, Prosgeutor v, Loursss Semanze. Dlotice of Appeal (Filed under

Article 24 of the Sratwte and Bales 72 (B (D) and (E) and 108 of the Rules of Procedure and Evidencai”,
Ooisher 1999,

b
LY
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Parties based on a0y phiscrion based on lack of jurisdiction  stricto  sensuw 0 In the
Prosecutor’s view, the Appellant had raised only questions of whether certaln legal acts had
been irregular and “had intended to seek legal penalties for what he believed were
irregulanities in those acts by demanding that they should be voided™ ¥

69 According to the Appellant, the canse of the Appeal Is “identical™® fo that of the
Barayagwize case and the provisions adduced in support of Barayagwiza's appeal are
applicable in the instant case. More specifically, in respect of Rule 72 the Appellant states
that the substance of his objection based on lack of jurisdiction i identical® to that accepred
by the Appeals Chamber i the Baravagwiza ¢ase. In his view, the “Notice of Appeal raises
the following serious questions of law touching on issues over which the International
Tribunal would exercise jurisdiction and those over which it would not. It poses the
question whether under the Statute and the Rules of Procedure and Evidence as weall as
mternational law  the Intermarional Tribunal has junsdiction to contral and punish
prosecutorial misconduct. Tt poses the question whether the Inmternational Tribunal has
furisdiction to protect the rights of accused persons under its custody and whether the
Stawmte, the Rules of Procedure and Evidence confers such jurisdiction”.? In parteular, the
Appellant avers that “the oljection is not to acts in law whose compliance with the Rules is
the anly point at 1ssue, but more fundamentally to the actions and conduct of organs of the
Tribunal granted their powers by the Rules and oblized to ohserve those Rules in their
exerciss of those powers”, and “it is this kind of action and conduct that has hesn
denounced by the Appellant as failure to respect fundamental freedoms and as an abuse of
law by arbitranly prolonging detention, without Court supervision and in contempt of the
nights of the Defence™ ¥

70, The Appeals Chambuer notes that the Notice of Appeal was dmely filed within the
prescribed time-limits and rejects the Prosecutor’s arguments that the provisions i cites do
ant apply. The Chamber further holds that by challenging the lawfulness of his detention,
the Appellant has effectively raised the issue of whether the Tribunal has Jurisdiction over

23 “Prosecutor’s Besponss o the Preliminary Appellate Brief in Support of the Netice of appeal of
12 Qctober 1999 fram the Qrder of 6 Ociober 1999 Rendered by Trial Chammber TI nn the Defence Motion 1o
St Aside the Arrest and Detsntion of Laurent Semanza ax Unlawful™, 21 Tamuary 2000, para. 54, INew mans ]

¥ Jhig pave 48, [Mew wanslytion ]

£ “Preliminary Appellate Brief in Support of the Notice of Appesl of 12 October 1599 from the Order of
& Qctober 1999 rendered by Trial Chamber 111 on the Defence Mation 1o Set Aside fhie Asreat and Dewravion
of Lawrent Semanza a5 Unlawful™, 12 Movermber 1999, § 1, para. TV, {ew translation ]

28 “Brief in Reply to the Response to the Preliminary Brief in Support of the 12 Gomber 1999 Notice of
Appeal aganst the Trial Chamber 1T Order of 6§ October 1999 an the Defence Motion 1o Ser Aside the Arpsst
and Detention of Lauwrent Semanza as Unlasful”, 31 Jamuary 2008, § IV (A, p. 3

3

4
“Reply by the Defense to the Prosesuter’s Submission in RBeply to Appellant's Preliminary
Subnussions Based on the Appeal Dated 12 Qembor 1999 agaimnst the Decision of the 1Y Trial Chamber Dared
the 6% Ociober 19599 Relating Yo the Motion to Declare Mull and Yeoid ah initip 1he Arrest and Detwngion of
Lawent Semanza on the Grounds of [lsgality”, 2% January 2000, minth para. [zit]
i Op. cit, foometz 85, § IV (A} sixteenth-seventeenh paras, {Retransiation,]

Sransiation cettiid oy CUSSTUTH 2
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hif ygrione personce And 13 thus appealing against 2 Decision dismissing an objection
based on lack of jurisdiction under Rule 7232

71, Accordingly, the Appeals Chamber finds the imnterlocutory Appeasl admissible.

. Discassion

72, Before considering the violations alleged by the Appsllant, the Appeals Chamber
wishes to comument on one of the grounds of appeal which he has adduced. The Appellant
argues that Trial Chamber I wrongly imposed on him the burden of proving that his riglts
were indeed violated during his two perinds of detention in Camsroon® Withour
pronouncing on the guesiion of who bears the burden of proof, the Appeals Chamber simply
notes that the relevant remarks by the Trial Chamber do not refer to the two periods of
detention in Cameroon, as the Appellant claims, but o the perind of detention after he was
transterred to the custody of the Tribunal. The penultimate paragraph of the € October 1999
Decision states than

“The Trial Chamber consequently finds that the Defonce has failed 10 show any
vipladon of the provisions of the Sramte and the Rules with regard 1o Semanza’s
detention after his nunsfer o the custedy of the Tribugal™ ®

73, Tius ground of appeal is therefore without menit.

L. The principle of y.0 hic iy idem

74, Article 9 of the State of the Tribunal sets forth the principle of nowu Bis in idem
The Appeals Chamber accepts the interpretation of this Article and Article 10 of the Staruze
of ICTY™ miven by various Trial Chamibers of the international criminal Tribunals whersby:

- Article B (2) of the Statute sets a Hmit on the extent 1o which the Tribunal can
prosecute persons who have been tied by a national Court for acts constituting
serious violations of international limanitarian law;%

= The Appeais  Chamber  also  accepred  as  admissible  an appeal  undder  Rule 72 by
Fean Bosco Barayagwiza challenging the lawfulness of his srrest and detention (Case No ICTRAA718.72 7,
Frosecutor v, Sean-Bosco Buravmgwize DPecision and Schedulmg Order™, § February 1999, penultimam paz.
3 Op. it footpore 88, § [I1, para. VI

%4 Case Mo, WUTRST-20-L The Prosecutor v. Lawron: Seownzg. “Decision an the *Motion to Set Aside
the Arrest and Derention of Lavrent Semanza as Unlawful™, Trial Chamber 11, 6 Dowober | 299, para. 38,

35 These provisions of the ICTY and ICTR Srantes are idenvical for all practical purposes, Mareover, the
non bis in idem PURCIple 18 $2t 0wl in paragraph 7 of Article 14 of the {nternational Covenant an Civil and
Folitical Righes in the following rerms: “Na one shall be liable to be tried ar puaished again for an offence for
which he has already been finally convicted or aoquitted in secordasce with the law and penal procedurg of
each counry’.

s Case No. ICTR-98-7-D, 7o Prosecutor v Thenoests Bagosora. Decision on the Application by the
Prosecutor for o Formal Request for Defermal™, Trial Chambar I, 17 May 1996, para. 13 “Arncls 9.2 of the
Tribunal's Statate, concerning the prinviple of nan Big i idam. 501 Hmits o the subsequent prosesution by the
Tribupal of persons who have been tied by 2 national Cowr for acw sonstitutng serious wiolarions of

Tanslatica GAllied By TUSETICTH 1w
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The yon bix i idem principle applies only where a person has effectively already
been tried. The term “irred” implies that procesdings in the national Cour
constituted a trial” for the acts coverad by the indiciment brought against the
Accused by the Tribunal® and ar the end of which trial 2 final Judgement is
rendered.”? . ' :

75 The Appellant alleges that the proceedings before the Tribunal m The Prosecutor s
Laurenr Semanza violate tha ponciple of 4, Bis b iden Decause procesdings had alreadsy
been brought agaiust him in Cameroon. The care question for the Appesls Chamber i3
whether in Cameroon the Appeliant was the subject of 4 trial in the sense of Armicle ¥ (2} of

the Staturs, that 5, whether the tral wai {or acts constitutine sericus violations of

uternational humanitarian Jaw and whether 2 final judsement on those offences was
deltvers
deliversd,

7G. The Appeals Chamber finds that proceedings were raised agamst the Appellant in
Cameroon following the extradition mguest from the Parquet général {Public Prosecator
Office) of the Republic of Rwanda, However, in view of the sxtradition law of Camerooy (o
and the Decision by the Yaounds ¢ ourt of Appeal on the jssue 191 i ig apparent that thoss
procesdings concernead only admissibility of the exmadition request from the Rwandan
Government and was in no wise a trial for acts copstituting serious viclations of
international humanitarian law. 107 It ig therefore apparent that the Yaounde Cowrt of Appeal
&id ot defiver any final Judgement on the charges brought against the Appellant before this
Tribunal.

77, In view of these findings, the Appeals Chamber concludes that the action against the
Appellant in Camercon did not constitute 2 trial in the sense of Article 9 {2} of the Stame.
Therefore, the proceedings before the Tribunal do not violare the principle of non bis

idgm-

I

wiernattons} humanitsrian law”, Sse 2lso Case No. ITTR-86.5.1, The Prosecutor v. Misema. Decisions on
the Formal Request for Deferral Presented by the Prosecutor”, Trig! Chamber 1, 12 March 1996, para. 12.

57 Case Mo, [T-94-1-T, The Prosecusor v. Dusks Tadié, "Decision on the Defence Motion on the Principle
ot on bis i fdam» Trial Chamber [, 14 November 1885 paras. 9-11. ) ‘ .
i 1] There can be no vislation of non by in jdess UdeT asy known formalation of that principle,

unless the geensed has already been tried, Since the acensed bas vot vt heen the subject of 4 judgement on the
merlis on any of the charges for which ke has been indicred, he has not yet besn tried for those charges. Ay a
result, the prinviple of 4o, Fix in fdem 900s not bar his wial before this Tribunal” (5,4, para. 245

® o pid.paa 22,

“ 0 "Exwadition Law of Camercon: Lot Mg 977010 du 10 junvier 1957 modifiant certaines disposivions i
la Lai M 608713 du i Jubn 1982 fivane e réghue de ['exeradinon . Amnex I, “Prosecutor's Brief in
Response 1w the Appeals  Chamber’'s  Decision  and Scheduling Order  of 8 December 199gT
i3 December 19990 70 a5 12 11 26 juin 1964 fieamt le régime de Decvadition” Aunex S,
“Progecutor's Response to the Preluminary Appellate Brief in Suppert of the Nou
12 October 1999 from the Order of 6 October 1999 Rendered by Trisl Chamber 1 on the Defence Maonorn
Ber Aside the srvest and Dretention of Laurent Sermamza as Unlawind”, 21 January 2000,

10 “Tizcision of the Court of Appeal of Centre Provines of Camerong nf 21 February 19977, Annex B o
"Prosecutor’s Briet”, e fnomote above,

taz In this martance. the Yaounds Court of Appeal mled sgamat sdmifting the reguest for sxtradition on
grounds, pee af, that the request from Rwands had not come theough the diplowatic channsl, thar the
otfences named in international arpest warrants did ot exist in Cameroon’s eriminal Iaw. 2nd that there were
serious grounds for believing that if extraditad the individuals were likely 1o be rortured. Ubid

ITrarsTavas Cerifed sy LUSETOTR) 20
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2. The right of the suspectl® 1o be informed prompily of the nature of the charges agsinst

him

78. The Appeals Chamber holds that 3 suspeet arrested by the Tribunal has the right o

be mformed promptly of the reazons for his or her arrest.’ % In accordance with the norms of
nternational human rights law 105 the Appeals Chamber has also accepted that this rigly
comes e effect from the moment of arrest and detention. 106

74 In the instant case, the Appellant was detsined in Camercon at the Prosecutor’s
request during two distinet periods. The first period ran from 15 April 1996, the date of the
Prosecutor’s first request under Rule 40, 10 17 May 1996, when the Prosscutor mformed the
authonties in Cameroon that he was droppung his case against the Appellant. The second
peniod of detention ran from 21 February 1997, the date of the Prosecutor’s second
Ruic 40 request, o 19 Novenber 1997, when the Appellant was transferred to the
Tribunal's Detention Facility, -

80, The facts relating to these two pertods of detention must be examined in order fo
determmme whether the Prosecutor respected the Appellant’s right 1o be informed prompuly
of the nature of the rharges against bim on those Mo occasions. For each of those periods,
the Appeals Chamber must first assess the length of time between the date on which the
Appellant’s right o be informed came into effect and the date on which he was informed of
the natwre of the Prosecutor's charges against him, secondly, the Chamber must decide
whether such length of time is consistent with the norms of internatiopal human nights law.

5 In s considerstion of subsections D 2 1o I £ of Fart V of this Decision, the Appeals Charsber takes
aote of the distinction nade im the Rargyaguisn Decision of 3 November 1999 regarding the Appellant’s
status. Under Rule 2 he remains g “suspent” omil an indistment against him is confirmed; thereafier he
becomes an “acoused”. The velevance of such o distincton stems from tie facr that guaraneed ndividual
rights, i particnlar es w the permussible length of pre-trial detention, vary depending on the status of the
mdividual concerned (Case No, ICTR-T-15-AR72, Junn-Boreo Baravagwiza v. The Prosscutar. " Docision™
Appesls Chamber, 3 Noversher 1899, para, 41} '

e The Chamber came 1o an idensical conclusion in the Bargyvagwiza ©%82 (35ig. pares. T9-50)
Specificslly, the right of an arrested tndividual to be informied prompily of the nature of the charges sgainst
him s respested if the {ndictment against hdm 35 served upon him in rapid order. The right to be oy gudd
promprly by means of wy indictment, as provided for under Article 20 (43 {a} of the Statuts, must neverthaless
be distinguished Bom the rght w be Informed promptly of the mature of the charges on account of whish the
arrested individual {5 deprived of his tiberty. Confirmation and sorvice of the indiconent may follow some
fume after arrest. Howsver, the individual must be Ddormed In substance of the nange of the charges againg:
bim at the time of his arrest ar shertly thersufrer,

s See, w partonlar. Apticle 9 (2} of the Imernational Covenant on Civil and Politieal Righis:
Aricte 5 (2of the Fuwropran Convention for the Protection of Human Rights and Fundamental Fresdoms;
Article 7 {4) of the American Conveation on Human Righs, =
s Op. ¢t foomote 103, paras, R1-82. As the Appeals Chamber siresses in thuse paragraphs of the
Barayagedzg Devision, there is ne regquirsment for she Tribunal to provide the suspect with g copy of the arrest
Warrant o sy other document setring forth the charges against him doving this initial phase of detention. This
tight only guarafiees the areested suspect thas he wil] he intormed of the reasons why he has been deprived of
his libery,

H
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{3} First period of detention

L1 Regarding the first period of detention, the Appeals Chamber finds that the
Appellant’s right to be informed prompily of the nature of the International Tribunal’s
charges against him cams into effect o 15 April 1996,197 when he was remanded in custody
by the Prosecutor pursuant to the first request under Rule 40, Based on the earliest available
dale, 1t 18 apparent that the Appellant had been informed of the nature of the orimes for
which he was being pursued by the Prosscutor op 3 May 1996, on which date the Yaounde
Court of Appeal deferred indgement on the extradition request!™ against the Appellant from
Rwanda. To support this Jast finding, certain facts relating 1o the context of the Appellant’s
detention in Cameroon should be rehearsed.

82, Like 11 other Rwandan mationals, the Appellant was tially arrested and derained
n Camercon pursuant to an internationsl atrest warrent issued by the Govemnment of
Rwanda * On 18 March 1996, Counsel for the Government of Rwanda referred a regquest
to the Minister of Justice of Cameroon {the "Office of the Public Prosccutor™ for the
extradition of 12 Rwandans!'® detained in © ameTony in implementation of warrants signed
by the proay o géneral {Fublic Prosecuior) of the Kigali Court of Appeal 1 The Office
of the Public Prosecutor in Cameroon had fled charges in the case of 7, Ministers public ¢
Ruzindana dugustin er aupres-*'* On 19 April 1996, intey partes Procecdings involving the
Office of the Public Prosscutor of Cameroon and the Rwandan nationals sought by the
Public Prosscutor of Bwands opened before the Yaoundé Court of Appeal 1V AY those
hearings, a certain Mr. Ondigui acted as Counsel for sight of the Rwandans, mciading the
Appellant ' On 3 May 1996, the Office of the Public Prosecutor of Cameroon requested
the Yaounds Court of Appeal to defer judgement, 115 On 31 May 1996, the Court suspended
the extradition proceedings begun on behalf of the Government of Fwanda and adjourned

T “Progecutor’s Rulz 40 Detention Requess of 15 April 19967, Annex E, “Prosecutor’s Brie i Response
to the Appeals Chamber's Decizsion and Scheduling Order of § December 19997, 1< Devamber 1909

8 “Record of Proceadings before the Coure of Appeal of Cemize Provinoe of Camerson”, Amnex ¥, op. cir,
SHprE

9 See, in paieniar “Preliminary Appellate Briel in Support of the Motice of Appeal of 12 Ocwber 1809
from the Urder of § Ocrober 1999 rendered by Trial Chamber 111 on the Disfence Motion 1o Set Aside the
Arrssr and Detewion of Lavrent Serranza as Unlawfial”, 12 November 1999, § T and “Prozecutor’s Rasponse
o the Prelimdnary Appellate Brief in Support of the Matice of Appeal of 12 Octeber 1999 from e Order of
& Cetober 1999 Bendered by Trial Chamber 11 on the Defence Motion 10 321 Aside the Arrest and Derention
of Lawrent Semancs as Unla wetul™, 21 January 2008, &1

i Augustin Ruzindans, Jean-Baptiste Buters, Andre Nruagorura, Laorenr Semsuza, Félicien Muberaka,
Théoneste Ragosors, Anatols Neengiyumva, Pasteur Mussbe, Ferdingnd Nabimzna, Telesphorn Bizumungy,
Michel Bakuzabunde and Jean-Bosco Baraysgwiza.

iy “Subnmisstons of the Aveguts-Géngrae > Annex O, "Prasecuior’s Brist in Eesponss s the Appeals
Chamber's Discision and Schedaling Order of § Decerrdoer 19997, 18 Decomber 1999, =
$3x }?) i {1;

i “Raeord of Procecdings befors the Cowt of Appeal of Cenwe Province of Cameroon”, Anpex F,
Q. Cif, SHPr-
pis See foomere 111,

ts Sew foomote 113
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e hearing until 17 January 199706 Op 21 February 1997, the VYaoundé Couwrt of
Appeal delivered its decisiont” on the Rwandan extradiion request,

83.  The proceedings before the Yaounde Cournt of Appeal are not without interest.
indeed, one of the submissions by the Office of the Public Prosecutor refers t the
Prosecutor’s application for the Appellant 1o be placed in provisional detention The
Appeals Chamber deems it appropriate o cite the rele ‘ant excerpts from that submission!s
by the Office of the ?nbh‘c .?ra?:ism:mf:ar in the case zrff Le Ministére public «
Ruzindana dugustin ¢f autres With 2 ¥iew to obtaining a stay of judgement:

o] Wheress sthey all challenged the hurisdivtion of the Rwandan Zowrts and

prelerred yather W appear bafore the Interngtonal Crimdoal Tribunal for Rwands

established o Augusr 1994 with its seat in Arusha, Tanzania;

L.} Whereas by lener dated 15 April 1996, e aforamentiongd Proecutor [the
Frosecutpr of she Tritunal] bas requested the judicial authorities of Cameroon w
place the sbove-mamed Rwandans [meluding the Appellamt), under provigional
SRS oy charges of sertous viedations of aternatonal humassitarian law oud other
crimes within the jurisdicrion of the aforemantioned International Tribunal o7 %
{Emphasis edded )

B4 The Appeals Chamber would like o emphasize the similarity in the manner the
Office of the Public Prosecutor framed the submission referred to above and the
Prosecutor’s request of 15 April 1996 brought under Rule 40, In this docurnent, the
Prosecutor requests: ‘ '

“{.] thar the Criminal Authorities of Cametoon arrest the undernorsd persons
provisionally {...] Jor serious wvivlations of internarienal humanizarion low gnd
arimas within the jurisdiction of the Tribunal” ¥ (Ersphasis added)

85, It is clear from the front page of the 21 February 1997 Derision by the Yaoundé
Court of Appeal ruling on the extradition request by Rwanda that the proceedings initiared
by the Office of the Public Prosecutor against the Appellant were inter parizs.
Consequently, there is no doubt that Mr. Ondigui, who acted as Counsel for the Appellant,
had received a copy of the submissions by the Office of the Public Prosecutor, includin g the
oue to which the Appeals Chamber has just referred, Considering the principles governing
the counsel/client relationship, it is reasonable to infer that the Appellant had been informed
in substance of the nature of the crimes for which he was being sought by the Prosecutor of
the Tribunal.

a1
N

P Thig
i? “Decision of the Cont of Appeal of Centre Province of Cameroon of 23 Februgry 19977, Annex H,
OP. UL gyuppp. COm that day, the Yaounds Court of Appeal ruled the exmaditon request from Fwanda

wadmssible and  consspuently  ordered  the Appellant’s  selesse. By 21 Pebruary 1997, four
{Théoneste Bagossem, Andre Mragens, Ferdinand Mahimana and Anatole Nszouglyunva)ef the 12 Rwandins
inttially arvested had been wansferrad fo the Tribunal’s Detention Faciliny in Arusha,

iy See Fonmote 111,

8% fhig [New mansladen. ] _

s “Prosecutor’s Rule 40 Detention Request of 15 April 1996”7, Anmex E, op. cit. Supras

i34

i See foomon 117, The cover page of the Decizsion contains the mute “contradictoire. Unter parterh

[#3

g
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86, However, the Appeals Chamber notes that the date recorded on the aforesaid
copy of the submission is illegible. In the absence of that information, the Chamber has
«decided to go by the date on which the verbal request for a stay was granted, namnely,
3 May 1996, and concludes that the Appellant was informed on 3 May 1998 at the larestiz
of the nature of the Prosesutor’s charges azainst him.

27, Consequently, 18 days elapsed betwsen the time the Appellant was taken imo
custody, on 15 April 1994, and the tie he was informed of the nature of the charges
brought sgainst him by the Prosscurer, on 3 May 1996, In the opinion of the Appeals
Chamber, this constitutes a viclation, in relation o his firat penod of detention, of the
Appellant’s right to be informed prompily of the nature of the charges against him. 19 A
fitting remedy for this viclation is justified.

(b} Second period of detention in Camerson

5. The Appeals Chamber holds that with respect to the Appellant’s second period of
detention m Cameroon, his right to be informed promptly of the narure of the charges
against him by the Prosecutor came inte effect on 21 February 1997, when he was taben
into custody pursuant to the Prosecutor’s second Rule 40 request. It is apparent from the
evidence in the file that the Appellant was formally informed of the charges laid against him
by the Tribunal when the Order issued under Rule 40 bis was served on hom in Cameroon
on 18 March 1997 '

89, Neverthelsss, the Appeals Chamber has already established that the Appellunt was
informed in substance of the nature of the Tribunal’s charges against him during his first
period of detention. There is no doubr, therefors, that from then on the 2 ppetlant was aware
ot the nature of the Prosecutor's charges against him. Consequenly, when the Appellan
was taken into custady at the Prosscutor’s request for the second time, he had known since
his first period of detention what the nature of the Prosecutor’s charges against him was,

94, The fact remains that the interval which ¢lapsed between the date on whicl the
Appellant’s right o be informed came into effect for his second penod of detention and the
date on which he was informed of the nature of the Prosecutor’s charges against him was
18 days. This conld be said 1o constitute a violation of the Appellant’s right. Howsever, the
Appeals Chamber considers that the violation is less serious since the Appellant had been
mformed in substance of the nature of the Prosecutor's charges against him during his first
period in detention.

o “Record of Proceedings before the Court of Appzal of Centre Province of Camsroon™. annsx E,
“Prosecutor’s Brief i Respense to the Appeals Charber's Decision  and Scheduling  Order 7of
¥ December 19957, 15 Decomber 1999

B The Appeals Chargber ceoalis that in jis Haravagwize Decision of 3 Movember 199% it cited 3 Decision
of the Ewrapean Court of Huron Rights whereby intervals of up to 24 hours between arrest and informing the
suspect of chargss was lawful. (v . Denmark. No. 6730/74. 1 Digest 437 (1975), cited in the Barayvagwiz,
Decigion, pams., 843,

Jranslation oohTed 8V LUSETTUTR 24
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3. The suspsct’s right 1o be prompily charged

91. Inthe Bryayugwiza Decision, the Appeals Chamber held that the suspect’s right 1o
be promptly charged, as set forth in Rale 40 gy, beromes effective as soon as a Rule 40 4,
Order is filed 129

22, The Appeals Chamber adopts the findings of JCTY Appeals Chamber in the
Aleksovski ©25¢1%% and recalls that in the interests of legal centainty and predictability, the
Appeals Chamber should follow irs pravious decisions, but should be free o depart from
them for eogent reasons in the mterests of justice, Applying this principle, the Appeals
Chamber has altered the inferpretation it gave Rule 40 bis W its Barayagiwiza Decision for
the reasons hereinafter grven.

93, in the instant case, the Prosecutnr called the Appeals Chamber's attention 1o the
legislative fistory of Rule 40 big-'*® The Appeals Chamber has consequently decided 1w
recopsider the interpretation of Rule 40 bis in the light of the Prosecutor's argurnent, firstly’
to idenafy the starting point for calculating the time-limit for a suspect’s provisional
detention before the indictment 15 confirmed and. secondly, to consider the alleged violation
of the Appellant’s right to be prowptly charged.

94 On 15 May 1996, Rule 40 bis was adopted under the procedure provided for in
Rule 6 (b}, o read as fnllows: .

“[...1 The provisional detention of the SUSpect ma¥ be ordsred for a period pot
excesding 30 days From the signing of the provizional derantion orde”. (Fmphasis
added.)

Bt Case Moo ICTR-97-19-AR72, Jean-Bosco Baravagwize v. The Prosecuior “Decision™. Appeals
Chamber, 3 November 1999, paras, 54 and 61

M Case No. IT-95-14/1-4, The Frosecuior v Flatks gleksovsks “Decision”, Appeals Chamber,
24 March 2000, paras, 107109 “The Appeals Chamber, therefure, concludas that & proper construction of the
Stature, taking due account of its et and purpose, yields the conclusion that in the fmerests of eeriainty and
prediciability, the Appeals Chumber should fallno s previous decisions, but should be free to depart from
them for cogent reasous in the interests of justice [paca. 107). Instances of situatiogs whers cogent reasons in
the Interests of justice require ¢ departure from 2 previous decision include cases whers the previous decision
has been decidad on the basis of a wrong legal principle of cases where 2 previous decision bas beep given per
incurigm, WAt is 3 padicial decision that has been “wrongly decided, usually because the tudge or judges were
ik-nformed ahout the applicabls law [para, 18] It is necessary w stress that the norinal role is that previeus
decisions ars to be followed, and departure from thermn is the exception. The Appeals Chamber will anly depart
from a previous decision after the mas carefal consideration has besn given to it, both as ta the law, including
the authorities cited, and the facts” [para. 1097,

1 “Prosseutor’s Brief in Besponse 1 the Appeals Charuber’s Decision and Scheduling Order of
8 Decomber 19997, 15 Decerber 1999, para 39 The Prosecutor’s argument is presented ax follows: g
addition, the nwrpretation mads of Bules 40 and 40 bis i the Buiayaeisg Decision make relevant the
provadural history of Bule 40 by specifically including Its adopdon on 15 May 1996 and it amendment, lssa
than two months later, to the present languags on 5 July 1996 by the Plenary of the ICTR (sic) 4 July 19957
Evidence of iy procedural history was mot relevant, and therefore nor available, before the Barayagwiza
Decision called the inmerpretarion of the rule Wit question™,
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trne-limit starts runing only from the day the suspsct is transferred to the Tribunal’s

i

Batde 40 4,50 was subsequently amended, on 4 July 1996, to read as follows:

"1 The provisional detention of the suspect may be ordersd for a peried pot

excerding 30 days gom g st'ag afrer the ransfer of the SuIpect 5o the detention unic
£ o ?}‘iﬁ&gﬁj . ({Eﬂlph%si& 3«1&363{}.}

In the light of the latter text, it 15 clearly a;ﬁpazmz that the clock for the Rule 40 5,

2

Detention Facility. Althougl the interpretation whereby the time-limit is to be calculated
from the day the Order is filed is of course in keeping with the spirit and letter of the Rule

adopted ot 15 May 1996, the Appeals Chamber must take into account the ahrogative sffect
%

of any legmslative amendment. The principal effect of the 4 Tuly 1996 amendment was o
break with the interpretation of Rule 40 bix ' the form in which it emerged. from the
15 May 1996 text.

Q7.
the

It i3 thas unambigususly clear that the Rule 40 bis tms-lroit runs net from the day
eder 1z filed but rather from the day the suspect is transferred o the T ribunal’s

Detention Facility. The 4 July 1996 minendment confirms thar tnterpretation. Furthermore,
the Appeals Chamber notes that the fizst semtence of the current paragraph (A) of
Rule 40 ;¢ is in keeping with this finding.'” Therefore, the Rule 40 his fime-lmit for
confinming the indictmeny consequently runs from the day the suspact 18 transferred to the
Tribunal’s [etention Faes Tity, -

98,

The Appeals Chamber will now tum irs attention to the alleged violation of rhe

Appellant’s right to be promptly charged.

99,

Inthe instant case, the Appellant was ransferred to the Tribunal’s Detention Facility

on 19 November 1997128 Interestingly, the Prosecutor’s first indiciment!2? was confirmed
by Jilgs Aspegren on 23 October 1997, before the Appellant had even heen transferred w
the Tribunal’s Detention F acility.

100,

The Appeals Chamber concluded suprg that the fime-limit provided for under Rule

40 for confirming the indictment runs from the day the suspect is transferred to the
Iribunal's Detemion Factlity, In the instant caze, therefore, it is clear that on
19 November 1997, the starting date for the tme-limit compitation, the first indictment
against the Appellant had already been confirmed. Consequently, the Appellant’s nght to be
promptly charged, in accordance with the true meaning of Rule 40 3;.. could not have been
violated, :

101

Moreover, the Appeals Chamber cmphasizes that in any event, the Tribunal is not

responsible for the time that elapsed before the Appellant was ransferred 1o the Tribunal's

jred

The segtznce s worded as follows: “In the conduct of an investigation, the Prosecurer oy transedl

the registoar, for an order by a Judge agslgred pursuant 1o Rule 28, @ requese for the rransgfer e and
provisional detention of g Suspect I8 the premizss of the detention unit of the Tribunal - (Eviphasis added.)

]

$1%

“Leper from the Registrar Concerning the Transfer of the Accuned”, Annex 1, op. cit, foomote 126
The first indicument agsinst the Appellant was confirmed on 23 October 1997, Tr was submeguenidy

amended on 18 Tune 1999 and 2 July 1999
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Detention Facility, Ths evidence before the Appeals Chamber shows thar Cameroon wasg
not inclined 1o transfer the Appellant hefore 71 Qctober 1997, The written report!3 by

Judge Mballe of the Supreme Court of Cameroon explains that Rule 40 2, was transmitied

to the President of the Republic imynediately it wag received by the authorities in Cameroon
on & March 1997131 Ag of that date, under the wxtradition laws of Cameroon! s the
proceedings for transferring the Appellant to the Tribupal became subject to the President’s
signing = decree, J udge Mballe’s report confirms that, snce the request had been submitted
to the Executive branch, “nothing else could be dons than to wait for the Head of Swate 1o

P

sign the Presidential Decree™ 193
102, The decres granting leave for the Appellant 1o be wansforred 1o the Trbunal's
Detention Facility was signed on 21 QOcroher 199750 A letter From the Registry of the
Tribunal shows that the #eps taken to wansfer the Appellant postdated the s gning of the
Decree 124 ‘

103 Judge Mballe explaing in hig reporthe that the time which elapsed between
5 March 1997 and 21 Qcrober 1997 was atriburable o political and judicial factors, The
Rude 40 57, Order was wrongly subjected to Cameroon’s extradition procedure, 137 Also, a
that time Rwands was putting pressure on the awthorities in Cameyoon for the detuinces
arrested in Cameroon, mcluding the Appellant, 10 be extradited to Kigali rather than Arusha,
Muoreover, David Scheffer, United Srates 4mb35§aaicf‘~a'twi,arga for War Crimes tsmues,

i “Repors by Judge ©. 6. Mballe, Judge of the Supreme Court of Camereon”, Anmex M, “Prosecutor's
Brief in Response o the Appeals Chamber's Decision and Scheduling Order of % Decembuar 18597,
15 Doecember 1999

i “Prefbndnary Appeilate Brisfia Support of the Notice of Appral of 12 October 1999 from the Crder of
& Ootober 199% rendered by Trial Chamber 17 on the Defence Mation 10 Ser Aside the Arrest and Detsption
of Laurent Sernpnza as Unlawful™ 12 November 1999, & 11, parz. 11, tentheeleventh syb aras,

P2 “Inthe event of 3 favourable opinion from the Cougt 23 W the exradition request's admissibitity in law,
the Mindswy of Justics shall, i appropriate, submit 1o the Presidens of the Federal Repmiblic for signatues 4
decres ordering extadition [New wansiation.] {Article 34 of Lot A B4LF 48 du 26 juin 1954 fixan
fe rdgime de Foxvadition. Anhex 3, op. cit footnts 1300, Judge Mballe confirms in bis report fame
fortnote 130} that “The final act that giver effect to wansfer ap grounds of extradition i thar of the Head of
Brate aud this is purely politeal™

£33 Sz foomote 130,

7 .

“Decrer M 97182 dy <4 octobre 1997 muorisant e ransfert de uccusé lLourewr § srasnza
Annex O pro. “Prozecutor's Response w0 the Preliminary Appellate Brief in Support of the Notes of Appeal
of 12 Oewber 1999 from the Order of 6 Qotnber 1999 Randered by Trial Chamber HY on the Defapece Motion
o Set Aside the srres: and Detention of Lanrent Semancs g Unlawful™, 213 anuary 2008

i35 “Leter from the Registrar Concerning the Transfer of the Accused”, Annex 3, op. it foomots 130

e See foomate 130,

HT asticle 2% of the Stante makes cooperation with the Tribuns an obligation for all States, i rerms
which inchude the following: “Stares shall cemmply without undus delay with any request for a3zISTANCE orfan
ordec iszued by o Trial Chamber, including bur ned limited 1o I3 (2} The surrender or the gansfer of the
decused to the International Tribaual for Rwanda™. In addition, Ruls S8 stipulates that: “The obligations laid
down in Article 28 of the Statute shall prevail sver any legal impsdiments 1o the surtender or transfer of the
suoused o of & withess 1o the Tribunal which iy exist under national law or extradition treatics of the Srate
concemed”
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indicates in his affidavitiss gy the pending elections in Cameroon at that time were an

additional factor coniributing 10 the delay in si zning the decree,

104, In the light of the ahove evidentiary material, the Appeals Chamber finds, firstly,

that Cameroon was pot prepared 1o transfer the Appellant before the 21 October 1997
decrse had been signed and, secondly, that the time which elapsed before the said decres
was signed was the result of factors wrslated to jack of diligence on the part of the
Prosecutor as alleged by the Appellant. The Appeals Chamber finds that the time which
elapsed was not andbutable to the Prosecutor and consequently that the Tribunal did por
violate Pule 40 ;5. ‘

4. The right of the accused to be brou ght before a Trial Chamber witheazt delas

and 1o be formally charged

103 Rule 62, which is rosted in Articles 19 and 20 of the Statute, states thay the acoused
shall be brought before a Trial Chamber without delay to be formally charged. Howaver,
neither Rule 62 nor the relevant treaties relating to international human rights law provide
for a specific period beyond which the time which elapsed before the accused’s initial
appearance becomes excessive,

106, In the instant case, the first indictment aganst the Appellant was confirmed on
23 Oxtober 1997, when the Appellant became an accused within the meaning of Rule 2 139
The Appellant was  then ransferred to  the Tribunal's Detention  Facility on
19 November 1997 und appeared before Trial Chamber 0l on 16 ebruary 1995,

107 Under Rule 62, the Appallant’s right to be brought before a Trial Chamber without
delay and be formally charged came into effect on the date of his transter to the Tribunal 4
The Appeals Chamber notes thar 89 days elapsed between 19 November 1997, when the
socused’s right came into effect, and 16 February 1998, when the Appellantt made his
appearanice and was formally charged. A deluy of that kind conld lead the Appeals Chamber
to find that the Appellant’s right had besn violated. However, it is clear from the evidence
before the Appeals Chamber that other circumstances must also be considered in the mstant
case.

105, The first date set for the Appellant’s inidal appearance was 3 February 199% 141 The
transcript of the initial appearance hearing on 16 February 1998 shows that it was Counsel
for the Appeliant who requested postponement of the iniial appearance scheduled for

138 “Affidavit of Aubassader David 1 Scheffer, U S State Department”, Annex W ;. “Prosecutor’s Brief in
Respanse to the  Appeals Clamber's Decision and  Scheduling  Order of Decembar 1895,
13 Decontber 199% %
1 LT Accused: A person against whom ope of more copmys i an medrctment have been confirmed in
aucordance with Ruls 47; Lo iRule 2y ‘

" Rule 87 stares thas “Upan his wansfer 1o the Tribunal the accused shall be brought before a Trial
Chamber without delay, and shall be formally charged {1

141 “Transeript”, 16 February 199% (Tdial Chamber 1T}, p. 4.
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3 February 199899 T 35 clear thar the postponement of the Appellant’s initial
hearing o 16 February 1998 was at the eXpress request of his Counsel

109, Furthermare, although the Appellant alleged in his Motion of 16 August 1999143 thay

s right to be brought before a Trial Chamber and be tormally charged had been wighatad,
on no other cccasion then in that Motion has he amphfied on this grievance as an
independant ground for complaint, At no time before Trial Chamber HI did the Appeliant
allege that there had been a violation arising out of the 39 days which clapsed between his
fransfer and his initial appearance, ' nor was it used as a separate ground of appeal m the
wnitten submissions in the instant cage 143 Lastly, Counsel for the Appellant did not draw the
Appeals Chamber's attention to this particular violation in setting forth his grounds of
appeal during his opening statemen: at the 16 ¥ ebruary 2000 hearing 14

110, The Parties to a case are responsible for the sirategies they use in conducting it In
the instant matter, the Appeals Chamber recalls that Counsel for the Appellam sxplicitly
requested that the date which the Registry of the Tribunal had set for the Appeliant’s indtial
appearance should be posiponed 1o 16 February 1998, By so doing, Counsel for the
Appellant consented 1o having the Appellant’s initial appearance not 1ake place within the
shortest possible lapse of time and himsslf contnbiuted to prolonging it.

111 The Appeals Chamber finds thar Counsel's request has the import of waiving the
Appellant’s right to claim viclation of his right to be brought before a Trial Chamber
without delay and be formally charged.

12 Neither the Starute nor the Rules of the Tribunal specifivally eddress writs of 45,0
corpuy- However, the Appeals Chamber has already pointed ouf that the possibility for a
detained individeal to have recourse 1o an independent judicial authority for review of the
lawfilness of his detention is “well established by the Statute and Rules” %7 This is a

HE higs Tranacript”, 16 February 2000 {appeals Chamber), p. 101,

P Case Noo ICTRAB7-20-1, 75, Froxecuter v. Laurent Semanza, “Motion to Set Aside the Arrest and
Detenion of Laurent Semanzs s Unlawful™, 16 August 1999, para. 21, “{...] The suspect or the accused [ )
stall be arraigned before a Tudge as soon s pozstble, {1,

fae “lransenipt”, 23 Sepwmber 1999 (Tral Chamber My Case no, ICTRO720-1 74, Frosecurer v
Lauren: Semangs. "Decision on the *Motion to Set Aside the Arrest and Diseention of Lawrent Semanza as
Lislawful™, Trisd Charber 11T & Ootoher 1R9y,

145 Case Mo, [CTRA97-20-1, The Proszcutor v. Laurent Semanze “Totice of Appeal (Filed under Arvicle
24 of the Stamie and Rules 72 (B, (D) and {E) and 108 of the Rules of Procedure and Evidence)”. 12 October
1995 “Preliminery Appellate Brief in Support of the Notice of appeal of 12 Gctober 1999 from the Order of
& Ocrobsr 199¢ rendered by Trial Chamber I on the Defence Motion to Set Azide the Arrest and Detentlon
of Laugent Sermanze a3 Unlawful™, 12 Novernber 1999

145 “Transeript, 16 Februwyy 2000 ¢ Appeals Charnber), pp. 77-84), Cowisel for the Appellan addressad
this lsswe st the hearing only in response to guestions frem the Bench,

o Case Moo ICTR-97-19-AR7Z, Jean-Bosco Barayagwiza v The Prosepwor, “Decision™, Appeals
Chamber, 3 Noveigher 1999, pata. X8,

g{ TREBIALOR CATTIRG BY LUSETTETH 35
HAGANL-012 (B

8B4

TOUOL THY ng: S5 [TYCRY NG S8TRY

Bodo



0% ey ‘al 0921 FaXl 1 212 RBAZEBY BI51
B :

oy

*

JURTCIAL ARCHIVE > ICTR APPEALS GEEFRUED:

3sckiA

fundamental gt and  is snshrived  in international human rights law, % which also
provides that the right of an individual 1o challenge the lawfulness of hig detention umplies

et " wnit of pupe,. corpus TUSt be heard™ 149

113 The Appeals Chamber wishes 1o confirm the principle which it laid down in the
Baravagwize ca8e if an accused files g writ of habeas corpug. the Tribunal must hear it and
rude upon i without delay, as principal instroments of international human righis law

prescribe 190 If such a writ iy filed but not heard, the Chamber will find that a fundamenial
right of the accused has been violated,

114, In the instant case, Counsel for the Appellant filed a writ of haheas corpus On
28 Suptemnber 1997 challenging the lawfulness of the Appellant’s detention; the Appellant
having been maken into custody in Camercon pursuant to the Prosecutor’s Rale 40 bir
request. 1! It is clear from the evidence before the Appeals Chamber that this writ of hobens
corpus was not placed on the cause Hst by the Registry and was not heard by a Tral
Chamber. The Appeals Chamber therefore finds that the Appellant’s right to challenge the
fawfulness of his detention was violated.

115 To assess the extent of the vinlation and its comsequencas in terms of remedy, the
Chamber deems it pertinent to take into account all the circumstances surrounding the
matter.

116, His 29 September 1997 writ of habeas corpus @side, the Appellant challenged the
lawfulness of his arrest and detention in C amercon for a second time in his Motion to Set
Aside as Unlawful,'s? which he filed on 16 August 1997 before Trial Chamber 11
Interestingly, that Motion contains no reference 1o the 29 September 1997 wril. The
Appeals Chamber also notes that neither did the Appellant refer to the 29 September 1997
writ in his Notice of Appealis? of 12 October 1999,

117 It is apparent that the first allegation which the Appellant raised before the Tribunal
concerning the writ of gap.. corpus 15 t be found in his 11 November 1999 “Defendant’s

158 fhid- puras. BE-BR. See in particular Aricle 3 of the Universal Declaratinn of Huray Righus;
Asticl 8443 of the International Covenant on Oivil and Paolitical Rights; Article 514} of the Europran
Convention for the Protection of Human Rights and Fundamental Freedoms: and Article 7 {€) of the American
Convention on Human Righis,

te¥ Fhid. para. B9,

¥ kg pars. BR.

i1 Case Mo, ICTRST2401, The Proyecutor v. Laurent Semanze. CApplcation for Order of Hukeas
Corpns ad Swhjiciendwm ¥Y Lawent Semanza®, 29 Sepiember 19975 reproduced  under “Acvcused’s
Application for Wit of gapaa. Corpus” Annex K. “Prosecutor’s Brief in Response to the Appeals
Chamber's Decision and Scheduling Order of 8 December 1999%, 15 Dacember 1959, Alse, “Prosecutor’s

Rule 40 Detension Request of 15 Apuil 19967, Armex B, i34 *
(e Case No, ITR-57.20.5, The Prosecutor v, Lawront Semarza, “Motion 1o Set Aside the Arrest and

Detention of Lawrent Semanza as Unlawfal”, 18 August 1999,

S Case Neoo [CTR97.20-% 12, Prosgcuror v, Lawrens Semanza., “Notive of Appeal (Filed under

Articly 24 of the Smarote and Rales 72 (B), () and (E) and 108 of the Rules of Procedure and Evidegrs)”,
12 Cerober 1999 .
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Reply in Opposition 1o the Prosscutor’s Request 1w Supplement the Record on
Appeal” % A second allegation is to be found in the “Preliminary Appellate Brief in
‘Suppott of the Notice of Appeal of 12 Oorober 1999 from the Order of & October 1999
rendered by Trial Chamber 11 on the Defence Motion o Set Aside the Arrest and Detsmion
of Laurent Semanza as Unlawful™i5s of 12 Nevember 1999, In the laber docament, the
Appeilant refers 1o the writ of habeas corpus 10 the following terms:

T} “While awaiting wensfer, the Appullant filed a writ of habeas corpus o0
29 September 1997, The Trial Chamber never considered this spplication’ (ihis
guotation taken from the devision in the utter of the Prosecutor vs. Jeag.
Bosoo Barayagwiza, Case No, ICTR BPAS-aR72, para. 8, somcering the wiir of
habuas corpuy. parfecty sois the Appeliant [ ] 15

8. Itis therefore apparent that the Appellant became interested in the fate of his writ of
habeas corpus only after the Appeals Chamber’s 3 November 1999 Decision in the
Barayagwizg case

119, Alse, Counsel for the Appellant made no represemations to the Registry or the
Prosecutor 1o carry the matter he had faken up on the Appellant’s hehalf through o
conclusion. Very evidemtly, Counsel for the Appellamt neglected to follow up the
29 September 1997 writ of habeas corpus until the Baravagwize Decision had been
delivered. The fact that Counsel for the Appellant elected 1o challenge the lawfilness of the
Appellant’s arrest and detention in Ay gust 1999 ina second motion confirms this fnding.

120, The Appeals Chamber would emphasise that Defence Counsel appearing before the
Tribunal have a duty of diligence. This duty is expressly set forth in the Code of

Professional Conduct for Defence Counsel {the “Code of Conduct™) adopted by the Judges
of the Tribonal under Article 14 of the Stanure, Article § of the Code of Conduct states thar-

“Counsel most represent & clent diligently in order w protect the client’s bast

iterests. Upless the mpresemtation is serinated, Chunrel must corey through ro

conclusion all matters undertakan jor a cliey within the scape of his lepal
R q 3 <

vepresentation. (Emphasts added )

121, in the instant case, the Appeals Chamber finds that Connsel for the Appellant failed
in his duty of diligence by not carrying through 1o conclusion the matter he had undenaken
on the Appellant’s behalf in his writ of habeas corpus. Such failure which has been

s “Drefendant’s Reply in Crpposition o the Prosecutor’s Requast to Supplement the Record on Appeal”,
11 Moversber 1999, para. 5 “That the Respondent fled a writ of habeas corpus before the Trial Chambers on
the 29% Septensber 1997 and ever since no action was taken by the Prosecution or the Registry to hear his
application™,

¥ “Preliminary Appellate Brief in Support of the Notice nf Appeal of 12 Qctober 1999 from the Ovder of
6 Gotaber 1999 rendered by Trisd Chamber I on the Defenne Mution 1o Set Aside the Arrest and Detention
of Lavwrent Semnanea as Unlawiul”, 12 November 1999, :
£3% fBid- B 1, para. [, thirreenth sub para.

157 in e Baravagwiza Devision, the apprals Chamber Yound thar Tean-Bosco Baravagwiza's right ©
challenge the lawfulness of his detention had heen viclsted becsuse e Trial Chamber had fafled to hear his
writ of Babeqs corpus {Case No ICTR-97-19-AR72, Aean-Bosco Barayagwize v. The Prosecutyr “Decision”,
Appeals Chamber, 3 Novernber 1999, para. 90,
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established by the Appeals Chamber derives also from the fact that Counsel for. the
Appellant failed to bring the alleged violation to the Tribunal's atiention hefore the

Barayagwiza Decision was delivered.

122, The Appeals Chamber, having established that tha Appellant’s night was viglated
and having clanfied the circumstances swiroundimg that violation, must consider the
consequences of such violation in terms of appropriate remedy. The Appellant claims that 5
remedy for the violation of his right to challenge the lawfulness of his detention should be
given under Rule 5.5 Paragraph (A) of Rule 5 states that:

“Where an objection on the ground of non-compliance with the Rule or Regulations

iz raised by 2 party at the sarliess spporiunity, the Trial Chamber shall grant relief
i3 tinds that the alleged non-compliance is proved and hat 7 4 ¢ coieed marerial
rrgjudice to that parry.” (Ermphasis added.)

123, The Appeals Chamber is of the opinion that the material prejudice to which
Rule 5 refers must be assessed, as must all prejudice, in the Light of the circumstances of the
case. :

124, The Appellant adduced two prncipal grounds in his 29 September 1997 writ of
habeas corpus Firstly, he contends that the Prosecutor was responsible for the contimung
incr¥ase in the lapse of time before he was transferred 1o the Tribunal’s Detention Facility
and, secondly, that he was detained with no formal legal justification.'®® The Appeals
Chamber recalls that an  indictment was confirmed  against the Appellant on
23 Ocrober 1997 and that he was transferred to the Tribunal’s Detention Facility on
19 November 1997, The results sought by filing the writ of pop... corpus Were therefore
achigved relatively soon after the writ was filed. In such circumstances, the Appuals
Chamiber finds that while indeed there was prejudice caused, it must be seen in pegEgpective
and thus does not take the form of material prejudice alleged by the Appeliant,

{15, The Appeals Chamber nevertheless finds that any violstion, even if it entails only 2
relative degree of prejudice, requires a proportionate ramedy,

75 "Reply by the Defense to the Prosecutor's Submission o Reply 1o Appellant’s Prelinvuary
Submissions Rased on the Appeal Dated 12 Ootober 1999 agaimt the Decision of the T Trial Chamber's
Dated the 6% Gorober 1999 Relating fo the Motion to Declars Nid! and Void ab inttio 1he Axrest and Derention
of Latwent Semanza on the Grounds of Megaliy”, 28 Janwary 2000, pennliimste pars.

#* Inparagraphs 1 and 2 of his wrir of habeus corpus (Case No, ICTR97-20-1, 73, Prosecutor v, Laurent
Somanza: “APplication for Order of fpen. Corpus  od  Subjiciendum by Laurent Semanza™,
23 Beptember 1997, reproduced under “Aceused’s Application for Writ of prapoq. Corpus > Annex ¥,
“Prosecutor’s Briel in Response o the Appeals Chamber's Decizion and Scheduling Order of
& December 19997, 15 Decerther 19994, Counsel for the Appellans applies 1o the Tribunal for a Trial Chamber
e Issusl CAn order in the netare of fnzbeax corpus 180 issue] directed 10 the Proseoutor 1 have the body of one
Laurent Semanze produced before the Honourable Tribunal ac such time and palee ag the Tribunal's Presidern
may direer [and] An order that the said Prosecutor do appeal in person and by his authorised agerss trgether
with the vriginal of sny warrant or orders of detention ta shuw CHUSE WRY 7onome Somoaee . should net he
forthwith reloased

3
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126, In that conpection, the Appeals Chamber also kept in mind the Tribunal's
mandate, particularly in respect of the protecton of international public order.

~

VI. CONCLUSION

127 lIris clear from the above snalysis that the Appellaut suffered 1 violation, under the

recognized norms of international human rights law, of his tght 1o be informed prompily of

the nature of the charges against him.

128, Tt ss clear also that the fact that the Trial Chamber did not hear the habwas corpus
motion conglitutes a violation of the Appellant’s right to challenge the lawfilness of his

detention. (Judge Shahsbuddeen provides a separate and dissenting opinion on this point)

129 Nevertheless, the remedy sought by the Appellant, namely lis release. is
disproportionate, in the instant case, '

The other violations alleged by the Appeliant are found to be without merit.
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Vil. DISPOSITION

For the forsgoing reasons, THE APPEALS CHAMBER hersby:

(1)

o~
R
o

GRANTS the Prosecutor's Request in respect of the evidence contained in annexes
EF GH LLM N Opyand §;

DENIES the Prosecutor’s request to admit the additfonal evidence conined in
annexes A, B, C, E},AK and 1

ALLOWS the Appeal in respect of the vielation of the Appellants nights to the
extent specified above;

DISMISSES the Appeal in respect of the Appellant’s application for his arrest and
detention to be set zside as unlawful;

DISMISSES the Appeal in respect of the Appellant’s application to be released,

DECIDES that for the vielation of hus ﬁgﬁts_, the Appellant 15 eptitled 1o a remedy
which shall be given when judgement is rendered by the Trial Chamber, as follows:

(@) W he 15 found not gualty, the Appellamt shall be ennitled to financal

COMPENSANOT;

(b If he is found guilty, the Appellant’s sentence shall be raduced to 1ake into
account the viclation of his rights, pursuant to Article 23 of the Statute.

Judge Vohrah and Judge Nisto-Navia append Declarations 1o this Decision,

Judge Shahabuddeen appends a Separate Opinion to this Decision.

Dione in both English and French, the French tex being authoritative.
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- {signed] [signed]

- ITTR APPEALS Zioas uas

{signed]

Claude Jorda Lal Chand Vohrgh

Presiding Judgs

Rafael Nisto-Navia

Dated this thirty-first day of May 2000

At The Hague,

The Netherlands

[5eal of the Tribunai;
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Mohamed Shahabuddesn

[signed)

Fausto Pocar
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APPEALS - PROOF OF SERVICE - BY FAX
PREUVE DE NOTIFICATION - CHAMBRE D'APPEL - PAR FAX

Date: 4 July, 2001 Lase Narme 7 gffalre; Laurent SEMANZA vs. The Prosscuter
Cassa No /no. de l'affaire: WTR-37-20.4
To: Matar Diop, Legal Officer, =) Judge /Juge Claude Jorda, Bresdent 7 Frésidernd
A Reselte Muzige Morrison, Legal Officer, X Judge / Juge Moharmed Shahabuddenn
Appeals Unit, The Magus . %] Judge /Juge Lal Chand Vohrah
For onward transmission to the L4 Judges 7 Juge Rafae! Mielo-Navia
Appeals Judges: ] Judge 7 Juge Fausto Pocar

ACCUSED / DEFENSE

L Accused / Accuse : Laurent SEMANZA o - chige;

[*1Lead Counsel / Consed Principal []in Srushs £ 3 Arusha: ME Charles TAKU oo woir g ) Fae
[ 1 Co-Counsal / Conseif Adioint [T amsha sme ek tasy, {7 Pax,

OTP | BUREAU DU PROCUREUR

(=1 C. del Ponte, Prasesutor 1B Muna, Deputy Proseciutor ZIK Fleming, QIC, Prosccutions
[x] OTP, Trial Attorney in charge of case rmmcs
{1 The Hague 7 La Heye 1) Arushs isee f ror emam [} Kigal
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