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I. INTRODUCTION

1. The Appeals Chamber of the International Criminal Tribunal for the Prosecution of
Persons Responsible for Genocide and Other Serious Violations of International
Humanitarian Law Committed in the Territory of Rwanda and Rwandan Citizens
Responsible for Genocide and Other Such Violations Committed in the Territory of
Neighbouring States between 1 January 1994 and 31 December 1994 (“Appeals Chamber”
and “Tribunal,” respectively) is seized of appeals by Samuel Imanishimwe (“Imanishimwe”)
and by the Prosecution, against the Judgement rendered by Trial Chamber III in the case of
The Prosecutor v. André Ntagerura, Emmanuel Bagambiki and Samuel Imanishimwe on
25 February 2004 (the “Trial Judgement™).

A. André Ntagerura, Emmanuel Bagambiki and Samuel Imanishimwe

2. André Ntagerura (“Ntagerura”) was born on 2 January 1950 in Cyangugu prefecture,
Rwanda. From March 1981 through July 1994 Ntagerura served as a minister in the Rwandan
Government, his last appointment being Minister of Transport and Communications in the
Interim Government.’

3. Emmanuel Bagambiki (“Bagambiki”) was born on § March 1948 in Cyangugu
prefecture, Rwanda. From 4 July 1992 to 17 July 1994, Bagambiki served as the prefect of
Cyangugu.2

4. Samuel Imanishimwe (“Imanishimwe”) was born on 25 October 1961 in Gisenyi
prefecture, Rwanda. Imanishimwe, a lieutenant in the Rwandan Armed Forces, served as the
acting commander of the Cyangugu military camp, which is alse :ferred to as the Karambo
military camp, from October 1993 until he left Rwanda in July 1994

B. The Trial Judgement

5. The trial was based on two separate indictments. The first indictment, filed on
9 August 1996 and amended on 29 January 1998, charged Ntagerura with genocide,
conspiracy to commit genocide, extermination as a crime against humanity, serious violations
of Article 3 Common to the Geneva Conventions and of Additional Protocol II and two
counts of complicity in genocide, both as an individual pursuant to Article 6(1) and as a
superior under Articie 6(3) of the Statute of the Tribunal (the “Statute™). Another indictment,
filed on 9 October 1997 and amended on 10 August 1999, charged Bagambiki and
Imanishimwe with genocide, complicity in genocide, conspiracy to commit genocide,
murder, extermination and imprisonment as crimes against humanity and serious violations of
Article 3 Common to the Geneva Conventions and of Additional Protocol II. Imanishimwe
was, 1n addition, charged with torture as a crime against humanity.

6. The trial of Ntagerura, Bagambiki and Imanishimwe was based on the following
facts:

" Trial Judgement, para. 5.
% Ibid., para. 12.
* Ibid., para. 13,
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On the evening of 6 April 1994, after receiving notification of President
Habyarimana’s death, Imanishiwme addressed the soldiers of the Karambo
military camp and immediately placed his camp on alert.*

On 7 April, refugees began to arrive at the parishes of Shangi and Mibilizi.®

On 8 April, predominantly Tutsi refugees fleeing the violence in their
neighbourhoods began gathering at Cyangugu Cathedral and eventually
numbered 5,000. The prefectural authorities provided at least two to four
gendarmes to protect the refugees at the cathedral.® On the same day,
Bagambiki sent gendarmes to guard Shangi Parish at the request of parish
authorities.” Still on the same day, Hutu assailants began attacking Tutsi
homes in Gisuma commune and, after several days of clashes, a number of
refugees gathered at the Gashirabwoba football field.®

Between 9 and 11 April 1994, four gendarmes were posted at Mibilizi Parish.’

On 10 April, daily attacks began at Shangi Parish. The sub-prefect went to the
the parish to examine the situation.'”

On 11 April, a group of Interahamwe came to the cathedral shooting into the
air, creating disorder and panic among the refugees. Bagambiki came to the
cathedral after this attack to speak briefly to the refugees.'! On the same day,
soldiers arrested seven refugees in the vicinity of the cathedral and took them
to the Karambo military camp, where they were maltreated in Imanishimwe’s
presence.'” Some other refugees who had been arrested were returned to the
cathedral after Witness LY asked Bagambiki to intervene."” Still on the same
day, the gendarmes posted at the cathedral deterred two attacks on the
refugees gathered there."

By 11 April 1994, about 500 refugees had gathered at the Gashirabwoba
football field. On the morning of this day, they repulsed an attack. During the
afternoon, Bagambiki and Imanishimwe arrived at the football field and took
away Come Simugomwa, the local head of the PL party. After the genocide,
Céme Simugomwa’s body was found by a river in Karengera commune. In the
evening, soldiers arrived at the football field.'®

4 Ibid., para. 389.

* Ibid., para. 478 (Shangi) and 529 (Mibilizi).

® Ibid., para. 309.
7 Ibid., para. 478.
¥ Ibid., para. 435.
? Ibid., para. 529.
% Ibid. paras. 480

-481.

' Ibid., para. 309.

"2 Ibid., para. 310.

B Ibid., para. 311.
¥ Ibid., para. 313.

1% Ibid. para. 435.
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- On 11 and 12 April, local Interahamwe attacked Mibilizi Parish, but the
refugees warded off the attacks.'®

- On 11 April, a delegation including a sub-prefect visited Nyamasheke Parish,
where a number of Tutsi had sought refuge.'” On the same da%/, soldiers killed
a number of civilians detained at the Karambo military camp.'

- On 12 April, Sub-Prefect Munyangabe delivered medicine to Shangi Parish, "
On the same day, the refugee population at the Gashirabwoba football field
had swelled to nearly 3,000. That morning, thousands of assailants began
attacking the refugees at the football field. Bagambiki and Nsabimana, the
director of the Shagasha tea factory, came to the football field and Bagambiki
promised to send soldiers to protect the refugees. An hour later, armed factory
gnards and soldiers arrived at the football field and started firing and throwing
grenades at the refugees. /nterahamwe then killed the survivors and looted
their personal possessions.™

- On the same day, Interahamwe attacked Nyamasheke Parish. No one was
killed during that attack. The next day, the assailants returned and engaged in
a similar attack. During the attack, a gendarme fired and killed three
Interahamwe, ending the attack. After Bagambiki had been informed about the
attack, he went to Nyamasheke Parish to intervene.*!

- On 13 April 1994, the prefecture made available gendarmes and a vehicle to
take a shipment of food to Shangi Parish. Either on the same day or on the
next day, there was a massive assault on the parish, which by one estimate
resulted in the death of 800 refugees.”

- Either on the same day or the next day, Bagambiki prevented an attack against
the refugees at Cyangugu Cathedral when he personally stopped an armed
crowd of assailants heading to the cathedral. On 14 April, the church
authorities convened a meeting with Bagambiki and Imanishimwe because the
church authorities felt that they could no longer ensure the refugees’ safety.
Bagambiki determined that the refugees should be transferred to
Kamarampaka Stadium.” On the same day, a number of refugees tried to seek
refuge at Kamarampaka Stadium, but were stopped by soldiers. Some of the
soldiers then fetched Bagambiki, who briefly addressed the refogees. After he
left t};4e refugees, Interahamwe emerged from the bush and killed some of
them.

' Ibid., para. 530.
' Ibid., paras, 577, 579.
'® Ibid., para. 408.
" Ibid., para. 479.
* 1bid., para.437.
*! Ibid., paras. 580-581,
* Ibid., paras. 479-480.
3 Ibid., paras. 313-314.
* Ibid., para. 594.
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- On 14 April, Bagambiki and others went to Mibilizi Parish to discuss the
situation with delegations of local /nterahamwe and refugees.®

- On 15 April 1994, refugees from Cyangugu cathedral were transferred to the
Kamarampaka Stadium. Bagambiki and the bishop accompanied the
procession of refugees that was protected by gendarmes.” The refugees joined
between 50 and 100 refugees who had been at the stadium since 9 April 1994.
A number of other refugees from various locations throughout the prefecture
arrived later.”” The refugees at the stadium were guarded by gendarmes.”

- On the same day, there was another clash between the refugees and the local
attackers at Mibilizi Parish.” Also at Nyamasheke Parish, assailants launched
a massive assault against the parish, killing most of the refugees there.*

- On 16 April, Bagambiki and Imanishimwe received a list of names of people
with suspected ties to RPF from assailants who were threatening to attack
Kamarampaka Stadium.’’ Bagambiki and Imanishimwe then searched for and
took away 17 refugees from the Cyangugu Cathedral and Kamarampaka
Stadium. Bagambiki addressed the refugees at the stadium, stating that the
authorities were going to remove and question the 17 refugees in order to
ensure the safety of the other refugees. Out of the 17 refugees, 16 were killed
that evening or during the following night.*?

- On the same day, Nyamasheke Parish was attacked again. Most of the
refugees who had survived the attack of 15 April were killed. After the attack,
Bagam31:3>iki suspended Bourgmestre Kamana because of his involvement in the
attack.

- On 18 April, Miblizi Parish suffered several attacks. Sub-Prefect Munyangabe
was sent there and tried to negotiate with the assailants. He did not succeed in
preventing a massive assault in which the assailants killed many refugees.
On 20 Apnl, the assailants returned to the parish, removed between 60 and
100 refugees and killed them.™

- On 26 April, Bagambiki was informed about an imminent massive attack
against the refugees at Shangi Parish. At Bagambiki’s insistence, Munyangabe
went to the parish to try to prevent the attack. Munyangabe negotiated with the
attackers and agreed that he would remove about 40 refugees from the parish

5 Jbid., para. 530,

* Ihid., para. 316.

7 Ibid., paras. 316-317, 335.
% Ibid., para. 329.

2 Ibid., para. 530.

* Ibid., para. 584,

*! Ibid., para. 614,

*2 bid., paras. 318, 320.
3 Ibid., paras. 585-586.
* Ibid., para. 534.

* Ibid., para. 536.
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if the assailants agreed not to attack the remaining refugees there. The selected
refugees were taken to the Kamarampaka Stadium. On the way, they were
attacked and mistreated, and one of them was killed. The others finally arrived
at the stadium.*®

- Around 27 April, a number of refugees were selected and removed from the
Kamarampaka Stadium. One of them was killed, while the fate of the others
was unknown.”’

- On 28 or 29 April, a massive attack was launched on Shangi Parish, killing
most of the refugees there.®

- On 30 April, gendarmes tried in vain to Erevent an attack on Mibilizi Parish.
Between 60 and 80 refugees were killed.’

- In May, the prefectural authorities transferred the refugees from
Kamarampaka Stadium to a new camp at Nyarushishi, where the conditions
were better. The camp was guarded by gendarmes, who pushed back at least
one attempted attack between 11 May 1994 and the arrival of the French
Opération Turquoise forces on 23 June 1994.* The surviving refugees from
Shangi and Mibilizi Parishes were also transferred to this camp.*!

- On 6 June 1994 in Kamembe city, soldiers arrested approximately 300 people
in the presence of Bagambiki and Imanishimwe. Some of the arrested persons
were killed on Imanshimwe’s orders. Subsequently, a number of detainees
were held at the Karambo military camp, where they were questioned and
mistreated in Imanishimwe’s presence.

7. The Trial Chamber acquitted Ntagerura and Bagambiki on all the counts in the
Indictment.*’ Pursuant to Article 98 bis of the Rules of Procedure and Evidence of the
Tribunal (the *Rules”), the Trial Chamber had already acquitted Imanishimwe of conspiracy
to commit genocide during the trial.* In the Trial Judgement, Imanishimwe was by majority
found guilty of genocide (Count 7), extermination as a crime against humanity (Count 10)
and serious violations of Article 3 Common to the Geneva Conventions and of Additional
Protocol II (Count 13) under Article 6(3) of the Statute.*® The Trial Chamber unanimously
found him not guilty of complicity in genoctde, but guilty of murder (Count 9), imprisonment
(Count 11), and torture (Count 12) as crimes against humanity and serious violations of
Article 3 Common to the Geneva Conventions and of Additional Protocol II (Count 13) under
Article 6(1) of the Statute. Having convicted Imanishimwe on Counts 7 and 10, the Chamber

% Ibid., para. 481,

" Ibid., para, 325,

*8 Ibid., para, 482.

¥ Ibid., para, 538.

* Ibid., paras. 609-611.

1 Ibid., para. 482 (Shangi) and para. 539 (Mibilizi).
2 Ibid., paras. 394-395.

* Ibid., para. 829.

* Ibid., para. 807; T.6 March 2002 p. 54.

¥ Ibid., para. 806.
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sentenced him to two terms of 15 years’ imprisonment, to be served concurrently.46 For the
convictions under Counts 9, 11, 12 and 13 the Trial Chamber imposed sentences of 10, 3, 10
and 12 years’ imprisonment respectively, to be served concurrently.*’ The Trial Chamber
found that the concurrent sentences for Counts 9, 11, 12, and 13 should be served
consecutively to the concurrent sentences for Counts 7 and 10. Accordingly, Imanishimwe’s
total sentence was 27 years’ imprisonment. *®

C. The Appeals

8. The Prosecution raises 11 grounds of appeal, two of which relate exclusively to
Imanishimwe. In the other nine grounds of appeal, the Prosecution objects to the Trial
Chamber’s conclusions on the form of the Indictments. In addition, the Prosecution avers that
the Trial Chamber’s assessment of the evidence was erroneous and that Bagambiki should
have been held criminally responsible for several crimes that the Trial Chamber found
established. The Prosecution further submits that Imanishimwe should have been held
criminally responsible under Article 6(1) for the crimes committed at the Gashirabwoba
football field, and that the sentence tmposed by the Trial Chamber was too lenient.

9. Imanishimwe has lodged six grounds of appeal. They relate to defects in the form of
the Indictment, his conviction under Article 6(3) of the Statute for the Gashirabwoba events,
multiple convictions, the application of Article 4 of the Statute, evidentiary matters and

sentencing.

10.  The Appeals Chamber recalls that it unanimously dismissed the grounds of appeal
raised by the Prosecutor in respect of André Ntagerura and Emmanuel Bagambiki and
affirmed their acquittal in the disposition of the Judgement concerning the Prosecutor’s
appeal against the acquittal of André Ntagerura and Emmanuel Bagambiki, delivered at the
close of the hearmngs on 8 February 2006. The present Judgement now sets on the reasons for
the decision and rubs on the grounds of appeal raised by the Prosecutor in relation to
Imanishimwe and Imanishimwe’s appeal.

D. Standards for Appellate Review

11.  The Appeals Chamber recalls the standards for appellate review 9pursuant to Article 24
of the Statute, as summarised in the Kamuhanda Appeal Judgement.” Article 24 addresses
errors of law which invalidate the decision and errors of fact which occasion a miscarriage of
justice. A party alleging an error of law must advance arguments in support of the submission
and explain how the error invalidates the decision. However, even if the appellant’s
arguments do not support the contention, the Appeals Chamber may step in and, for other
reasons, find in favour of the contention that there is an error of law.”

12.  As regards errors of fact, it is well established that the Appeals Chamber will not
lightly overturn findings of fact made by a Trial Chamber. Where an erroneous finding of fact

% Ibid., paras. 822-823.

¥ Ibid., paras. 825-826.

* Ihid., para. 827.

* Kamuhanda Appeal Judgement, paras. 6-7.

% See Semanza Appeal Judgement, para. 7; Kamuhanda Appeal Judgement, para. 6.
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is alleged, the Appeals Chamber will give deference to the Trial Chamber that received the
evidence at trial, as it is best placed to assess the evidence, including the demeanour of
witnesses. The Appeals Chamber will only interfere in those findings where no reasonable
trier of fact could have reached the same finding or where the finding is whoily erronchus.
Furthermore, an erroneous finding of fact will be quashed or revised only if the error
occasioned a miscarriage of justice.”’

13. Arguments of a party which do not have the potential to cause the impugned decision
to be reversed or revised may be immediately dismissed by the Appeals Chamber and need
not be considered on the merits.*” The appealing party must provide precise references to
relevant transcript pages or paragraphs in the Judgement to which the challenge is being
made.” Further, “the Appeals Chamber cannot be expected to consider a party’s submissions
in detail if they are obscure, contradictory, vague or suffer from other formal and obvious

. . . 54
insufficiencies”.

14, Finally, it should be recalled that the Appeals Chamber has inherent discretion in
selecting which submissions merit a detailed reasoned opinion in writing.>> The Appeals
Chamber will dismiss arguments which are evidently unfounded without providing detailed
reasoning.*®

II. GROUNDS OF APPEAL RELATED TO THE INDICTMENT
A. Introduction

15. The Prosecution submits under its third ground of appeal that the Trial Chamber erred
in law in finding that joint criminal enterprise was not pleaded in the Ntagerura Indictment
and the Bagambiki/Imanishimwe Indictment (the “Indictments”) and, as a result, in refusing
to allow the Prosecution to rely on this mode of liability as the basis for the individual
criminal responsibility of the Accused.”” Under its fourth ground of appeal, the Prosecution
submits that the Trial Chamber erred in (1) refusing to consider whether the Pre-Trial Brief
and other disclosures cured any defects in the Indictments;"® (2) making a post-trial finding

*! Niyitegeka Appeal Judgement, para. 8; Semanza Appeal Judgement, para. 8; Kamuhanda Appeal Judgement,
para. 7; see also Tadi¢ Appeal Judgement, para. 64; Aleksovski Appeal Judgement, para. 63; Celebi¢i Appeal
Judgement, para. 434; Krngjelac Appeal Judgement, paras. 11-13; Vasiljevié Appeal Tudgement, para. 8; Kristi¢
Appeal Judgement, para. 40.

% Kajelijeli Appeal Judgement, para. 6. See also, e.g., Rutaganda Appeal Judgement, para. 18; Blaski¢ Appeal
Judgement, para. 13; Makirutimana Appeal Judgement, para. 13.

* Practice Direction on Formal Requirements for Appeals from Judgement, 4 July 2005, para. 4(b)(ii). See also
Kajelifeli Appeal Judgement, para. 7, Blatkié Appeal Judgement, para. 13; Nivitegeka Appeal Judgement,
para. 10; Ntakirutimana Appeal Judgement, para. 14; Vasiljevié Appeal Judgement, para. 11; Rutaganda Appeal
Judgement, para. 19; Kavishema and Ruzindana Appeal Judgement, para. 137.

 Vasiljevié Appeal Judgement, para. 12. See also, e.g., Kajelijeli Appeal Judgement, para. 7; Blaski¢ Appeal
Judgement, para. 13; Niyitegeka Appeal Judgement, para. 10, Kunarac et al. Appeal Judgement, paras, 43, 48.

% Kajelijeli Appeal Judgement, para. 8. See also, e.g., Niyitegeka Appeal Judgement, para. 11; Niakirutimana
Appeal Judgement, para. 15; Rutaganda Appeal Judgement, para. 19; Semanza Appeal Judgement, para. 11;
Kunarac et al. Appeal Judgement, para. 47,

* Kajelijeli Appeal Judgement, para. 8. See also, e.g., Niyitegeka Appeal Judgement, para. 11; Nrakirutimana
Appeal Judgement, para. 15; Semanza Appeal Judgement, para. 11; Kunarac et al. Appeal Judgement, para. 48.
*" Prosecution Notice of Appeal, paras. 15-16.

® Ibid., paras. 20, 22 and 24, with reference to Trial Judgement, paras. 64-70.
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that the Indictments were defective, despite its earlier finding that they were not defective;™
(3) failing to read the Indictments as a consolidated whole, despite their joinder;* and (4)
reading the paragraphs of the Indictment in isolation to one another, rather than considering
them in the context of the counts of the Indictment.®'

16. Imanishimwe submits under his first ground of appeal that the Trial Chamber erred in
convicting him for the events at Gashirabwoba football field, which events, he argues, were
not pleaded in the Indictment against him.®

17.  Before examining in detail the grounds of appeal related to the Indictment, the
Appeals Chamber wishes to briefly recall the main procedural developments during the pre-
trial phase. At the pre-trial stage, the Trial Chamber ruled on a preliminary motion by
Imanishimwe, ordering the Prosecution to clarify paragraph 3.14 of the
Bagambiki/Imanishimwe Initial Indictment.” The amended paragraph 3.14, together with the
Bagambiki/Imanishimwe Initial Indictment, contained the final version of the charges against
Imanishimwe and Bagambiki (“Bagambiki/Imanishimwe Indictment”).**

18.  Upon a preliminary motion by Ntagerura, the Trial Chamber ordered the Prosecution
to specify several parts of the Ntagerura Initial Indictment.® The amended Indictment
contained the final version of the charges against Ntagerura (“Ntagerura Indictment™).%

19. On 11 October 1999, the Trial Chamber, pursuant to Rule 48, 6granted the
Prosecution’s motion for joinder of Ntagerura with Bagambiki and Imanishimwe. !

20.  The Appeals Chamber will now outline the law governing the form of an indictment.

B. The Law Applicable to Indictments

21.  The jurisprudence of this Tribunal and the International Criminal Tribunal for the
Former Yugoslavia (“ICTY™) on the law applicable to indictments 1s well established and
consistent. Both Tribunals have held that Articles 17(4), 20(2), 20(4)(a) and 20(4)(b) of the
Statute and Rule 47(C) of the Rules place a clear obligation on the Prosecution to state the

 Ibid., para. 26.

 Ibid., para. 29, with reference to Trial Judgement, paras. 41-48, 51-70, 82 and 202.

S fbid., paras. 36 and 38, with reference to Trial Judgement, paras. 41-48, 50-56 and 62-70.

% Imanishimwe Notice of Appeal, paras. 8-14.

% The Prosecutor v. Emmanuel Bagambiki, Samuel Imanishimwe and Yussuf Munyakazi, Case No. ICTR-97-36-
1, Decision on the Defence Motion on Defects in the Form of the Indictment, 25 September 1998 (“Decision on
Bagambiki/Imanishimwe Initial Indictment”}, Disposition.

% Trial Judgement, para. 15.

% The Prosecutor v. André Ntagerura, Case No. ICTR-96-10-1, Decision on the Preliminary Motion filed by the
Defence Based on Defects in the Form of the Indictment, 28 November 1997 (*Decision on Ntagerura Initial
Indictment™),

® Trial Judgement, para. 10.

 The Prosecutor v. Ntagerura, Case No. ICTR-96-10-1, Prosecutor v. Emmanuel Bagambiki, Samuel
Imanishimwe and Yussuf Munyakazi, Case No, ICTR-97-36-1, Decision on the Prosecutor’s Motion for Joinder,
11 October 1999 (“Decision on Joinder”). An Appeal against this decision was rejected as filed out of time:
Prosecutor v. Emmanuel Bagambiki, Case No. ICTR-96-10-A and ICTR-97-36-A, Decision {Appeal Against
Trial Chambers IIT’s Decision of 11 Octcber 1999), 13 April 2000; Prosecutor v. Emmanuel Bagambiki, Case
No. ICTR-97-36-AR72, Decision (Motion to Re-Open Deliberations), 7 September 2000. Yussuf Munyakazi,
the other accused, remained at large at the time of trial: Trial Judgement, footaote No. 13.
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material facts underpinning the charges in the indictment, but not the evidence by which such
facts are to be proven.®

22,  If an accused is not properly notified of the material facts of his alleged criminal
activity until the Prosecution files its Pre-Trial Brief or until the trial itself, it will be difficult
for his Defence to conduct a meaningful investigation prior to the commencement of the
trial.% The question of whether an indictment is pleaded with sufficient particularity is
therefore dependent upon whether it sets out the material facts of the Prosecution case with
enough detail to inform an accused clearly of the charges against him so that he may prepare
his defen;:le. ® An indictment which fails to plead material facts in sufficient detail is
defective.

23.  Whether particular facts are “material” depends on the nature of the Prosecution case.
The Prosecution’s characterization of the alleged criminal conduct and the proximity of the
accused to the underlying crime are decisive factors in determining the degree of specificity
with which the Prosecution must plead the material facts of its case in the indictment in order
to provide the accused with adequate notice.” For example, where the Prosecution alleges
that an accused personally committed the criminal acts in question, it must plead the identity
of the victim, the place and approximate date of the alleged criminal acts, and the means by
which they were committed “with the greatest precision”.”® However, less detail may be
acceptable if the “sheer scale of the alleged crimes makes it impracticable to require a high
degree of specificity in such matters as the identity of the victims and the dates for the

commission of the crimes”.”™

24,  Where the Prosecution relies on a theory of joint criminal enterprise, the Prosecution
must specifically plead this mode of responsibility in the indictment; failure to do so will
result in a defective indictment. ” Although joint criminal enterprise is a means of
“committing”, it is insufficient for an indictment to merely make broad reterence to
Articie 6(1) of the Statute.”® The Prosecution must also plead the purpose of the enterprise,
the identity of the participants, the nature of the accused’s participation in the enterprise and

5 Nialirutimana Appeal Judgement, para. 470. See also Semanza Appeal Judgement, para. 85; Kvocka et al.
Appeal Judgement, para. 27; Kupreikic et al. Appeal Judgement, para. 88; Naletili¢ and Martinovi¢ Appeal
Judgement, para. 23.

% Niyitegeka Appeal Judgement, para. 194,

" Kupreskic et al. Appeal Judgement, para. 88; Makirutimana Appeal Judgment, para. 470.

" Kupreskic et al. Appeal Judgement, para. 114; Niyitegeka Appeal Judgement, para. 195; Kvocka et al. Appeal
Judgement, para. 28.

™ Kvocka ef al, Appeal Judgement, para. 28.

™ Kupreskic et al. Appeal Judgement, para. 89; Blaskic Appeal Judgement, para. 213.

™ Kupreskic et al. Appeal Judgement, para, 89. The Appeals Chamber recalls that “the inability to identify
victims is reconcilable with the right of the accused to know the material facts of the charges against him
because, in such circumstances, the accused’s ability to prepare an effective defence to the charges does not
depend on knowing the identity of every single alleged victim. The Appeals Chamber recalls that the situation is
different, however, when the Prosecution secks to prove that the accused personally killed or harmed a
particular individual. [...] [T]he Prosecution cannot simultancously argue that the accused killed a named
individual yet claim that the ‘sheer scale’ of the crime made it impossible to identify that individual in the
Indictment. Quite the contrary: the Prosecution’s obligation to provide particulars in the indictment is at its
highest when it seeks to prove that the accused killed or harmed a specific individual”: Ntakirutimana Appeal
Judgement, paras. 73-74.

™ Kvodka et al. Appeal Judgement, para. 42.

" Idem.

A06-0101 (E) 12

[ Translation certified by LSS, ICTR |




The Prosecutor (Appellant and Respondent) v. André Ntagerura (Respondent), Emmanuel Bagambiki
{Respondent), Samuel Imanishimwe (Appellant and Respondent), Case No. [CTR-99-46-A 6 s’b w H

the period of the enterprise.” In order for an accused charged with joint criminal enterprise to
fully understand which acts he is allegedly responsible for, the indictment should clearly
indicate which form of joint criminal enterprise is being alleged.”

25.  Where it is alleged that the accused planned, instigated, ordered, or aided and abetted
in the planning, preparation or execution of the alleged crimes, the Prosecution is required to
identify the “particular acts” or “the particular course of conduct” on the part of the accused
which forms the basis for the charges in question.”

26.  In relation to an allegation of superior responsibility under Article 6(3) of the Statute,
the material facts which must be pleaded in the indictment are: (1) that the accused is the
superior of certain persons sufficiently identified, over whom he had effective control — in the
sense of a material ability to prevent or punish criminal conduct - and for whose acts he is
alleged to be responsible;™" (2) the criminal acts of such persons, for which he is alleged to be
responsible;®! (3) the conduct of the accused by which he may be found to have known or had
reason to know that the crimes were about to be committed or had been committed by his
subordinates;** and (4) the conduct of the accused by which he may be found to have failed to
take the necessary and reasonable measures to prevent such acts or to punish the persons who
committed them.™

27, An imndictment may also be defective when the material facts are pleaded without
sufficient specificity, for example, when the times mentioned refer to broad date ranges, the
places arc only vaguely indicated, and the victims are only generally identified.® It is of
course possible that material facts are not pleaded with the requisite degree of specificity in
an indictment because the necessary information was not in the Prosecution’s possession. In
this respect, the Appeals Chamber emphasises that the Prosecution is expected to know its
case before proceeding to trial and may not rely on the weaknesses of its own investigation in
order to mould the case against the accused in the course of the trial depending on how the

" Ibid., para. 28, citing Prosecutor v. Stanisic, Case No. IT-03-69-PT, Decision on Defence Preliminary
Motions, 14 November 2003, p. 5; Prosecutor v. Mejakic¢ et al., Case No. 1T-02-65-PT, Decision on Dusko
KneZevic’s Preliminary Motion on the Form of the Indictment, 4 April 2003, p. 6; Prosecutor v. Momdile
Krajisnik & Biljana Plaviic, Case No. IT-00-39&40-PT, Decision on Prosecution’s Motion for Leave to Amend
the Consolidated Indictment, 4 March 2002, para. 13.

™ Kvocka et al. Appeal Judgement, para. 28.

” Blaski¢ Appeal Judgement, pata. 213. See also Prosecutor v. Milorad Kmojelac, Case No. IT-97-25-PT,
Decision on the Defence Preliminary Motion on the Form of the Indictment, 24 February 1999, para, 13;
Prosecutor v. Milorad Krnojelac, Case No. IT-97-25-PT, Decision on Preliminary Motion on Form of Amended
indictment, 11 February 2000, para. 18; Prosecutor v. Radoslav Brdanin and Momir Talic, Case No. IT-99-36-
PT, Decision on Objections by Momir Tali¢ to the Form of the Amended Indictment, 20 February 2001
(“Brdanin and Talid 23 February 2001 Decision™), para. 20.

% Blaskic Appeal Judgement, para. 218(a).

*! Naletilic and Martinovic Appeal Judgement, para. 67.

%2 Blaskic Appeal Judgement, para. 218(b). The Appeals Chamber notes that “the facts relevant to the acts of
those others for whose acts the accused is alleged to be responsible as a superior, although the Prosecution
remains obliged to give all the particulars which it is able to give, will usually be stated with less precision
because the detail of those acts are often unknown, and because the acts themselves are often not very much in
issne”: Blaskic Appeal Judgement, para. 218 and accompanying references. See also Naletilic and Martinovid
Appeal Judgement, para. 67.

% Blaglic Appeal Judgement, para. 218(c). See also Naletilic and Martinovic Appeal Judgement, para. 67.

¥ Kvocka et al. Appeal Judgement, para, 31.
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evidence unfolds.® Other defects in an indictment may arise at a later stage of the
proceedings because the evidence turns out differently than expected. In such circumstances,
the Trial Chamber must consider whether a fair trial requires an amendment of the
indictment, an adjournment, or the exclusion of evidence outside the scope of the
indictment.*®

28.  Im reaching its judgement, a Trial Chamber can only convict the accused of crimes
which are charged in the indictment.®” If the indictment is found to be defective because of
vagueness or ambiguity, then the Trial Chamber must consider whether the accused was
nevertheless accorded a fair trial, or, in other words, whether the defect caused any prejudice
to the Defence.*® In some instances, a defective indictment may be deemed “cured” and a
conviction entered if the Prosecution provides the accused with timely, clear and consistent
information from the Prosecution detailing the factual basis underpinning the charges against
him or her.* Where the failure to give sufficient notice of the legal and factual reasons for the
charges against the accused has violated the right to a fair trial, no conviction may result.”

29.  When challenges to an indictment are raised on appeal, amendment of the indictment
1s no longer possible and so the question is whether the error of trying the accused on a
defective indictment “invalidat[ed] the decision” and warrants the Appeals Chamber’s
intervention.”’ In making this determination, the Appeals Chamber does not exclude the
possibility that, in some instances, the prejudicial effect of a defective indictment can be
“remedied” if the Prosecution has provided the accused with clear, timely and consistent
information detailing the factual basis underpinning the charges against him or her,” which
compensates for the failure of the indictment to give proper notice of the charges.”

30. The questions whether the Prosecution has cured a defect in the indictment and
whether the defect has caused any prejudice to the accused are both aimed at assessing
whether the trial was rendered unfair.”® In this regard, the Appeals Chamber reiterates that a
vague or an ambiguous indictment, not cured by timely, clear and sufficient notice,
constitutes a prejudice to the accused.” The defect may only be deemed harmless through
demonstrating that the accused’s ability to prepare his defence was not materially impaired.”®

31.  When an appellant raises a defect in the indictment for the first time on appeal, then
the appellant bears the burden of showing that his ability to prepare his defence was

% Niyitegeka Appeal Judgement, para. 194; Kvocka et al. Appeal Judgement, para. 30; see also Kupreskic et al.
Appeal Judgement, para. 92.

8 Kupreskic et al. Appeal Judgement, para. 92; Niyitegeka Appeal Judgement, para. 194; Kvocka et al. Appeal
Judgement, para. 31.

7 Kvocka et al. Appeal Judgement, para. 33; Naletilic and Martinovic Appeal Judgement, para. 33.

%8 Ntakirutimana Appeal Judgement, para. 27; see also Kvocka et al. Appeal Judgement, para. 33.

% Kupreskic et al. Appeal Judgement, para. 114; Kvocka et al. Appeal Judgement, para. 33,

% Kvocka et al. Appeal Judgement, para. 33; Naletilic and Martinovic Appeal Judgement, para. 26.

! Article 24(1){a) of the Statute; Niyifegeka Appeal Judgement, para. 196,

** Niyitegeka Appeal Tudgement, para. 195; Ntakirutimana Appeal Judgement, para. 27. See also Kupreskic et
al. Appeal Judgement, para. 114.

% Kvocka Appeal Judgement, para. 34.

% Ntakirutimana Appeal Judgement, para. 27; Kordic and Cerkez Appeal Judgement, para. 143; see Kupreskic
et al. Appeal Judgement, para. 122.

% Ntakirutimana Appeal Judgement, para. 58.

% Idem; Kupreskic et al. Appeal Judgement, para. 122.
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materially impaired.”” Where, however, an accused had already raised the issue of lack of
notice before the Trial Chamber, the burden rests on the Prosecution to demonstrate on
appeal that the accused’s ability to prepare a defence was not materially impaired.” All of
this is subject to the inherent jurisdiction of the Appeals Chamber to do justice in the case.”

32.  The Appeals Chamber emphasizes that the possibility to cure defects in the indictment
is not unlimited. A clear distinction has to be drawn between vagueness in the indictment and
an indictment omitting certain charges altogether. While it is possible to remedy the
vagueness of an indictment by providing the defendant with timely, clear and consistent
information detailing the factual basis underminning the charges, omitted charges can be
incorporated into the indictment only by a formal amendment pursuant to Rule 50 of the
Rules.

C. Alleged Refusal of the Trial Chamber to Consider Joint Criminal Enterprise
(Prosecution’s 3" Ground of Appeal)

33. At paragraph 34 of the Trial Judgement, the Trial Chamber held:

If the Prosecutor intends to rely on the theory of joint criminal enterprise to hold the
accused criminally responsible as a principal perpetrator of the underlying crimes
rather than as an accomplice, the indictment should plead this in an unambiguous
manner and specify upon which form of joint criminal enterprise the Prosecutor will
rely. In addition to alleging that the accused participated in a joint criminal enterprise,
the Prosecutor must also plead the purpose of the enterprise, the identity of the co-
participants, and the nature of the accused’s participation in the enterprise. For these
reasons, the Chamber will not consider the Prosecutor’s arguments, which were
advanced for the first time during the presentation of closing arguments, to hold the
accused criminally responsible based on this theory [footnotes omitted].

34.  The Prosecution submits that the Trial Chamber erred in law in refusing to allow the
Prosecution to rely on joint criminal enterprise as a basis for establishing the individual
criminal responsibility of the Accused.'” More specifically, the Prosecution alleges in its
Notice of Appeal and Appeal Brief that the Trial Chamber erred in law in finding that the
Prosecution had failed to plead joint criminal enterprise in the Indictments.'®! Relying on the
jurisprudence of the Tribunal and the ICTY,'™ the Prosecution argues that it was not obliged
to expressly plead joint criminal enterprise in the Indictments.'” However, during the Appeal
hearings, the Prosecution clarified that it had abandoned this argument in view of the recent

”7 Niyitigeka Appeal Judgement, para. 200; Kvoka et al. Appeal Judgement, para. 35.

 Idem.

* Niyitigeka Appeal Judgement, para. 200,

"% prosecution Notice of Appeal, para. 15; Prosecution Appeal Brief, paras. 40, 41 and 51. While admitting that
it did not explicitly plead joint criminal enterprise in the Indictments, the Prosecution argued that it provided
adequate notice of its intention to rely on the theory of joint criminal enterprise, and that such information was
conveyed to each of the Accused in the charges and facts alleged in the Indictments, in the evidence as set forth
in the Prosecution’s Pre-Trial Brief, in the Prosecution’s Opening Statements, in the arguments presented in the
Prosecution’s Closing Brief, in the evidence presented at trial and also in the Trial Chamber’s Decision to join
the Indictments.

"% Prosectorat Notice of Appeal, para. 15; Prosccution Appeal Brief, para. 40.

12 Prosecution Appeal Brief, paras. 45, 46 and 48.

' Prosecution Appeal Brief, paras. 61, 64-65.
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decision issued by the ICTY Appeals Chamber in Kvocka et al.'™ The Prosecution
acknowledges that the Indictments did not plead Joint Criminal Enterprise with sufficient
specificity, but maintains nonetheless that the Indictments had been cured of this defect. The
Prosecution argues, indeed, that the Accused were provided with clear and coherent
informatli‘%n of the Prosecution’s intention to invoke joint criminal enterprise as a theory of
liability.

35. Since the Prosecution has acknowledged that it did not specifically plead joint
criminal enterprise in the Indictments, the Appeals Chamber will straightaway focus on the
question whether the Accused were nevertheless provided with timely, clear and consistent
notice by the Prosecution that this mode of responsibility was being alleged. The Appeals
Chamber will linnt its examination to the parts of the trial record relied upon by the
Prosecution for its argument, namely the Decision on Joinder, the Prosecution Pre-Trial
Brief, its Opening Statement and its Final Trial Brief.

36.  In the first place, the Prosecution submits that the Trial Chamber in its Decision on
Joinder recognised that the Prosecution had given adequate notice of its intention to rely on
the theory of joint criminal enterprise.’’® In this respect, the Prosecution also refers to its oral
pleadings on joinder in August 1999 in which it argued that “there was one genocide in
Rwanda, one criminal enterprise, and all of [the Accused] were Part of that enterprise and on
that basis should be charged and tried in one single proceeding”.

37.  Ntagerura and Bagambiki submit that the Decision on Joinder made no reference to
the Prosecution’s intention to rely on the theory of joint criminal enterprise.'® Bagambiki
argues that the Prosecutor’s motion for joinder was not likely to inform the Accused of the
Prosecution’s intention since a motion for joint trials does not pursue the same objective as an
indictment.'”

38.  The Decision on Joinder concerned the issue of whether the Accused were charged
with crimes “committed in the course of the same transaction”, which is a condition under
Rule 48 of the Rules for granting a joint trial. The term “transaction” is defined in Rule 2 of
the Rules as “[a] number of acts or omissions whether occurring as one event or a number of
events, at the same or different locations and being part of a common scheme, strategy or
plan”. The Trial Chamber’s statements in the decision were squarely confined to the legal test
set out in Rule 48.'"" As such, it would be incorrect to suggest that the Trial Chamber
intended through these statements to recognise the Prosecution’s intention to argue joint

194 AT. 6 February 2006, p. 32, referring to Kvocka Appeal Judgement, para. 42.

" Ibid., p. 33.

¢ prosecution Notice of Appeal, para. 15(a); Prosecution Appeal Brief, paras. 70, 72, citing Decision on
Joinder, para. 6 where the Trial Chamber summarised the Prosecution’s arguments as being that: “the accused
allegedly committed crimes separately and jointly as part of the same series of events and as part of a common
scheme, strategy or plan™ and para. 43 where the Trial Chamber held that: “to establish the existence of a
conspiracy [...] [i]t is sufficient to establish that the accused had a common purpose or design, that they planned
to carry out that purpose or design and that they executed that plan™.

97 Prosecution Appeal Brief, para. 72, citing T.11 August 1999, p. 99 (emphasis in the original).

1% Ntagerura Response Brief, paras. 51-55, citing the Decision on Joinder, paras. 31, 53 and 60; Bagambiki
Response Brief, paras. 107-109,

"% Bagambiki Response Brief, para. 107, citing Rule 82 of the Rule and Article 20(4) of the Statute.

% Decision on Joinder, para. 46.
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criminal enterprise as a mode of liability. Similarly, the Decision on Joinder did not serve to
put the Accused on notice that that mode of liability was being alleged.

39.  Furthermore, it is apparent from the Prosecution’s oral arguments on the joinder
motion that the said arguments were made in relation to the “same transaction” test, and not
to clanify the modes of liability argued in the Indictments. In any event, the broad reference to
“one genocide in Rwanda”, coupled with the failure to specify the nature of the Accused’s
participation in such “criminal enterprise”, did not provide the Accused with clear and
consistent information which might have compensated for the ambiguity in the Indictments
relating to joint criminal enterprise.

40.  In the second place, the Prosecution submits that its Pre-Trial Brief put the Accused
on notice that it would rely on joint criminal enterprise.''’ The Appeals Chamber agrees with
the Prosecutor''” that the Prosecution Pre-Trial Brief contained factual allegations that the
Accused participated in the recruiting, arming and training of the Interahamwe and that they
planned the genocide in Cyangugu prefecture’'’ The Accused were also alleged to have
participated in meetings, to have been present together during massacres and to have played a
part in relation to massacres.''* However, it is the Appeals Chamber’s opinion that the
Prosecution Pre-Trial Brief, particularly in the parts relating to the individual criminal
responsibility of the Accused,’”” makes no specific mention of a joint criminal enterprise, a
common criminal plan or any other synonym of that mode of criminal liability. It was
therefore not obvious that the aforementioned factual allegations were meant to underpin a
charge of joint criminal enterprise.

41.  The Prosecution further argues that “throughout the irial, [it] consistently pursued its

theory of joint criminal enterprise against all three of the [Accused]”.""® In support of this, the
Prosecution refers to its Opening Statement, which states that the Accused “acted in concert
for the realisation of a single and the same criminal enterprise”,'"” and to its Final Trial Brief
which mentions the common purpose doctrine — in other words, the joint criminal enterprise
doctrine —in relation to Article 6(1) of the Statute.''® It further submits that, given that the
Accused called 82 witnesses to controvert the Prosecution case, it is inappropriate for them to

claim that the preparation of their defence was impaired.'"”

42, The Appeals Chamber notes that, contrary to the Trial Chamber’s view,'® the
Prosecution did not mention joint criminal enterprise for the first time in its closing

""! Prosecution Appeal Brief, paras. 77, 79 and 80, citing the Prosectorat Pre-Trial Brief, paras. 2.16, 2.45, 2.47,
2.60,2.64, 2.87, 2.88,2.98,2.99,2.105-2.108,2.110-2.112, 2.1 14 and 2.1 16.

12 Prosecution Appeal Brief, paras. 76-77, citing Prosecution Pre-Trial Brief, para. 2.4. The Prosecution alleged
in support that the Respondents were present together at occasions involving weapons distribution and training;
ibid., para. 77, citing Prosecution Pre-Trial Brief, paras. 2.8, 2.12-2.13,

% prosecution Pre-Trial Brief, paras. 2.8, 2.12, 2.13 and 2.16.

"4 Ibid., para. 78, citing Prosecution Pre-Trial Brief, paras. 2.17-2.28, 2.33, 2.34, 2.36-2.38, 2.45, 2.64, 2.102,
2.105-2,110,2.112 and 2.114,

''* Prosecution Pre-Trial Brief, paras. 3.1-3.37.

18 fhid., para. 82.

Y7 Ibid., para. 83, citing T.18 September 2000, pp. 41-42.

18 prosecution Appeal Brief, para. 83, citing Prosecution Final Trial Brief, para. 57.

19 Ibid., para. 68.

1% Trial Judgement, para. 34. See also Prosecution Appeal Brief, para. 40.
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arguments. The Prosecution alluded to this mode of liability in its Opening Statement in the
following terms:

Whether they acted severally or jointly depending on the circumstances, André
Ntagerura, Emmanuel Bagambiki and Samuel Imanishimwe acted in concert for the
realisation of a single and the same criminal enterprise; namely, the elimination of
the Tutsi ethnic group from the population map of Rwanda and particularly from the
Préfecture of Cyangugu, and all of this in flagrant and deliberate viclation of all the
duties imposed on them by the laws of Rwanda. It thus appears that to achieve this
goal, each of the Accused persons made his active, effective and crucial contribution,
the contribution in terms of their intelligence, experience, professional skills, their
authority or influence, each and every one of them in their specific roles, and all of
them together in exemplary coordination and complementarity (sic). By the same
token, the Prosecutor will be presenting to you each of the Accused and their
respective roles in the execution of the massacres in Cyangugu.'”’

43.  Then, in its Final Trial Brief the Prosecution clarified its intention to rely upon the
theory of joint criminal enterprise under the section on individual criminal responsibility
pursuant to Article 6( 1).!12

44, The Appeals Chamber however recalls that if the material facts of an accused’s
alleged criminal activity are not disclosed to the Defence until the trial itself, it will be
difficult for the Defence to conduct a meaningful investigation prior to the commencement of
the trial.'*’ In the present case, the Prosecution waited until the first day of trial, when it gave
its Opening Statement, to allude to its intention of relying upon joint criminal enterprise. It
then waited until it delivered its Final Trial Brief to develop its arguments on this mode of
liability as it directly related to the Accused’s individual criminal responsibility. In neither its
Opening Statement nor its Final Trial Brief did the Prosecution specify which form of joint
criminal enterprise it had relied upon. The Prosecution’s argument that the Accused called 82
witnesses during trial'** is not indicative of the Accused’s ability to prepare their defence
against the specific allegation of participation in a joint criminal enterprise. As a result, the
Appeals Chamber finds that the Accused were not provided with timely, clear and consistent
notice that their individual criminal responsibility would be invoked under the theory of joint
criminal enterprise.

45.  The Trial Chamber thus correctly declined to consider the criminal responsibility of
the Accused under the theory of joint criminal enterprise. As a result, it is unnecessary for the
Appeals Chamber to deal with the Prosecution’s submission that the Accused “acted pursuant
to a joint criminal enterprise and therefore should have been held individually criminally

responsible under Article 6(1) of the Statute”.'

46.  The Prosecution’s third ground of appeal is therefore dismissed.

21 7,18 September 2000, pp. 41-42.

'22 prosecution Final Trial Brief, paras. 52-57.

'¥3 Niyitegeka Appeal Judgement, para. 194. In the Kvocka case, which was cited by the Prosecution during the
appeals hearing (AT., 6 February 2006, p. 37), the accused had been informed well before the opening of the
trial; Kvocka Appeal Judgement, paras. 44-45.

123 prosecution Appeal Brief, para. 68.

15 Ibid., paras. 84-95.
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D. The Trial Chamber Findings on the Indictments
(Prosecution’s 4™ Ground of Appeal)

47.  Under its fourth ground of appeal, the Prosecution submits that the Trial Chamber
committed four errors of law, as follows: (1) refusing to consider whether the Prosecution’s
post-indictment submissions cured any defects in the Indictments; 126 (2) finding the
Indictments defective after the conclusion of the trial, given that it had previously found that
they were not defective;'”’ (3) failing to read the Indictments as a whole, despite their having
been joined;128 and (4) reading the paragraphs of the Indictments in isolation from one
another and without due regard for the counts charged.'® The Prosecution contends that this
ground of appeal impacts on all the verdicts returned in relation to the Accused.™”

48.  The Appeals Chamber recalls that the Trial Chamber had, in its Judgement, found that
some paragraphs of the two Indictments, namely paragraphs 9.1, 9.2, 9.3, 11, 12.1, 13, 14.1,
14.3 and 16 to 19 of the Ntagerura Indictment,"" and paragraphs 3.12 to 3.28, 3.30 and 3.31
of the Bagambiki/Imanishimwe Indictment'** were defective. The Appeals Chamber notes
that the Trial Chamber nevertheless considered that it would make factual findings with
respect to paragraphs 9.1, 9.2, 9.3, 14.1, 17, 18 and 19 of the Ntagerura Indictment and
paragraphs 3.16 to 3.28, 3.30 and 3.31 of the Bagambiki/Imanishimwe Indictment.'>’

49, The Appeals Chamber considers that the issue of whether the Trial Chamber erred in
finding the Indictments defective after the conclusion of the trial, despite its earlier
conclusion that they were not, is a preliminary question.

1. Finding the Indictments defective after the conclusion of the trial

50.  The Prosecution submits that the Trial Chamber erred in law in finding the
Indictments defective after the close of the trial after having found in “an earlier decision”
that the Indictments were not defective.'”® The Prosecution refers in this regard to the
Separate and Concurring Opinion of Judge Williams to the Rule 98 bis Decision to
emphasize that the Indictments were found to be adequate at both the confirmation and the
preliminary objection stages.'

51.  In its Decision on the form of the Bagambiki/Imanishimwe Initial Indictment, the
Trial Chamber found that a link was established in paragraph 3.22 of the
Bagambiki/Imanishimwe Initial Indictment between the events alleged therein and

"% Prosecution Notice of Appeal, paras. 20, 22, 24, citing Trial Judgement, paras. 64-70.

'* Prosecution Notice of Appeal, para. 26.

128 Ibid., para. 29, citing Trial Judgement, paras. 41-48, 51-70, 82, 202; Decision on the Prosecution’s Motion
for Joinder, 11 October 1999,

' Ibid., paras. 36, 38, citing Trial Judgement, paras. 41-48, 50-56, 62-70.

1 prosecution Notice of Appeal, paras. 19, 25, 27 and 28.

131 Trial Judgement, paras. 40-48.

"2 Ibid., paras. 49-63.

133 Ihid., para. 69.

" Prosecution Appeal Brief, para. 169.

13 Prosecution Appeal Brief, para. 169, citing The Prosecution v. Ntagerura et al., Case No, ICTR-99-46-T,

Separate and Concurring Decision of Judge Williams on Imanishimwe’s Defence Motion for Judgement of
Acquittal on Count of Conspiracy to Commit Genocide Pursuant to Rule 98bis, 13 March 2002 (“Separate
Concurring Opinion of Judge Williams to the Rule 98bis Decision™).
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Imanishimwe, through his authority over the gendarmes. 136 Paragraph 3.22 remained
unaltered in the Bagambiki/Imanishimwe Indictment. However, in the Trial Judgement, the
Trial Chamber found that it failed to allege a connection between the principal perpetrators of
the crimes and Bagambiki and Imanishimwe.'*’

52.  The Trial Chamber also considered paragraph 3.14, which underpinned the charge of
conspiracy (Count 19) and found that Imanishimwe participated in meetings. The Trial
Chamber considered that paragraph 3.14 was vague and ordered the Prosecution to:

clarify [...] the meetings referred to in that paragraph, [specifically] the approximate
dates, locations and the purpose of these meetings, so far as possible, and also clarify
whether the accused persons and others named in the indictment were the only
persons present at these meetings or if others, not named in the indictment, were

present also.'™

The Prosecution filed the amended paragraph 3.14 on 10 August 1999 which, together with
the Bagambiki/Imanishimwe Initial Indictment, contained the final version of the charges
against Bagambiki and Imanishimwe.'”® In the Trial Judgement, the Trial Chamber found that
the amended paragraph 3.14 failed to:

allege facts that would constitute material elements of the crime of conspiracy [and]
also d[id] not particularise the nature of Bagambiki’s and Imanishimwe’s
participation in the meetings.'*’

The question therefore is; Why did the Trial Chamber not direct the Prosecution to further
clarify paragraph 3.14, particularly with respect to the material elements of the crime that
paragraph 3.14 was to underpin?

53. In a preliminary motion, Ntagerura submitted that the Ntagerura Initial Indictment
was too vague in certain respects.’*' Ruling on this preliminary motion in its Decision on the
form of the Ntagerura Initial Indictment, the Trial Chamber ordered the Prosecution to
specify certain allegations in the Indictment, for example, with respect to the time-frames in
paragraphs 9 to 16 and dismissed Ntagerura’s preliminary motion on all other points."** It
subsecﬂlsently confirmed that the amendments filed by the Prosecution complied with the said
order.

¢ Decision on the Form of the Bagambiki/Imanishimwe Initial Indictment, para. 10.

Y7 Trial Judgement, para. 56 (emphasis added).

18 Decision on the Form of the Bagambiki/Imanishimwe Initial Indictment, para. 11; see also the Disposition.

1 Trial Judgement, para. 15.

1% Trial Judgement, para. 51.

"W The Prosecutor v. André Ntagerura, Case No. ICTR-96-10A-I, Preliminary Motions (Defects in the
Indictment), 21 April 1997 (“Objection to the Ntagerura Initial Indictment”™), paras. 54-98.

"2 The Prosecutor v. André Ntagerura, Case No. ICTR-96-10-1, Decision on the Preliminary Motion Filed by
the Defence Based on Defects in the Form of the Indictment, 1 December 1997 (“Decision on the Form of the
Ntagerura Initial Indictment™), Disposition.

' The Prosecutor v. André Ntagerura, Case No. ICTR-96-10 A-I, Decision on the Defence Motion for a Ruling
that the Amended Indictment Filed on 29 January 1998 Does Not Comply With the Trial Chamber’s Decision of
28 November 1997, 17 June 1999, p. 3.
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54. In the Trial Judgement, however, imprecise date ranges were enumerated as one of
the defects in the Ntagerura Indictment, '** Moreover, having dismissed Ntagerura’s
preliminary motion with regard to the lack of specificity concerning the locations and the
description of the alleged events, his personal participation in the events, as well as the
identity of his subordinates and his mens rea under Article 6(3) of the Statute, the Trial
Chamber nevertheless found in the Trial Judgement that the Ntagerura Indictment was

defective in these respects.'®

55. It is apparent from the foregoing that the Trial Chamber reconsidered in the Trial
Judgement some of the findings it had made in certain pre-trial decisions on the form of the
Indictments. This does not in itself constitute an error, as it is within the discretion of a Trial
Chamber to reconsider a decision it has previously made'* if a clear error of reasoning has
been demonstrated or if it is necessary to do so to prevent an injustice.”” However, the
Appeals Chamber emphasises that “where such a decision is changed, there will be a need in
every case for the Trial Chamber to consider with great care and to deal with the
consequences of the change upon the proceedings which have in the meantime been
conducted in accordance with the original decision”.!*® In the present case, the Appeals
Chamber considers that, once the Trial Chamber decided to reconsider its pre-trial decisions
relating to the specificity of the Indictments at the stage of deliberations, it should have
interrupted the deliberation process and reopened the hearings. At such an advanced stage of
the proceedings, after all the evidence had been heard and the parties had made their final
submissions, the Prosecution could not move to amend the Indictment. On the other hand,
reopening the hearings would have allowed the Prosecution to try to convince the Trial
Chamber of the correctness of its initial pre-trial decisions on the form of the Indictment, or
to argue that any defects had since been remedied. The Appeals Chamber finds that the Trial
Chamber erred in remaining silent on its decision to find the abovementioned parts of the
Indictments defective until the rendering of the Trial Judgement.

56. The question of whether this error invalidated the decision will be examined below, in
the light of the Appeals Chamber’s conclusions as to the other errors alleged by the
Prosecution under this ground of appeal. The Appeals Chamber will first address the question
of whether the two Indictments should have been read together.

2. Alleged failure to read the Indictments together as a whole

57.  The Prosecution submits that the Trial Chamber erred in not reading the two
Indictments together because, as per the Decision on Joinder, the Indictments “became, n
law, a single Indictment”. 199 1t further submits that the Trial Chamber in that Decision
“expressly accepted arguments in support of reading the two Indictments as one

'** Trial Judgement, paras. 41, 43, 45 and 46.

143 Trjal Judgement, paras. 41, 43, 45 (location of the events); ibid., paras. 41, 42, 45, 47 (description of the
events); ibid., paras. 41, 43, 44, 46 (Ntagerura’s personal participation); ibid., paras. 42, 47 (Ntagerura's
responsibility under Article 6 (3) of the Statute, in particular in relation to Count 6).

Y Prosecutor v. Stanislav Galic, Case No, IT-98-29-AR73, Decision on Application by Prosecution for Leave
to Appeal, 14 December 2001, at para. 13.

147 Kajelijeli Appeal Judgement, paras. 203 and 204,

148 Prosecutor v. Stanislav Gali¢, Case No. [T-98-29-AR73, Decision on Application by Prosecution for Leave
to Appeal, 14 December 2001, at para. 13.

"9 prosecution Appeal Brief, paras, 173-174.
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document”.”” The Prosecution generally contends that each Indictment supported the other in
relation to the charges of conspiracy to commit genocide, but restricts its detailed arguments
to the Trial Chamber’s findings on the Ntagerura Indictment. "’

58.  Imanishimwe responds that the fact that the trials of the Accused were joined did not
also cause the charges against them to be joined."”> Bagambiki for his part responds that the
Trial Chamber did not recognise in its Decision on Joinder that the charges in any one of the
Indictments could be brought against any one of the Accused, nor did it modify any of the
references to the factual allegations underpinning the charges in the Indictments.”” He argues
that it would run contrary to the right of the accused to be informed of the charges brought
against him for a Trial Chamber to consider factual allegations in an indictment other than his
own.'** Ntagerura responds that the Trial Chamber and the accused should not have to turn to
a second indictment to understand the allegations made in the first indictment.'>

59.  The Prosecution replies that its object is not to “confuse the charges against accused A
with those against accused B”, but to point to the error committed by the Trial Chamber in
disregarding the particulars relating to the charges against Accused A when they appear in the
indictment against Accused B."*®

60.  The Appeals Chamber notes that in the Indictments, the Prosecution informed the
Accused of the factual allegations which underpinned the charges by listing the relevant
paragraphs in the Indictments which corresponded to each Count. However, the Prosecution
did not, in this way, cross-reference between the Indictments. Therefore, the factual
allegations made in each of the Indictments remained inherently linked to the charges in the
respective Indictments. The mere fact that the Accused were joined “for the purposes of a
joint trial”'*" (as opposed to having their charges joined) did not serve to notify the Accused
that the factual allegations underpinning the charges in one Indictment would also underpin
the charges in the other Indictment. Therefore, although Ntagerura was mentioned in the
Bagambiki/Imanishimwe Indictment, the Appeals Chamber cannot conclude that he was put

19 fhid., para. 173, citing Decision on Joinder para. 30, where the Trial Chamber cited the Separate and
Concurring Opinion of Judge Tieya and Judge Nieto-Navia in the Kanyabashi case: “pernussion fer joint
charging under [Rule 48] does not necessarily require the bringing of a new, substitute indiciment in lieu of the
existing ones because by adding names to one of the existing indictments which concern the same facts or
transactions, the case may become a joint trial of several accused on different charges found in one single
indictment, subject to, of course, any request for amendment”™: The Prosecutor v. Kanyabashi, Case No. ICTR-
96-15-A, Decision on the Defence Motion for Interfocutory Appeal on the Jurisdictions of Trial Chamber 1, 3
June 1999, Separate and Concurring Opinion of Judge Wang Tieya and Judge Nieto-Navia, para. 6.

511t argues in this regard that the following paragraphs should have been read together: (i) paragraph 13 of the
Ntagerura Indictment with paragraph 3.16 of the Bagambiki/Imanishimwe Indictment; (ii) paragraph 16 of the
Ntagerura Indictment with paragraph 3.29 of the Bagambiki/Imanishimwe Indictment; and (iii) paragraphs 17,
18 and 19 of the Ntagerura Indictment with paragraphs 3.16 and 3.23 of the Bagambiki/Imanishimwe
Indictment: Prosecution Appeal Brief, paras. 176-178.

'*2 Imanishimwe Response Brief, paras. 70, 74-75.

'>* Bagambiki Response Brief, paras. 159, 161.

'* Ibid. Response Brief, para. 160.

%3 Ntagerura Response Brief, para. 115.

'*6 Prosecution Brief in Reply, paras. 24, 31.

'*” Decision on Joinder, para. 60 (emphasis added). The Trial Chamber’s reference to the Separate and
Concurring Opinion of Judge Tieva and Judge Nieto-Navia in the Kawyabashi case, referred to by the
Prosecution, was made in support of the Trial Chamber’s conclusion that “accused persons can be jointly tried,
even if they were not jointly charged”™: Decision on Joinder, para. 30.
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Bagambiki/Imanishimwe Indictment, the Appeals Chamber cannot conclude that he was put
on notice that the allegations in that Indictment would underpin the charges in the Indictment
against him.

61.  The Prosecution further argues that reading the Indictments separately with regard to
the factual allegations “negates the rationale for creating the joinder in the first place”."”® This
argument cannot prosper. It is not self-evident that distinct indictments should be read
together as a whole, in case of a joinder. In joint trials, each accused shall be accorded the
same rights as if he were being tried separately.””” The Prosecution thus remains under an
obligation to plead, in each indictment brought, the material facts underpinning the charges
against each accused.'® The Prosecution’s argument that the Indictment “became, in law, a
single indictment” is dismissed. It was up to the Prosecutor to submit a new, joint and single
Indictment against the three Accused.

62.  For these reasons, the Appeals Chamber finds that the Prosecution’s argument that the
Indictments should have been read together as a whole is without merit. Insofar as the
Appeals Chamber concludes that the Trial Chamber did not err by refusing to read the
Indictments together, it is not necessary to examine the effect that a combined reading of the
two Indictments might have had.

63.  Turning to the Prosecution’s other grounds of appeal, the Appeals Chamber concedes
that tt would be logical to now consider whether the Trial Chamber erred in determining that
the Indictments were defective. To avoid a double analysis of each contested paragraph — to
see whether it was defective and, if it was defective, whether the defect was cured — the
Appeals Chamber will first examine whether the Trial Chamber erred in not considering
whether the defects identified in the Indictments were cured.'®' Only after this analysis will
the Appeals Chamber proceed to examine each Indictment paragraph by paragraph.

3. Curing of defects in the Indictments

(a) Did the Trial Chamber err in not considering whether the defects had been cured?

64. The Trial Chamber concluded that “the operative paragraphs underpinning the
charges against Ntagerura, Bagambiki and Imanishimwe, as well as the charges themselves,
[were] unacceptably vague”. Moreover, the Chamber finds no justifiable reason for the
Prosecutor to have pleaded the allegations or charges in such a generic manner.'®* The Trial
Chamber took note of the ICTY Appeal Judgement in Kupreskic et al. and the possibility
that, in a limited number of cases, a defective indictment may be cured of its defects.'® The
Trial Chamber went on to note that:

138 prosecution Brief in Reply, para. 24.

'* Rule 82(A) of the Rules.

1 Ntakirutimana Appeal Judgement, para. 470; Kupreskic et al. Appeal Judgement, para. 88.

'8! Prosecution Notice of Appeal, para. 20; Prosecution Appeal Brief, paras. 107-111.

192 Tria] Judgement, para. 64. The Trial Chamber noted that paragraphs 9.1, 9.2, 9.3, 11, 12.1, 13, 14.1, 14.3, 16,
17, 18 and 19 of the Ntagerura Indictment and paragraphs 3.12-3.28, 3.30 and 3.31 of the
Bagambiki/Imanishimwe Indictment were defective in one way or the other.

18 Trial Judgement, para. 65.

A06-0101 (E) 23

[ Translation certified by LSS, ICTR |




The Prosecutor (Appellant and Respondent) v. André Ntagerura (Respondeny), Emmanuel Bagambiki
(Respondent), Samuel Imanishimwe (Appellant and Respondent), Case No. ICTR-99-46-A W ,2 H ﬂ

information concerning the possible evidence to be introduced at trial and the theory
of the Prosecution’s case. However, pre-trial submissions and disclosure are not
adequate substitutes for a properly pleaded indictment, which is the only accusatory
instrument mentioned in the Statute and the Rules. The indictment must plead all
material facts. The Trial Chamber and the accused should not be required to sift
through voluminous disclosures, witness statements, and written or oral submissions
in order to determine what facts may form the basis of the accused’s alleged crimes,
in particular, because some of this material is not made available until the eve of

trial.'®*

65. The Appeals Chamber recalls that it is well established in the jurisprudence of both
this Tribunal and the ICTY that, in a limited number of cases, a defective indictment can be
cured if the Prosecution provides the accused with timely, clear and consistent information
detailing the factual basis underpinning the charges against him or her.'® In the present case,
it is apparent from the Trial Judgement that the Trial Chamber did not consider whether the
defects in the Indictments were cured. The Appeals Chamber recalls that, if an indictment is
found to be defective because of vagueness or ambiguity, then the Trial Chamber must
determine whether the accused has nevertheless been accorded a fair trial.'® In view of the
Trial Chamber’s statement that some of Prosecution’s post-indictment submissions
“provide[d] additional information concerning the possible evidence to be introduced at trial
and the theory of the Prosecution’s case”,'"” the Appeals Chamber considers that the Trial
Chamber, in fulfilling its obligation to consider whether or not the trial was fair, should have
evaluated whether the defects were cured. The Trial Chamber erred in failing to do so. As a
result, where applicable, the Appeals Chamber will consider the Prosecution’s argument that
the defects in the Indictments were cured.

{b) The “Strong Evidence Passage” in the Kupreskic et al. Appeal Judgement

66.  After having concluded that the Indictments were defective and declining to consider
whether the defects were cured, the Trial Chamber held that:

in Kupreskic the Appeals Chamber intimated that it “might understandably be
reluctant to allow a defect in the form of the indictment to determine finally the
outcome of a case in which there is strong evidence pointing towards the guilt of the
accused.” The Chamber will thus consider the Prosecutor’s evidence against
Ntagerura, Bagambiki, and Imanishimwe to see if such strong evidence exists.'®

67. The Appeals Chamber considers that the statement made by the ICTY Appeals
Chamber in Kupreskic et al. that “it might understandably be reluctant to allow a defect in the
form of the indictment to determine finally the outcome of a case in which there is strong
evidence pointing towards the guilt of the accused” does not permit a Trial Chamber to
consider material facts of which the accused was not adequately put on notice. The “strong
evidence passage” arose in relation to whether, having upheld the appellants” objections that
the indictment was too vague, the appropriate remedy on appeal was to remand the matter for

% Ibid., para. 66 (footnotes omitted).

1> See supra, para. 28.

' Kvocka et al., Appeal Judgement, para. 33.
"7 Trial Judgement, para. 66.

1% 1bid., para. 68.
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the indictment was too vague, the appropriate remedy on appeal was to remand the matter for
retrial.’® This question does not arise at trial. The Appeals Chamber emphasises that if the
indictment is found to be defective at trial, then the Trial Chamber must consider whether the
accused was nevertheless accorded a fair trial. No conviction may be pronounced where the
accused’s right to a fair trial has been violated because of a failure to provide him with
sufficient notice of the legal and factual grounds underpinning the charges against him.'™

4. Reading the paragraphs of the Indictments in isolation from one another and

conclusions of the Trial Chamber on the defects affecting certain
paragraphs of the Indictments

68.  The Appeals Chamber notes that the Prosecution’s argument that the Trial Chamber
erred in reading the paragraphs of each Indictment in isolation from one another mainly
relates to the Trial Chamber’s finding that several paragraphs of the Indictments failed to
describe the criminal conduct of the Accused that was being alleged.'”' With respect to the
Trial Chamber’s finding that the dates, venues and circumstances of the alleged events were
insufficiently pleaded in the Indictments, the Prosecution argues that its post-indictment
submissions cured any defects in the Indictments.'”” In order to simplify the analysis, the
Appeal Chamber will examine these two arguments together.

69.  The Appeals Chamber notes that despite having found defects in some paragraphs of
the Indictments, the Trial Chamber continued to make factual findings on the basis of such
paragraphs. '° Accordingly, the Trial Chamber’s conclusions on the validity of the
Indictments did not have any impact on its final judgement as regards a certain number of
allegations. Rather than having been rejected for reasons relating to the form of the
Indictments, these allegations were rejected because the Trial Chamber considered them to be
unfounded. Although the Prosecution submits that it is not satisfied with the findings the
Trial Chamber made in relation to these paragraphs, it does not develop this point. Given that
the arguments raised by the Prosecution under its fourth ground of appeal relating to those
paragraphs on which the Trial Chamber made factual findings cannot succeed, the Appeals
Chamber will limit its discussion to the consideration of Prosecution arguments relating to
the paragraphs on which the Trial Chamber did not make any factual findings. These are
paragraphs 11, 12.1, 13 and 16 of the Ntagerura Indictment and paragraphs 3.12 through 3.15
of the Bagambiki/Imanishimwe Indictment. The Appeals Chamber will also e¢xamine
paragraph 3.28 of the Bagambiki/Imanishimwe Indictment which was only partly discussed.

(a)  Ntagerura Indictment

70. The Appeals Chamber recalls that the Trial Chamber made factual findings in relation
to paragraphs 9.1, 9.2, 9.3, 14.1, 14.3, 17, 18 and 19 of the Ntagerura Indictment, and will,
accordingly, examine only the alleged errors with regard to paragraphs 11, 12.1, 13 and 16.

1% Kupreskic er al. Appeal Judgement, para. 125.
"0 Kvocka et al., Appeal Judgement, para. 33. See also para. 30.

'"! prosecution Appeal Brief, paras. 179-181.
172 Prosecution Notice of Appeal, para. 20; Prosecution Appeal Brief, paras. 107-111; Prosecution Notice of

Appeal, para. 22; Prosecution Appeal Brief, para. 126,
' To wit, paragraphs 9.1, 9.2, 9.3, 14.1, 14.3, 17, 18 and 19 of the Ntagerura Indictment and paragraphs 3.16 to
3.31 of the Bagambiki/Imanishimwe Indictment. See Trial Judgement, para. 69.
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71.  Paragraph 11 of the Ntagerura Indictment reads:

From | January to 31 July 1994 and particolarly in February, March and April 1994,
ANDRE NTAGERURA allowed and/or authorized the use of government vehicles,
specifically buses for the transport of militiamen, armed Inierahamwe militiamen and
civilians, including Tutsis, as well as for the transport of weapons and ammunition to
and throughout Cyangugu préfecture, particularly through Karengera, Bugarama,
Nyakabuye and other communes as well as in Butare, Ruhengeri and Kibuye
préfectures and elsewhere.

72.  The Trial Chamber found that this paragraph failed to allege any instance when
Ntagerura allowed or authorised the use of government vehicles or any circumstance in
which they were used. It further held that, because the paragraph did not set out the intended
purpose of the transports or Ntagerura’s knowledge of such a purpose, it failed to allege the
elements of a criminal act. The Prosecution particularly sought to use this paragraph in
support of Ntagerura’s Article 6(3) superior responsibility as alleged in Count 6.'”* The Trial
Chamber found in that respect that paragraph 11, like the Ntagerura Indictment as a whole,
failed to identify Ntagerura’s subordinates who actually approved the use of the buses and the
other material facts necessary to make out an allegation of superior responsibility.'”

73.  The Prosecution submits that the summary of Witness MF’s statement included
details of Ntagerura’s authorisation, on several occasions, for the use of government vehicles
for purposes such as the transport of arms, ammunition and Interahamwe, as well as details of
the vehicles used, such as the ONATRACOM buses, and the persons to whom the
authorisation was given.'’®

74.  The summary of Witness MF’s statement specified one incident when Ntagerura
allegedly ordered the use of a government vehicle, namely vehicle A-7058, which he ordered
to be given to the sub-prefect of Busengo in March 1994. However, the summary provides no
information regarding the criminal purpose for which this vehicle would subsequently be
used or Ntagerura’s knowledge of such purpose. Accordingly, this summary did not put
NtagerulI;% on notice of the material facts of his alleged responsibility under Article 6(3) of the
Statute.

(i1) Paragraphs 12.1. {3 and 16

75.  The Prosecution submits that the Trial Chamber erred in its findings on
paragraphs 12.1, 13, 14.1, 14.3 and 16 of the Ntagerura Indictment. '™ Although the Trial
Chamber made factual findings on paragraphs 14.1 and 14.3, the Appeals Chamber will

74 Ntagerura Indictment, Count 6,

'3 Trial Judgement, para. 42.

17 Prosecution Appeal Brief, para. 133, citing Appendix 4 to Prosecution Pre-Trial Brief, Appendix 4; Summary
of Prosecution witness statements, filed on 3 July 2000 (*“Appendix 4), p. 5, No. 17 (Witness MF).

""" Appendix 4, p. 5, No. 17 (Witness MF }: Witness will state that he knew Ntagerura and alleges that Ntagerura
used to avail government vehicles to Jnterahamwe, for example, vehicle A-7058 which Ntagerura ordered the
witness to give the Sous-Prefect of Busengo in March 1994; that Ntagerura did this on several occasions; the
witness also saw (matracom buses transporting arms, ammunition and Jaterahamwe; that the witness reported
these incidents to his chief and Ntagerura but never received any reaction on these reports.

'" Prosecution Appeal Brief, para. 184.
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Chamber made factual findings on paragraphs 14.1 and 14.3, the Appeals Chamber will
consider the arguments related to these paragraphs in order to allow for an analysis of
paragraphs 12.1, 14.1 and 14.3 in their context.

76. Paragraphs 12.1, 13, 14.1, 14.3 and 16 of the Ntagerura Indictment read as follows:

12.1 From 1 January to 31 July 1994 as early as 1991, ANDRE NTAGERURA
encouraged and participated in the training of Interahamwe militiamen in Karengera
commune and in other communes in Cyangugu préfecture.

13. From 1 January to 31 July 1994 and as early as January 1993, weapons,
ammunition and uniforms were frequently distributed in Cyangugu prefecture. These
weapons were sometimes stored in Yussuf MUNYAKAZI's house in Bugarama
commune and elsewhere. They were later distributed to the Imferahamwe in
Cyangugu préfecture.

14.1 From 1 January to 31 July 1994, ANDRE NTAGERURA was often seen in the
company of, and publicly expressed his support for, Yussuf MUNYAKAZI and the
Interahamwe in Cyangugu préfecture, specifically in Bugarama commune.

14.3 From 1 January to 31 July 1994, ANDRE NTAGERURA travelled throughout
Cyangugu préfecture, often accompanied by Préfer Emmanuel BAGAMBIKI and
Yussuf MUNYAKAZI, to monitor the activities of the Interahamwe and verify that
the orders to kill the Tutsis and all political opponents had been carried out.

16. From 1 January to 31 July 1994, Yussuf MUNYAKAZI was an influential
member and one of the leaders of the Interahamwe in Cyangugu préfecture. He was
one of the people in charge of implementing MRND orders. Many of the orders came
from ANDRE NTAGERURA.

77.  The Trial Chamber found that paragraphs 12.1, 13 and 16, in addition to being vague,
failed to plead any identifiable criminal conduet on the part of Ntagerura.'” It further found
that paragraphs 14.1 and 14.3 did not sufficiently describe the nature of Ntagerura’s criminal
participation.'®

78.  The Prosecution submits that the Trial Chamber erred in these findings and argues
that “the facts stated in those paragraphs are connected to each other in ways that support the
aliegations in each. The thread that runs through these paragraphs is the association of
[Ntagerura] with the Interahamwe and the role of the Interahamwe in the genocide”.'®' It
argues that: (i) paragraph 12.1 connects Ntagerura to the training of the Inferahamwe; (ii)
paragraph 13 connects him to the supply of arms and uniforms to the Inferahamwe through
Munyakazi; and (iii) paragraphs 14.1 and 14.3 and paragraph 16 connect him to the activities
of both Munyakazi and Bagambiki in relation to the Interahamwe, as well as to the
Interahamwe directly, and to the activities of the Interahamwe involving the killings of Tutsis
and political opponents.'™

" Trial Judgement, para. 69,

1% Ibid., para. 45.

'® Prosecution Appeal Brief, para. 184.
82 Ibid., para. 185.
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79.  The Appeals Chamber notes that paragraphs 12.1, 13, 14.1, 14.3 and 16 allege a
certain connection between Ntagerura, Munyakazi and the Inierahamwe and indicated that
the latter perpetrated criminal acts. However, such a general allegation did not suffice to put
Ntagerura on notice of the material facts of his criminal conduct. The Appeals Chamber notes
that it is not obvious that those members of the /nterahamwe who in paragraph 14.3 were
alleged to have carried out acts of killing were the same members who in paragraph 12.1
were alleged to have been trained. In fact, it is not even indicated that the training was
undertaken in furtherance of such acts. Moreover, there is no indication in paragraph 14.3 of
who allegedly gave and/or executed “[the orders to kill all the Tutsis and political
opponents]”. Further, the allegations that Ntagerura ““was often seen in the company of, and
publicly expressed his support for Munyakazi and the Interahamwe”, as alleged in paragraph
14.1; that he “monitor[ed] the activities” of the /nterahamwe as pleaded in paragraph 14.3; or
that he issued MRND orders as stated in paragraph 16, did not sufficiently describe his role,
if any, in the distribution of weapons alleged in paragraph 13.

80.  Similarly, it was not clear whether the MRND orders that Ntagerura allegedly issued
concerned the activities described in paragraphs 12.1, 13, 14.1 or 14.3. In addition, the
Appeals Chamber notes that Ntagerura is not mentioned in paragraph 13 at all. An objective
reader cannot understand in what respect the storing and distribution of arms in the prefecture
of Cyangugu was related to Ntagerura. For the same reasons, Ntagerura’'s alleged
participation in the events alleged in paragraphs 14.1 and 14.3 was not clarified by
paragraphs 12.1, 13 or 16. Therefore, the Trial Chamber did not err in finding that paragraphs
12.1, 13, 14.1, 14.3 and 16 failed to sufficiently plead Ntagerura’s criminal conduct.

81. The Appeals Chamber notes that the summaries of the statements of Witnesses LAB,
MF, LAIL, LAP and LAR, which the Prosecution refers to in supgort of its argument that the
defects in paragraphs 12.1, 13, 14.1, 14.3 and 16 were cured, ™ do not cure the vagueness
with which Ntagerura’s criminal conduct was pleaded in those paragraphs.

82.  The summary of Witness LAB’s statement alleges that Ntagerura addressed a crowd
in the Nyamuhunga Sector in April 1994, but makes no link between his statements on that
occasion and any underlying crime with which he is charged.'® Although the summary of
Witness LAB’s statement alleges that on 18 May 1994 Ntagerura delivered arms to the
Shagasha factory, it did not indicate whether those weapons were used in any crime or in the
training that took place at the factory. Moreover, that training was alleged to have taken place
between January and April 1994, that is, before 18 May 1994.'® The allegation in the
summary of Witness LAP’s statement that Ntagerura arrived on 28 January 1994 in Bigogwe
with boots and uniforms which were distributed to the fnterahamwe also fails to mention any
crime in which those supplies were used.'®® The same holds true for the allegation in the
summary of Witness LAR’s statement that on 28 January 1994 Ntagerura announced to a
crowd assembled in Bugarama that he had delivered boots and uniforms.'®’ The summary of
Witness ME’s statement alleges that Ntagerura ordered that government vehicle A-7058 be

18 1bid., para. 136, footnote 181,

"% Appendix 4, p. 11, No. 32 (Witness LAB).

' Appendix 4, p. 11, No. 32 (Witness LAB). Furthermore, the Appeals Chamber has already found that the
summary of Witness LAB did not indicate whether Ntagerura participated in the training at the Shagasha
factory.

1% Appendix 4, p. 7, No. 22 (Witness LAP),

'® Appendix 4, p. 9, No. 26 (Witness LAR).
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given to the sub-prefect of Busengo in March 1994, but failed to link the use of that vehicle
to a criminal purpose or to specify whether Ntagerura had any knowledge of such a
purpose. *® Finally, although the summary of Witness LAI’s statement indicates that
Ntagerura faxed an order to Munyakazi to eliminate Tutsi intellectuals “after 7 April 19947, it
is not clear whether that order was executed, or when between 7 April 1994 and 31 July
1994 he allegedly issued it.'®® Given that Ntagerura is alleged to have been responsible for
ordering in this instance, this is not a sufficiently precise time span.

83.  Considering that paragraphs 12.1, 13, 14.1, 14.3 and 16 were not cured of defects in
respect of the alleged criminal conduct, it is unnecessary for the Appeals Chamber to
determine whether these paragraphs were cured of other defects.

(iii} Modes of Responsibility

84. At paragraph 48 of the Trial Judgement, the Trial Chamber beld that:

the formulation of the counts in the Ntagerura Indictment is incomprehensible. The
phrase “as a result of the acts committed ... in relation to the events described in
paragraphs 9-19”, which is contained in each count, refers to the “results” and to “the
events” and not to the criminal conduct of Ntagerura. Moreover, the counts do not
clearly specify whether Ntagerura is being charged as a principal or as an
accomplice, or what particular form of complicity is alleged.

85.  The Prosecution submits that this finding “is erroneous in view of the details supplied
in the pre-trial disclosures showing, as described, the nature of Ntagerura’s involvement in

the crimes with which he is charged as well as his relationship to any other perpetrators”.'”!

86.  The Appeals Chamber notes that the Prosecution does not explain how the pre-trial
disclosures served to inform Ntagerura of the mode of responsibility with which he was
charged. The Appeals Chamber has already found that certain pre-trial disclosures relied on
by the Prosecution did not help to clarify in the least defects in the Indictment relating to
Ntagerura’s alleged superior responsibility. '*> The Prosecution relies on the pre-trial
disclosure of the statements given by Witnesses LAB, LAI, LAR and LAP to show that
defects in the Indictment were cured.'” Having examined these statements, the Appeals
Chamber finds that they did not provide Ntagerura with clear and consistent information
regarding the mode of responsibility with which he was charged.

(iv)  Conclusion on the Ntagerara Indictment

87.  In light of the foregoing, the Appeals Chamber finds that the Prosecution has not
demonstrated that the Trial Chamber erred in finding that paragraphs 11, 12.1, 13 and 16 of

' Appendix 4, p. 5, No. 17 (Witness MF).

" Paragraphs 14.1 and 14.2, as well as 16, of the Ntagerura Indictment pertained to the period between
1 January to 31 July 1994,

> Appendix 4, p. 6, No. 21 (Witness LAI}.

! Prosecution Appeal Brief, para. 149.

2 e supra Section (i), paras. 81 and 82.

" Prosecution Appeal Brief, paras. 128 and 140.
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the Ntagerura Indictment were defective or that those defects were not cured. The
Prosecution’s argument is therefore dismissed in these respects.

(b)  Bagambiki/Imanishimwe Indictment

88.  The Prosecution submits that the Trial Chamber erred in reading the following
paragraphs of the Bagambiki/Imanishimwe Indictment in isolation from each other: (1) 3.12,
3.13 and 3.14; (ii) 3.15, 3.16, 3.17 and 3.18; and (iii) 3.19, 3.20, 3.24 and 3.25."* It adds that
the defects in these paragraphs as well as in paragraphs 3.21, 3.22, 3.23, 3.26, 3.27, 3.28,3.30
and 3.31 were cured.'”® The Appeals Chamber recalls that the Trial Chamber made factual
findings on paragraphs 3.16 to 3.31, and that as a result, there is no need examining them
further. But for the alleged error in paragraph 3.28, no other error alleged by the Prosecution
could have an impact on the outcome of the appeal. Accordingly, the Appeals Chamber will
examine only paragraphs 3.12 and 3.15 on which no factual findings were made at trial and
paragraph 3.28 which was only partly examined.

(i) Paragraphs 3.12, 3.13 and 3.14

89.  Paragraphs 3.12, 3.13 and 3.14 of the Bagambiki/Imanishimwe Indictment read as
follows:

3.12 During the events referred to in this indictment, Préfer Emmanuel
BAGAMBIKI chaired many of the meetings of the ‘restricted security committee” of
the préfecture of Cyangugu, the body responsible for the safety of the civilian
population of the préfecture, meetings in which Samuel IMANISHIMWE
participated, in his capacity as the Commander of the Cyangugu Barracks, as well as
the Commander of the Gendarmerie, the souspréfets and others. One of these
meetings was held on or about 9 April 1994,

3.13 Furthermore, on at least two occasions, on or about 11 April 1994 and on or
about 18 April 1994, Préfer Emmanuel BAGAMBIKI chaired meetings of the
‘prefectural committee’ of Cyangugu préfecture, where problems relating to the
safety of the civilian population of the prefecture were discussed. Members of the
‘restricted security committee’, particularly Préfer Emmanuel BAGAMBIKI and
Lieutenant Samuel IMANISHIMWE, as well as all the bourgmestres,
representatives of political parties and different churches, attended these meetings.

3.14 Before and during the events referred to in this indictment, Emmanuel
BAGAMBIKI, Préfet of Cyangugu;

André NTAGERURA, Minister of Transportation and Communigations;
Yussuf MUNYAKAZI, fnterahamwe leader;
Christophe NYANDWI, an official in the Ministry of Planning;

Michel BUSUNYU, MRND Chairman for Karengera commune; and Edouard
BANDESTE, Interahamwe leader;

' Ibid., paras. 188-191.
%% Ibid., paras. 150-166.
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all of whom were prominent figures within the MRND in Cyangugu, held a large
number of meetings among themselves, or with others, to incite, prepare, organise
and commit genocide.

These meetings took place in diverse locations throughout Cyangugu préfecture, in
the sous-préfectures and in the communes, including public gathering places such as
Kamarampaka stadium, and also in restricted locations, such as bars and private
residences, notably:

(a) towards late 1993, in Kirambo commune, with members of the MRND;

(b) towards late 1993 and ecarly 1994, in Augustin MIRUHO’s drinking place in
Karangiro, with the participation of Félicien BALIGIRA, a former parliamentarian,
Simeon NTEZIRYAYO, the Manager of SONARWA, KAYITAMAHE, the Manager
of STIR, and others;

(c) February 1994, in André NTAGERURA’s house, Karengera commune, with the
participation of Yussuf MUNYAKAZI, an /[nterahamwe leader, Christophe
NYANDWI, a civil servant in the Ministry of Planning, Edovard BANDETSE, an
Interahamwe leader, and other members of the MRND;

(d) on 7 February 1994, at Bushenge market, with he [sic] participation of André
NTAGERURA, Daniel MBANGURA, Michel BUSUNYU, Callixte NSABIMANA,
Félicien BALIGIRA and other members of the MRND and CDR;

{(e) during June 1994 at the MRND headquarters, in Cyangugu, organised by
President Théodore SINDIKUBWABO with the participation of André
NTAGERURA, Daniel MBANGURA, a2 Minister, together with civilians and
religious figures;

(f) from 1993 to early 1994, in Gatare commune, with the participation of André
NTAGERURA, Yussuf MUNYAKAZI, and Emmanuel BAGAMBIKI;

(g) on or about 28 January 1994, in Bugarama, with the participation of André
NTAGERURA and Yussuf MUNYAKAZI; and

(h) in late June 1994, in Gisuma, with the participation of Emmanuel BAGAMBIKI
and Samuel IMANISHIMWE.,

90.  The Trial Chamber found that paragraphs 3.12, 3.13 and 3.14 “fail{ed] to allege facts
that would constitute material elements of the crime of conspiracy, which, according to the
Prosecutor, [was] the only charge that these paragraphs support[ed]”.'”® In particular, the
Trial Chamber found that the actus reus of the crime of conspiracy, “namely that two or more
persons agreed to commit the crime of genocide”, was not pleaded.”” With regard to
paragraphs 3.12 and 3.13, the Trial Chamber found that they failed to identify the criminal
purpose of the alleged meetings or any connection that the meetings might have had with an
underlying crime, and thus failed to identify any sort of criminal participation of Bagambiki
or Imanishimwe. It also found that the time frames in paragraphs 3.12 and 3.13, save for the

% Trial Judgement, paras. 50-51,
97 Ibid., para, 70.
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enumerated dates of 9, 11 and 18 April 1994, were vague.'® Finally, the Trial Chamber held
that paragraph 3.14 did not garticularise the nature of Bagambiki’s and Imanishimwe'’s
participation in the meetings.lg

91. The Prosecution argues that the Trial Chamber erred in reading these paragraphs in
isolation from one another and without taking into account the context of the underlying
charge of conspiracy.”™ The Prosecution further contends that the Trial Chamber’s findings
that the material elements of conspiracy were not pleaded in paragraphs 3.12, 3.13 and 3.14,
were “unwarranted since [paragraphs 3.12, 3.13 and 3.14] demonstrate that [Bagambiki and
Imanishimwe] undertook coordinated actions and were acting within a unified framework as
evidenced by the numerous meetings that they attended together[;] these meetings provided
the framework in which the conspiracy involving [Bagambiki and Imanishimwe] took
p}ace”.201 The Prosecution relies in this regard on the finding of the Trial Chamber in
Nahimana et al. that “conspiracy to commit genocide can be inferred from coordinated
actions by individuals who have a common purpose and are acting within a unified
framework™.*"

92. At the outset, the Appeals Chamber considers that, at a minimum, conspiracy to
commit genocide consists of an agreement between two or more persons to commit the cnme
of genocide. ™ The existence of such an agreement between Bagambiki, Imanishimwe, and
potentially other persons, should thus have been pleaded in the Bagambiki/Imanishimwe
Indictment as a material fact. The fact that paragraphs 3.12, 3.13 and 3.14, as argued by the
Prosecution, were intended to describe the “framework in which the conspiracy involving
Bagambiki and Imanishimwe took place” or that those paragraphs were referred to in support
of the charge of conspiracy, did not exonerate the Prosecution from the obligation to plead
this material fact.”® The Prosecution remained, indeed, obliged to plead the material facts
underpinning the charges against Bagambiki and Imanishimwe so as to enable them to
prepare their defence.

93.  In the absence of any alleged criminal purpose or criminal participation by Bagambiki
or Imanishimwe, the mere allegations as formulated in paragraphs 3.12 and 3.13 that they
participated in meetings did not set out the material fact of the crime, namely, that they
agreed to commit genocide.””

1% Ibid., para. 50.

19 1bid., para. 51.

2% prosecution Appeal Brief, para. 188.

2 fbid., para. 189,

22 tdem, citing Nahimana et al. Trial Judgement, para. 1047.

3 Musema Trial Judgement, para. 191; Niakirutimana Trial Judgement, paras. 798-799. The Appeals Chamber
further recalls that, with regard to the concept of conspiracy in general, the ICTY Appeals Chamber has held
that “conspiracy requires a showing that several individuals have agreed to commit a certain crime or set of
crimes™: Qjdanic Jurisdiction Decision, para. 23.

% See Prosccution Appeal Brief, para. 221, where the Prosecution itself notes that “the material facts translate
the abstract elements of the crime into a specific reality, by establishing who did what to whom, where, when,
how, and with what intent”. '

2% In fact, the only mentioned purpose of these meetings was “problems relating to the safety of the civilian
population of the préfecture”, which, as noted by the Trial Chamber, appears to run counter to the charge of
conspiracy to commit genocide: Bagambiki/Imanishimwe Indictment, para. 3.13; Trial Judgement, para. 50.
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94.  The Appeals Chamber admits that, even if paragraph 3.14 does not explicitly mention
the words that the accused agreed “to commit genocide”, the allegation that Bagambiki,
Ntagerura and Imanishimwe (and other important members of the MRND in Cyangugu) held
a large number of meetings among themselves or with others “to instigate, prepare, and
organize the genocide” 2% could be understood to suggest the required purpose for a
conspiracy to commit genocide. However, the Appeals Chamber notes that the Trial Chamber
refused to consider the allegations in paragraph 3.14 because of the vagueness, finding that
the paragraph did “not particularise the nature of Bagambiki’s and Imanishimwe’s
participation in the meetings”.*”’ The Prosecution appears to accept this characterization of
the paragraph but argues that during the pre-trial stage, it provided the Accused with the
relevant evidence concerning the meetings and their participation therein.”*®

95.  The Appeals Chamber agrees with the Trial Chamber’s opinion that paragraph 3.14 is
unacceptably vague because it provides no details as to the participation of the two accused in
the meetings. According to paragraph 3.14, Bagambiki participated in no more than two
meetings, while Imanishimwe would have participated only in one. There was no meeting in
which all three Accused would have participated together. As to the purpose of these
meetings, the Prosecution limited itself to the generic formula that they served “to incite,
prepare, organise and commit” genocide, without indicating the precise nature of the role the
Accused might have played in the meetings.

96.  According to the Prosecution, the ambiguity in paragraph 3.14 was cured by the pre-
trial disclosure of the summaries of witness statements given by Witnesses LAIL, LAP, LAG,
LAR and LAN.™ The summaries of the statements given by Witnesses LAI, LAP and LAG
allege that Bagambiki and/or Imanishimwe participated in meetings in 1993 and the summary
of Witness LAR’s statement indicates that they met Ntagerura in Bugarama on 28 January
1994, neither of which offers any specification relating to their participation in these
meetings.”'® The summary of Witness LAN’s statement alleges that Ntagerura, Bagambiki,
Munyakazi and other party dignitaries “presided over” an MRND meeting at Bushenge centre
on 7 February 1993 at which the Interahamwe “sang songs inciting ethnic cleansing which
were applauded by Ntagerura, Bagambiki and others™, but did not mention any agreement
reached on that occasion to commit genocide.?"" Furthermore, this meeting was not
mentioned in paragraph 3.14, which, with regard to meetings which took place in 1993,
merely refers to meetings “towards late 1993” and “from 1993 to early 1994 in Gatare
commune”™.?'* The Appeals Chamber also notes that Bushenge is not located in Gatare
commune. The Appeals Chamber therefore concludes that the pre-trial disclosure of the
summaries of statements given by Witnesses LAI, LAP, LAG, LAR and LAN did not
provide clear and consistent information regarding the nature of Bagambiki’s or

%° The Appeals Chamber notes that the English version of the amended paragraph 3.14 reads “to incite, prepare,
organise and commit genocide”. The Prosecution filed the English and French versions of the amended
paragraph 3.14 on the same day and in the same document, without indicating which language was authoritative.
The Appeals Chamber emphasizes that the Bagambiki/Irmanishimwe Initial Indictment had been originally filed
in French, which was accordingly the authoritative language.

7 Trial Judgement, para. 51. See also ibid., para. 69.

% Prosecution Appeal Brief, par. 151,

2% 1hid., para, 151, footnote 193.

19 Appendix 4, p. 6, No. 21 (Witness LAL); ibid., p. 7, No. 22 (Wiiness LAP); ibid., p. 8, No. 25 (Witness
LAG); ibid, p. 9, No. 26 (Witness LAR).

2 Appendix 4, p. 8, No, 24.

*2 Bagambiki/Imanishimwe Indictment, para. 3.14(a), (b), (f).
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Imanishimwe’s participation in the meetings, or regarding any agreement to commit genocide
reached by them.

(i1)  Paragraph 3.15

97.  For a proper analysis, the Appeals Chamber deems it necessary to place paragraph
3.15 in its context, and then examine it in the light of paragraphs 3.16, 3.17 and 3.18.
Paragraphs 3.15, 3.16, 3.17 and 3.18 read as follows:

3.15 Also, during this same period, André NTAGERURA, Yussuf MUNYANKAZI,
and Emmanuel BAGAMBIKI publicly expressed anti-Tutsi sentiments.

3.16 Before and during the events referred to in this indictment, Minister André
NTAGERURA, Préfet Emmannel BAGAMBIKI, Yussuf MUNYANKAZI,
Christophe NYANDWI, all of whom were influential figures in the MRND in
Cyangugu, participated, directly or indirectly, in the training and instructing of, and
distributing of weapons to, the MRND militiamen, the Inferghamwe, who later
committed massacres of the civilian Tutsi population.

3.17 During the events referred to in this indictment, Lieutenant Samuel
IMANISHIMWE, in his capacity as Commander of the Cyangugu Barracks,
participated, with Préfet Emmanuel BAGAMBIKI and other persons, in preparing
lists of people to eliminate, mostly Tutsis and some Hutus in the opposition.

3.18 These lists were given to the soldiers and militiamen with orders to arrest and
kill the persons whose names were listed. The soldiers and the Interahamwe then
carried out the orders.

98. The Trial Chamber found that none of these paragraphs pleaded the dates or venues of
the alleged activities with sufficient particularity.m it further held that paragraph 3.15 failed
to specify the nature and approximate content of the alleged statements or their connection to
the commission of an underlying crime,”'* and that paragraph 3.16 did not plead Bagambiki’s
role in the training and weapons distribution nor did it indicate any massacre in which those
persons who were trained might have participated.””” Finally, the Trial Chamber found that
paragraphs 3.17 and 3.18 failed to identify any individuals named on the lists as well as
Bagambiki’s or Imanishimwe’s role or knowledge in the issuing or execution of the orders
that were alleged to have been given.”'®

99.  In the first place, the Prosecution argues that the Trial Chamber’s assessment of
paragraphs 3.15 to 3.18 and its finding on the lack of particularity are unreasonable due to the
underlying charge of conspiracy to commit genocide. In addition, it argues that any defects in
paragraphs 3.15 to 3.18 were cured.””

100. The Appeals Chamber has found that paragraphs 3.12 and 3.13 failed to plead the
material fact that Bagambiki, [manishimwe and others agreed to commit genocide, and that

** Trial Judgement, paras, 52-54.

! Ibid., para. 52.

*'* Ibid., para. 53.

218 Ihid., para. 54.

17 prosecution Appeal Brief, paras. 152-155.
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paragraph 3.14 was too vague, because it did not indicate the nature of Bagambiki’s and
Imanishimwe’s participation in the meetings. For the purposes of the crime of conspiracy, it
is therefore inconsequential that paragraphs 3.15, 3.16, 3.17 and 3.18 provide information on
the background and continuing nature of the acts that culminated in the commission of
genocide. The Trial Chamber correctly found that the allegations supporting the charge of
conspiracy to commit genocide (Count 19) “could not constitute the material elements of the
crime of conspiracy”.”'®

101. The Prosecution further submits that the summaries of the statements of Witnesses
LAI, LAP, LAG, LAR and LAN provided details of Bagambiki’s and Imanishimwe’s
expressions of anti-Tutsi sentiments alleged in paragraph 3. 152

102. The Appeals Chamber notes that the summary of Witness LAI’s statement alleged
that “Bagambiki also incited the population to kill [T]utsi”, but without specifying date, place
or how this statement was connected to an underlying crime.”? The summary of Witness
LAP’s statement indicated that Bagambiki attended a meeting at Kamarampaka Stadium in
1993 where the population was “incited against the Tutsi”, but does not mention whether
Bagambiki expressed any sentiments to that effect.””! The same holds true for the meeting
alleged in the summary of Witness LAG’s statement.”? The summary of Witness LAR’s
statement contained no information that Bagambiki publicly expressed anti-Tutsi
sentiments.”* The summary of Witness LAN’s statement alleged that Ntagerura, Bagambiki
and others “presided over” a meeting at Bushenge centre on 7 February 1993, during which
“the Interahamwe sang songs inciting ethnic cleansing which were applauded by Ntagerura,
Bagambiki and others”.*?* However, no mention was made of any agreement made at this
meeting to commit genocide, the material fact found to be lacking in paragraph 3.15.

(iii)  Paragraph 3.28

103.  Paragraph 3.28 reads:

3.28 During the events referred to in this Indictment, Préfer Emmanuel
BAGAMBIKI had the duty of ensuring the protection and safety of the civilian
population within his préfecture. On several occasions in April 1994, Préfet
BAGAMBIKI failed or refused to assist those whose lives were in danger who asked
for his help, particularly in Gatare commune, where those Tutsis were massacred.

104,  The Trial Chamber found that paragraph 3.28 did not indicate any occasion by date
and specific location or any instance where Bagambiki failed or refused to assist those whose
lives were in danger.”>

*'* Trial Judgement, para. 70.

29 progecution Appeal Brief, para. 152.

220 Appendix 4, p. 6, No. 21 (Witness LAI).

21 Appendix 4, p. 7, No. 22 (Witness LAP).

222 Appendix 4, p. 8, No. 25 (Witness LAG).

23 Gee Appendix 4, p. 9, No. 26 (Witness LAR).
¢ Appendix 4, p. 8, No. 24 (Witness LAN).

% Trial Judgement, para. 61.
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105. The Prosecution submits that the summary of Witness LQ’s statement stated that
Bagambiki, despite repeated warnings given to him of the impending attack on the refugees
at Hanika Parish in April 1994 and his repeated promises to intervene, did nothing, and about
2 000 refugees were killed in the attack. It also argues that the summary of Witness MP’s
statement indicated that Bagambiki failed to stop the assault by the Interahamwe on
thousands of refugees at Mbilizi Parish between 12 and 30 April 19947

106.  Although the Trial Chamber made a number of factual findings with respect to the
attacks at Gatare Parish alleged in paragraph 3.28,”" it, however, declined to mention in its
Judgement the attack at Hanika Parish testified to by Witness LQ.

107. The summary of Witness LQ’s statement states in relevant part that:

at 0900AM on 11" April, 1994 [I[|nterahamwe attackers surrounded the [Hanika]
parish; that the witness telephoned Bagambiki seeking his intervention to stave off
the attack and that Bagambiki promised to send the burgomaster of Gatare with
gendarmes; that the attacks first started with machetes, then with grenades; that
around noon the witness called BAGAMBIKI again, who told him to be patient; that
meanwhile the assault continued; that the burgomaster arrived at around 4:30PM with
only one gendarme and two communal policemen; [...] that about 2000 refugees
were killed on that day.**

108. The summary does not indicate that Bagambiki, whose assistance was sought by
Witness LQ, refused to stave off the attack. Rather, it states that Bagambiki told Witness LQ
“to be patient” and that the protection promised by Bagambiki, however sparse, did arrive in
the afternoon. Therefore, the Appeals Chamber finds that the summary of Witness LQ’s
statement did not clearly allege that Bagambiki failed or refused to assist the people under
attack at the Hanika Parish on 11 April 1994 and that, as such, it remains unclear whether this
summary does in fact support the allegations made in paragraph 3.28 at all.

(iv)  The Counts in the Bagambiki/Imanishimwe Indictment

109. The Trial Chamber found that the formulation of the counts in the
Bagambiki/Imanishimwe Indictment were “problematic” because they did not clearly identify
whether Bagambiki and Imanishimwe were being charged as principals or as accomplices nor
did they specify what particular form of complicity was charged.229 The Prosecution contends
that its arguments relating to how the defects in the Bagambiki/Imanishimwe Indictment were
cured show the “nature of Bagambiki’s and Imanishimwe’s involvement in the crimes with

which they were charged as well as their relationship to any other perpetrators”.230

110. The Prosecution does not show how the remark made by the Trial Chamber to the
effect that the formulation of the counts in the Bagambiki/Imanishimwe Indictment was
“problematic” impacted on the Trial Judgement. In the preceding section, the Appeals
Chamber has already found that the Prosecution’s challenges to the Trial Chamber’s

226 prosecution Appeal Brief, para. 165,

227 Trial Judgement, paras, 528-540.

228 Appendix 4, p. 3, No. 10 (Witness LQ).
% Trial Judgement, para. 63.

2 Prosecution Appeal Brief, para. 167.
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conclusions, in so far as they are said to impact on the Judgement, are unfounded. The
Appeals Chamber therefore declines to further consider the Prosecution’s argument on this

point.

(v) Conclusion on the Bagambiki/ITmanishimwe Indictment

111.  The Appeals Chamber finds that the Prosecution has failed to show that the Trial
Chamber erred in finding that paragraphs 3.12, 3.13, 3.14, 3.15 and 3.28 of the
Bagambiki/Imanishimwe Indictment were defective. Similarly, it failed to show that the
defects identified therein had been remedied. Consequently, the Prosecution’s arguments as
to the Bagambiki/Imanishimwe Indictment are also dismissed.

5. Conclusion

112. The Appeals Chamber finds that the Prosecution’s arguments concerning the
paragraphs of the Indictments on which the Trial Chamber made no factual findings (or its
findings on a portion of paragraph 3.28 of the Bagambiki/Imanishimwe Indictment) are
unfounded. The Prosecution, indeed, failed to demonstrate that the paragraphs were not
defective or that they had been cured of their defects.

113.  The Appeals Chamber had earlier found that the Trial Chamber erred in reconsidering
its pre-trial decisions on the form of the Indictments after the close of the trial, without giving
the parties the opportunity to be heard.””! The Appeals Chamber also finds that the Trial
Chamber erred in failing to consider whether the defects in the Indictments were cured.”” In
view of its findings on the other grounds of appeal, the Appeals Chamber, however, considers
that these two errors do not invalidate the Trial Chamber’s decisions. Accordingly, the
Prosecution’s 4™ ground of appeal is dismissed in its entirety.

114. The Appeals Chamber wishes to express its concern regarding the Prosecution’s
approach in the present case. The Appeals Chamber recalls that the indictment is the primary
accusatory instrument and must plead the Prosecution case with sufficient detail. Although
the Appeals Chamber allows that defects in an indictment may be “remedied” under certain
circumstances, it emphasizes that this should be limited to exceptional cases.”* In the present
case, the Appeals Chamber is disturbed by the extent to which the Prosecution seeks to rely
on this exception. Even if the Prosecution had succeeded in arguing that the defects in the
Indictments were remedied in each individual instance, the Appeals Chamber would still
have to consider whether the overall effect of the numerous defects would not have rendered
the trial unfair in itself.

21 See supra, paras. 55-56.
22 See supra, para. 65.
33 Kupreskic et al. Appeal Judgement, para. 114; see also Ntakirutimana Appeal Judgement, para. 125; Kvocka

et al. Appeal Judgement, para. 33.
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E. Conviction for Acts not Pleaded in the Indictment
(Imanishimwe’s 1% Ground of Appeal)

115.  In his first ground of appeal, Imanishimwe contends that the Trial Chamber convicted
him for acts not pleaded in the Indictment, and thereby exceeded its jurisdiction,”* He
submits that the Trial Chamber committed an error by convicting him on Counts 7, 10 and 13
for crimes perpetrated at the Gashirabwoba football field, whereas these crimes were not
pleaded in the Bagambiki/Imanishimwe Indictment.”’

1. Was the Indictment defective?

116. In support of his contention, Imanishimwe recalls that in several motions he
denounced the vagueness of the Indictment.® He alleges that paragraphs 3.25 and 3.30 of
the Bagambiki/Imanishimwe Indictment did not in any way inform him of the nature of the
charges against him as a result of the acts committed at the Gashirabwoba football field, since
these paragraphs do not specify the actual perpetrators, the date and place of the alleged
massacre, or the nature of his alleged participation therein or that of his subordinates.’
While conceding that in some situations, the Prosecution does not have to specify the date
and place where some events occur, he submits that the particular gravity of the
Gashirabwoba massacre required that such information be provided pursuant to
Articles 17(4), 19(3) and 20{4)(a) of the Statute and Rule 47(B) and (C) of the Rules,*®

117.  The Prosecution concedes that the charges in paragraphs 3.25 and 3.30 of the
Bagambiki/Imanishimwe Indictment are in outline form only and that the crimes perpetrated
at Gashirabwoba were not pleaded in the Indictment.™ It acknowledges that “[I]f the case
went to trial with nothing more than this, the accused might have no basis on which to

prepare a proper defence”.”*"

118.  The Trial Chamber found Imanishimwe guilty of the counts of genocide (Count 7),
extermination as a crime against humanity (Count 10} and sertous violations of Article 3
common to the Geneva Conventions of 12 August 1949 and of Additional Protocol II
{Count 13) for his responsibility in the massacre of civilian refugees at the Gashirabwoba
football field on 12 April 1994, on the basis of paragraphs 3.25 and 3.30 of the
Bagambiki/Imanishimwe Indictment.”*' It found beyond reasonable doubt that, although it
was not established that Imanishimwe ordered the attack or that he was present, he was
criminally responsible under Article 6(3) of the Statute for failing to prevent his subordinates
from attacking the refugees.”*

24 fmanishimwe Notice of Appeal, paras. 7-12.

23 Imanishimwe Appeal Brief, paras. 8-12.

% Imanishimwe Appeal Brief, paras. 15-20. Imanishimwe is referring to Preliminary Motions of 28 January
1998; Motion for Redefinition of Facts, Article 17(4) of the Statute and Rules 47(A) and (B) of the Rules, of
10 February 1998 {and not 24 September 1998 as indicated by Imanishimwe).

7 Imanishimwe Appeal Brief, paras. 24-25,

58 Imanishimwe Appeal Brief, paras. 23, 30-33, also referring to the Kupreski¢ et al. Trial Judgement, para. 725.
2 Prosecution Response Brief, paras. 37 and 52.

0 1hid., para. 37.

1 Of Trial Judgement, paras. 688, 689, 744 and 791.

22 Trial Judgement, paras. 694, 749, 750 and 802, The Appeals Chamber notes that in paragraphs 691, 744 and
794 of the Trial Judgement, the Trial Chamber also mentions the fact that “Imanishimwe did not punish any
soldier for this attack™. The Appeals Chamber considers this clarification to be incidental, given that the Trial
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119.  Paragraphs 3.25 and 3.30 read as follows:

3.25 Between April and July 1994, Tutsis and moderate Hutus were arrested and
taken to the Cyangugu Barracks to be tortured and executed. Also, during this period,
soldiers, participated on several occasions with MRND militiamen and the
Interahamwe in massacres of the civilian Tutsi population.

3.30 During the events referred to in this indictment, the militiamen, ie. the
Interahamwe, with the help of the soldiers, participated in the massacres of the
civilian Tutsi population and of Hutu political opponents in Cyangugu préfecture.

120. In its Judgement, the Trial Chamber thoroughly examined the preliminary matters
pertaining to the Indictments. It thus carefully examined paragraphs 3.25 and 3.30, and noted
that:

The paragraph 3.25 also fails to identify any incident with particularity where
soldiers participated in massacres with militiamen and Interahamwe against the Tutsi
civilian population or any other material fact that would demonstrate Imanishimwe’s
responsibility for the crimes. **

(...) paragraphs 3.30 and 3.31 fail to particularise with any specificity the underlying
criminal events or the specific role that the accused allegedly played in the
massacres.;m

before concluding that:

For the foregoing reasons, the Chamber finds that the operative paragraphs
underpinning the charges against Ntagerura, Bagambiki and Imanishimwe, as well as
the charges themselves, are unacceptably vague. Moreover, the Chamber finds no
justifiable reason for the Prosecution to have pleaded the allegations or charges in
such a generic manner.**

121. The Appeals Chamber reaffirms that the Prosecution must not only inform the
accused of the nature and cause of the charges against him in the indictment, but must also
provide a concise description of the facts underpinning those charges. The Appeals Chamber
has already had occasion above to recall the material facts to be pleaded in relation to the
accused’s responsibility under Article 6(3) of the Statute 2

122. The Appeals Chamber cannot but note that paragraphs 3.25 and 3.30 of the
Bagambiki/Imanishimwe Indictment are manifestly vague. By framing the charges in such a
vague manner, the Bagambiki/Imanishimwe Indictment fails to fulfil the fundamental
purpose of providing the accused with a description of the charges against him with sufficient
particularity to enable him to prepare his defence. The Appeals Chamber considers the

Chamber decided in its legal findings not to find [manishimwe responsible for failure to prevent his soldiers
from committing crimes.

** Trial Judgement, para. 58.

4 Ibid., para. 62.

5 Judgement, para. 64 (footnote omitted).

%6 See supra, para. 26.
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Bagambiki/Imanishimwe Indictment defective with regard to the allegations concerning the
Gashirabwoba football field.

2. Could the defects in the Indictment be cured?

123. Imanishimwe contends that since the indictment is the only accusatory instrument of
the Tribunal, it cannot be supplemented, completed or corrected through the Prosecution’s
opening address or Pre-Trial Brief, or by witness statements or other documents disclosed to
the accused before or during the trial.”*" Invoking a number of decisions of the Tribunal and
of ICTY,**® as well as Judge Dolenc’s Dissenting Opinion, Imanishimwe asserts that by
convicting an accused of charges not pleaded in the indictment the Trial Chamber exceeds the
confines of the matter referred to it, which confines are fixed by the indictment.* He thus
takes issue with the legal standard enunciated in paragraphs 67 and 68 of the Trial
Judgement. He argues that even if it were legally possible to cure the defects in an
indictment, the charges relating to Gashirabwoba in the Bagambiki/Imanishimwe Indictment
are so vague and unacceptable that there 1s no remedy for the Prosecution’s omission.”™

124. The Prosecution concedes that only charges contained in the indictment may be part
of the case against the accused. It contends, however, that in the case at hand, the charges
pertaining to the Gashirabwoba events are set forth “in outline form™ in paragraphs 3.25 and
3.30 of the Bagambiki/Imanishimwe Indictment. The Prosecution submits that Imanishimwe
adopts an excessively rigid interpretation of the law relating to pleading®' and affirms that
Judge Dolenc’s view that a defective indictment cannot be cured under any circumstances is,
by his own admission, not based on applicable law.**

125. In his Brief in Reply, Imanishimwe contends that under the principle of legality,
whose corollary is the principle of strict interpretation of criminal law, the Trial Chamber
could not overlook the provisions governing the indictment — namely Articles 17, 18, 19 and
20 of the Statute and Rules 47 and 50 of the Rules of the Tribunal — pursuant to which a Trial
Chamber cannot expand the scope of the case brought before it. > As regards the Nivitegeka,
Ntakirutimana and Kvocka et al. cases which the Prosecution invokes, Imanishimwe submits
that they may not be considered as a source of law since such case-law postdates the
Judgement.”

126. The Appeals Chamber reiterates that no new charges may be introduced outside the
indictment, which is the only accusatory instrument of the Tribunal. Indeed, this is the view
held by the Trial Chamber at paragraphs 29, 30 and 66 of the Trial Judgement. Nonetheless,
the Appeals Chamber does not consider that an indictment may not be “supplemented,

*7 Imanishimwe Appeal Brief, paras. 35-36.

*¥ Notably, Kupreski¢ et al. Appeal Judgement, para. 92; Semanza Trial Judgement, para. 61; Krnojelac Trial
Judgement, para. 86; The Prosecution v. Radoslav Brdanin, Case No. 1T-99-36-T, Decision on Motion for
Acquittal Pursuant to Rule 98 bis, 28 November 2003, para. 88; Staki¢ Trial Judgement, para. 772.

% Imanishimwe Appeal Brief, paras. 41-44.

0 Ibid., paras. 48-57.

**! Prosecution Response Brief, paras. 27 and 32.

2 Ibid., paras. 33-36 and paras. 38-41, referring to Niyitegeka Appeal Judgement, para. 197; Ntakirutimana
Appeal Judgement, para. 27; Kvecka et al. Appeal Judgement, paras. 27-35. See also Prosecution Response
Brief, para. 43, directing the reader to paragraphs 115 onwards of the Kupreski¢ et al. Appeal Judgement.

3 Imanishimwe Brief in Reply, paras, 10-29.

24 Ibid., paras. 29-31, 35-37, 63-66.
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completed or corrected” under any circumstances. There is consistent jurisprudence that a
defective indictment due to ambiguity or vagueness can be cured, in some instances, if the
Prosecution provides the accused with timely, clear and consistent information detailing the
factual basis underpinning the charges against him or her.”>’

127. Contrary to Imanishimwe’s assertion, the Appeals Chamber does not consider that the
principle that an overly ambiguous or vague indictment cannot be cured departs from the
provisions of the Statute and the Rules governing indictments. It is by interpreting the said
provisions that the Appeals Chamber of ICTY articulated the principle for the first time in
those terms. The Appeals Chamber recalls that the principle of legality, or the nulfum crimen
sine lege doctrine, does not prevent a court from determining an issue through a process of
interpretation and clarification of the applicable law; nor does it prevent a court from relying
on previous decisions which reflect an interpretation as to the meaning to be ascribed to
particular provisions.”® The Appeals Chamber wishes to clarify that when it interprets certain
provisions of the Statute or the Rules, it is merely identifying what the proper interpretation
of that provision has always been, even though it was not previously expressed that way.
Imanishimwe’s argument that the principle of legality precludes consideration of case-law
developed subsequent to the Trial Judgement cannot succeed.

128. Having articulated the legal standard to be applied to a defective indictment, the
Appeals Chamber should now acknowledge the error that the Trial Chamber committed in
the articulation of its own legal standards. Although the Trial Chamber was correct in stating
that “in certain circumstances it has discretion to consider evidence supporting a paragraph
even if the paragraph is defective”,”’ its reasoning stems from an incorrect reading of the
Kupreski¢ et al. jurisprudence when it concludes, at paragraph 68, that it would consider
Prosecution evidence to see if there is strong evidence pointing towards the guilt of the
accused.?® The Appeals Chamber refers to its analysis on this point in relation to the
Prosecution’s fourth ground of appeal.” The Appeals Chamber agrees with Imanishimwe’s
assertion that the Trial Chamber overlooked the provisions governing indictments by

recording such findings.

129. However, the Appeals Chamber takes issue with Imanishimwe’s assertion that, in
view of the circumstances of the instant case, the vagueness of the Indictment cannot be
cured. Imanishimwe’s arguments derive from confusion regarding the evidence to be pleaded
in an indictment, namely the charges per se and the material facts underlying them. The Trial
Chamber did not conclude that paragraphs 3.25 and 3.30 of the Bagambiki/Imanishimwe
Indictment did not plead charéges per se, but that the charges pleaded in those paragraphs
were “unacceptably vague”.?** It is worth 