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1. The Appeals Chamber of the International Residual Mechanism for Criminal Tribunals
(“Appeals Chamber” and “Mechanism”, respectively) is seized of appeals of Mr. Radovan KaradZi¢
(“Karadzi¢”) and the Office of the Prosecutor of the Mechanism (“Prosecution™) against the
Judgement in the case of Prosecutor v. Radovan KaradZic¢, which was issued on 24 March 2016 by
the Trial Chamber of the International Tribunal for the Prosecution of Persons Responsible for
Serious Violations of International Humanitarian Law Committed in the Territory of the former

Yugoslavia since 1991 (“Trial Chamber” and “ICTY”, respectively).

I. INTRODUCTION

A. Background

2. Karad?i¢ was born on 19 June 1945 in the municipality of Savnik, Republic of
Montenegro.! He was a founding member of the Serbian Democratic Party (“SDS”) and served as
its President from 12 July 1990 to 19 July 1996.% KaradZi¢ also acted as President of the National
Security Council of the Serbian Republic of Bosnia and Herzegovina (“SerBiH”), which was
created on 27 March 1992 and held sessions until around May 19923 On 12 May 1992, Karadzi¢
was elected as President of the Presidency of the Serbian Republic of Bosnia Herzegovina.4 From
17 December 1992, he was President of Republika Srpska (“RS”) and Supreme Commander of its
armed forces (“VRS”).5

3. The Trial Chamber convicted KaradZi¢ pursuant to Articles 7(1) and 7(3) of the Statute of
the ICTY (“ICTY Statute”) of genocide, crimes against humanity, and violations of the laws or

6
customs of war.

4. The Trial Chamber found that Karadzi¢ participated in a joint criminal enterprise to
permanently remove Bosnian Muslims and Bosnian Croats from Bosnian Serb-claimed territory in -
municipalities throughout Bosnia and Herzegovina between October 1991 and 30 November 1995
(“Overarching JCE™),” and held him guilty, under the first form of joint criminal enterprise, of
persecution, deportation, and other inhumane acts (forcible transfer) as crimes against humanity.® It

also convicted him, under the third form of joint criminal enterprise, for the crimes of persecution,

! Prosecutor v. Radovan Karadsic, Case No. IT-95-5/18-T, Judgement, 24 March 2016 (confidential; public redacted
version filed on 24 March 2016) (“Trial Judgement”), para. 2.

? Trial Judgement, para. 2.

* Trial Judgement, para. 2.

* Trial Judgement, para. 2. On 12 August 1992, the Serbian Republic of Bosnia Herzegovina was renamed Republika
Srpska. See Trial Judgement, paras. 50, 78, 160.

> Trial Judgement, para. 2.

% See Trial Judgement, paras, 3524, 4937-4939, 5849, 5850, 5992, 5993, 5996-5999, 6001-6010, 6022, 6071.

7 See Trial Judgement, paras. 3447, 3462-3464, 3505, 3511, 3512, 3524, 5996, 6002-6007.
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extermination, and murder as crimes against humanity as well as murder as a violation of the laws

or customs of war.’

5. The Trial Chamber also held that, between late May 1992 and October 1995 when the
hostilities in Sarajevo ceased, KaradZi¢ participated in a joint criminal enterprise to spread terror
among the civilian population of Sarajevo through a campaign of sniping and shelling (“Sarajevo
JCE™).! 1t found him guilty under the first form of joint criminal enterprise of murder as a crime
against humanity, and murder, terror, and unlawful attacks on civilians as violations of the laws or

customs of war.!!

6. The Trial Chamber further found that KaradZi¢ participated in a joint criminal enterprise to

eliminate Bosnian Muslims in Srebrenica in 1995 (“Srebrenica JCE”),12

and found him guilty,
under the first form of joint criminal enterprise, of genocide, persecution, extermination, and other
inhumane acts (forcible transfer) as crimes against humanity and murder as a violation of the laws
or customs of war."> The Trial Chamber also convicted KaradZi¢ as a superior under Article 7(3) of
the ICTY Statute for persecution and extermination as crimes against humanity and murder as a

violation of the laws or customs of war. '

7. Finally, the Trial Chamber concluded that, between 25 May and June 1995,_ Karadzié
participated in a joint criminal enterprise with the purpose of taking United Nations (“UN”)
personnel hostage to compel the North Atlantic Treaty Organization (“NATO”) to abstain from
conducting air strikes against Bosnian Serb targets (“Hostages JCE™)." It found Karadzi¢ guilty
~under the first form of joint criminal enterprise of the crime of hostage-taking as a violation of the

laws or customs of war.'®

¥ See Trial Judgement, paras. 3524, 5996, 6002, 6006, 6007.

® See Trial Judgement, paras. 3521, 3524, 5996, 6002-6005. Noting that murder and extermination as crimes against
humanity are impermissibly cumulative, the Trial Chamber only entered convictions for extermination as a crime
against humanity for incidents related to the Overarching JCE where both crimes were established on the basis of the
same incident. See Trial Judgement, paras. 2446-2464, 6022-6024, n. 20574.

19 See Trial Judgement, paras. 4644, 4647-4649, 4676, 4678, 4708, 4891, 4892, 4932, 4936-4939, 5997.

' See Trial Judgement, paras. 4939, 5997, 6004, 6005, 6008, 6009.

12 See Trial Judgement, paras. 5724, 5731, 5736, 5737, 5739-5745, 5810, 5811, 5814, 5821, 5822, 5831, 5849, 5998.

13 See Trial Judgement, paras. 5849, 5850, 5998, 6002-6005, 6007.

% See Trial Judgement, paras. 5837, 5848, 5850, 5998, 6002-6005. With respect to the Srebrenica JCE, the Trial
Chamber noted that murder and extermination as crimes against humanity are impermissibly cumulative and did not
enter convictions for murder as a crime against humanity as these incidents were subsumed under extermination as a
crime against humanity. See Trial Judgement, paras. 5607-5621, 6022-6024, n. 20574.

B See Trial Judgement, paras. 5962, 5973, 5992, 5993, 5999. The Trial Chamber specified that the common purpose of
- the Hostages JCE lasted until the last of the UN personnel was released on 18 June 1995. See Trial Judgement, para.
5962.

19 Trial Judgement, paras. 5993, 5999, 6010.
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8. The Trial Chamber sentenced KaradZi¢ to 40 years of imprisonment."”

B. The Appeals

9. KaradZzi¢ originally presented 50 grounds of appeal challenging his convictions and
sentence;'® however, he has either expressly or implicitly withdrawn four of those grounds of
appeal.’” He requests that the Appeals Chamber vacate each of his convictions and enter a
judgement of acquittal or, alternatively, order a new trial, or reduce his sentence.”’ The Prosecution

responds that KaradZi¢’s appeal should be dismissed in its entirety.”’

10. The Prosecution advances four grounds of appeal challenging some of the Trial Chamber’s
findings and the sentence imposed on KaradZi¢.?* It requests that the Appeals Chamber: (i)
reclassify KaradZi¢’s convictions entered pursuant to the third form of joint criminal enterprise in
relation to the Overarching JCE under the first form of joint criminal enterprise; (ii) find KaradZi¢
guilty of genocide in relation to the Overarching JCE; and (ii1) increase his sentence.” Karadzi¢

responds that the Prosecution’s appeal should be dismissed in its entirety. 24

11. The Appeals Chamber heard oral submissions of the parties regarding their appeals on

23 and 24 April 2018.%

7 Trial Judgement, paras. 6070, 6072.

18 See KaradZi¢ Notice of Appeal, pp. 2-16; KaradZi¢ Appeal Brief, pp. 5-238.

% The Appeals Chamber observes that, in his reply brief, KaradZi¢ expressly withdraws Grounds 22 and 46 of his

appeal. KaradZié¢ Reply Brief, paras. 105, 254. The Appeals Chamber further observes that KaradZi¢ has not addressed

Grounds 32 and 35 in his appeal brief or reply brief. The Appeals Chamber therefore finds that KaradZi¢ has abandoned

these grounds and will not consider them. See, e.g., Karemera and Ngirumpatse Appeal Judgement, nn. 28, 29.

0 See Karadzi¢ Notice of Appeal, p. 3; KaradZi¢ Appeal Brief, paras. 856, 857; KaradZi¢ Reply Brief, paras. 261, 262.

See also T. 23 April 2018 pp. 87, 92; T. 24 April 2018 pp. 278, 300.

2! See Prosecution Response Brief, paras. 2-10, 499. See also T. 23 April 2018 pp. 165-236.

2 See Prosecution Notice of Appeal, paras. 1-25; Prosecution Appeal Brief, paras. 1-180; Prosecution Reply Brief,
aras. 1-75.

E” Prosecution Notice of Appeal, paras. 8, 15, 23, 25; Prosecution Appeal Brief, paras. 4-8, 48, 77, 147, 180;

Prosecution Reply Brief, para. 1. See also T. 24 April 2018 pp. 278-296, 305-311.

# Karad7i¢ Response Brief, para. 231. See also T. 24 April 2018 pp. 296-305.

% T.23 April 2018 pp. 84-236; T. 24 April 2018 pp. 237-316. See also Scheduling Order for Appeal Hearing and Status

Conference, 27 February 2018.
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II. STANDARDS OF APPELLATE REVIEW

12.  The Mechanism was established pursuant to UN Security Council Resolution 1966 (2010)
and continues the material, territorial, temporal, and personal jurisdiction of the International
Criminal Tribunal for Rwanda (“ICTR”) and the ICTY.?® The Statute and the Rules of Procedure
and Evidence of the Mechanism (“Statute” and “Rules”, respectively) reflect normative continuity
with the Statutes and the Rules of Procedure and Evidence of the ICTR and the ICTY (“ICTR
‘Rules” and “ICTY Rules”, respectively).”’” The Appeals Chamber considers that it is bound to
interpret the Statute and the Rules of the Mechanism in a manner consistent with the jurisprudence
of the ICTR and the ICTY.*® Likewise, where the respective Rules or Statutes of the ICTR or the
ICTY are at issue, the Appeals Chamber is bound to consider the relevant precedent of these

tribunals when interpreting them.?

13.  While not bound by the jurisprudence of the ICTR or the ICTY, the Appeals Chamber is
guided by the principle that, in the interests of legal certainty and predictability, it should follow
previous decisions of the ICTR and the ICTY Appeals Chambers and depart from them only for
cogent reasons in the interest of justice, that is, where a previous decision has been decided on the
basis of a wrong legal principle or has been “wrongly decided, usually because the judge or judges
were ill-informed about the applicable law”.® 1t is for the party submitting that the Appeals
Chamber should depart from such jurisprudence to demonstrate that there are cogent reasons in the

interest of justice that justify such departure.’’

14. Article 23(2) of the Statute stipulates that the Appeals Chamber may affirm, reverse, or

revise decisions taken by a trial chamber. The Appeals Chamber recalls that an appeal is not a trial

%® UN Security Council Resolution 1966, U.N. Doc. S/RES/1966, 22 December 2010 (“Security Council Resolution
19667), paras. 1, 4, Annex 1, Statute of the Mechanism (“Statute”), Preamble, Article 1. See also Security Council
Resolunon 1966, Annex 2, Artlcle 2(2); Seselj Appeal Judgement, para. 11; Ngirabatware Appeal Judgement, para. 6.

T See, e.g., Seselj Appeal Judgement, para. 11; Ngirabatware Appeal Judgcment para. 6. See also Prosecutor v. Mico
Stani§i¢ and Stojan Zupljanin, Case Nos. IT-08-91-A & MICT-13-55, Decision on KaradZi¢’s Motion for Access to
Prosecution’s Sixth Protective Measures Motion, 28 June 2016, p. 2; Phénéas Munyarugarama v. Prosecutor, Case No.
MICT-12-09-AR 14, Decision on Appeal Against the Referral of Phénéas Munyarugarama’s Case to Rwanda and
Prosecuuon Motion to Strike, 5 October 2012 (“Munyarugarama Decision of 5 October 2012”), para. 5.

% Seselj Appeal Judgement, para. 11; Ngirabatware Appeal Judgement, para. 6; Munyarugarama Decision of
5 October 2012, para. 6.

§eselj Appeal Judgement, para. 11; Ngirabatware Appeal Judgement, para. 6; Munyarugarama Decision of
5 October 2012, para. 6.

0 Seselj Appeal Judgement, para. 11. See also Stanisic and Zupljanin Appeal Judgement, para. 968; Bizimungu Appeal
Judgement, para. 370; Dordevi¢ Appeal Judgement, paras. 23, 24; Gali¢ Appeal Judgement, para. 117; Rutaganda

© Appeal Judgement, para. 26; Aleksovski Appeal Judgement, para. 107. Cf. Munyarugarama Decision of 5 October
2012, para. 5 (noting the “normative continuity” between the Rules and the Statute of the Mechanism and the ICTY
Rules and ICTY Statute and that the “parallels are not simply a matter of convenience or efficiency but serve to uphold
principles of due process and fundamental fairness, which are the cornerstones of international justice”).
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de novo.* The Appeals Chamber reviews only errors of law which have the potential to invalidate
the decision of the trial chamber and errors of fact which have occasioned a miscarriage of justice.>
These criteria are set forth in Article 23 of the Statute and are well established in the jurisprudence
of both the ICTR and the ICTY.>

15. A party alleging an error of law must identify the alleged error, present arguments in support-
of its claim, and explain how the error invalidates the decision.> An allegation of an error of law
that has no chance of changing the outcome of a decision may be rejected on that ground.*®
However, even if the party’s arguments are insufficient to support the contention of an error, the
Appeals Chamber may find for other reasons that there is an error of law.”” It is necessary for any
appellant claiming an error of law on the basis of the lack of a reasoned opinion to identify the
specific issues, factual findings, or arguments that the appellant submits the trial chamber omitted to

address and to explain why this omission invalidates the decision.”®

16. Where the Appeals Chamber finds an error of law in the trial judgement arising from the
application of an incorrect legal standard, it will articulate the correct legal standard and review the
relevant factual findings of the trial chamber accordingly.39 In so doing, the Appeals Chamber not
only corrects the legal error, but, when necessary, also applies the correct legal standard to the
evidence contained in the trial record and determines whether it is itself convinced beyond

reasonable doubt as to the factual finding challenged by the appellant before that finding may be

31 Seselj Appeal Judgement, para. 11. See also Stanisic and Zupljanin Appeal Judgement, para. 968, Bizimungu Appeal .
Judgement, para. 370; Dordevic Appeal Judgement, para. 24; Gali¢ Appeal Judgement, para. 117; Aleksovski Appeal
Judgement, para. 107. ‘
32 SeSelj Appeal Judgement, para. 12. See also StaniSic and Zupljanin Appeal Judgement, para. 17; Dordevi¢ Appeal
Judvgement para. 13; Kordic and Cerkez Appeal Judgement, para. 13.
Seselj Appeal Judgement, para. 12; Ngirabatware Appeal Judgement, para. 7. See also, e.g., Prli¢ et al. Appeal
Judgement, para. 18; Stani$i¢ and Zupljanin Appeal Judgement, para. 17; Nyiramasuhuko et al. Appeal Judgement,
ara. 29.
E Seselj Appeal JTudgement, para. 12; Ngirabatware Appeal Judgement, para. 7. See also, e.g., Priic et al. Appeal
Judgement, para. 18; Stanisi¢ and Zupl]anm Appeal Judgement, para. 17; Nyiramasuhuko et al. Appeal Judgement,
ara. 29.
g Seselj Appeal Tudgement, para. 13; Ngirabatware Appeal Judgement, para. 8. See also, e.g., Priic¢ et al. Appeal
Judgement, para. 19; Stanisi¢ and Zupljanin Appeal Judgement, para. 18 Nyiramasuhuko et al. Appeal Judgement,
ara. 30.
? Seselj Appeal Judgement, para. 13; Ngirabatware Appeal Judgement, para. 8. See also, e.g., Prii¢ et al. Appeal
Judvgement para. 19; Stani$ic and Zupljanin Appeal Tudgement, para. 18; Tolimir Appeal Judgement, para. 9.
37 Seselj Appeal Judgement, para. 13; Ngirabatware Appeal Judgement, para. 8. See also, e. g-, Priic et al. Appeal
Judgement, para. 19; Stani$i¢ and Zupljanin Appeal Judgement, para. 18; Nyiramasuhuko et al. Appeal Judgement,
ara. 30.
8 Seselj Appeal Judgement, para. 13; Ngirabatware Appeal Judgement, para. 8. See also, e.g., Prlic et al. Appeal
Judvgement para. 19; Stani§i¢ and Zupljanin Appeal Judgement, para. 18; Tolimir Appeal Judgement, para. 9.
¥ Seselj Appeal Judgement, para. 14; Ngirabatware Appeal Judgement, para. 9. See also, e.g., Prlic¢ et al. Appeal
Judgement, para. 20; Stanisi¢ and Zupljanin Appeal Judgement, para. 19; Nyiramasuhuko et al. Appeal Judgement,
para. 31.
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confirmed on appeal.** The Appeals Chamber will not review the entire trial record de novo; rather,
it will in principle only take into account evidence referred to by the trial chamber in the body of the
judgement or in a related footnote, evidence contained in the trial record and referred to by the
parties, and, where applicable, additional evidence admitted on appeal.41

17. When considering alleged errors of facf, the Appeals Chamber will only hold that an error
of fact was committed when it determines that no reasonable trier of fact could have made the
impugned finding.”* The Appeals Chamber applies the same standard of reasonableness to alleged
errors of fact regardless of whether the finding of fact was based on direct or circumstantial
evidence.® It is not any error of fact that will cause the Appeals Chamber to overturn a decision by
a trial chamber, but only one that has caused a miscarriage of justice.44 In determining whether a
trial chamber’s finding was reasonable, the Appeals Chamber will not lightly overturn findings of

fact made by a trial chamber.*’

18. The same standard of reasonableness and the same deference to factual findings of the trial

chamber apply when the Prosecution appeals against an acquittal.46

The Appeals Chamber will only
hold that an error of fact was committed when it determines that no reasonable trier of fact could
have made the impugned finding.*” Nevertheless, considering that, at trial, it is the Prosecution that
bears the burden of proving the guilt of an accused beyond reasonable doubt, the significance of an

error of fact occasioning a miscarriage of justice is somewhat different for a Prosecution appeal

40 Seselj Appeal Judgement, para. 14; Ngirabatware Appeal Judgement, para. 9. See also, e.g., Prlic¢ et al. Appeal
Judgement, para. 20; Stanisic and Zupljanin Appeal Judgement, para. 19; Nyiramasuhuko et al. Appeal Judgement,
ara. 31.
Rir: Seselj Appeal Judgement, para. 14. See also Prli¢ et al. Appeal Judgement, para. 20; Stanisi¢ and Zupljanin Appeal
Judgement, para. 19; Nyiramasuhuko et al. Appeal Judgement, para. 31; Tolimir Appeal Judgement para. 10; Popovic
et al. Appeal Judgement, para. 18.
2 Seselj Appeal Judgement, para. 15; Ngirabatware Appeal Judgement, para. 10. See also, e.g., Prlic et al. Appeal
Judgement, para. 21; Stanisic¢ and Zupljanin Appeal Judgement, para. 20; Nyiramasuhuko et al. Appeal Judgement,
ara. 32.
% Seselj Appeal Judgement, para. 15; Ngirabatware Appeal Judgement; para. 10. See also, e.g., Prli¢ et al. Appeal
Judvgement para. 21; Stanisic and Zupl]amn Appeal Judgement, para. 20; Tolimir Appeal Judgement, para. 11.
Se&‘el] Appeal Judgement, para. 15; Ngirabatware Appeal Judgement, para. 10. See also, e.g., Prli¢ et al. Appeal
. Judgement, para. 21; Stanisic and Zupl]amn Appeal Judgement, para. 20; Nyiramasuhuko et al. Appeal Judgement,
ara. 32.
? 5 Seselj Appeal Judgement, para. 15; Ngirabatware Appeal Judgement, para. 10. See also, e.g., Prlic¢ et al. Appeal
Judgement, para. 22; Stanisic¢ and Zupljanin Appeal Judgement, para. 21, Nyzramasuhuko et al. Appeal Judgement,
ara. 32.
8 Seselj Appeal Judgement, para. 16. See also, e.g., Prlic et al. Appeal Judgement, para. 23; Stanisic¢ and Zupljanin
Appeal Judgement, para. 22; Nyiramasuhuko et al. Appeal Judgement, para. 32; Popovic et al. Appeal Judgement,
para. 21; Nzabonimana Appeal Judgement, para. 10.
Ngirabatware Appeal Judgement, para. 10. See also, e.g., Prli¢ et al. Appeal Judgement, para. 23; Stanisi¢ and
Zupljanin Appeal Judgement, para. 22; Nyiramasuhuko et al. Appeal Judgement, para. 32; Popovic¢ et al. Appeal
Judgement, para. 21; Nzabonimana Appeal Judgement, para. 10.
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against acquittal than for a defence appeal against conviction.*® Whereas a convicted person must
show that the trial chamber’s factual errors create reasonable doubt as to his or her guilt,” the
Prosecution must show that, when account is taken of the errors of fact committed by the trial

chamber, all reasonable doubt of guilt has been climinated.>

19. A party cannot merely repeat on appeal arguments that did not succeed at trial, unless it can
demonstrate that the trial chamber’s rejection of those arguments constituted an error warranting the
intervention of the Appeals Chamber.”’ Arguments which do not have the potential to cause the
impugned decision to be reversed or revised may be immediately dismissed by the Appeals

Chamber and need not be considered on the merits.”>

20. In order for the Appeals Chamber to assess arguments on appeal, the appealing party must
provide precise references to relevant transcript pages or paragraphs in the decision or judgement to
which the challenge is made.” Moreover, the Appeals Chamber cannot be expected to consider a
party’s submissions in detail if they are obscure, contradictory, vague, or suffer from other formal
and obvious insufficiencies.” Finally, the Appeals Chamber has inherent discretion in selecting
which submissions merit a detailed reasoned opinion in writing, and it will dismiss arguments

which are evidently unfounded without providing detailed reasoning.”

8 Seselj Appeal Judgement, para. 16. See also, e.g., Prli¢ et al. Appeal Judgement, para. 23; Stani$ic and Zupljanin
Appeal Judgement, para. 22; Nyiramasuhuko et al. Appeal Judgement, para. 32; Popovic et al. Appeal Judgement,
E)ara 21; Nzabonimana Appeal Judgement, para. 10.
Seselj Appeal Judgement, para. 16. See also, e.g., Prli¢ et al. Appeal Judgement, para. 23; Stani5ic and Zupljanin
Appeal Judgement, para. 22; Nyiramasuhuko et al. Appeal Judgement, para. 32; Popovi¢ et al. Appeal Judgement,
ara. 21.
0 Seselj Appeal Judgement, para. 16. See also, e.g., Prli¢ et al. Appeal Judgement, para. 23; Stani§ic and Zupljanin
Appe;ll Judgement, para. 22; Nyiramasuhuko et al. Appeal Judgement, para. 32; Popovi¢ et al. Appeal Judgement,
ara
?1 Seelj Appeal Judgement, para. 17; Ngirabatware Appeal Judgement, para. 11. See also, e.g., Prlic¢ et al. Appeal
Judgement, para. 25; Stanisic¢ and Zupljanin Appeal Judgement, para. 25; Nyiramasuhuko et al. Appeal Judgement,
ara. 34.
? Seselj Appeal Judgement, para. 17; Ngirabatware Appeal Judgement, para. 11. See also, e.g., Prli¢ et al. Appeal
Judgement, para. 25; Stanzszc and Zupljanin Appeal Judgement, para. 24, Nyiramasuhuko et al. Appeal Judgement,
ara. 34.
? ? Seselj Appeal Judgement, para. 18; Ngirabatware Appeal Judgement, para. 12. See also, e.g., Prlic et al. Appeal.
Judgement, para. 24; Stanifi¢ and Zupljanin Appeal Judgement, para. 24; Nyiramasuhuko et al. Appeal Judgement,
ara. 35.
? Seselj Appeal Judgement, para. 18; Ngirabatware Appeal Judgement, para. 12. See also, e.g.; Prli¢ et al. Appeal
Judgement, para. 24; Stanisi¢ and Zupljanin Appeal Judgement, para. 24; Nyiramasuhuko et al. Appeal Judgement,
ara. 35.
5 Seselj Appeal Judgement, para. 18; Ngirabatware Appeal Judgement, para. 12. See also, e.g., Prli¢ et al. Appeal
Judgement, para. 24; Stanisi¢ and Zupljanin Appeal Judgement, para. 24; Nyiramasuhuko et al. Appeal Judgement,
para. 35.
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III. THE APPEAL OF RADOVAN KARADZIC

A. Fairness of the Trial Proceedings

1. Alleged Violation of the Right to Self-Representation (Ground 1)

21. Since his tranéfer to the ICTY and throughout the trial proceedings, Karadzi¢ elected to
conduct his own defence rather than accept representation by counsel.® While being a self-
represented accused, KaradZi¢ benefited from the assistance of a number of legal advisors and
assistants.”’ On 27 January 2014, the Trial Chamber granted the Prosecution’s objection against
KaradZi¢’s presentation of his testimonial evidence in “narrative form” and decided that Karadzi¢’s
testimonial evidence should be led in examination-in-chief by Karadzi¢’s legal advisor.”® On

20 February 2014, KaradZi¢ informed the Trial Chamber of his decision not to testify.59

22, KaradZi¢ submits that the Trial Chamber violated his right to self-representation by
requiring him to be questioned by counsel when testifying and not allowing him to testify in
“narrative form”.** He submits that the Trial Chamber failed to recognize that any restriction on the
fundamental right to self-representation should be limited to the minimum extent necessary, made
no attempt to balance the restriction against a valid justification for pursuing it, and committed an
error of law by imposing the particular mode of presenting evidence on the basis of “standard
practice” without considering whether this was suitable to hearing the evidence of an accused.’! In
KaradZzi¢’s view, the Trial Chamber erred by forcing him to choose between his right to self-
representation and his right to testify, which ultimately “meant that it convicted [him] without
hearing from him”.%% Karad?i¢ contends that the only remedy for the Trial Chamber’s error is a new
trial.*’

23. In response, the Prosecution submits that KaradZi¢’s attempt to blame his decision not to

testify on the Trial Chamber’s decision on the form of his testimony was raised for the first time on

%6 Trial Judgement, para. 6125; T. 17 September 2008 p. 43.
> Trial Judgement, para. 6125; T. 17 September 2008 pp. 43, 58.
8T 27 January 2014 pp. 45933, 45935, 45936.
39T, 20 February 2014 p. 47541.
8 Karad?i¢ Notice of Appeal, p. 4; Karad?ié Appeal Brief, paras. 3-17; T. 23 April 2018 pp. 93-98; T. 24 April 2018
pp. 240-242, See also KaradZi¢ Reply Brief, paras. 5, 9. In support of his submissions, KaradZi¢ relies on domestic
Jjurisprudence and a dissenting opinion in the Blagojevi¢ and Joki¢ Appeal Judgement. See KaradZi¢ Appeal Brief,
paras. 10-12, 14-17; T. 23 April 2018 p. 96.

! Karadi¢ Notice of Appeal, p. 4; KaradZi¢ Appeal Brief, paras. 5-11; T. 23 April 2018 pp. 96, 97. See also Karadzi¢
Reply Brief, para. 9.
62 KaradZi¢ Appeal Brief, paras. 12-17; T. 23 April 2018 pp. 93-95, 97.
8 Karad?i¢ Appeal Brief, para. 17; T. 23 April 2018 pp. 93, 97, 98.
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appeal and, as such, should not be considered, and is otherwise unsubstantiated, contradicted by the

record, and fails to show a breach of his rights.64

24. Karadzi¢ replies that he was not required to seek a second ruling on the form of his
testimony or certification to appeal to preserve the issue for appellate review, particularly given the
importance of ensuring a self-represented accused’s “full” exercise of the right to a fair trial.%
KaradZi¢ also argues that the Trial Chamber’s duty to ensure a fair trial was not mitigated because

of the legal assistance he was receiving for the purposes of his trial.®

25.  The Appeals Chamber notes that KaradZi¢ did not raise his arguments about the alleged
breach of his right to represent himself during trial or seek reconsideration or certification to appeal
the impugned decision.”” In this respect it recalls that, if a party raises no objection to a particular
issue before a trial chamber when it could have reasonably done so, in the absence of special
circumstances, the Appeals Chamber will find that the party has waived its right to raise the issue -
on appeal.68 However, in view of the fundamental importance of the right to self-representation, the
Appeals Chamber holds that it would not be appropriate to apply the waiver doctrine to Karadzi¢’s

allegation of error and will consider the matter.®

26.  The Appeals Chamber recalls that trial chambers enjoy considerable discretion in relation to
the management of the proceedings before them, including as to the modalities of the presentation
of evidence.” This discretion, however, must be exercised in accordance with Article 20(1) of the

ICTY Statute, which requires trial chambers to ensure that trials are fair and conducted with full

% See Prosecution Response Brief, paras. 11-16; T. 23 April 2018 pp. 170-173. See also T. 24 April 2018 p. 279.

% KaradZi¢ Reply Brief, paras. 9, 10. See also T. 23 April 2018 pp. 93-95; T. 24 April 2018 pp. 240, 241.

56T, 24 April 2018 pp. 239, 240.

67 Karadzi¢ suggests that he linked his right to testify in narrative form with his right to self-representation when
litigating the issue before the Trial Chamber. See T. 24 April 2018 p. 241, referring to Prosecutor v. Radovan KaradZid,
Case No. IT-95-5/18-T, Defence Submission of Order of Witnesses for February and March 2014, 18 December 2013,
para. 3, n. 2; T. 20 February 2014 p. 4753[6]. However, the submissions he highlights fail to reflect that Karadzié
objected to the manner in which the Trial Chamber decided his testimony would be presented on the basis that it
violated his right to self-representation. Indeed, KaradZi¢ did not respond to the Prosecution’s motion that KaradZi¢ not
be allowed to testify in narrative form and subsequent submissions were presented on his behalf reflecting acquiescence
to the Trial Chamber’s decision on this issue. See T. 27 January 2014 p. 45934; T. 20 February 2014 pp. 47535-47537.
When KaradZzi¢ indicated that he would not testify, he provided no indication that it was because the Trial Chamber’s
decision infringed upon his right to represent himself. See T. 20 February 2014 p. 47541.

% See, e. g., Prli¢ et al. Appeal Judgement, para. 165; Nyiramasuhuko et al. Appeal Judgement, paras. 63, 1060, n. 157;
Popovi¢é et al. Appeal Judgement, para. 176; Bagosora and Nsengiyumva Appeal Judgement, para. 31. See also
Prosecutor v. Naser Oric, Case No. MICT-14-79, Decision on an Application for Leave to Appeal the Single Judge’s
Decision of 10 December 2015, 17 February 2016 (“Oricé Decision of 17 February 2016”), para. 14.

% Ferdinand Nahimana et al. v. The Prosecutor, Case No. ICTR-99-52-A, Decision on the Prosecutor’s Motion to
Pursue the Oral Request for the Appeals Chamber to Disregard Certain Arguments Made by Counsel for Appellant
Barayagwiza at the Appeals Hearing on 17 January 2007, 5 March 2007 (“Nahimana et al. Decision of 5 March 20077),
gara. 15, n. 47.

® Ndahimana Appeal Judgement, para. 14 and references cited therein.
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. respect for the rights of the accused.”” Where a party alleges on appeal that its right to a fair trial has
been infringed, it must prove that the violation caused prejudice that amounts to an error of law

invalidating the judgement.”

27. The right of an accused to represent himself, which is guaranteed by the ICTY Statute and
has been held to be an “indispensable cormerstone of justice”, is nonetheless not absolute and may
be subject to certain limitations.”” In this respect, any limitation must be guided by the
~proportionality principle, that is, it must serve a sufficiently important aim that is compatible with

the ICTY Statute and not impair the right more than necessary to accomplish such aim.”*

28. In the impugned decision, the Trial Chamber relied on its discretion pursuant to Rule 90(F)
of the ICTY Rules to control the mode and order of eliciting the testimony of witnesses and
presenting evidence so as to make it effective for the ascertainment of truth and avoid needless
consumption of time.” It also relied on Rule 85(B) of the ICTY Rules, which sets out the procedure
for examination-in-chief by requiring “the party calling a witness to examine such witness in-
chief”.”® The Trial Chamber observed that Karadi¢’s “sole” rationale for seeking to testify in
“narrative form” was to save time allocated to his defence case.”” The Trial Chamber considered
that the standard procedure for hearing witnesses before the Tribunal, in “question-and-answer
format”, which was applied throughout KaradZi¢’s case, produced structured and focused
testimony, facilitated cross-examination, allowed the parties to raise timely objections where
appropriate, and assisted the Chamber to retain control over the presentation of evidence.”® In the

Trial Chamber’s view, KaradZi¢ had failed to substantiate that the mode of testifying he proposed

" See, e. 8., Prosecutor v. Ratko Mladic, Case No. IT-09-92-AR73.3, Decision on Mladié¢’s Interlocutory Appeal
Regarding Modification of Trial Sitting Schedule Due to Health Concerns, 22 October 2013 (“Mladi¢ Decision of 22
October 2013™), para. 12; Ndahimana Appeal Judgement, para. 14; Gali¢ Appeal Judgement, para. 18. See also Article
21 of the ICTY Statute.

™ Prlic et al. Appeal Judgement, para. 26; Nyiramasuhuko et al. Appeal Judgement, para. 346; Ndindiliyimana et al.
Appeal Judgement, para. 29; Sainovic et al. Appeal Judgement, para. 29 and references cited therein.

™ Article 21(4)(d) of the ICTY Statute; Seselj Appeal Judgement, para. 7; Prosecutor v. Radovan KaradZi¢, Case No.
IT-95-5/18-AR73.6, Decision on Radovan Karadzi¢’s Appeal from Decision on Motion to Vacate Appointment of
Richard Harvey, 12 February 2010, para. 27; Prosecutor v. Slobodan MiloSevi¢, Case No. 1T-02-54-AR73.7, Decision
on Interlocutory Appeal of the Trial Chamber’s Decision on the Assignment of Defense Counsel, 1 November 2004
(“MiloSevic¢ Decision of 1 November 2004”), paras. 11-13.

™ The Prosecutor v. Edouard Karemera et al., Case No. ICTR-98-44-AR73.10, Decision on Nzirorera’s Interlocutory
Appeal Concernirig His Right to be Present at Trial, 5 October 2007 (“Karemera et al. Decision of 5 October 20077),
para. 11, referring to Protais Zigiranyirazo v. The Prosecutor, Case No. ICTR-01-73-AR73, Decision on Interlocutory
Appeal, 30 October 2006 (“Zigiranyirazo Decision of 30 October 2006™), para. 14. See also Prosecutor v. Vojislav
Seselj, Case No. MICT-16-99-A, Decision on Assignment of Standby Counsel for the Appeal Hearing, 11 October
2017, p. 2; Milosevic Decision of 1 November 2004, paras. 17, 18. Cf. Prosecutor v. Fatmir Limaj et al., Case No. IT-
03-66-AR65, Decision on Fatmir Limaj’s Request for Provisional Release, 31 October 2003 (“Limaj et al. Decision of
31 October 2003”), para. 13.

" T.27 January 2014 p. 45934.

6T 27 January 2014 p. 45935.

1T, 27 January 2014 p. 45935.

T 27 January 2014 p. 45935.
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would be more effective than the standard procedure and the Trial Chamber saw no reason for

departing from its well-established practice when it came to the accused’s testimony.79

29. The Appeals Chamber considers that KaradZi¢ has failed to demonstrate that the Trial
Chamber’s decision that his testimonial evidence be led by his legal advisor rather than be
presented in narrative form interfered with his right to represent himself.** While Karadzi¢ points to
submissions made by his legal advisor that the decision essentially imposed his legal advisor as his
“counsel” for the purpose of KaradZi¢’s examination,® this does not demonstrate that the decision
curtailed his right to represent himself. Specifically, KaradZi¢ does not show, for example, that the
decision impacted his ability as a self-represented defendant to control the preparation and
execution of his examination—ih—chief, including the organization and substance of the questions to
be asked by his legal advisor and the evidence elicited. The Appeals Chamber considers that the
Trial Chamber’s decision respected KaradZi¢’s right to self-representation and the right to testify

and finds no merit in his argument that he was forced to choose between the two.

30. Based on the foregoing, the Appeals Chamber dismisses Ground 1 of KaradZi¢’s appeal.

T, 27 January 2014 p. 45935.

% The Appeals Chamber considers that KaradZi¢’s submissions based on non-binding authorities, namely domestic
jurisprudence and a dissenting opinion in an ICTY appeal judgement, do not demonstrate error by the Trial Chamber.
See Rule 89(A) of the ICTY Rules; Staniic and Zupljanin Appeal Judgement, paras. 598, 974.

81 See Karadzi¢ Appeal Brief, para. 4; KaradZi¢ Reply Brief, para. 9.
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2. Alleged Violation of the Right to be Present at Site Visits (Ground 2)

31. In May 2011 and June 2012, the Trial Chamber conducted two site visits to locations in and
around Sarajevo and Srebrenica with the stated objective of gaining familiarity with the topography
and facilitating its determination of the charges.82 The Trial Chamber stated in the Trial Judgement
“and its decisions related to the site visits that the purpose of the site visits was not to gather
evidence or receive submissions by the parties.*® On this basis, it rejected KaradZi¢’s requests to be
present at the site visits, finding that it was not necessary or appropriate for him to participate,
although he was entitled to nominate a member of his defence team to accompany the Trial
Chamber during the site visits.** In so doing, the Trial Chamber noted the security concerns posed
by KaradZi¢’s presence and the need to keep confidential any aspect of the site visit preparations
“given the extreme security concerns in relation thereto.”® The Trial Chamber found that, given the
stated purpose of the site visits, the fact that no evidence would be gathered, and that the parties
would not be making submissions during the site visits, the site visits would not breach KaradZi¢’s
right to be tried in his own presence as envisaged in Article 21(4)(d) of the ICTY Statute.®® A
delegation which included KaradZi¢’s and the Prosecution’s representatives accompanied the Trial

Chamber on the site visits.®’

32. Karadzi¢ argues that the Trial Chamber violated his rights to be present at his trial and to
represent himself by conducting the site visits, gathering evidence, and entertaining submissions in
his absence.®® In particular, KaradZi¢ submits that, during the site visit to Sarajevo, the Trial
Chamber heard from the parents of a sniping incident victim, the owner of a house from which
snipers fired, the chief repairman at a shelling incident location, the owner of a house involved in a
shelling incident, the priest of a church used in a sniping incident, and the owner of property under

which the Sarajevo tunnel was built.*” He also submits that a Prosecution Trial Attorney gave

82 Trial Judgement, para. 6175.

 Trial Judgement, nn. 11956, 12567, 13021; Prosecutor v. Radovan Karadii¢, Case No. IT-95-5/18-T, Order on
Submissions for a Site Visit, 15 November 2010 (“Sarajevo Site Visit Order”), para. 6; Prosecutor v. Radovan
Karadz?i¢, Case No. IT-95-5/18-T, Decision on Site Visit, 28 January 2011 (“Sarajevo Site Visit Decision”), paras. 11-
13; Prosecutor v. Radovan Karad?ié, Case No. IT-95-5/18-T, Decision on Second Site Visit, 10 February 2012
(“Srebrenica Site Visit Decision™), paras. 7, 8.

84 Sarajevo Site Visit Order, paras. 2, 6; Sarajevo Site Visit Decision, paras. 12, 13; Srebrenica Site Visit Decision, para.
8.

8 Sarajevo Site Visit Decision, paras. 8, 15; Srebrenica Site Visit Decision, para. 11.

8 Sarajevo Site Visit Decision, para. 12; Srebrenica Site Visit Decision, para. 7.

¥7 Trial Judgement, para. 6175.

88 KaradZi¢ Notice of Appeal, pp. 2, 4; KaradZi¢ Appeal Brief, paras. 18-30; T. 23 April 2018 p. 98. See also Karad7ié
Reply Brief, paras. 11-15, 18. In support of his submissions, KaradZi¢ relies on domestic jurisprudence. See KaradZi¢
Appeal Brief, paras. 25-28. KaradZi¢ also contends that the Trial Chamber erred by failing to explore whether security
measures could have allowed him to attend the site visits. See KaradZi¢ Appeal Brief, para. 29.

% Karad?i¢ Appeal Brief, para. 20, referring to Prosecutor v. Radovan Karadfi¢, Case No. IT-95-5/18-T, Registry
Minutes on Site Visit Conducted Between 17 May and 20 May 2011, 21 July 2011 (“Sarajevo Site Visit Minutes”), pp.
12-14, 18, 23, 25. .
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evidence about how crime scenes in Sarajevo had changed- since the events and that both parties
made submissions at almost all visited locations.”® In addition, he maintains that, during the site
visit to Srebrenica, a Prosecution Trial Attorney made “mini-closing arguments on what had
occurred at the various locations, characterising Prosecution witness testimony and explaining the
significance of Prosecution exhibits to the Judges.”*! KaradZi¢ contends that the observations made
during the site visits affected the Trial Chamber’s overall assessment of the events and its findings
and that the only adequate remedy for this violation of his fair trial rights would be a new and fair

trial.”?

33.  The Prosecution responds that the Trial Chamber properly conducted the site visits without
KaradZzi¢ given their non-evidentiary purpose and correctly concluded that KaradZié’s right to be
present at trial was not violated by them.” The Prosecution also submits that the impugned
decisions were informed by the Registry’s assessment that KaradZi¢’s presence would have
jeopardised the safety of all attendees.”® In addition, the Prosecution argues that Karad7i¢ fails to
demonstrate that the Trial Chamber gathered evidence or heard improper submissions during the

site visits or that the impugned decisions had any impact on the Trial Chamber’s verdict.””

34, KaradZi¢ replies that the claim that the infringement of his right to be present was necessary
due to “security concerns” is flawed as it was based on vague submissions by the Registry that did
not identify any specific risk.”® He also submits that the erroneous impugned decisions impacted the
Trial Judgement as the site visits assisted the Trial Chamber in its fact-finding, were deemed
important enough to consume two weeks of trial time and significant costs, and the suggestion that

the Judges would have dutifully disregarded any improperly received information is unrealistic.””’

35. The Appeals Chamber recalls that Article 21(4)(d) of the ICTY Statute guarantees the
fundamental right of an accused to be tried in his presence. This right is not absolute, however, and
"may be subject to limitations.”® As with other qualified statutory rights of an accused, including the

right to be self-represented, any limitation on the right of the accused to be tried in his presence

% Karadzi¢ Appeal Brief, para. 21, Annex B. See also T. 23 April 2018 p- 98.

°! Karadzi¢ Appeal Brief, para. 21. See also T. 23 April 2018 p. 98.

%2 Karadzi¢ Appeal Brief, para. 30.

% See Prosecution Response Brief, paras. 17-26. See also T. 23 April 2018 pp. 172, 173.

% Prosecution Response Brief, paras. 17, 25.

% Prosecution Response Brief, paras. 17, 27; T. 23 April 2018 p. 169. See also T. 23 April 2018 pp- 172, 173.

% Karadzi¢ Reply Brief, paras. 16, 17.

°T Karadzi¢ Reply Brief, paras. 19, 20.

%8 Karemera et al. Decision of 5 October 2007, para. 11; Milosevic Decision of 1 November 2004, paras. 12, 13.
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must serve a sufficiently important aim that is compatible with the ICTY Statute and must not

impair the right more than necessary to accomplish such aim.”

36. In considering whether to conduct the two site visits, the Trial Chamber relied on Rule 4 of
the ICTY Rules, providing that a “Chamber may exercise its functions at a place other than the seat
of the Tribunal, if so authorised by the President in the interests of justice”.'® The two site visits
thus took place in the context of the Trial Chamber’s exercise of its functions remotely in the
interests of justice. The Trial Chamber dismissed KaradZi¢’s request to be present during the site
visit to Sarajevo, holding that his presence would not be appropriate or necessary, since the purpose
of the visit was not to gather evidence or hear submissions but rather to enable the Trial Chamber to
familiarise itself with the locations referred to in the Indictment.'®! Subsequently, the Trial Chamber
denied KaradZi¢’s request to reconsider this decision, reiterating the purpose of the visit and noting
that no evidence would be gathered and that the parties would be requested to refrain from making

wo sy

submissions during the visit.'% For the same reasons, the Trial Chamber denied KaradZi¢’s request

' I the Trial Chamber’s view, given the limited

to be present during the site visit to Srebrenica.
purpose of the site visits, Karad7i¢’s right to be tried in his presence would not be violated.'™ The
Trial Chamber also made provisions for KaradZi¢ to be represented by a legal advisor of his choice

during the site visits.'”

37. In its impugned decisions, the Trial Chamber considered the security concerns relating to
the site visits. It expressly took note of the Registry submission that “the presence of the Accused
during a site visit would jeopardise the security and safety of all persons involved, including that of
the Accused himself”.'* It also decided to keep confidential any aspect of the site visit preparations
“given the extreme security concerns in relation thereto”.'”” In view of the above, the Appeals

Chamber finds no error in the Trial Chamber’s consideration that conducting the site visits in

% Karemera et al. Decision of 5 October 2007, para. 11, referring to Zigiranyirazo Decision of 30 October 2006, para.

14. See also MiloSevic Decision of 1 November 2004, paras. 17, 18. Cf. Limaj et al. Decision of 31 October 2003, para.

13. ’

190 Sarajevo Site Visit Decision, para. 9; Srebrenica Site Visit Decision, para. 6. See also Sarajevo Site Visit Order,
ara. 9.

POI Sarajevo Site Visit Order, para. 6; Sarajevo Site Visit Decision, para. 12.

102 Sarajevo Site Visit Decision, para. 12. See also Sarajevo Site Visit Decision, Annex A.

13 Srebrenica Site Visit Decision, para. 7.

104 Sarajevo Site Visit Decision, para. 12; Srebrenica Site Visit Decision, para. 7.

105 Sarajevo Site Visit Decision, paras. 6, 13; Srebrenica Site Visit Decision, paras. 2, 8; Sarajevo Site Visit Order,

paras. 6, 11(ii); Sarajevo Site Visit Minutes, p. 2; Prosecutor v. Radovan Karad?i¢, Case No. IT-95-5/18-T, Registry

Minutes on Site Visit Conducted Between 5 and 8 June 2012, 13 July 2012 (“Srebrenica Site Visit Minutes™), p. 2. The

Appeals Chamber notes that, in requesting the Trial Chamber to reconsider its decision as to his presence at the

Sarajevo site visit, KaradZi¢ submitted that, should the Trial Chamber decline to allow him to participate in the visit, his

legal associate accompany the Trial Chamber on his behalf, and that, with respect to the second visit, KaradZi¢

requested that he be present or, in the alternative, be represented by his legal advisor. See Sarajevo Site Visit Decision,

Fara. 6; Srebrenica Site Visit Decision, para. 2.

% See Sarajevo Site Visit Decision, para. 8.
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Sarajevo and Srebrenica in the presence of Karadzi¢ would inevitably pose a considerable security
risk for KaradZi¢ as well as the other participants in the site visit delegations.'® The Appeals
Chamber therefore finds that the Trial Chamber’s decision to conduct the site visits without
KaradZi¢ being present served the sufficiently important aim of ensuring its ability to perform its
functions in the given circumstances and did not impair his right more than necessary to accomplish
it 1%

38. A review of the minutes of the site visits as recorded by the Registry suggests that, during
the visits, both parties made submissions,''° for instance on the respective defence lines of the
Army of the Republic of Bosnia and Herzegovina (“ABiH”) and the Bosnian Serb forces.!'! At
times the parties agreed,112 but mostly they contested each other’s submissions.''> On occasion, the
Trial Chamber allowed the parties to draw its attention to matters dealt with in evidence already

admitted on the trial record, to refresh its recollection.'!*

In addition, during the site visit to
Sarajevo, the Trial Chamber met the mother of a victim of a sniping incident listed in the
Indictment who indicated the place where her daughter had been shot and explained the changes to
the scene since the incident and the personal circumstances of her family at present.115 The Trial
Chamber also heard from an employee of the Public Broadcasting Service of Bosnia and
Herzegovina, who explained the circumstances surrounding the shelling of the Bosnia and
Herzegovina TV building,116 and the owner of the house under which the tunnel that linked two

Sarajevo neighbourhoods was built, who explained how the tunnel was used during the war.'"’

197 Sarajevo Site Visit Decision, para. 15; Srebrenica Site Visit Decision, para. 11.
108 Cf. Prosecutor v. Stanislav Gali¢, Case No. IT-98-29-T, Decision on Prosecution’s Motion for the Trial Chamber to
Travel to Sarajevo, 4 February 2003 (“Gali¢ Decision of 4 February 2003”), paras. 12, 13.
1% The Appeals Chamber notes that KaradZi¢ submitted to the Trial Chamber that he believed that “a site visit would be
beneficial” and that the Trial Chamber, having considered the matter, decided that the site visit would assist its
determination of the charges in the Indictment. See Sarajevo Site Visit Order, paras. 2, 5; Sarajevo Site Visit Decision,
}[:>aras 1,2,4,5, 11; Srebrenica Site Visit Decision, para. 2.
10 See e.g., Srebrenica Site Visit Minutes, pp. 3, 4, 9, 10.

! Sarajevo Site Visit Minutes, p. 3.
12 Sarajevo Site Visit Minutes, pp. 7 (“[t]he Parties agreed that it was the VRS that controlled th15 building”), 21 .
(“[t]here was agreement between the Parties with regard to the direction of the victim’s travel at the time of the
incident”).
13 Sarajevo Site Visit Minutes, pp. 3, 7, 8, 16 (“[t]he Defence disagreed with the Prosecution on the direction of fire,
the direction of movement of the victim, and the exact location of the [Sniping Incident F-5]7), 17 (“[t]he Defence
disputed the existence of a line of sight from the location to the scene of the Sniping Incident F1 [...] The Prosecution
then summarised Mr. Hogan’s evidence with leave of the Trial Chamber”), 20 (“[tlhe Defence disagreed with the
location of the victim as alleged by the Prosecution”), 21(“[t]he Prosecution disagreed and referred the Trial Chamber
to the evidence on the record to support their case”), 22 (“[t]he parties disagreed on the origin of fire”); Srebrenica Site
Visit Minutes, p. 12 (“[t]he Defence contested the Prosecution’s figures on the number of prisoners alleged to have been
exectted at the site”).
114 Sarajevo Site Visit Minutes, pp. 17, 20, 21; Srebrenica Site Visit Minutes, p. 17.

13 Sarajevo Site Visit Minutes, p. 12.
16 Sarajevo Site Visit Minutes, p. 14.

17 Sarajevo Site Visit Minutes, p. 25.
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39.  The Appeals Chamber finds that the minutes of the site visits therefore reveal the exchange
of submissions between the parties and the Trial Chamber’s interactions with various persons at
some of the sites. The minutes also confirm that, although the impugned decisions indicated that the
purpose of the site visits was not to gather evidence or hear submissions but to enable the Trial
Chamber to familiarize itself with the locations referred to in the Indictment, the conduct during the
visits did not comply with the limitations imposed by the Trial Chamber. Consequently, the
Appeals Chamber finds that the two site visits formed part of thé trial proceedings,'® and that, in
light of the conduct during them, the site visits violated KaradZi¢’s right to be tried in his presence.
The Appeals Chamber will proceed to examine whether KaradZi¢ suffered prejudice as a result of

this violation.

40.  The Appeals Chamber considers that Karadzié’s absence from the site visits did not
materially prejudice him. As noted above, the Trial Chamber provided for KaradZi¢ to be

19 In addition, it allowed him

represented at the site visits by the legal advisor of his choice.
sufficient opportunity, both before the visits as well as thereafter, to make submissions as to the
sites visited and their importance to his case, and to raise any concerns as to the fairness of the
procedure followed. Moreover, a review of the Trial Judgement and the references to the site visits
therein confirms that the Trial Chamber restricted its use of any observations made during the site
visits to facilitating its understanding of the topography of the various locations referred to in the
Indictment in assessing the evidence on the trial record.'® Although Karad7i¢ submits that “[t]he
observations made during the site visit undoubtedly affected the Trial Chamber’s overall
assessment of the events, and its findings in the judgement”,121 he does not point to any concrete
disadvantage or prejudice suffered as a result of the site visits having been conducted in his

122
absence.

41.  The Appeals Chamber reiterates that any violation of the right to a fair trial of an accused
requires a remedy.'> The nature and form of the effective remedy should be proportional to the

gravity of the harm suffered.'** The Appeals Chamber also recalls that, in situations where a

"8 See also Galic¢ Decision of 4 February 2003, para. 15.

9 The Appeals Chamber also notes that the Trial Chamber recalled the Registry’s submission that other self-
represented accused have been represented during site visits by their legal associates. See Sarajevo Site Visit Decision,
ara. 8.
on Trial Judgement, paras. 3659, 3807, 3931, nn. 11956, 12567.

21 Raradzi¢ Appeal Brief, para. 30.

122 The Appeals Chamber also considers that KaradZi¢’s reliance on non-binding and distinguishable domestic
authorities in support of his submissions does not demonstrate error by the Trial Chamber.

123 Nyiramasuhuko et al. Appeal Judgement, para. 42; André Rwamakuba v. The Prosecutor, Case No. ICTR-98-44C-A,
Decision on Appeal Against Decision on Appropriate Remedy, 13 September 2007 (“Rwamakuba Decision of
13 September 2007”), para. 24. See also Kajelijeli Appeal Judgement, para. 255.

* Nyiramasuhuko et al. Appeal Judgement, para. 42, n. 120 and reference cited therein.
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violation of the accused’s fair trial rights has not materially prejudiced the accused, a formal
recognition of the violation may be considered an effective remedy.125 For the reasons set out
above, the Appeals Chamber considers that its recognition of the violation of KaradZi¢’s right to be

present during the site visits constitutes an effective remedy.

42.  Based on the foregoing, the Appeals Chamber dismisses Ground 2 of KaradZi¢’s appeal.

125 Nyiramasuhuko et al. Appeal Judgement, para. 42 and references cited therein.
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3. Alleged Errors Related to Defects in the Indictment (Grounds 3-5)

43.  During the pre-trial phase of the proceedings, the Trial Chamber rejected a motion filed by
KaradZi¢ arguing that the Indictment was defective with respect to Count 11 (hostage-taking as a
violation of the laws or customs of war).'*® The Trial Chamber observed that the Indictment alleged
that UN personnel were taken hostage in order to compel NATO to abstain from conducﬁng
airstrikes against Bosnian Serb military targets and that these UN personnel were threatened with

death and/or injury during their detention.'?’

44, Days before the closing arguments and after the filing of the parties’ final trial briefs,
Karadzi¢ filed a subsequent motion before the Trial Chamber challenging the notice provided in the
Indictment in relation to, inter alia, Counts 4 (extermination as a crime against humanity),
7 (deportation as a crime against humanity), and 11.1?® The Trial Chamber considered that Karadi¢
had failed to provide a reasonable explanation as to why his objections were not raised earlier, and
concluded that the motion was untimely and that he therefore bore the burden of demonstrating that
the alleged defects in the Indictment materially ‘impaired his ability to defend himself.'"® The Trial
Chamber found that KaradZi¢ had not met this burden, because he made “no attempt to show how
the alleged defects in fact materially impaired his ability to defend himself or caused him any

» 139 The Trial Chamber also determined that the relevant counts had been pleaded “with

ss 131

prejudice”.

sufficient specificity”.

45. The Trial Chamber convicted KaradZi¢ pursuant to Article 7(1) of the ICTY Statute of:

(1) extermination as a crime against humanity based, in part, on the killings of 45 persons in

120 Prosecutor v. Radovan KaradZi¢, Case No. IT-95-5/18-PT, Decision on Six Preliminary Motions Challenging
Jurisdiction, 28 April 2009 (“Decision of 28 April 2009”), paras. 65, 66. KaradZi¢ was granted certification to appeal
the Trial Chamber’s findings concerning the pleading of Count 11 and the ICTY Appeals Chamber rejected the appeal
without ruling on this aspect of the Trial Chamber’s decision. See generally Prosecutor v. Radovan KaradZic¢, Case No.
IT-95-5/18-AR72.5, Decision on Appeal of Trial Chamber’s Decision on Preliminary Motion to Dismiss Count 11 of
the Indictment, 9 July 2009 (“Decision of 9 July 2009”).

127 Dec151on of 28 April 2009, para. 65.

8 prosecutor v. Radovan Karad?i¢, Case No. IT-95-5/18-T, Decision on Accused’s Motion for Relief from Defects in
the Indictment, 30 September 2014 (“Decision of 30 September 2014”), paras. 6, 7, 9, 20.

% Decision of 30 September 2014, paras. 20, 22. Specifically, the Trial Chamber concluded that all of the challenges
KaradZi¢ raised in relation to, inter alia, Counts 4, 7, and 11, which did not concern evidence introduced by the
Prosecution, could have been raised in the pre-trial phase when he filed prior motions challenging the Indictment. See
De01s1on of 30 September 2014, para. 20.

% Decision of 30 Septernber 2014, para. 23. The Trial Chamber further held that Karadmc had “mounted a large
defence”, having called “over 240 witnesses and tendering thousands of exhibits”, and that he had led “evidence on the
very issues he claims he had no notice of””. See Decision of 30 September 2014, para. 24. With respect to the charges of
extermination, deportation, and hostage-taking specifically, the Trial Chamber pointed to several paragraphs of
KaradZi¢’s final trial brief containing his challenges to the relevant charges. See Decision of 30 September 2014, n. 52,
referring to, inter alia, Prosecutor v. Radovan Karad?i¢, Case No. IT-95-5/18-T, Defence Final Trial Brief, 29 August
2014 (confidential; public redacted version filed on 24 September 2014) (“KaradZié¢ Final Trial Brief”), paras. 2725,
2726, 2785-2796, 2797-2961, 3353-3373.

- ! Decision of 30 September 2014, para. 25.
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Bijeljina in April 1992 (Count 4);"** (ii) deportation as a crime against humanity based on
deportations of Bosnian Muslims from the municipalities of Bijeljina, Zvornik, Bosanski Novi, and
Foca, as well as Bosnian Muslims and Bosnian Croats from the municipality of Prijedor (Count
7);** and (iii) hostage-taking as a violation of the laws or customs of war with respect to the
detention of UN peacekeepers and military observers from 25 May 1995 to 18 June 1995 (Count
11).134

46. Karadzi¢ argues that he received insufficient notice of the charges in Counts 4, 7, and 11 in
the Indictment and requests that his convictions for extermination, deportation, and hostage-taking

35
be overturned. '

The Appeals Chamber will consider each of these challenges in turn. Before doing
so, the Appeals Chamber recalls that charges against an accused and the material facts supporting
those charges must be pleaded with sufficient precision in an indictment so as to provide adequate
notice to the accused.’ If an indictment is found to be defective because it fails to plead material .
facts or does not plead them with sufficient specificity, the defect may be cured if the Prosecution
provides the accused with timely, clear, and consistent information detailing the factual basis

underpinning the charges.'*’

47. As recalled above, the Trial Chamber found that KaradZi¢’s objections to the Indictment
were untimely and therefore required him to demonstrate that any alleged defects materially

£.1*¥ On appeal, KaradZi¢ does not challenge that his objections

impaired his ability to defend himsel
at trial to the notice provided in the Indictment in relation to, inter alia, Counts 4, 7, and 11 were
untimely. Consequently, and in view of the fact that KaradZi¢’s contentions on appeal mirror those
that were determined to be untimely at trial,’® the Appeals Chamber finds that, to the extent that
Karadzic identifies material defects in the Indictment which were not cured, he must demonstrate

that his ability to defend himself was materially impaired.'*°

132 Trial Tudgement, paras. 2460, 2462, 2463, 3524, 5618-5620, 6003.

133 Trial Judgement, paras. 2466, 2468, 2474, 2481, 3524, 6006.

13 Trial Tudgement, paras. 5951, 5962, 5992-5994, 6010.

133 See KaradZi¢ Notice of Appeal, p. 4; KaradZi¢ Appeal Brief, paras. 35, 41, 47.

136 See Prlic et al. Appeal Judgement, paras. 27, 67; Ngirabatware Appeal Judgement, para. 115 and references cited
therein.

Y7 See Priic et al. Appeal Judgement, para. 96; Ngirabatware Appeal Judgement, para. 116 and references cited therein.
138 See Decision of 30 September 2014, para. 22.

139 For extermination, compare Prosecutor v. Radovan KaradZi¢, Case No. IT-95-5/18-T, Motion for Relief from
Defects in the Indictment, 28 August 2014 (*Motion of 28 August 2014”), paras. 22, 23 with Karadzi¢ Appeal Brief,
paras. 31-33. For deportation, compare Motion of 28 August 2014, para. 26 with KaradZi¢ Appeal Brief, paras. 36, 37.
For hostage-taking, compare Motion of 28 August 2014, paras. 33-35 with Karadzi¢ Appeal Brief, paras. 42, 43.

10 See Prlic et al. Appeal Judgement, paras. 30, 100. See also The Prosecutor v. Théoneste Bagosora et al., Case No.
ICTR-98-41-AR73, Decision on Aloys Ntabakuze’s Interlocutory Appeal on Questions of Law Raised by the 29 June
2006 Trial Chamber I Decision on Motion for Exclusion of Evidence, 18 September 2006, paras. 45, 46.
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(a) Count 4 (Extermination)

- 48. KaradZi¢ contends that the Indictment alleged 83 incidents of killing without specifying
which of them were charged as extermination under Count 4 and that the Prosecution Pre-Trial

Brief did not cure this defect.'*!

He submits that, had he known which exact incidents were charged
as extermination, he could have challenged, for example, whether the 45 persons killed in Bijeljina

in April 1992 were civilians or whether some had been taking an active part in the hostilities.'*?

49.  The Prosecution responds that the incidents supporting KaradZi¢’s extermination conviction
were sufficiently pleaded and that, in any event, he has not demonstrated that his defence was

materially impaired by any alleged defect.?

50. The Appeals Chamber observes that the Indictment expressly identified every incident of
killing as supporting Count 4 of the Indictment,'** including the killings in Bijeljina in April 1992
which underpin, in part, KaradZi¢’s conviction for extermination.!* The Appeals Chamber

- therefore dismisses KaradZi¢’s contentions as they relate to Count 4 of the Indictment.

(b) Count 7 (Deportation)

51. KaradZi¢ submits that the Indictment, as well as subsequent Prosecution submissions,
impermissibly alleged deportation and inhumane acts (forcible transfer) interchangeably.146 He
contends, in particular, that the Prosecution failed to specify which population transfers charged in
the Indictment were across. a de facto or a de jure state border so as to constitute the crime of
deportation, as opposed to inhumane acts (forcible transfer).'*’ Because of this omission, he argues
that, in his final trial brief, he only challenged two incidents of population transfer from Kozluk and
Bosanski Novi under the belief that they were charged as deportation whereas the Trial Chamber

convicted him of deportation for four other incidents.'*®

52. The Prosecution responds that the Indictment sufficiently pleaded the crimes of inhumane

acts (forcible transfer) and deportation and that it provided further details of borders allegedly

11 Raradzi¢ Appeal Brief, paras. 31-33. See also Karad?i¢ Reply Brief, para. 21.

12 K arad?i¢ Appeal Brief, para. 34. See also Karad?ié Reply Brief, paras. 22, 23.

3 prosecution Response Brief, paras. 31, 32. See also Prosecution Response Brief, para. 28.

14 See Indictment, paras. 63, 66.

145 See Indictment, para. 63(a); Scheduled Incident A.1.

146 Rarad?i¢ Appeal Brief, paras. 36-38.

147 Karadzic Appeal Brief, para. 36. KaradZi¢ highlights several cases where the pleading of the charge of deportation
was found to be insufficient. See KaradZi¢ Appeal Brief, para. 39, referring to Dordevi¢ Appeal Judgement, paras. 598,
599, Kordic and Cerkez Appeal Judgement, paras. 155-163, Sainovic et al. Appeal Judgement, para. 263.

148 Raradzi¢ Appeal Brief, para. 40. See also KaradZi¢ Reply Brief, para. 26.
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crossed in its pre-trial submissions.'* It also contends that KaradZi¢ has not shown that his defence
was materially impaired as he defended against deportation and inhumane acts (forcible transfer) on
the same basis, namely that the movements were voluntary and that he was not responsible for

them. '™

53. Karadzi€ replies that the Prosecution does not dispute that the Indictment does not specify
which displacements constituted deportation and which constituted inhumane acts (forcible
transfer) and reiterates that the Appeals Chamber should find the Indictment defective on this
basis."”! He further contends that the Prosecution’s references to its pre-trial submissions fail to
demonstrate that this defect was cured.’® He emphasizes that his defence was materially impaired
as he never had the opportunity to argue that the element of crossing a border was not satisfied in
relation to his deportation convictions that were not based on transfers from Kozluk and Bosanski

Novi.!3?

54.  The Appeals Chamber observes that the Indictment alleged that the forcible displacements
of Bosnian Muslims and Bosnian Croats from the “Municipalities”, which included, inter alia,
Bijeljina, Zvornik, Bosanski Novi, Foca, and Prijedor, constituted the crimes of deportation and
inhumane acts (forcible transfer).”* The Indictment further alleged that such displacements
occurred “either across a de facto 6r de jure border or internally without the crossing of a de facto

or de jure border”.!*®

55.  The Appeals Chamber also notes that the Trial Chamber, when considering Karadzié’s
challenges to the Indictment at the close of trial, found that a high degree of specificity was not
required in view of the fact that the crime base was of a large scale and long duration and because

Karadzi¢ was a high ranking official who was not alleged to be a physical perpetrator or proximate |

9 Prosecution Response Brief, para. 33.

159 prosecution Response Brief, para. 34.

! Karadzi¢ Reply Brief, para. 24.

12 Karadzi¢ Reply Brief, para. 25. As further evidence that the defective pleading of deportation was not cured by the
Prosecution’s submissions, KaradZi¢ suggests that, during closing arguments, even the Trial Chamber expressed
confusion as to what events were charged as deportation. See KaradZi¢ Reply Brief, para. 25, referring to T. 7 October
2014 pp. 48071, 48072.

193 Karadzi¢ Reply Brief, para. 26.

13 See Indictment, paras. 48, 69, 71, 72.

155 See Indictment, para. 69 (*As described below, between March 1992 and 30 November 1995, Serb Forces and
Bosnian Serb Political and Governmental Organs forcibly displaced Bosnian Muslims and Bosnian Croats from areas
within the Municipalities and within Srebrenica in which they were lawfully present either across a de facto or de jure
border or internally without the crossing of a de facto or de jure border.”).

25 _ .
Case No. MICT-13-55-A _ 20 March 2019



8827

to many of the alleged events."*® Consequently, it considered, inter alia, that Count 7 was pleaded

with sufficient specificity in the Indictment."’

56.  The Appeals Chamber finds no error in the Trial Chamber’s determination that the
Indictment sufficiently pleaded the crime of deportation and recalls that, in relation to the alleged
forcible displacements of Bosnian Muslims and Bosnian Croats, KaradZi¢ was provided with the
requisite notice as the “Municipalities” were identified in the Indictment and the Indictment stated
- that such displacements occurred “either across a de facto or de jure border or internally without the
'crossing of a de facto or de jure border”."® The Appeals Chamber further considers that the
allegations were pleaded with sufficient specificity, particularly considering that the expulsions
resulted from a number of attacks over a prolonged period of time and that KaradZi¢ was not
alleged to have directly participated in such expulsions.159 The Appeals Chamber likewise
considers, in view of the established practice allowing cumulative charging, that the Prosecution
was not required to distinguish in the Indictment wﬁich events resulted in deportation as opposed to

inhumane acts (forcible transfer).'®

57. Based on the foregoing, the Appeals Chamber dismisses KaradZi¢’s contentions as they

relate to Count 7 of the Indictment.

(¢) Count 11 (Hostage-Taking)

58. KaradZi¢ submits that a threat to kill, injure, or continue to detain prisoners is an essential
element of hostage-taking and that the Indictment failed to allege the verbal conduct constituting
it.'! He stresses that the Prosecution was not excused from pleading this particular charge with
more specificity in view of the breadth of the charge, because KaradZi¢’s alleged responsibility only

concerned “a handful of specific acts in a small area within a narrow time frame”.'** He argues that

3¢ Decision of 30 September 2014, para. 25.

7 Decision of 30 September 2014, para. 25.

138 See Indictment, paras. 48, 69, 71, 72.

9 Cf. Naletili¢ and Martinovi¢ Appeal Tudgement, para. 24 (“Whether particular facts are material depends on the
nature of the Prosecution case. [...] [L]ess detail may be acceptable if the sheer scale of the alleged crimes makes it
impracticable to require a high degree of specificity in such matters as the identity of the victims and the dates for the
commission of the crimes.”) (internal quotations and references omitted). See also Prlic et al. Appeal Judgement, para.
91 (“A decisive factor in determining the degree of specificity with which the Prosecution is required to particularise
the facts of its case in the indictment is the nature of the alleged criminal conduct of the accused.”).

1% See Simba Appeal Judgement, para. 276; Naletilic and Martinovic Appeal Judgement, para. 103.

1% Karad?i¢ Appeal Brief, paras. 42, 44, 45. KaradZi¢ cites several authorities for the proposition that when a verbal
statement constitutes “an element of the crime”, such conduct must be pleaded with specificity in the indictment. See
KaradZi¢ Appeal Brief, para. 44, referring to Kanyarukiga Appeal Judgement, para. 76 (concerning the mode of
participation of planning), Muvunyi Appeal Judgement of 29 August 2008, para. 121 (concerning direct and public
incitement to commit genocide), Nahimana et al. Appeal Judgement, para. 405 (concerning direct and public incitement
to commit genocide).

12 Karadzi¢ Appeal Brief, para. 43.
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he was prejudiced as his conviction for this crime was based on threats made by him and third

persons that were not pleaded in the Indictment.'®?

59. The Prosecution responds that the Indictment identified the relevant threats related to the
hostage-taking count and that its pre-trial submissions provided additional notice in this respect.164
It further responds that KaradZi¢ has not shown that his defence was materially impaired by any

pleading defect.'®®

60. KaradZi¢ replies that the Indictment failed to specify the dates, locations, and form of
threats, or who was responsible for making them, and that the Prosecution’s pre-trial submissions
did not cure the failure to sufficiently plead the verbal conduct necessary to establish the actus reus
of hostage-taking.'*® He contends thaf his defence was materially impaired as he assumed that his
own pre-detention statements were the operative threats and that he did not elicit exculpatory

evidence due to this misunderstanding.167

61. The Appeals Chamber observes that Count 11 alleges that between 26 May 1995 and
19 June 1995 “Bosnian Serb Forces” detained over 200 UN peacekeepers and military observers
and that “[t]hreats were issued to third parties, including NATO and UN commanders, that further
NATO attacks on Bosnian Serb military targets would result in the injury, death, or continued
detention of the detainees”.!®® As noted above, the Trial Chamber, on two occasions, found that the
Indictment was not defective with respect to the pleading of this count.'® When concluding that the
elements of hostage-taking had been established, and, in particular, the actus reus of the crime, the
Trial Chamber determined that, while UN personnel were detained, “Bosnian Serb Forces
threatened to kill, injure, or continue to detain them unless NATO ceased its air strikes” and that
“[tThese threats were communicated by the Bosnian Serb Forces to the detained UN .personnel and

to UNMO and UNPROFOR headquarters”.'™

62.  The Appeals Chamber finds no error in the conclusions of the Trial Chamber that the
Indictment was sufficiently precise with respect to Count 11, particularly as it concerned the
pleading of the actus reus of the crime of hostage-taking. Specifically, contrary to KaradZzi¢’s

contention, the Indictment provided the material facts supporting the charge, that is the operative

13 Karadzi¢ Appeal Brief, para. 46.

164 prosecution Response Brief, paras. 35, 37. The Prosecution disputes that the authorities cited by KaradZi¢ establish a
“bright-line rule about pleading ‘operative verbal conduct™’. Prosecution Response Brief, para. 35.

19 prosecution Response Brief, para. 38.

166 Karadzi¢ Reply Brief, paras. 27, 28.

197 Raradzi¢ Reply Brief, para. 29.

168 See Indictment, para. 86.

1 See supra paras. 43, 44.
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verbal conduct as it relates to the actus reus of hostage-taking.'”! The Appeals Chamber considers
that no further specificity was required, given the limited time frame alleged for the crime as well as
the fact that the Indictment identified Bosnian Serb forces as having physically taken UN personnel
hostage.172 In this respect, the Appeals Chamber emphasizes that the Prosecution is obligated “to
state the material facts underpinning the charges in the indictment, but not the evidence by which
such material facts are to be proven”.173 To the extent KaradZi¢ argues that greater specificity of
pleading was required because the actus reus of the crime of hostage-taking was established based
on verbal threats issued by him, the Appeals Chamber notes that the Trial Chamber only relied upon
the threats made by others, namely the Bosnian Serb forces, in finding that the crime of hostage-

taking occurred.'”

63. Consequently, the Appeals Chamber dismisses KaradZi¢’s contentions concerning Count 11

of the Indictment.

179 Trial Judgement, para. 5944.
"' See Indictment, para. 86 (“Between approximately 26 May 1995 and 19 June 1995, Bosnian Serb Forces detained
over two hundred UN peacekeepers and military observers in various locations, including Pale, Sarajevo, Banja Luka,
and GoraZde and held them at various locations in the RS, including locations of strategic or military significance in
order to render the locations immune from NATO air strikes and to prevent air strikes from continuing. Threats were
issued to third parties, including NATO and UN commanders, that further NATO attacks on Bosnian Serb military
targets would result in the injury, death, or continued detention of the detainees. Some of the detainees were assaulted
or otherwise maltreated during their captivity.”).
2 In any event, the Appeals Chamber observes that the Prosecution’s Pre-Trial Brief contains information suggesting
that Bosnian Serb forces threatened UN personnel in the course of their apprehension and detention. See, e.g.,
Prosecution Pre-Trial Brief, paras. 255, 257. Read in conjunction with the witness statements cited in support of this
information, the Prosecution provided additional information related to threats from Bosnian Serb forces to detained
UN personnel and UN headquarters. See Prosecution Pre-Trial Brief, n. 637, referring to Witness Statement of
KDZ213, 6 September 1995, ERN:0033-8078-0033-8084, at 0033-8079, Witness Statement of KDZ253, 3 August
1995, ERN:0033-3479-0033-3483, at 0033-3481; Prosecution Pre-Trial Brief, n. 648, referring to Witness Statement of
. KDZ112, 18 March 1998, ERN:0065-0781-0065-0800, at 0065-0792, Witness Statement of KDZ259, 3 March 1998,
ERN:0065-0712-0065-0736, at 0065-0721, 0065-0723, 0065-0724. Likewise, information that Bosnian Serb forces
threatened UN personnel was also included in the Prosecution Rule 65 fer Witness List. Prosecutor v. Radovan
KaradZié, Case No. IT-95-5/18-PT, Prosecution’s Submission Pursuant to Rule 65 ter (E)(i)-(iii), 18 May 2009 (public
with partly confidential appendices) (“Prosecution Rule 65 ter Submissions™), Appendix II (confidential) (“Prosecution
Rule 65 ter Witness List of 18 May 2009), pp. 319, 320, 327, 337, 348, 355. In these circumstances, KaradZic¢ fails to
demonstrate that he was given insufficient notice with respect to the pleading of the threats forming, in part, the actus
reus of the crime of hostage-taking.
1 Prli¢ et al. Appeal Judgement, para. 27; Niyitegeka Appeal Judgement, para. 193; Kupreski¢ et al. Appeal
Judgement, para. §8.
174 See Trial Judgement, para. 5944, referring to Trial Judgement, paras. 5871, 5872, 5874-5876, 5880, 5890, 5894,
5895, 5899, 5902, 5914, 5915, 5917. The Appeals Chamber notes that, contrary to KaradZié¢’s submission, the Trial
Chamber did not rely on threats issued by KaradZi¢ in order to establish the actus reus of the crime of hostage-taking
and rejects his contention that further specificity in the Indictment was required with respect to verbal threats issued by
him. See Trial Judgement, para. 5944, referring to Trial Judgement, paras. 5871, 5872, 5874—5876, 5880, 5890, 5894,
5895, 5899, 5902, 5914, 5915, 5917. Although paragraph 5961 of the Trial Judgement in the legal findings section for
hostage-taking refers to threats issued by him, this evidence was used to support findings on the common criminal
purpose of the hostage-taking joint criminal enterprise but not to establish the actus reus of the crime. See Trial
Judgement, paras. 5957-5962. KaradZi¢’s submissions do not demonstrate that the Indictment was deficient as it
concerned the common criminal purpose of the hostage-taking joint criminal enterprise or his contributions to it. See
Indictment, paras. 25-29. Cf. Nizeyimana Appeal Judgement, paras. 315-317. Moreover, any deficiency in the
Indictment in this respect would have been cured through the provision of timely, clear, and consistent notice as
Karadzié’s conduct of issuing threats is also referred to in the Prosecution Pre-Trial Brief’s section on the crime of
 hostage-taking. Compare Trial Judgement, para. 5961 with Prosecution Pre-Trial Brief, para. 247.
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(d) Conclusion

64. Based on the foregoing, the Appeals Chamber dismisses Grounds 3 through 5 of Karadzic¢’s
“appeal.
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4. Alleged Errors in Failure to Limit the Scope of the Trial and to Remedy Disclosure Violations

(Ground 6)

65. KaradZi¢ argues under Ground 6 of his appeal that the Trial Chamber’s failure to limit the
scope of the trial and to properly remedy repeated disclosure violations by the Prosecution led to an

“unmanageable and unfair trial”.!” Each of these contentions will be addressed in turn below.

(a) Scope of the Trial

66. On 16 February 2009, the Trial Chamber granted, in part, the Prosecution’s request for leave
to amend the First Amended Indictment and denied KaradZi¢’s request to limit the charges in the
proposed second amended indictment.'”® The Trial Chamber held that according to Rule 50 of the
ICTY Rules, the Prosecution can request amendments to an indictment and a trial chamber may
grant or deny such request once it has heard the parties, but “an attempt [...] to impose its will to
effect wholesale restriction” of an indictment would exceed the scope of its discretion.!”” On 22
“July 2009, following the filing of the Third Amended Indictment,'”® the Trial Chamber ordered the
Prosecution to propose reductions to its case pursuant to Rule 73 bis (D) of the ICTY Rules,'”
which the Prosecution did on 31 August 2009.'* On 8 October 2009, the Trial Chamber approved
the Prosecution’s proposals and reduced the number of crime sites and incidents charged in the

Indictment.'®!

While acknowledging its disappointment with the Prosecution’s reluctance to
identify further crime sites and incidents that could be excluded from the scope of the trial,'® the
Trial Chamber did not order further reductions.'** On 27 January 2012, the Trial Chamber rejected

KaradZi¢’s request to exclude from the scope of the Indictment allegations concerning a number of

15 Karad¥i¢ Appeal Brief, para. 112; T. 23 April 2018 pp. 98-106.

18 prosecutor v. Radovan Karad?i¢, Case No. 1T-95-5/18-PT, Decision on Prosecution Motion to Amend the First

Amended Indictment, 16 February 2009 (“Decision of 16 February 2009), para. 54.

7 See Decision of 16 February 2009, para. 37.

'8 See Prosecutor v. Radovan KaradZi¢, Case No. IT-95-5/18-PT, Third Amended Indictment, 27 February 2009.

' prosecutor v. Radovan Karad3i¢, Case No. IT-95-5/18-PT, Order to the Prosecution under Rule 73 bis (D), 22 July

2009 (“Order of 22 July 2009”), paras. 5, 7.

'8 prosecutor v. Radovan Karad?i¢, Case No. IT-95-5/18-PT, Prosecution Submission Pursuant to Rule 73[ bis (D),

31 August 2009 (public with confidential Appendix A and public Appendix B) (“Prosecution Submission of

31 August 2009”). On 8 September 2009, the Trial Chamber invited the Prosecution to propose further reductions to the

Indictment. See T. 8 September 2009 p. 451. On 18 September 2009, the Prosecution declined to propose any further

reductions, arguing that the removal of additional counts, crime sites, or incidents would have an adverse impact on its

ability to fairly present its case. See Prosecutor v. Radovan Karad?i¢, Case No. IT-95-5/18-PT, Prosecution Second
" Submission Pursuant to Rule 73[ Jbis (D), 18 September 2009 (public with confidential Appendix A), paras. 1, 22.

' Prosecutor v. Radovan Karad?i¢, Case No. IT-95-5/18-PT, Decision on the Application of Rule 73 bis, 8 October

2009 (“Decision of 8 October 2009™), paras. 6, 7, 11.

' Decision of 8 October 2009, para. 5.

18 Decision of 8 October 2009, paras. 5, 6.
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Sarajevo-related shelling and sniping incidents that were excluded from the pending ICTY trial

against Ratko Mladi¢ at the Prosecution’s request.'®*

67. Karadzi¢ argues that the Trial Chamber erred when it declined to reduce the scope of the
trial either under Rule 50 or under Rule 73 bis of the ICTY Rules.'® In particular, KaradZi¢ submits
that the Trial Chamber erred as a matter of law in concluding in its Decision of 16 February 2009
that it lacked the authority to approve amendments to an indictment at the request of the defence or
sua sponte.186 According to Karadzi¢, nothing in the text of Rule 50 of the ICTY Rules or the
jurisprudence interpreting it limits the nature or scope of amendments to an indictment that may be

187 Karadzi¢ also points out that, in the Mladic case, the.

approved or rejected by a trial chamber.
Prosecution took a contrary position to the Trial Chamber’s Decision of 16 February 2009 and
argued that, under Rule 50 of the ICTY Rules, a trial chamber has the power to sever an indictment

and order the trial to proceed only on some of the initial charges.'*®

68.  KaradZic further argues that the Trial Chamber erred in its Decision of 8 October 2009 when
it refused to use its discretion under Rule 73 bis of the ICTY Rules to reduce the scope of the
Prosecution’s case, which, in turn, set the stage for an unmanageable and unfair trial.'® According
to Karadzi¢, Rule 73 bis of the ICTY Rules provides several ways by which a trial chamber may

190 . .y
* In this case, Karadzi¢ contends that, even

reduce the scope of a trial to make it more manageable.
though the Trial Chamber invited the Prosecution to propose reductions to the scope of the
indictment, it did not order reductions beyond those proposed by the Prosecution, and declined to
remove from the indictment allegations about incidents that were excluded from the almost

identical indictment in the Mladic case.*”!

69.  The Prosecution responds that KaradZi¢ fails to demonstrate that the scope of the trial

caused him prejudice or that the Trial Chamber abused its discretion under Rules 50 and 73 bis of

8% prosecutor v. Radovan Karad?i¢, Case No. IT-95-5/18-T, Decision on the Accused’s Motion to Strike Scheduled
Sarajevo Shelling and Sniping Incidents, 27 January 2012 (“Decision of 27 January 2012”), paras. 7-12.

'8 Karadzi¢ Notice of Appeal, p. 5; KaradZié¢ Appeal Brief, paras. 49, 53, 112; T. 23 April 2018 pp. 99, 100.

186 K aradZi¢ Appeal Brief, paras. 49, 52.

187 KaradZi¢ Appeal Brief, para. 52.

188 Karadzi¢ Appeal Brief, paras. 50, 51, referring to Prosecutor v. Ratko Mladi¢, Case No. IT-09-92-PT, Consolidated
Prosecution Motion to Sever Indictment, to Conduct Separate Trials and to Amend Resulting Srebrenica Indictment
(Fublic with public and confidential annexes), 16 August 2011, paras. 21, 22.

89 Karad7i¢ Notice of Appeal, p. 5; KaradZi¢ Appeal Brief, paras. 53, 56, 60; T. 23 April 2018 pp. 99, 100. In support
of his arguments concerning the risks to the fairness of a trial that emanate from the approval of broad indictments,
Karadzi¢ cites to excerpts from articles and books by former ICTY judges and staff members. See KaradZié¢ Appeal
Brief, paras. 58, 59 and references cited therein.

190 Rarad7i¢ Appeal Brief, para. 54 (stating that only in “very exceptional circumstances [...] a case cannot be reduced
within the terms of Rule 73 bis™).

1 Karadzi¢ Appeal Brief, paras. 55, 57, referring to Decision of 27 January 2012, para. 12. In his reply, KaradZi¢ adds
that the Prosecution “concedes” that the Trial Chamber had the power to reduce the scope of the Indictment and submits
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the ICTY Rules.”* Tt contends that the Trial Chamber correctly held that Rule 50 of the ICTY
Rules ““is not the appropriate mechanism” for a defence request to sever an indictment or reduce the
scope of the trial, which is consistent with the Prosecution’s position in the Mladic¢ case.'”® The
Prosecution further argues that the Trial Chamber did substantially reduce the scope of the trial at
the Rule 73 bis (D) stage, and that, instead of identifying any error, Karadzi¢ attempts to link the
Rule 73 bis decision to the volume of disclosure in his case.'®® The Prosecution contends that this
argument is “misconceived” as any “reasonably representative” charges against KaradZi¢ would
have necessitated an enormous amount of disclosure given, inter alia, his position and his role in

designing criminal policies.195

70. The Appeals Chamber observes that Rule 50(A)(i)(c) of the ICTY Rules states that “the
Prosecutor may amend an indictment after the assignment of the case to a Trial Chamber, with the
leave of that Trial Chamber or a Judge of that Chamber, after having heard the parties”. According
to the plain language of this provision, once a case is assigned to a trial chamber, the indictment
may be amended at the Prosecution’s request with the leave of the trial chamber or a Judge of the
chamber. While a trial chamber has ample discretion to grant or deny the Prosecution’s request, it
may only exercise this discretion after the Prosecution first seeks an amendment to the indictment.
As the Trial Chamber correctly held, it is the prerogative of the Prosecution to request amendments
to an indictment and a ftrial chamber cannot modify an indictment sua sponte — let alone at the

behest of the defence, as KaradZi¢ sought to do in this case.'®

71. Contrary to KaradZzi¢’s arguments, the Prosecution’s position in the Mladi¢ case was
anything but inconsistent with this interpretation of Rule 50 of the ICTY Rules. In that case, it was
the Prosecution — not the defence — that requested the severance of the chatges against Mladic. 197
The Appeals Chamber finds no error in the Trial Chamber’s conclusion that Rule 50 of the ICTY
Rules was not the “appropriate mechanism” to effect a reduction in the scope of the case at the

request of the Defence, because, under Rule 50 of the ICTY Rules, the Chamber lacked the power

that its repeated failure to comply with disclosure obligations, despite its “protestations of good faith”, is proof of the
unmanageable scope of the Indictment. See KaradZi¢ Reply Brief, para. 32.
%2 Prosecution Response Brief, paras. 41, 43, 44. See also T. 23 April 2018 pp. 173-179.
1%3 Prosecution Response Brief, para. 43.
194 Prosecutlon Response Brief, para. 44.
Prosecunon Response Brief, para. 44.
% See Decision of 16 February 2009, paras. 37, 39.
7 See Prosecutor v. Ratko Mladié¢, Case No. IT-09-92-PT, Decision on Consolidated Prosecution Motion to Sever the
Indictment, to Conduct Separate Trials, and to Amend the Indictment, 13 October 2011, para. 2. The Trial Chamber was
also correct in finding that KaradZi¢’s reliance on a decision in the case of Prosecutor v. Milan Milutinovié et al. was
equally misplaced, since, unlike this case, the Trial Chamber in that case was seized of: (i) a request from the
Prosecution for leave to amend the indictment; and (ii) motions by two of the accused pursuant to Rule 72 (A) of the
ICTY Rules. See Decision of 16 February 2009, para. 38, referring to Prosecutor v. Milan Milutinovic et al., Case No.
IT-05-87-PT, Decision on Defence Motions Alleging Defects in the Form of the Proposed Amended Joinder
Indictment, 22 March 2006.
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to order reductions beyond those requested by the Prosecution.'”® The Trial Chamber correctly drew
a distinction between: (i) the amendment of an indictment pursuant to Rule 50 of the ICTY Rules
(which can only be requested by the Prosecution); (i1) the modification of an indictment followin ga
successful defence motion pursuant to Rule 72 of the ICTY Rules, including a motion under Rule
72(A)(ii) of the ICTY Rules for the severance of counts or the conduct of separate trials; and (iii)
the Trial Chamber’s discretion to invite the Prosecution pursuant to Rule 73 bis of the ICTY Rules
to reduce the number of counts charged in the indictment.”® The Appeals Chamber, therefore,
dismisses Karadzi¢’s challenges to the Trial Chamber’s interpretation of Rule 50 of the ICTY Rules
in the Decision of 16 February 2009.

2. Equally without merit is KaradZi¢’s assertion that the Trial Chamber, in the Decision of 8
October 2009, abused its discretionary power under Rule 73 bis (D) of the ICTY Rules, which
provides that:

[a]fter having heard the Prosecutor, the Trial Chamber, in the interest of a fair and expeditious
trial, may invite the Prosecutor to reduce the number of counts charged in the indictment and may
fix a number of crime sites or incidents comprised in one or more of the charges in respect of
which evidence may be presented by the Prosecutor which, having regard to all the relevant
circumstances, including the crimes charged in the indictment, their classification and nature, the
places where they are alleged to have been committed, their scale and the victims of the crimes,
are reasonably representative of the crimes charged.

The Appeals Chamber recalls that trial chambers enjoy considerable discretion in relation to the
management of the proceedings before them,?00 This discretion, however, must be exercised in
accordance with Articles 20(1) and 21 of the ICTY Statute, which require trial chambers to ensure
. that trials are fair and conducted with full respect for the rights of the accused.””! Where a party
alleges on appeal that its right to a fair trial has been infringed, it must prove that the violation

caused prejudice that amounts to an error of law invalidating the judgeme11t.202

73.  In this case, the Trial Chamber ordered the Prosecution to propose reductions to the size of
the case, pursuant to Rule 73 bis of the ICTY Rules,””® and then, having reviewed the proposals,
ordered the exclusion of specific crime sites and incidents from the scope of the trial.*** While the

Trial Chamber limited itself to considering and granting the Prosecution’s proposals and did not

198 Raradi¢ Appeal Brief, para. 50; Decision of 16 February 2009, paras. 37, 39.

199 Decision of 16 February 2009, para. 38. ‘

29 prli¢ et al. Appeal Judgement, para. 26; Sainovic et al. Appeal Judgement, para. 29. See also Nyiramasuhuko et al.
APpeal Judgement, para. 137; Ndahimana Appeal Judgement, para. 14.

201 See, e.g., Mladi¢ Decision of 22 October 2013, para. 12; Ndahimana Appeal Judgement, para. 14; Gali¢ Appeal
Judgement, para. 18.

22 Prli¢ et al. Appeal Judgement, para. 26; Nyiramasuhuko et al. Appeal Judgement, para. 346, Ndindiliyimana et al.
Agpeal Judgement, para. 29; Sainovic et al. Appeal Judgement, para. 29 and references cited therein.

203 Decision of 8 October 2009, paras. 2, 3, referring to Prosecutor v. Radovan KaradZi¢, Case No. IT-95-5/18-PT, T. 8
September 2009 p. 451; Order of 22 July 2009, para. 7.

204 Decision of 8 October 2009, paras. 6, 11.
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order, sua sponte, the exclusion of additional crime sites and incidents, there is no indication that
the Trial Chamber’s restraint in the exercise of its discretion rendered KaradZi¢’s trial

unmanageable or unfair.

74. KaradZi¢’s reliance on the exclusion of certain Sarajevo-related incidents from the scope of
the Mladic case is also misplaced. In that case, it was the Prosecution that proposed the exclusion of

295 1n this case, the Prosecution did not propose the

those incidents from the scope of the indictment.
exclusion of the same incidents from the Indictment. On appeal, KaradZi¢’s complaint focuses on
the Trial Chamber’s refusal to exercise its discretion to exclude from the Indictment incidents that

the Prosecution did not seek to exclude. Furthermore, as the Trial Chamber correctly found, “while
the case against Mladi¢ overlaps with these prdceedings [in the KaradZi¢ case] to a significant
extent, there are also a number of differences between them, such as the fact that the two accused
held different positions during the conflict [...] [and thié] divergence alone may be sufficient to

account for a variation in the incidents charged and the necessity to lead evidence on a greater

number of incidents [in the Karad?i¢ case]”.*

75. In the preamble of Ground 6 of his appeal, Karadzi¢ generally alleges that the scope of the
trial “caused the disclosure violations, which the Chamber failed to remedy”, thus resulting in a
violation of his fair trial rights.**” In the view of the Appeals Chamber, this contention is cursory
and unsubstantiated. In his submissions on appeal, KaradZi¢ points to nothing that establishes a
causal (or other) link between the Prosecution’s disclosure violations and the scope of the case, and
does not substantiate his allegation — as will be further explained in the following section — that the
Trial Chamber utterly “failed to remedy” those violations so as to cause irreparable harm to his fair

trial rights.zo8

76.  Inview of the foregoing, the Appeals Chamber finds that KaradZi¢ has failed to demonstrate
any impairment of his fair trial rights as a result of the Trial Chamber’s decision to order reductions

in the Indictment only to the extent proposed by the Prosecution.

*% Decision of 27 January 2012, para. 1. See Prosecution Submission of 31 August 2009.
296 Dyecision of 27 January 2012, para. 8.

07 Karadzi¢ Appeal Brief, p. 17.

28 See infra Section IILA.4(b).
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(b) Disclosure Violations

77. Throughout the trial, KaradZi¢ filed 108 motions alleging that the Prosecution violated its
disclosure obligations under Rules 66 and/or 68 of the ICTY Rules.””® On a number of occasions,
the Trial Chamber found that the Prosecution violated its disclosure obligations pursuant to

Rule 66(A)(ii) and/or Rule 68 of the ICTY Rules.?!® The Trial Chamber considered, however, that

%% Trial Judgement, paras. 6154-6156. See also Prosecutor v. Radovan Karadzic, Case No. IT-95-5/18-T, 108" Motion
for Finding of Disclosure Violation and for Remedial Measures, 14 March 2016 (public with confidential annexes)
(“108™ Disclosure Motion”).

219 prosecutor v. Radovan Karadzic, Case No. IT-95-5/18-T, Decision on Accused’s 107" Disclosure Violation Motion,
14 March 2016 (“Decision on 107" Disclosure Motion”), paras. 17, 18; Prosecutor v. Radovan Karad7i¢, Case No. IT-
95-5/18-T, Decision on Accused’s 104" and 105" Disclosure Violation Motions, 18 February 2016 (“Decision on 104
and 105" Disclosure Motion”), paras. 26, 31, 32, 36; Prosecutor v. Radovan KaradZié¢, Case No. IT-95-5/18-T,
Decision on Accused’s 102™ and 103" Disclosure Violation Motions, 4 November 2015, paras. 33, 35, 40; Prosecutor
v. Radovan Karad?i¢, Case No. IT-95-5/18-T, Decision on Accused’s One Hundredth Disclosure Violation Motion, 13
July 2015 (“Decision on One Hundredth Disclosure Motion”), paras. 15, 19; Prosecutor v. Radovan KaradZié, Case No.
IT-95-5/18-T, Decision on Accused’s Ninety-Eighth and Ninety-Ninth Disclosure Violation Motions, 8 June 2015,
paras. 11, 12, 15, 17, 19; Prosecutor v. Radovan KaradZi¢, Case No. IT-95-5/18-T, Public Redacted Version of
“Decision on Accused’s Ninety-Third Disclosure Violation Motion” Issued on 13 October 2014, 20 March 2015
(“Decision on Ninety-Third Disclosure Motion”), paras. 16, 21; Prosecutor v. Radovan KaradZic, Case No. IT-95-5/18-
T, Decision on Accused’s Ninety-Sixth Disclosure Violation Motion, 21 January 2015, paras. 8, 11; Prosecutor v.
Radovan KaradZi¢, Case No. IT-95-5/18-T, Decision on Accused’s Ninety-Fifth Disclosure Violation Motion, 5
December 2014, paras. 10, 13;. Prosecutor v. Radovan KaradZi¢, Case No. IT-95-5/18-T, Decision on Accused’s
Ninety-Fourth Disclosure Violation Motion, 13 October 2014 (“Decision on Ninety-Fourth Disclosure Motion™), paras.
14, 19; Prosecutor v. Radovan KaradZi¢, Case No. IT-95-5/18-T, Decision on Accused’s Ninety-First Disclosure
Violation Motion, 7 May 2014, paras. 15, 17, 20; Prosecutor v. Radovan KaradZi¢, Case No. IT-95-5/18-T, Decision on
Accused’s Eighty-Ninth and Ninetieth Disclosure Violation Motions, 16 April 2014, paras. 20, 21; Prosecutor v.
Radovan Karad?ic¢, Case No. IT-95-5/18-T, Decision on Accused’s Eighty-Eighth Disclosure Violation Motion, 18
March 2014, paras. 10, 12; Prosecutor v. Radovan KaradZic¢, Case No. IT-95-5/18-T, Decision on Accused’s Eighty-
Seventh Disclosure Violation Motion, 10 March 2014, paras. 12, 16; T. 3 March 2014 p. 47546; Prosecutor v. Radovan
Karadiic¢, Case No. IT-95-5/18-T, Decision on Accused’s Eighty-Fifth Disclosure Violation Motion, 21 January 2014
(“Decision on Eighty-Fifth Disclosure Motion”), paras. 20, 24; Prosecutor v. Radovan KaradZi¢, Case No. [T-95-5/18-
T, Decision on Accused’s Eighty-Fourth Disclosure Violation Motion, 16 January 2014, paras. 14, 16; Prosecutor v.
Radovan KaradZié, Case No. IT-95-5/18-T, Decision on Accused’s Eighty-Third Motion for Finding of Disclosure
Violation, 21 November 2013 (confidential), paras. 10, 13; Prosecutor v. Radovan KaradZic¢, Case No. IT-95-5/18-T,
Decision on Accused’s Eighty-Second Disclosure Violation Motion, 7 November 2013, paras. 18, 19, 22; Prosecutor v.
Radovan KaradZi¢, Case No. IT-95-5/18-T, Decision on Accused’s Eightieth and Eighty-First Disclosure Violation
Motions, 9 July 2013, paras. 14, 18, 20; T. 9 May 2013 p. 38097; Prosecutor v. Radovan KaradZi¢, Case No. IT-95-
5/18-T, Decision on Accused’s Seventy-Seventh and Seventy-Eighth Disclosure Violation Motions, 11 March 2013
(“Decision on Seventy-Seventh and Seventy-Eighth Disclosure Motions™), paras. 18, 20, 25; T. 29 January 2013 pp.
32881, 32882; T. 17 January 2013 p. 32151; Prosecutor v. Radovan KaradZié, Case No. IT-95-5/18-T, Decision on
Accused’s Seventy-First Disclosure Violation Motion, 1 June 2012 (“Decision on Seventy-First Disclosure Motion™),
* paras. 10, 11, 14; T. 15 March 2012 pp. 26316, 26317; Prosecutor v. Radovan KaradZié, Case No. IT-95-5/18-T, Public
Redacted Version of “Decision on Accused’s Sixty-Seventh and Sixty-Eighth Disclosure Violation Motions” Issued on
1 March 2012, 1 March 2012, paras. 17, 22, 33, 37; Prosecutor v. Radovan KaradZi¢, Case No. IT-95-5/18-T, Decision
on Accused’s Sixty-Fifth Disclosure Violation Motion, 12 January 2012, paras. 16, 26; Prosecutor v. Radovan
Karadzi¢, Case No. IT-95-5/18-T, Decision on Accused’s Sixtieth, Sixty-First, Sixty-Third, and Sixty-Fourth
Disclosure Violation Motions, 22 November 2011, paras. 25, 27, 29, 31, 37; Prosecutor v. Radovan KaradZi¢, Case No.
IT-95-5/18-T, Decision on Accused’s Fifty-Ninth Disclosure Violation Motion, 14 October 2011, paras. 10, 14; T. 8
September 2011 p. 18638; T. 19 August 2011 p. 17484; Prosecutor v. Radovan KaradZi¢, Case No. IT-95-5/18-T,
Decision on Accused’s Fifty-Fifth Disclosure Violation Motion, 19 August 2011, paras. 11, 14; Prosecutor v. Radovan
Karad?i¢, Case No. IT-95-5/18-T, Decision on Accused’s Fifty-Third and Fifty-Fourth Disclosure Violation Motions,
22 July 2011 (“Decision on Fifty-Third and Fifty-Fourth Disclosure Motions”), paras. 13, 14, 17; Prosecutor V.
Radovan KaradZi¢, Case No. 1T-95-5/18-T, Decision on Accused’s Fifty-First and Fifty-Second Disclosure Violation
Motions, 7 July 2011 (“Decision on Fifty-First and Fifty-Second Disclosure Motions”), paras. 17, 19; Prosecutor v.
Radovan Karadzi¢, Case No. IT-95-5/18-T, Decision on Accused’s Forty-Ninth and Fiftieth Disclosure Violation
Motions, 30 June 2011 (“Decision on Forty-Ninth and Fiftieth Disclosure Motions”), paras. 38, 42, 46, 51, 55;
Prosecutor v. Radovan KaradZié, Case No. IT-95-5/18-T, Decision on Accused’s Forty-Seventh Motion for Finding of
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no remedies were warranted as no violation resulted in demonstrable prejudice to Karadzi¢.2"!
Notwithstanding, the Trial Chamber repeatedly reprimanded the Prosecution for its failure to adhere
to its disclosure obligations.?'? In certain instances, it required the Prosecution to explain failures to
adhere to its disclosure obligations and steps taken to ensure compliance with them, and ordered it
to take independent remedial action to avoid further violations.’’* The Trial Chamber also

suspended proceedings in certain instances and delayed the testimony of Prosecution witnesses to

Disclosure Violation and for Further Suspension of Proceedings, 10 May 2011 (“Decision on Forty-Seventh Disclosure
Motion™), paras. 14-16, 26; Prosecutor v. Radovan Karadzi¢, Case No. IT-95-5/18-T, Decision on Accused’s Forty-
Sixth Disclosure Violation Motion, 20 April 2011, paras. 8, 10; Prosecutor v. Radovan Karadzi¢, Case No. IT-95-5/18-
T, Decision on Accused’s Forty-Third to Forty-Fifth Disclosure Violation Motions, 8 April 2011, paras. 25, 27, 28, 32,
34, 37; Prosecutor v. Radovan Karadzi¢, Case No. IT-95-5/18-T, Decision on Accused’s Thirty-Seventh to Forty-
Second Disclosure Violation Motions with Partially Dissenting Opinion of Judge Kwon, 29 March 2011, paras. 25, 28,
34, 38-40; Prosecutor v. Radovan KaradZic, Case No. IT-95-5/18-T, Decision on Accused’s Thirty-Second, Thirty-
Third, Thirty-Fifth and Thirty-Sixth Disclosure Violation Motions, 24 February 2011, paras. 17, 21; Prosecutor v.
Radovan Karadzi¢, Case No. IT-95-5/18-T, Decision on Accused’s Thirtieth and Thirty-First Disclosure Violation
Motions, 3 February 2011, paras. 9, 12; Prosecutor v. Radovan Karad?ié, Case No. IT-95-5/18-T, Decision on
Accused’s Twenty-Ninth Disclosure Violation Motion, 11 January 2011 (“Decision on Twenty-Ninth Disclosure
Motion™), para. 12; Prosecutor v. Radovan Karadzic, Case No. IT-95-5/18-T, Decision on Accused’s Seventeenth bis
and Twenty-Eighth Disclosure Violation Motions, 16 December 2010, paras. 21, 23; Prosecutor v. Radovan Karad?ic,
Case No. IT-95-5/18-T, Decision on Accused’s Twenty-Seventh Disclosure Violation Motion, 17 November 2010,
para. 13; Prosecutor v. Radovan Karad?ic¢, Case No. IT-95-5/18-T, Decision on Accused’s Twenty-Second, Twenty-
Fourth and Twenty-Sixth Disclosure Violation Motions, 11 November 2010 (“Decision on Twenty-Second, Twenty-
Fourth and Twenty-Sixth Disclosure Motions™), paras. 27, 31, 35, 44; Prosecutor v. Radovan Karad?i¢, Case No. IT-
05-5/18-T, Decision on Accused’s Eighteenth to Twenty-First Disclosure Violation Motions, 2 November 2010
(“Decision on Eighteenth to Twenty-First Disclosure Motions™), paras. 31, 35, 37, 45; Prosecutor v. Radovan KaradZic,
Case No. IT-95-5/18-T, Decision on Accused’s Seventeenth Motion for Finding of Disclosure Violation and for
Remedial Measures, 30 September 2010 (“Decision on Seventeenth Disclosure Motion”), paras. 18, 22; Prosecutor v.
Radovan KaradZi¢, Case No. IT-95-5/18-T, Decision on Accused’s Eleventh to Fifteenth Motions for Finding of
Disclosure Violations and for Remedial Measures, 24 September 2010, paras. 27, 28, 30, 33, 34-36, 39, 43; Prosecutor
v. Radovan Karad?zic¢, Case No. IT-95-5/18-T, Decision on Accused’s Ninth and Tenth Motions for Finding of
Disclosure Violations and for Remedial Measures, 26 August 2010 (“Decision on Ninth and Tenth Disclosure
Motions”), paras. 17, 18, 20; Prosecutor v. Radovan Karad?ic, Case No. IT-95-5/18-T, Decision on Accused’s Seventh
and Fighth Motions for Finding of Disclosure Violations and for Remedial Measures, 18 August 2010, paras. 16, 20;
Prosecutor v. Radovan KaradZi¢, Case No. 1T-95-5/18-T, Decision on Accused’s Third, Fourth, Fifth, and Sixth
Motions for Finding of Disclosure Violations and for Remedial Measures, 20 July 2010 (“Decision on Third, Fourth,
Fifth, and Sixth Disclosure Motions™), paras. 28, 29, 40, 42; Prosecutor v. Radovan KaradZi¢ Case No. IT-95-5/18-T,
Decision on Accused’s Second Motion for Finding Disclosure Violation and for Remedial Measures, 17 June 2010
(“Decision on Second Disclosure Motion”), para. 12.

2 gl Judgement, paras. 6155, 6156. See also Prosecutor v. Radovan KaradZic, Case No. IT-95-5/18-T, Decision on
Accused’s Motion for New Trial for Disclosure Violations, 3 September 2012 (“Decision on Motion for New Trial”),
~ paras. 14, 17; Prosecutor v. Radovan KaradZic, Case No. IT-95-5/18-T, Decision on Accused’s Second Motion for New

Trial for Disclosure Violations, 14 August 2014 (“Decision on Second Motion for New Trial”), paras. 13, 15, 17.

2 Decision on Fifty-First and Fifty-Second Disclosure Motions, para. 17; Decision on Forty-Seventh Disclosure
Motion, para. 25; Prosecutor v. Radovan Karadzi¢, Case No. IT-95-5/18-T, Decision on Accused’s Motion for Fifth
Suspension of Proceedings, 17 March 2011 (“Decision on Fifth Suspension of Proceedings Motion”), para. 9;
Prosecutor v. Radovan Karad?ic¢, Case No. IT-95-5/18-T, Decision on Accused’s Motion for Fourth Suspension of
Proceedings, 16 February 2011 (“Decision on Fourth Suspension of Proceedings Motion™), paras. 10, 13; T. 10
February 2011 pp. 11474, 11475; Decision on Twenty-Second, Twenty-Fourth and Twenty-Sixth Disclosure Motions,
para. 42; Decision on Eighteenth to Twenty-First Disclosure Motions, para. 39; Decision on Seventeenth Disclosure
Motion, para. 22; Decision on Ninth and Tenth Disclosure Motions, para. 23; Decision on Second Disclosure Motion,

aras. 13-15, 17-19.

B See Decision on Ninety-Fourth Disclosure Motion, paras. 16, 19; Decision on Ninety-Third Disclosure Motion,
paras. 20, 21; Decision on Eighty-Fifth Disclosure Motion, para. 24; Decision on Seventy-Seventh and Seventy-Eighth
Disclosure Motions, paras. 23, 25; Decision on Forty-Ninth and Fiftieth Disclosure Motions, paras. 54, 55; Decision on
Third, Fourth, Fifth, and Sixth Disclosure Motions, para. 47; Decision on Second Disclosure Motion, para. 15. See also
Decision on Fifty-Third and Fifty-Fourth Disclosure Motions, paras. 6, 16; Prosecutor v. Radovan KaradZi¢, Case
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allow KaradZi¢ time to review extensive Prosecution disclosures or belatedly disclosed material

relevant to the prospective witnesses.***

78. At the end of the Prosecution case and at the close of trial, KaradZi¢ requested that the Trial
Chamber order a new trial either as a sanction for the Prosecution’s failure to adhere to its
disclosure obligations or as a remedy for the cumulative prejudice resulting therefrom.”*> When
dismissing this request at the conclusion of the Prosecution case, the Trial Chamber held that it was
cognizant of the cumulative effect of disclosure violations and that it had taken measures to ensure
that KaradZi¢’s preparations for trial had not been prejudiced and that his fair trial rights had not
been compromised.216 Specifically, the Trial Chamber noted that it had suspended proceedings,
delayed the testimony of Prosecution witnesses, imposed deadlines on the Prosecution to review
and disclose material, and required the Prosecution to provide detailed reports on its disclosure
practices.”!” Furthermore, the Trial Chamber emphasized that, although it found that disclosure

violations had occurred, KaradZi¢ had not been prejudiced as a result of them.?'®

79. When denying KaradZi¢’s renewed request for a new trial after the conclusion of the
Defence case, the Trial Chamber acknowledged that disclosure violations continued to occur during
the Defence case but noted that none had prejudiced KaradZi¢ individually or on a cumulative
basis.*’® The Trial Chamber again highlighted the remedial measures taken to ensure bthat
KaradZi¢’s preparations for trial were not prejudiced and that the cumulative effect of disclosure

“violations did not compromise his right to a fair trial.*°

80. KaradZi¢ argues that, although finding that the Prosecution violated its disclosure

obligations on 82 occasions, the Trial Chamber excused such violations and failed to provideb

No. IT-95-5/18-PT, Decision on Accused Motion for Disclosure of Rule 68 Material Obtained under Rule 70(B) and
Order on Prosecution Disclosure Report, 15 January 2009, pp. 2-4.

2 Prosecutor v. Radovan Karad$i¢, Case No. IT-95-5/18-T, Decision on Accused’s Motion for Modification of
Delayed Disclosure: Witnesses KDZ320, KDZ456, KDZ523 and KDZ532, 23 September 2011 (confidential)
(“Decision on Delayed Disclosure of 23 September 20117), paras. 22, 24; Decision on Forty-Seventh Disclosure
Motion, paras. 24, 26; Decision on Forty-Ninth and Fiftieth Disclosure Motions, para. 52, referring to T. 3 June 2011
pp. 14202-14204; ‘Decision on Fifth Suspension of Proceedings Motion, para. 10; Decision on Fourth Suspension of
Proceedings Motion, paras. 12-14; T. 10 February 2011, pp. 11474-11476; Decision on Twenty-Ninth Disclosure
Motion, paras. 13, 17, 18; Decision on Twenty-Second, Twenty-Fourth and Twenty-Sixth Disclosure Motions, paras.
41, 43, referring to 'T. 3 November 2010 pp. 8907, 8908; Decision on Eighteenth to Twenty-First Disclosure Motions,
paras. 43, 45; Decision on Seventeenth Disclosure Motion, para. 7, referring to T. 13 September 2010 pp. 6593, 6594;
Prosecutor v. Radovan Karadzi¢, Case No. IT-95-5/18-T, Decision on Accused’s Motion for Suspension of
Proceedings, 18 August 2010 (“Decision on Suspension of Proceedings”), para. 8; Decision on Third, Fourth, Fifth, and
- Sixth Disclosure Motions, paras. 30, 31, referring to T. 21 June 2010 p. 3941; T. 22 June 2010 pp. 4022, 4023.

215 Decision on Motion for New Trial, para. 4; Decision on Second Motion for New Trial, paras. 4, 11.

218 Decision on Motion for New Trial, paras. 14-16. See also Trial Judgement, para. 6154.

27 Decision on Motion for New Trial, paras. 14-16.

% Decision on Motion for New Trial, para. 17.

219 Decision on Second Motion for New Trial, paras. 12, 13, 15, 17. See also Trial Judgement, para. 6156.

20 Decision on Second Motion for New Trial, paras. 16, 17.
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effective remedies, rendering his trial unfair.?! Specifically, KaradZi¢ argues that the Trial
Chamber erroneously rejected his requests: (i) to exclude evidence; (ii) to require certification by
the Prosecution; (iii) to issue warnings and sanctions; (iv) to appoint a special master; (v) to order
access to the Prosecution’s database; (vi) to order a reduction in the scope of the case; (vii) to hold
an evidentiary hearing; (viii) to recall Prosecution witnesses; and (ix) to order a new trial. >
Karadzi¢ highlights jurisprudence from the ICTR and the ICTY allowing for analogous remedies®’
and alleges that, had the Trial Chamber sanctioned the Prosecution or provided remedies for such
violations, it could have curtailed or eliminated the Prosecution’s deficient disclosure practices.”**
Instead, KaradZi¢ submits, the Trial Chamber’s “inadequate” response to the disclosure violations
created a climate of impunity resulting in the Prosecution’s continued violation of its disclosure

obligations to the detriment of his right to a fair trial.**’

81. Karadzi€ also contends that the Trial Chamber erred in assessing the prejudice caused by the
Prosecution’s disclosure violations.**® Specifically, he submits that the Trial Chamber erroneously
‘required him to demonstrate that he suffered prejuciice, whereas, in light of relevant jurisprudence,
the Trial Chamber should have independently examined whether prejudice existed once any
disclosure violation had been established or required the Prosecution to demonstrate that his
defence was not materially impaired due to any such violation.*” In this regard, KaradZi¢ contends
that Prosecution disclosure violations are analogous to failures to provide sufficient notice in an
indictment, and that, when such violations have been established at trial, the Prosecution should
bear the burden of demonstrating that the accused’s ability to prepare a defence was not materially

impaired.228

221 g arad¥ié Notice of Appeal, p. 5; Karadzié Appeal Brief, paras. 61, 62, 73, 77, 84; KaradZi¢ Reply Brief, para. 38; T.
23 April 2018 pp. 99-106. KaradZi¢ points, in particular, to the following disclosure violations: (i) all witness
statements under Rule 66(A)(ii) of the ICTY Rules were ordered to be disclosed by 7 May 2009 but, between June and
December 2010, the Prosecution disclosed 388 witness statements, including some that had been in its possession for 10
to 15 years; (ii) between September and November 2010, the Prosecution disclosed 20,000 pages of material, which it
had obtained in January 2010; and (iii) on 31 January 2011, 28 February 2011, and 31 March 2011, after the start of the
trial, the Prosecution disclosed another 75,500 pages and 379 hours of videotaped witness interviews. See KaradZi¢
Appeal Brief, paras. 63, 64, 68. KaradZi¢ argues that monthly Prosecution reports reflect that by mid-May 2011,
269,550 pages of exculpatory material were disclosed after the trial began in October 2009. KaradZi¢ Appeal Brief,
pare. 68. See also T. 24 April 2018 pp. 242, 243.

22 Raradzi¢ Appeal Brief, paras. 63, 70, 71. See also KaradZi¢ Appeal Brief, paras. 62, 64.
3 See KaradZi¢ Appeal Brief, para. 73.
24 Karadzi¢ Appeal Brief, paras. 73, 74. See also Karadzic Appeal Brief, paras. 75, 76; T. 23 April 2018 pp. 99, 100.
5 See KaradZi¢ Notice of Appeal, p. 5; KaradZi¢ Appeal Brief, paras. 74, 76, 77, 84; T. 23 April 2018 pp. 103-105. See
also Karad7ié Appeal Brief, paras. 75, 76. Karadzi¢ supports this argument by referring to ICTY and ICTR Appeals
Chamber judgements and decisions emphasizing the importance of the Prosecution’s disclosure obligations. See
KaradZi¢ Appeal Brief, paras. 78-83.
26 See Karadzi¢ Notice of Appeal, p. 5; KaradZi¢ Appeal Brief, paras. 85-87; Karadzi¢ Reply Brief, para. 33.
227 Karad7i¢ Appeal Brief, paras. 87-92, 95, 99, 100, 111.
228 Karad?i¢ Appeal Brief, paras. 91, 92.
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82. Karadzi¢ further argues that, by not requiring the Prosecution to demonstrate that his
defence had not been materially impaired, the Trial Chamber failed to account for prejudice he in
fact suffered as a result of the Prosecution’s disclosure violations.”® Specifically, he submits that
his trial was unduly delayed as the Trial Chamber was required to ordef 14 weeks of adjournments
to remedy the disclosure violations.” O Karad#i¢ further contends that by disclosing 78 percent of
the total exculpatory material after the trial began, the Prosecution: (i) deprived him of his ability to
review the material and develop a coherent defence strategy before trial; and (ii) disrupted his
ability to bompletely review disclosed material as well as conduct other aspects of his defence in the
midst of trial.?*! Finally, KaradZi¢ submits that, in over 79 instances, the late disclosure prevented

him from confronting Prosecution witnesses with exculpatory material or prior statements.”

233

Karadzic¢ points to disclosure violations related to [REDACTED],”” Herbert Okuh, and Vitomir

Zepini¢ to suppart this argument.”* In view of these alleged errors and prejudice he suffered,

KaradZi¢ requests a new trial >

83.  The Prosecution responds that the number of disclosure violations found by the Trial
Chamber is not meaningful in view of the Trial Chamber’s additional finding that Karad7i¢
employed a litigation tactic of accumulating judicial determinations of disclosure violations without
regard to whether he suffered any prejudice from them.?*® In this re gard, the Prosecution asserts that
Karadzic¢: (i) simpIy lists remedies that he requested in relation to disclosure violations without
demonstrating any error in the decisiohs; and (ii) ignores the various remedies provided by the Trial
Chamber to ensure his right to a fair trial, including various adjournments granted so that the
Defence could absorb the disclosures made, as well as the Trial Chamber’s repeated finding that the

Prosecution acted in good faith.?*’

84. The Prosecution also argues that the Trial Chamber correctly placed the burden on Karadzic¢

to demonstrate that he suffered prejudice from disclosure violations.”®® In particular, the

*2%. Karadzi¢ Notice of Appeal, p. 5; Karad#i¢ Appeal Brief, paras. 95, 100, 111.

20 Karadi¢ Appeal Brief, para. 86. See also Karad#i¢ Reply Brief, para. 34.

#! Karadzi¢ Appeal Brief, paras. 93, 95, 96, 99; Karad#i¢ Reply Brief, para. 35. KaradZi¢ highlights the cases United
States v. Gil, R. v. Ward, and Prosecutor v. Anto FurundZija to suggest that disclosure of exculpatory material on the
eve of or after trial has commenced is inherently prejudicial. KaradZi¢ Appeal Brief, paras. 94-99, referring to United
States v Gil, 297 F.3d 93, 106 (2d Cir. 2002), R v. Ward, [1993] 1 WLR 619, 642; KaradZi¢ Reply Brief, para. 35,
referring to Prosecutor v. Anto FurundZija, Case No. IT-95-17/1-T, Decision, 16 July 1998, para. 15.

% Karadzi¢ Appeal Brief, paras. 100, 101; KaradZi¢ Reply Brief, para. 36.

3 [REDACTED].

2* Karadzi¢ Appeal Brief, paras. 106-110; KaradZi¢ Reply Brief, para. 37.

5 Karadzi¢ Appeal Brief, para. 112.

¢ prosecution Response Brief, paras. 39, 40, 46. The Prosecution further submits that Karadzi¢ recounts “empty
statistics describing numbers of pages disclosed and disclosure violations found, all devoid of reference to the content
of the material”. Prosecution Response Brief, para. 52. See also T. 23 April 2018 pp. 173-177.

27 prosecution Response Brief, paras. 50, 51, 53; T. 23 April 2018 pp. 173, 174, 176, 177.

28 prosecution Response Brief, para. 47.
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Prosecution contends that Karadzi¢’s references to notice jurisprudence do not provide cogent
reasons to depart from the “established law” applicable to Rule 68 disclosure violations.?*® It further
contends that KaradZi¢ has not shown that disclosure violations: (1) affected his right to a trial
“without undue delay;** (ii) prejudiced his trial preparation strategy;>* (iii) impaired his ability to

> or (iv) prejudiced his ability to elicit exculpatory evidence from

cross-examine witnesses;24
[REDACTED], Witness Okun, or Witness Zepim'c’.243 The Prosecution, therefore, submits that the
Trial Chamber “actively safeguarded the fairness of the proceedings” and that KaradZi¢ failed to

demonstrate that he suffered prejudice from the disclosure violations.”**

85. The Appeals Chamber recalls that decisions concerning disclosure pursuant to Rules 66 and
68 of the ICTY Rules as well as remedies for disclosure violations relate to the general conduct of

2% Tn order to

trial proceedings and therefore fall within the discretion of the trial chamber.
successfully challenge a discretionary decision, the appealing party must demonstrate that the trial
chamber committed a discernible error resulting in prejudice to that party.**® The Appeals Chamber
will only reverse a trial chamber’s discretionary decision where it is found to be based on an
incorrect interpretation of the governing law, based on a patently incorrect conclusion of fact, or

. . . . . . . 247
where it is so unfair or unreasonable as to constitute an abuse of the trial chamber’s discretion.

86.  The Appeals Chamber first turns to KaradZi¢’s contention that the Trial Chamber
erroneously rejected his requests for the following remedies to disclosure violations: (1) to exclude
evidence; (ii) to require certification by the Prosecution; (iii) to issue warnings and sanctions; (iv) to
appoint a special master; (v) to order access to the Prosecution’s database; (vi) to order a reduction
in the scope of the case; (vii) to hold an evidentiary hearing; (viii) to recall Prosecution witnesses;
and (ix) to order a new trial. By simply listing his requests for remedies that the Trial Chamber
denied, KaradZi¢’s contentions on appeal fail to demonstrate any error invalidating the relevant

decisions.

2 Prosecution Response Brief, paras. 47, 48. See also T. 23 April 2018 p. 168.

>0 prosecution Response Brief, paras. 54, 55. See also T. 23 April 2018 pp. 177, 178.

24! Prosecution Response Brief, paras. 56-59.

> prosecution Response Brief, paras. 60, 61.

243 prosecution Response Brief, paras. 61-66; T. 23 April 2018 p. 175.

¥ Karadzi¢ Appeal Brief, paras. 39, 45, 46, 51, 53. See also T. 23 April 2018 pp. 178, 179.

5 See, e.g., Prosecutor v. Vojislav Seselj, Case No. IT-03-67-AR73.5, Decision on Vojislav Seselj’s Interlocutory
Appeal Against the Trial Chamber’s Decision on Form of Disclosure, 17 April 2007, para. 14; Ndindiliyimana et al.
Aé)peal Judgement, para. 22.

20 Stanisié and Zuplianin Appeal Judgement, para. 470; Nyiramasuhuko et al. Appeal Judgement, paras. 68, 138, 185,
295, 431, 2467; Popovi¢ et al. Appeal Judgement, para. 131; Nizeyimana Appeal Judgement, para. 286.

7 See, e.g., Prii¢ et al. Appeal Judgement, para. 26; Ndahimana Appeal Judgement, para. 14; Prosecutor v. Ratko
Mladic, Case No. IT-09-92-AR73.1, Decision on Ratko Mladi¢’s Appeal Against the Trial Chamber’s Decisions on the
Prosecution Motion for Judicial Notice of Adjudicated Facts, 12 November 2013 (“Miladic Decision of 12 November
2013”), para. 9; Lukic and Lukic¢ Appeal Judgement, para. 17; Renzaho Appeal Judgement, para. 143.
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87. Furthermore, the Appeals Chamber finds that Karadzi¢ fails to demonstrate that the
cumulative impact of the Trial Chamber’s denial of his requests for such remedies created a climate
of impunity resulting in the Prosecution’s continued violation of its disclosure obligations to the
detriment of his right to a fair trial. KaradZié¢’s submissions ignore the various remedies provided by
the Trial Chamber to ensure that his trial preparations were not prejudiced and that his fair trial

rights were guaranteed.”*®

88.  The Appeals Chamber turns to KaradZi¢’s submission that the Trial Chamber erroneously
required him to establish prejudice resulting from disclosure violations rather than independently
examine whether prejudice occurred or require the Prosecution to demonstrate that his defence was
not materially prejudiced. The Appeals Chamber recalls that, if the Defence satisfies the Chamber
that the Prosecution failed to comply with its disclosure obligations under Rule 68 of the ICTY
Rules,”” the Chamber must examine whether the Defence was prejudiced by that failure before
considering whether a remedy is appropriate.””® The onus is on the Defence to substantiate its claim
of alleged prejudice from the disclosure violation.”! KaradZi¢’s argument to the contrary is not
supported by applicable jurisprudence and the Appeals Chamber therefore finds that KaradZi¢ has
not demonstrated that the Trial Chamber erred in its assessment of the “prejudice” requirement with

respect to disclosure violations.

89. With respect to KaradZi¢’s contention that the adjournments necessary to remedy disclosure
violations caused undue delay in his proceedings, the Appeals Chamber recalls that the right to be
tried without undue delay is enshrined in Article 21(4)(c) of the ICTY Statute and protects an
accused against undue delay, which is determined on a case-by-case basis.”* A number of factors

are relevant to this assessment, including the length of the delay, the complexity of the proceedings,

28 Specifically, the Trial Chamber, in light of certain disclosure violations, ensured that the relevant Prosecution
witnesses would not appear until KaradZi¢ had had sufficient time to review the disclosure. Furthermore, Karad7ié’s
argument also fails to sufficiently consider the suspensions ordered by the Trial Chamber in view of belated and
extensive disclosure in the midst of proceedings. See, e.g., Decision on Fifth Suspension of Proceedings Motion, paras.
9, 10; Decision on Fourth Suspension of Proceedings Motion, paras. 12, 14; T. 10 February 2011, pp. 11474, 11475;
Decision on Suspension of Proceedings, paras. 7, 8.

% Karad7i¢’s submissions focus on the Trial Chamber’s misapplication of the burden as it relates to disclosure
V101at10ns of Rule 68 of the ICTY Rules. See KaradZi¢ Appeal Brief, paras. 88, §9.

20 See Augustin Ngirabatware v. Prosecutor, Case No. MICT-12-29-A, Decision on Augustin Ngirabatware’s Motion
for Sanctions for the Prosecution and for an Order for Disclosure, 15 April 2014 (“Ngirabatware Decision of 15 April
2014, para. 13. See also Mugenzi and Mugiraneza Appeal Judgement, para. 39; Justin Mugenzi and Prosper
Mugiraneza v. The Prosecutor, Case No. ICTR-99-50-A, Decision on Motions for Relief for Rule 68 Violations,
24 September 2012 (“Mugenzi and Mugiraneza Decision of 24 September 2012”), para. 8.
> See, e.g., Ngirabatware Decision of 15 April 2014, para. 23 (“As a result, the Appeals Chamber is not satisfied that
Mr. Ngirabatware has substantiated his claim that the Prosecution’s failure to timely disclose this material resulted in

‘serious prejudice’ warranting sanctions.”) (internal citation omitted).

2 Sefelj Appeal Judgement, para. 41. Cf. Nyiramasuhuko et al. Appeal Judgement, para. 346 and references c1ted
therein (referring to Article 20(4)(c) of the ICTR Statute).
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the conduct of the parties, the conduct of the relevant authorities, and the prejudice to the accused,

. 253
if any.

90.  Bearing this in mind, the Appeals Chamber is not persuaded that the suspensions ordered by
the Trial Chamber unduly delayed the proceedings or resulted in per se prejudice to KaradZié.
Suspensions due to extensive disclosure in the midst of proceedings are precisely the remedy that

%% In this case, the orders suspending

may be necessary to ensure an accused’s right to a fair trial.
“the proceedings expressly sought to strike a balance between Karadzi¢’s right to a trial without
undue delay and his right to have adequate time and facilities for the preparation of his defence.™
The relevant decisions provided KaradZi¢ the time to review and incorporate newly disclosed
material into his trial preparations and instructed the Prosecution to devote its resources to
reviewing information in its possession to ensure that all necessary disclosure was complete.256
Finally, KaradZi¢ has not shown that the individual or cumulative duration of any suspensions

ordered unduly delayed the proceedings.

91.  The Appeals Chamber turns to KaradZi¢’s submission that the Trial Chamber failed to
sufficiently consider the inherent prejudice caused by the fact that 78% of the exculpatory material
was disclosed after the trial began.257 The Appeals Chamber observes that disclosure under Rule 68
of the ICTY Rules is a continuous obligation that does not require disclosure prior to the
commencement of trial but “as soon as practicable”.**® KaradZi¢ does not substantiate his general
contentions that he was deprived of the ability to develop a coherent defence strategy before trial

due to disclosure during the trial or show how disclosure in the midst of his proceedings prejudiced

253 Sefelj Appeal Judgement, para. 41. Nyiramasuhuko et al. Appeal Judgement, para. 346 and references cited therein.

* See, e.g., The Prosecutor v. Edouard Karemera et al., Case No. ICTR-98-44-AR73.6, Decision on Joseph
Nzirorera’s Interlocutory Appeal, 28 April 2006, para. 7 (“If a Rule 68 disclosure is extensive, parties are entitled to
request an adjournment in order to properly prepare themselves. The authority best placed to determine what time is
sufficient for an accused to prepare his defence is the Trial Chamber conducting the case.”) (internal citations omitted).
25 See Decision on Forty-Seventh Disclosure Motion, paras. 24, 26; Decision on Fifth Suspension of Proceedings
Motion, paras. 6, 9; Decision on Fourth Suspension of Proceedings Motion, paras. 8, 12; T. 10 February 2011 pp.
11474-11476; Decision on Twenty-Second, Twenty-Fourth and Twenty-Sixth Disclosure Motions, paras. 39-41; T. 3
November 2010 pp. 8907, 8908; Decision on Seventeenth Disclosure Motion, paras. 7, 22; T. 13 September 2010 pp.
6593, 6594; Decision on Suspension of Proceedings, para. 8.

6 See Decision on Forty-Seventh Disclosure Motion, paras. 22-24; Decision on Fifth Suspension of Proceedings
Motion, para. 9; Decision on Fourth Suspension of Proceedings Motion, paras. 7, 10-13; T. 10 February 2011 pp.
11474, 11475; Decision on Twenty-Second, Twenty-Fourth and Twenty-Sixth Disclosure Motions, paras. 39-43; T. 3
November 2010 pp. 8907, 8908; Decision on Seventeenth Disclosure Motion, para. 7; T. 13 September 2010 p. 6593;
Decision on Suspension of Proceedings, para. 7. See also Decision on Seventy-First Disclosure Motion, para. 10.

7 The Appeals Chamber observes that the Prosecution rejects KaradZi¢’s claim that the Prosecution “did not disclosef[]
exculpatory evidence before trial” and argues that reference to 78% misleadingly “conflates exculpatory material
disclosed under Rule 68(i) and ‘relevant material’ disclosed under Rule 68(ii)”. Prosecution Response Brief, para. 59.
The Prosecution further suggests that “[t]he vast majority of Rule 68(i) material was disclosed by the March 2011
deadline for Rule 68 disclosure” imposed on it by the Trial Chamber and more than 18 months prior to the
commencement of the Defence case. See Prosecution Response Brief, para. 59.
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his ability to review exculpatory material as well as conduct other aspects of his defence. He does
not, for example, identify how his trial strategy would have been altered had all disclosure occurred
before the commencement of trial. Similarly, Karadzi¢ does not point to exculpatory material that
he was unable to identify or assimilate into his defence or identify other tasks related to his defence

that he was unable to undertake as a result of disclosure in the midst of trial.

92. Karadzi¢’s contentions also fail to account for the resources and legal assistance available to
him during his pre-trial and trial proceedings in order to, inter alia, review and assimilate extensive
Prosecution disclosures.” Likewise, KaradZi¢’s submissions fail to account for the suspensions of
proceedings and delays in the presentation of Prosecution witnesses that the Trial Chamber ordered

for the purpose of ensuring his right to a fair trial *®

93. Finally, Karadzi¢’s attempt to demonstrate prejudice suffered by not receiving all
exculpatory material prior to the commencement of his trial fails to demonstrate error in the Trial
Chamber’s repeated determinations that KaradZi¢ had not been prejudiced by disclosure violations

because:

(1) the subject matter of the disclosed material was of limited length or not of such significance
and the Accused had sufficient time to review that material before the testimony of the affected
witnesses; (2) the Accused already possessed similar if not identical material, failed to use that
material during his cross-examination or some of the material had already been admitted into
evidence; (3) the Accused had already cross-examined witnesses on the subject matter of the
disclosed material; (4) the Accused would have the opportunity to tender the material during his
defence case, from the bar table or through another witness; (5) the material pertained to reserve,
92 bis or 92 quater witnesses which did not require additional.time to prepare for cross-
examination; or (6) the Accused could seek to recall a witness if he showed good cause.”!

94. Turning to Karadzi¢’s submission that, in 79 instances, late disclosure prevented him from

confronting Prosecution witnesses with exculpatory material or prior statements, the Appeals

28 See Prosecutor v. Miroslav Bralo, Case No. IT-95-17-A, Decision on Motions for Access to Ex Parte Portions of the
Record on Appeal and for Disclosure of Mitigating Material, 30 August 2006, para. 29; Blaski¢ Appeal Judgement,

aras. 263, 267. ,

9 See, e.g., Prosecutor v. Radovan KaradZi¢, Case No. [T-95-5/18-T, Decision on Request for Review of Decision on
Defence Team Funding, 31 January 2012, paras. 39, 40, 44, 45; Prosecutor v. Radovan KaradZi¢, Case No. IT-95-5/18-
AR73.7, Decision on Appeal from Decision on Motion for further Postponement of Trial, 31 March 2010, paras. 25, 27,
28; Prosecutor v. Radovan KaradZi¢, Case No. IT-95-5/18-T, Decision on the Accused’s Motion for Postponement of
Trial, 26 February 2010, paras. 26, 38-40; Prosecutor v. Radovan KaradZzi¢, Case No. [T-95-5/18-T, Decision on
Request for Review of OLAD Decision on Trial Phase Remuneration, 19 February 2010, paras. 35, 38, 45, 46, 55, 56.
The resources available to KaradZi¢ during the pre-trial and trial phases of his proceeding, which exceeded what is
normally available in domestic or most international criminal trials, undermine Karadzi¢’s reliance on jurisprudence
emanating from the domestic proceedings in support of the proposition that disclosure on the eve or after the start of
trial is inherently prejudicial. Cf. Prosecutor v. Tihomir Blaskic, Case No. IT-95-14-AR108 bis, Judgement on the
Request of the Republic of Croatia for Review of the Decision of Trial Chamber II of 18 July 1997, 29 October 1997,
para. 23 (recalling that “domestic judicial views or approaches should be handled with the greatest caution at the
international level, lest one should fail to make due allowance for the unique characteristics of international criminal

roceedings”).

% See supra para. 77.
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Chamber observes that KaradZi¢ only referred to three specific instances in which, in his view, the
Trial Chamber’s decisions on disclosure constituted discernible error resulting in prejudice to
him.?®? The three instances concerned late disclosure in relation to [REDACTED], Witness Okun,

and Witness Zepini¢.

95.  The Appeals Chamber observes that, in a decision issued 10 days before the issuance of the
Trial Judgement, the Trial Chamber. refused to entertain KaradZi¢’s motion alleging a disclosure
violation relating to a statement given by [REDACTED] as the motion was filed after a deadline for
filing applications related to alleged disclosure violations set by the Trial Chamber.”®* The Appeals
Chamber notes that the submissions before the Trial Chamber demonstrated that. KaradZic¢ received
the statement from the Prosecution on 1 March 2016, days after the 26 February 2016 deadline.***
KaradZi¢ therefore could not have complied with the filing deadline and the Appeals Chamber
consequently finds that the Trial Chamber committed a discernible error in refusing to adjudicate
KaradZi¢’s contentions relating to a potential Rule 68 violation in this instance. By not adjudicating
the merits of KaradZi¢’s motion alleging a disclosure violation relating to a statement given by
[REDACTED], the Trial Chamber failed to determine whether the Prosecution breached its
disclosure obligations in this respect and, if so, whether that breach prejudiced KaradZi¢. The
Appeals Chamber will proceed to assess whether the Trial Chamber’s discernible error resulted in

prejudice to Karadzi€.

96. The Appeals Chamber recalls that, to establish- that the Prosecution is in breach of its
disclosure obligations, the applicant must: (i) identify specifically the material sought; (ii) present a
prima facie showing of its probable exculpatory nature; and (iii) prove that the material requested is
in the custody or under the control of the Prosecution.?®® The Prosecution received the statement in
December 2012 and disclosed it to Karad#i¢ more than three years later.”*® The Appeals Chamber

considers that, in the absence of any explanation, the disclosure did not occur as soon as

?¢! Decision on Motion for New Trial, para. 17 (internal citations omitted). See also Decision on Second Motion for
New Trial, para. 13.

262 Karadzi¢ simply lists the relevant decisions and asserts that “when shifting the burden to the Defence, the Trial
Chamber erroneously evaluated the impact of undisclosed Prosecution witnesses’ prior statements and exculpatory
material on those witnesses’ credibility.” KaradZi¢ Appeal Brief, para. 100, referring to Annex D.

263 gee Decision on 107™ Disclosure Motion, paras. 14, 15.

264 108" Disclosure Motion, para. 7; Prosecutor v. Radovan KaradZic, Case No. IT-95-5/18-T, Prosecution Response to
108" Motion for Finding of Disclosure Violation and for Remedial Measures, 18 March 2016 (public with confidential
APpendix B) (“Response to 108" Disclosure Motion™), para. 8.

% Mugenzi and Mugiraneza Appeal Judgement, para. 39; Mugenzi and Mugiraneza Decision of 24 September 2012,
para. 8; Prosecutor v. Milan Lukic and Sredoje Lukic, Case No. IT-98-32/1-A, Decision on Milan Lukié's Motion for
Remedies Arising Out of Disclosure Violations by the Prosecution, 12 May 2011, para. 15.

%66 See Response to 108™ Disclosure Motion, para. 8.
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practicable.267 Having considered the arguments presented at trial and on appeal,268 the Appeals
Chamber is satisfied that the statement contains potentially exculpatory material. >’ Consequently,
Karadzi¢ has established that the Prosecution violated its disclosure obligation under Rule 68 of the

ICTY Rules in relation to this statement.>”®

97.  With respect to prejudice, KaradZi¢ contends that, if the statement was disclosed in a timely
manner, he could have cross-examined or recalled [REDACTED] on information in it with the
possible result of successfully impeaching his credibility.?”"

[REDACTED)] testified that he attended a meeting with KaradZi¢ at which [REDACTED].*"

Specifically, he notes that

KaradZi¢ observes that the Trial Chamber relied on evidence of this meeting to find that Karadzi¢
was a member of a joint criminal enterprise to terrorize civilians.?”® KaradZi¢ highlights that the
belatedly disclosed statement contains no mention of the meeting.”’* KaradZi¢ further érgues that
the statement was uniquely probative of the witness’s recollection as it was the first statement given

and was provided before the witness agreed to testify for the Prosecution.””

98. The Appeals Chamber observes that the Trial Chamber recalled [REDACTED] that
KaradZi¢ was present at a meeting between 20 and 28 May 1992, “most probably in the last week of
May”, when Mladi¢ proposed to use “all the equipment and arms” available to “massively bombard
Sarajevo” and that, while [REDACTED], Karadi¢ did not.”" [REDACTED] also reflected that,
had KaradZi¢ opposed Mladi¢ during this meeting, the subsequent shelling of Sarajevo on 28 and 29
May 1992 would not have occurred.””” [REDACTED], as recalled by thg Trial Chamber, further
indicated that [REDACTED].278 [REDACTED] also provided evidence concerning the
bombardment of Sarajevo around 6 June 1992.2” The Trial Chamber relied on this evidence, in

part, in finding KaradZi¢ criminally responsible for the shelling of Sarajevo identified in Scheduled

%7 The Prosecution’s response at trial in no way explains this otherwise significant delay. See Response to 108"
Disclosure Motion, para. 8.

268 See, e.g. 108" Disclosure Motion, Annex C (confidential), paras. 30-34; Response to 108™ Disclosure Motion,
Annex B (confidential), paras. 1-3. See also supra paras. 80-84.

2% In particular, the Appeals Chamber notes that [REDACTED]’s statement does not make reference to Karadzi¢’s
presence at the meeting in late May 1992 at which [REDACTED] or to any war crimes that had occurred in Sarajevo.
The Appeals Chamber considers these omissions as potentially exculpatory. ‘
™ In view of this finding, the Appeals Chamber finds it unnecessary to determine whether the late disclosure of this
statement was in violation of Rule 66(A)(ii) of the ICTY Rules.

1! Karad?i¢ Appeal Brief, para. 105.

22 Karad?i¢ Appeal Brief, para. 103.

3 Karadzi¢ Appeal Brief, para. 103.

21 Karadzi¢ Appeal Brief, para. 104.

25 Karadzi¢ Appeal Brief, para. 105.

276 Trial Judgement, paras. 4023, 4721.

277 Trial Judgement, para. 4721.

278 Trial Judgement, para. 4726.

" Trial Judgement, para. 4048.
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Incidents G.1 and G.2 through his participation in the Sarajevo JCE from late May 1992 until
October 1995.2%

99. Examining whether Karadzié suffered prejudice from the disclosure violation, the Appeals
Chamber considers that KaradZi¢ was deprived of the opportunity to cross-examine [REDACTED]
on the fact that the belatedly disclosed statement contains no mention of the May 1992 meeting.
Notably, [REDACTED] was the sole Prosecution witness to provide evidence that, during the late
May 1992 meeting, Mladi¢ proposed to use “all the equipment and arms” available to “massively

1 . .
1.1 When viewed in

bombard Sarajevo” and that Karadzi¢ did not oppose Mladié’s proposa
context, however, the Appeals Chamber does not consider that the omission of the meeting from the
statement necessarily reflects an inconsistency with [REDACTED]. The statement was taken
[REDACTED].282 In relevant respects, the questions asked of [REDACTED)] focused primarily on
[REDACTED].283 The questions did not expressly seek to elicit information related to the role
[REDACTED] or the VRS in the shelling or sniping of Sarajevo or how decisions were reached to

conduct such operations.284

100. In light of the above, and considering that the primary purpose of the statement was to
[REDACTED)] rather than, for example, gather information related to a criminal investigation, the
Appeals Chamber considers that Karadzi¢ has not demonstrated that the statement was materially
inconsistent [REDACTED)]. Consequently, the Appeals Chamber finds that KaradZi¢ did not suffer
prejudice as a result of the Prosecution’s failure to disclose [REDACTED] statement in a timely
manner or as a result of the Trial Chamber’s error in refusing to entertain KaradZic’s motion

alleging a disclosure violation relating to this statement.

101. With respect to Witness Okun, the Appeals Chamber observes that the Trial Chamber
determined that the Prosecution had violated its obligations under Rules 66(A)(ii) and 68 of the
ICTY Rules to disclose in a timely manner a statement given to the Prosecution in 1995.2%° The
Trial Chamber noted that, with respect to the issue of KaradZi¢’s command and control, Witness

Okun’s observations in the statement were “vague and expressed in general terms” but reflected

280 Trial Judgement, paras. 4021-4028, 4048, 4052-4055, 4721, 4725, 4736, 4939, 4940,

%1 Tria] Judgement, paras. 4023, 4721.

28 108" Disclosure Motion, Annex B (confidential), p. 10.

8 108™ Disclosure Motion, Annex B (confidential), pp. 18-20.

? The statement only briefly and generally covers information from [REDACTED]. See 108" Disclosure Motion,
Annex B (confidential), pp. 18-20. Furthermore, although [REDACTED], the Appeals Chamber does not consider
aspects of the statement [REDACTEDY] or the view that [REDACTED] to be in contradiction with [REDACTED]. The
evidence [REDACTED] with the bombardment of Sarajevo is general and the statement does not focus on the conduct
of KaradZi¢ or Mladi¢ as it relates to such activities.

28 Decision on One Hundredth Disclosure Motion, paras. 3, 14, 15.
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that “the most difficult period to establish command and control was between February and May
19927 and that, when asked to provide examples of command and control by Karadzic, Witness
Okun stated that “it was hard to say”.”*® The Trial Chamber found that KaradZi¢ should have had
the opportunity to cross-examine Witness Okun with this statement and that the Prosecution’s
belated disclosure prejudiced him.*’” Consequently, the Trial Chamber refused to rely on Witness
Okun’s evidence pertaining to Karad7i¢’s command and control when determining the charges

against him.”*

102. KaradZi¢ contends that this remedy was insufficient as his inability to cross-examine
Witness Okun with this statement prevented him from “destabilis[ing]” or “discredit[ing] [Witness

Okun] more generally”, which could have led to the Trial Chamber assigning less or no probative
value to Witness Okun’s evidence.”® Instead, KaradZi¢ argues that he was prejudiced as the Trial
Chamber relied “heavily” on Witness Okun’s evidence to determine that he was a member of the
joint criminal enterprises to expel non-Serbs from the municipaﬁties and to terrorise the citizens of

o 290
Sarajevo. ?

103. The Appeals Chamber observes that excluding relevant parts of the Prosecution evidence
may be an appropriate remedy for a disclosure violation and that, in this regard, the exclusion of
evidence for disclosure violations is an extreme remedy that should not be imposed unless the
defence has demonstrated sufficient prejudice to justify such a remedy.”" In this case, the Trial
Chamber expressly recognized that KaradZi¢ was prejudiced and that the disclosure violation
“deprived” him of an opportunity to challenge Witness Okun during his cross-examination by

292

reference to the statement.””” The Trial Chamber addressed this prejudice by not relying on parts of

Witness Okun’s evidence, namely by excluding evidence pertaining to Karadzi¢’s command and

control as well as other evidence that did not “strictly” relate to the period between February and

293

May 1992 discussed in the statement.”” While Karadzi¢ suggests that he could have used this

material to destabilise and discredit Witness Okun generally and raise doubts with regard to other

294

aspects of his evidence that the Trial Chamber relied upon,” the Appeals Chamber observes that

these aspects of Witness Okun’s evidence were supported by contemporaneous documentation or

2% Decision on One Hundredth Disclosure Motion, para. 16.

%7 Decision on One Hundredth Disclosure Motion, para. 16.

2% Decision on One Hundredth Disclosure Motion, para. 17.

289 Karadi¢ Appeal Brief, para. 107.

2% Karad7i¢ Appeal Brief, para. 107.

»1 See Karemera and Ngirumpatse Appeal Judgement, para. 437; Bizimungu et al. Trial Judgement, para. 174.

292 Decision on One Hundredth Disclosure Motion, paras. 16, 17.

%% Decision on One Hundredth Disclosure Motion, para. 17.

4 See KaradZié Appeal Brief, para. 107, n. 151, referring to Trial Judgement, paras. 2662, 2740, 2823, 3543, 4660,
4675, 4813, 4853, 4854, 4894, 4908, 4929.
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formed part of a larger body of evidence relied upon by the Trial Chamber in its assessment of the
take-over of the municipalities and Sarajevo.295 Considering the above, the Appeals Chamber finds
that KaradZi¢ does not demonstrate discernible error in the remedy provided by the Trial

Chamber.®

104. As concerns Witness Zepini¢, the Trial Chamber found that the Prosecution violated its
obligations under Rules 66(A)(ii) and 68 of the ICTY Rules in, inter alia, failing to timely disclose
that, during an interview with the Prosecution in September 1996 (“Zepini¢ Interview”), Witness
Zepini¢ stated that the Bosnian government intelligence service was responsible for shelling the
Markale Market.”®” Witness Zepini¢, initially listed but not called by the Prosecution, was called as
a witness by the Defence.”® The Trial Chamber concluded that Karad?i¢ was not prejudiced,
finding that the belatedly disclosed material: (i) was not significant; and (ii) included information of
marginal probative value and/or information that was duplicative of material which KaradZic¢

already possessed.””

105. KaradZi¢ contends that the Trial Chamber erred in finding that the late disclosure of the
Zepini¢ Interview did not cause him prejudice.300 He submits that prejudice is evident as the Trial
Chamber concluded that there was insufficient evidence to establish that Bosnian Muslims killed
their own citizens, and contends that Witness Zepini¢’s evidence to the contrary could have raised
reasonable doubt with respect to the Trial Chamber’s findings that Bosnian Serbs were responsible
for all shelling incidents.’®" KaradZi¢ argues that, had the Prosecution disclosed the Zepini¢
Interview when required, he could have elicited first-hand evidence that Bosnian Muslims killed

their own citizens.>*?

106. The Appeals Chamber notes that the Trial Chamber considered other evidence that Bosnian

303

forces fired a shell into the Markale Market.”~ Moreover, the Appeals Chamber observes that,

2% Gee Trial Judgement, paras. 2655-2696, 2817-2838, 3541-3546, 4655-4675, 4813, 4851-4855, 4893-4936.

2% In this respect, the Appeals Chamber recalls that it is within a trial chamber’s discretion to assess any inconsistencies

in the testimonies of witnesses and that the presence of inconsistencies in the evidence does not, per se, require a

reasonable trier of fact to reject it as unreliable. See Prlic¢ et al. Appeal Judgement, paras. 201, 598; Ntawukulilyayo
Ppeal Judgement, ]]::ara. 73 and references cited therein.

Decision on 104™ and 105™ Disclosure Motion, paras. 10, 31. See also Prosecutor v. Radovan KaradZic, Case No.
IT-95-5/18-T, 105™ Motion for Finding of Disclosure Violation and for Remedial Measures, 1 February 2016 (“105th
Disclosure Motion™), para. 2.

8 Karad7i¢ Appeal Brief, para. 108. See also T. 14 February 2013 pp. 33628-33660; T. 13 February 2013 pp. 33572-
33626.

2 Decision on 104™ and 105™ Disclosure Motion, para. 33.

% Karad¥i¢ Appeal Brief, paras. 109-111; T. 23 April 2018 pp. 102, 103.

30! KaradZi¢ Appeal Brief, paras. 109, 110 T. 23 April 2018 pp. 102, 103.

%% Karad#i¢ Appeal Brief, para. 110; T. 23 April 2018 pp. 102, 103.

3% See Trial Judgement, para. 4511 and references cited therein. See also Trial Judgement, para. 4516 (“Having said
that, the Trial Chamber accepts evidence of Fraser, Harland, KDZ185, and other Prosecution witnesses that there were
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when asked how he knew that Bosnian forces were responsible for shelling the Markale Market,
Witness Zepini¢ stated that “an inspector” advised him of this during a visit to his former office.*%*
The Appeals Chamber also notes the Prosecution’s contention that “Zepini¢ subsequently told the
Defence that he was actually referring to an attack on Vase Miskina Street on 27 May 1992”, which
was not a Scheduled Incident, and that this is not contested in the KaradZi¢ Reply Brief.** In this
regard, the Appeals Chamber considers that the Zepini¢ Interview does not reflect that Witness
Zepini¢ had first-hand knowledge that the Bosnian intelligence service bombed the Markale
Market.*% Under the circumstances, Karadzi¢ fails to demonstrate that the Trial Chamber
committed a discernible error in finding that the belated disclosure of the Zepini¢ Interview did not

cause him prejudice.*”’

107. Based on the foregoing, the Appeais Chamber finds that the Trial Chamber erred in not
adjudicating the merits of KaradZi¢’s motion alleging a disclosure violation relating to a statement
given by [REDACTEDY] but concludes that this error did not result in prejudice to him. The Appeals
Chamber further finds that KaradZi¢ has not demonstrated error in relation to the Trial Chamber’s

decisions on Prosecution disclosure violations and KaradZi¢’s requests for a new trial.
(¢) Conclusion

108.  For the foregoing reasons, the Appeals Chamber dismisses Ground 6 of KaradZi¢’s appeal.

some incidents where [the] Bosnian Muslim side targeted its own territory, usually near the Presidency building, for
g)olitical purposes.”).

% See 105™ Disclosure Motion, Annex A, pp. 5, 6.
3% See Prosecution Response Brief, para. 65, referring to 105" Disclosure Motion, Annex B, RP. 94478, 94477.
%8 Goe 105™ Disclosure Motion, Annex A, pp. 5, 6.
397 To the extent KaradZi¢ contends that this evidence would have shown that ABiH forces launched a mortar attack on
Vase Miskina Street on 27 May 1992, the Appeals Chamber observes that Karadzi¢ was not charged with this attack.
See Trial Judgement, nn. 13356, 15114. In addition, the Trial Chamber received other evidence that this attack was not
launched by the VRS. See Trial Judgement, para. 4857, nn. 15114, 16610. The Appeals Chamber finds that KaradZi¢
does not demonstrate prejudice in this respect either.
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5. Alleged Errors in Taking Judicial Notice of Adjudicated Facts (Ground 7)

109. In five decisions, the Trial Chamber took judicial notice of 2,379 adjudicated facts pursuant
to Rule 94(B) of the ICTY Rules.*®® KaradZi¢ submits that in doing so, the Trial Chamber: (i)
violated the presumption of innocence and impermissibly shifted the Prosecution’s burden of proof;
and (i) erroneously relied on adjudicated facts for which evidence in rebuttal had been admitted.’

The Appeals Chamber will address these contentions in turn.

(a) Presumption of Innocence and Burden of Proof

110. KaradZi¢ submits that the Trial Chamber erred in taking judicial notice of adjudicated facts
as this practice violates the presumption of innocence enshrined in Article 21(3) of the ICTY
Statute and international human rights instruments.*'° Relying on opinions of former ICTY Judges
and academic literature, KaradZi¢ contends that taking judicial notice of adjudicated facts
inappropriately imposes rebuttable presumptions in favour of the Prosecution and shifts the
Prosecution’s burden to prove its case beyond reasonable doubt to the accused who has to elicit

evidence to rebut them.>!!

111. KaradZi¢ asserts that the Prosecution’s burden to prove each element of a crime beyond
reasonable doubt is not limited to proving the acts, conduct, and mental state of the accused, but
also includes proving that the crime charged was committed and who the perpetrator was.> 12
KaradZzi¢ further submits that taking judicial notice of adjudicated facts from cases in which crimes

were found to have been committed and perpetrators were identified is unsafe as the accused in

% Trial Judgement, paras. 25, 6165; Prosecutor v. Radovan Karadzi¢, Case No. IT-95-5/18-T, Decision on Fifth
Prosecution Motion for Judicial Notice of Adjudicated Facts, 14 June 2010 (“Decision of 14 June 2010 on Fifth Motion
for Judicial Notice”); Prosecutor v. Radovan Karad?i¢, Case No. IT-95-5/18-T, Decision on Fourth Prosecution Motion
for Judicial Notice of Adjudicated Facts, 14 June 2010 (“Decision of 14 June 2010 on Fourth Motion for Judicial
Notice™); Prosecutor v. Radovan KaradZi¢, Case No. I1T-95-5/18-PT, Decision on Second Prosecution Motion for
Judicial Notice of Adjudicated Facts, 9 October 2009 (“Decision of 9 October 2009 on Second Motion for Judicial
Notice”); Prosecutor v. Radovan Karadzié, Case No. IT-95-5/18-PT, Decision on Third Prosecution Motion for Judicial
Notice of Adjudicated Facts, 9 July 2009 (“Decision of 9 July 2009 on Third Motion for Judicial Notice”); Prosecutor
v. Radovan KaradZ?i¢, Case No. IT-95-5/18-PT, Decision on First Prosecution Motion for Judicial Notice of
Adjudicated Facts, 5 June 2009 (“Decision of 5 June 2009 on First Motion for Judicial Notice™).

3% Karadzié Notice of Appeal, pp. 2, 5, 6; Karad#i¢ Appeal Brief, paras. 134, 141; T. 23 April 2018 pp. 101-110.
KaradZi¢’s contention that the Trial Chamber erred in taking judicial notice of an excessive number of adjudicated facts
will be addressed in connection with Ground 16. See KaradZi¢ Appeal Brief, paras. 115, 135.

310 Raradzi¢ Appeal Brief, paras. 116, 117, referring to Article 14(2) of the ICCPR and Article 6(2) of the ECHR. See
also KaradZié Reply Brief, para. 41; T. 23 April 2018 pp. 106-110. See also T. 24 April 2018 pp. 243, 244.

1 RaradZi¢ Appeal Brief, paras. 120, 122, 124, 126, 133. See also Karad#i¢ Reply Brief, paras. 41-43; T. 23 April
2018 pp. 101-110; T. 24 April 2018 pp. 243, 244. KaradZi¢ asserts that the Trial Chamber made adverse findings based
on adjudicated facts and that in many instances adjudicated facts were the sole source for the Trial Chamber’s factual
findings. See KaradZi¢ Appeal Brief, para. 114. While KaradZi¢ generally points to paragraphs in the Trial Judgement,
he fails to develop his arguments or articulate the precise allegation of error committed by the Trial Chamber. His
submissions therefore fail to satisfy the burden on appeal and the Appeals Chamber summarily dismisses them. To the
extent KaradZié develops this argument in Ground 31 of his appeal, the Appeals Chamber will evaluate it in connection
with the submissions made in support of that ground of appeal.

312 KaradZi¢ Appeal Brief, paras. 127, 128. See also KaradZi¢ Reply Brief, para. 44,
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those cases may have had little incentive to contest the existence of crimes and focused their

defence on arguing that they were not responsible for the perpetrators of the crimes.”"?

112. KaradZi¢ also argues that taking judicial notice of adjudicated facts contradicts the principle
that two trial chambers, each acting reasonably, are entitled to reach different conclusions on the
same evidence, and deprives the accused of the possibility that the trial chamber which took judicial
notice of adjudicated facts would have reached a different conclusion had it heard the evidence

itself.3!*

113. Inresponse, the Prosecution submits that the Trial Chamber correctly took judicial notice of
adjudicated facts in accordance with the ICTY Rules and relevant jurisprudence, from which

KaradZi¢ has not demonstrated cogent reasons to depart.’ 15

114. KaradZi¢ replies that the “cogent reasons” standard does not apply as the legality of the
practice has never been challenged, that the‘practice has only been applied in the context of a
limited number of adjudicated facts, and that the Prosecution’s arguments are otherwise without

merit.>'°

115. The Appeals Chamber observes that the Trial Chamber rejected KaradZi¢’s argument that
taking judicial notice of adjudicated facts is unlawful and inconsistent with international law.>'7 Tt
stated that Rule 94(B) of the ICTY Rules and related jurisprudence gave the Trial Chamber the
discretion to take judicial notice of adjudicated facts, and that KaradZi¢ did not point to any binding

authority to substantiate his claim to the contrary.’'®

116. The Appeals Chamber recalls that decisions on taking judicial notice of adjudicated facts

319

fall within the discretion of trial chambers.”~ In order to successfully challenge a discretionary

1 KaradZi¢ Appeal Brief, paras. 130, 131; T. 23 April 2018 pp. 106-110. In this respect, KaradZi¢ highlights that, in
the Brdanin and Krajisnik cases, for example, arguments were focused on the notion that the military, rather than the
civilian authorities, committed crimes, and in the Galic case, in which the accused was a military official, arguments
were focused on blaming civilian authorities. KaradZi¢ asserts that taking judicial notice of adjudicated facts from these
cases is prejudicial to him because he was charged with responsibility for Republika Srpska’s military and civilian
organs. See KaradZi¢ Appeal Brief, para. 130; T. 23 April 2018 pp. 107, 108.

314 Karadzi¢ Appeal Brief, para. 132.

315 prosecution Response Brief, paras. 67-70; T. 23 April 2018 pp. 168, 179, 180. See also T. 23 April 2018 p. 169; T.
24 April 2018 p. 280.

316 Karadzi¢ Reply Brief, paras. 39-45.

317 Decision of 5 June 2009 on First Motion for Judicial Notice, para. 11. See also Decision of 14 June 2010 on Fifth
Motion for Judicial Notice, para. 15; Decision of 14 June 2010 on Fourth Motion for Judicial Notice, para. 17; Decision
of 9 October 2009 on Second Motion for Judicial Notice, para. 17; Decision of 9 July 2009 on Third Motion for Judicial
Notice, para. 13.

*8 Decision of 5 June 2009 on First Motion for Judicial Notice, para. 11.

39 Miadi¢ Decision of 12 November 2013, para. 9; Prosecutor v. Dragomir Milosevi¢, Case No. IT-98-29/1-AR73.1,
Decision on Interlocutory Appeals Against Trial Chamber’s Decision on Prosecution’s Motion for Judicial Notice of
Adjudicated Facts and Prosecution’s Catalogue of Agreed Facts, 26 June 2007 (“Dragomir MiloSevi¢ Decision of 26
June 2007”), para. 5.

51
Case No. MICT-13-55-A ' 20 March 2019



8801

decision, a party must demonstrate that the trial chamber committed a discernible error resulting in

prejudice to that party.>*

117. Rule 94(B) of the ICTY Rules provides that, at the request of a party or proprio motu, a trial
chamber, after hearing the parties, may take judicial notice of adjudicated facfs or documentary
evidence from other proceedings of the ICTY relating to the matter at issue. Adjudicated facts are
“facts that have been established in a proceeding between other parties on the basis of the evidence
the parties to that proceeding chose to introduce, in the particular context of that proceeding”.3 2
Judicial notice should not be taken of adjudicated facts relating to the acts, conduct, and mental

322
state of an accused.

118. Tt is not disputed that the practice of taking judicial notice of adjudicated facts is well-
established in the jurisprudence of the ICTY and the ICTR,** and it is accepted as a method of
achievingv judicial economy while ensuring the right of an accused to a fair and expeditious trial.***
In this respect, a number of procedural safeguards are set out in the jurisprudence,325 which are
intended to ensure that trial chambers exercise their discretion cautiously and in accordance with
the rights of the accused, including the right to be presumed innocent until proven guilty pursuant to

Article 21(3) of the ICTY Statute.**

119. The Appeals Chamber observes that KaradZi¢ does not contend that the Trial Chamber
violated Rule 94(B) of the ICTY Rules or the jurisprudence of the ICTY interpreting it. Rather,

320 Stanisi¢ and Zupljanin Appeal Judgement, para. 470; Nyiramasuhuko et al. Appeal Judgement, paras. 68, 138, 185,
295, 431, 2467; Popovié et al. Appeal Judgement, para. 131; Nizeyimana Appeal Judgement, para. 286.

! Théoneste Bagosora et al. v. The Prosecutor, Case No. ICTR-98-41-A, Decision on Anatole Nsengiyumva’s Motion
for Judicial Notice, 29 October 2010 (“Bagosora et al. Decision of 29 October 2010”), para. 7; The Prosecutor v.
Fdouard Karemera et al., Case No. ICTR-98-44-AR73(C), Decision on Prosecutor’s Interlocutory Appeal of Decision
on Judicial Notice, 16 June 2006 (“Karemera et al. Decision of 16 June 2006”), para. 40.

322 Miladié Decision of 12 November 2013, para. 25; Dragomir MiloSevi¢ Decision of 26 June 2007, para. 16; Karemera
et al. Decision of 16 June 2006, para. 50. '

323 See generally Bagosora et al. Decision of 29 October 2010; Dragomir MiloSevi¢ Decision of 26 Tune 2007,
Karemera et al. Decision of 16 June 2006. See also, e.g., Tolimir Appeal Judgement, paras. 23-26, 30-36; Popovic et al.
A})peal Judgement, paras. 622, 623.

* Tolimir Appeal Judgement, para. 23; Mladic¢ Decision of 12 November 2013, para. 24; Karemera et al. Decision of
16 June 2006, para. 39.

35 Miadi¢ Decision of 12 November 2013, para. 25 (“[a] trial chamber must first determine whether a proposed
adjudicated fact meets the admissibility criteria for judicial notice, and then consider whether, even if all admissibility
criteria are met, it should nonetheless decline to take judicial notice on the ground that doing so would not serve the
interests of justice [...]. To be admissible, proposed adjudicated facts must [inter alia] not differ in any substantial way
from the formulation of the original judgement; [...] not be unclear or misleading in the context in which they are
placed in the moving party’s motion; [...] not contain characterisations of an essentially legal nature; [...] not be based
on an agreement between the parties to the original proceedings; [...] not relate to the acts, conduct, or mental state of
the accused; and [...] not be subject to pending appeal or review.”); Bagosora et al. Decision of 29 October 2010, paras.
10 (“[...] facts shall not be deemed ‘adjudicated’ if they are based on guilty pleas or admissions voluntarily made by an
accused during the proceedings™), 11, 12 (“jJudicial notice pursuant to Rule 94(B) is not designed for the importing of
leogal conclusions from past proceedings”).

328 Miadi¢ Decision of 12 November 2013, para. 24; Karemera et al. Decision of 16 June 2006, paras. 47, 52.
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KaradZi¢ challenges the “constitutionality” of the practice of taking judicial notice of adjudicated
facts, notwithstanding the express provision for it in the ICTY Rules.*”” The Appeals Chamber
recalls that, where the respective Rules or Statute of the ICTY are at issue, it is bound to consider
the relevant precedent when interpreting them.?*® This Appeals Chamber is presently being called
upon to assess the propriety of decisions taken by an ICTY trial chamber, that was bound by the
ICTY Rules and the ICTY Statute as well as by decisions of the ICTY Appeals Chamber.*?
Bearing this context in mind, the Appeals Chamber is guided by the principle that, in the interests of
legal certainty and predictability, it should follow previous decisions of the ICTY and the ICTR
Appeals Chambers and depart from them only where cogent reasons in the interests of justice exist,
that is, where a previous decision has been decided on the basis of a wrong legal principle or has
been “wrongly decided, usually because the judge or judges were ill-informed about the applicable
law”.**® Therefore, in order to succeed on appeal, KaradZi¢ must demonstrate that there are cogent
reasons in the interests of justice that justify departure from jurisprudence on judicial notice of

adjudicated facts.

120. The Appeals Chambers of the ICTY and the ICTR have consistently held that judicial notice
of adjudicated facts is merely a presumption that may be rebutted by defence evidence at trial.**!
Judicial notice of adjudicated facts “does not shift the ultimate burden of persuasion, which remains
‘with the Prosecution” but only relieves the Prosecution of the initial burden to produce evidence on

the given point.**?

121.  The Appeals Chamber notes that the concern that accused in other cases may have focused
their defence on arguing that they were not responsible for the perpetrators of crimes rather than on
contesting the existence of crimes is one of the reasons why judicial notice may not be taken of
adjudicated facts from other cases relating to the acts, conduct, and mental state of the accused.? It
is, nevertheless, permissible to take judicial notice of adjudicated facts relating directly or indirectly

to an accused’s guilt,”* for example, of facts relating to the existence of a joint criminal enterprise,

%27 Karadzi¢ Appeal Brief, paras. 116, 134; T. 23 April 2018 p. 108.
28 See Munyarugarama Decision of 5 October 2012, para. 6.
%29 See Aleksovski Appeal Judgement, paras. 112, 113.
30 Seselj Appeal Tudgement, para. 11; Stani§i¢ and Zupljanin Appeal Judgement, para. 968; Bizimungu Appeal
Judgement, para. 370; Dordevi¢ Appeal Judgement, para. 23; Gali¢ Appeal Judgement, para. 117; Rutaganda Appeal
Judgement, para. 26; Aleksovski Appeal Judgement, para. 107. Cf. Munyarugarama Decision of 5 October 2012, para. 5
(noting the “normative continuity” between the Mechanism’s Rules and Statute and the ICTY Rules and the ICTY
Statute and that the “parallels are not simply a matter of convenience or efficiency but serve to uphold principles of due
g)rocess and fundamental fairness, which are the cornerstones of international justice”).

*! Dragomir Milo§evic Decision of 26 June 2007, para. 16; Karemera et al. Decision of 16 June 2006, para. 42.

32 Tolimir Appeal Judgement, para. 24; Dragomir MiloSevi¢ Decision of 26 June 2007, para. 16; Karemera et al.
Decision of 16 June 2006, para. 42.

33 Miadi¢ Decision of 12 November 2013, para. 80, referring to Karemera et al. Decision of 16 June 2006, para. 51.

3% Mladic Decision of 12 November 2013, para. 81; Karemera et al. Decision of 16 June 2006, paras. 48, 53.
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the conduct of its members other than the accused, and the conduct of physical perpetrators of
crimes for which an accused is alleged to be criminally responsible.335 This is as long as the burden
remains on the Prosecution to establish the actus reus and the mens rea supporting the
responsibility of the accused for the crimes in question by evidence other than judicial notice.**® In
addition, the discretion to accept adjudicated facts is limited by the need to ensure the accused’s
right to a fair and expeditious trial.>*’ Apart from disagreeing with the case law, KaradZi¢ fails to
demonstrate that there are cogent reasons in the interests of justice to depart from consistent

jurisprudence of the ICTR and the ICTY on this matter.

122. The Appeals Chamber does not consider that by taking judicial notice of the existence of a
crime committed by KaradZi¢’s alleged subordinates,>*® for example, the Trial Chamber relieved
the Prosecution from proving the actus reus of the crimes charged in the Indictment. The Appeals
Chamber recalls that there is a distinction between facts related to the conduct of physical
- perpetrators of a crime for which an accused is being alleged criminally responsible through another
mode of liability and those related to the acts and conduct of the accused himself.>** The burden
remained on the Prosecution to establish by evidence other than judicial notice that KaradZi¢
possessed the relevant mens rea and engaged in the required actus reus to be held responsible fof

the crimes established by way of judicial notice of adjudicated facts.

123.  Finally, the Appeals Chamber finds without merit Karédiic”s submission that judicial notice
of adjudicated facts deprives an accused of the possibility that a trial chamber would reach a
different conclusion had it heard the evidence itself. The Appeals Chamber recalls that adjudicated
facts are not accepted as conclusive in proceedings involving parties who did not have the chance to
contest them,** and, as noted above, are merely presumptions that may be rebutted with evidence at
trial.>*'

124.  Accordingly, the Appeals Chamber finds that KaradZi¢ has failed to demonstrate that the
practice of taking judicial notice of adjudicated facts is “unconstitutional” and that by taking
judicial notice of adjudicated facts, the Trial Chamber violated the presumption of innocence and

relieved the Prosecution of its burden of proof.

335 Mladic Decision of 12 November 2013, para. 81; Karemera et al. Decision of 16 June 2006, paras. 52, 53.

336 Dragomir Milosevic Decision of 26 June 2007, para. 16; Karemera et al. Decision of 16 June 2006, paras. 49, 52.
See also Mladic Decision of 12 November 2013, para. 81.

337 Karemera et al. Decision of 16 June 2006, paras. 41, 51, 52.

338 See KaradZi¢ Appeal Brief, para. 128.

339 Karemera et al. Decision of 16 June 2006, para. 52.

340 Dragomir MiloSevic Decision of 26 June 2007, para. 16; Karemera et al. Decision of 16 June 2006, paras. 40, 42.

*! Dragomir Milo§evic Decision of 26 June 2007, para. 16, Karemera et al. Decision of 16 June 2006, para. 42.
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(b) Rebuttal of Adjudicated Facts

125. Karad7i¢ submits that the Trial Chamber erred in relying on adjudicated facts for which
contrary evidence had been admitted.*** Karad7i¢ asserts that in instances where he introduced
evidence to rebut adjudicated facts, the Trial Chamber preferred the adjudicated fact, finding his

3 He contends that the presumption established by an adjudicated fact is

evidence not credible.
rebutted once evidence which satisfies the relevance and probative value requirements of Rule
89(C) of the ICTY Rules is admitted.>* It is then for the Prosecution to introduce evidence in
support of the contested fact.**® Karad7i¢ asserts that the Trial Chamber erroneously imposed a
“credibility” requirement on his rebuttal evidence and in weighing the credibility of such evidence

346

against the adjudicated fact.”™ In doing so, the Trial Chamber shifted the burden of persuasion to

KaradZ7ié, requiring him not only to produce evidence rebutting the adjudicated fact, but also to

persuade the Trial Chamber that his evidence was credible.**’

126. The Prosecution responds that KaradZi¢ does not show that the Trial Chamber erred in
weighing adjudicated facts against countervailing evidence’ 8 or that he suffered any prejudice from

the Trial Chamber’s reliance on adjudicated facts.**

127. In reply, Karadzi¢ maintains that the Trial Chamber’s acceptance of adjudicated facts over
Defence evidence which rebutted those facts is “unconstitutional”.”® He further contends that the
impact of taking judicial notice of 2,379 adjudicated facts is not limited to findings based solely

upon adjudicated facts.>!

128. As noted above, facts judicially noticed pursuant to Rule 94(B) of the ICTY Rules are
presumptions that may be rebutted with evidence at trial.*®* The Appeals Chamber recalls that an

accused may rebut the presumption by introducing “reliable and credible” evidence to the

%2 KaradZi¢ Appeal Brief, paras. 136, 141. See also KaradZi¢ Reply Brief, para. 46; T. 23 April 2018 p. 109.

33 Raradzié Appeal Brief, para. 136, referring to Trial Judgement, paras. 28, 630, 857, 859, 860, 862, 864, 865, 876,
892, 895, 902, 913, 916, 922, 985, 1071, 1120, 1195, 1269, 1374, 1400, 1429, 1447, 1450, 1477, 1582, 1604, 1619,
1631, 1764, 1777, 1778, 1910, 2731, 3672; T. 23 April 2018 p. 109.

44 Karadzi¢ Appeal Brief, paras. 137, 138.

35 Karadzi¢ Appeal Brief, paras. 137, 139.

%46 Karadzi¢ Appeal Brief, paras. 137, 140.

7 Karadzi¢ Appeal Brief, para. 140.

38 prosecution Response Brief, paras. 67, 71, 72.

3% Prosecution Response Brief, paras. 67, 73, 74; T. 23 April 2018 p. 169. The Prosecution also contends that
KaradZi¢’s submissions about the nature and extent of the Trial Chamber’s reliance on adjudicated facts were
misleading, inaccurate, and show no error. See Prosecution Response Brief, paras. 67, 72-74.

%0 Raradzi¢ Reply Brief, para. 46.

1 Karadzi¢ Reply Brief, para. 47.

2 Dragomir MiloSevi¢ Decision of 26 June 2007, para. 16. See also The Prosecutor v. Edouard Karemera et al., Case
No. ICTR-98-44-AR73.17, Decision on Joseph Nzirorera’s Appeal of Decision on Admission of Evidence Rebutting
Adjudicated Facts, 29 May 2009 (“Karemera et al. Decision of 29 May 2009”), para. 13; Karemera et al. Decision of
16 June 2006, para. 42. ' :
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contrary.*® The requirement that the evidence be “reliable and credible” must be understood in the
proper context of the general standard for admission of evidence at trial set out in Rule 89(C) of the
ICTY Rules: “[a] Chamber may admit any relevant evidence which it deems to have probative
value”. > Orﬂy evidence that is reliable and credible may be considered to have probative value.**
- It follows that what is required is the showing of prima facie reliability and credibility on the basis
of sufficient indicia.®® The final evaluation of the reliability and credibility, and hence the
probative value of the evidence, will only be made in light of the totality of the evidence in the case,

357

in the course of determining the weight to be attached to it.”" In this context, the same piece of

evidence can be assessed differently in different cases because of the availability of other evidence

on the record.”® A trial chamber has the obligation to assess the evidence and reach its own

conclusion. >’

129.  In the Trial Judgement, the Trial Chamber stated:

[wlhere adjudicated facts and other evidence addressed the same subject matter, the Chamber
assessed whether the other evidence was consistent with the adjudicated facts or rebutted them.
Where the Chamber has accepted evidence that contradicts an adjudicated fact, it has considered
the presumption of accuracy of the adjudicated fact to have been rebutted. The Chamber applied
this principle where the Accused challenged an adjudicated fact and presented credible evidence to
rebut or bring into question the accuracy of the adjudicated fact and where the evidence presented
by the Prosecution on the point addressed by the adjudicated fact was internally contradictory or
inconsistent with the adjudicated fact. [...] The Chamber reiterates its approach [...] to assess
adjudicated facts in light of the totality of the evidence adduced at trial and more particularly to
analyse whether other evidence in the record is consistent with or contradicts the adjudicated facts.
Other evidence in the record was assessed for inconsistency with the adjudicated facts, and where
reliable evidence contradicted an adjudicated fact, be it presented by the Accused or the
Prosecution, the adjudicated fact was not used as the basis of a finding in this case.*®

130. The Appeals Chamber considers that the Trial Chamber correctly stated the approach to
assessing rebuttal of adjudicated facts and finds that KaradZi¢ does not show that the Trial Chamber

erroneously shifted the burden of persuasion to him.

131. The Appeals Chamber also finds that KaradZi¢’s contention, that even where he introduced
evidence to rebut an adjudicated fact, the Trial Chamber preferred the adjudicated fact and found
his evidence not credible, fails to demonstrate error. The mere presentation of evidence seeking to
rebut an adjudicated fact does not deprive a trial chamber of its discretion to assess the credibility or

probative value of such evidence or prevent it from drawing conclusions from the relevant

3 Karemera et al. Decision of 29 May 2009, para. 14; Karemera et al. Decision of 16 June 2006, paras. 42, 49. See
also Dragomir MiloSevic¢ Decision of 26 June 2007, para. 17.

3% Karemera et al. Decision of 290 May 2009, para. 14.

3 Karemera et al. Decision of 290 May 2009, para. 14.

36 Karemera et al. Decision of 29 May 2009, para. 15.

7 Raremera et al. Decision of 29 May 2009, para. 15.

8 Luki¢ and Luki¢ Appeal Judgement, para. 261; Karemera et al. Decision of 29 May 2009, para. 19.

3% See Luki¢ and Luki¢ Appeal Judgement, para. 261; Karemera et al. Decision of 29 May 2009, para. 22.
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adjudicated fact. In this respect, KaradZi¢ merely enumerates paragraphs of the Trial Judgement
where he suggests the Trial Chamber “ascribed greater weight to the adjudicated facts than Defence
evidence offered to rebut them” without explaining how the Trial Chamber erred in its assessment

of the evidence on the record.>®!

132. Accordingly, Karadzi¢ has failed to demonstrate that the Trial Chamber committed a

discernible error in relying on adjudicated facts for which contrary evidence had been admitted.

133.  For the foregoing reasons, the Appeals Chamber dismisses Ground 7 of KaradZi¢’s Appeal.

3% Trial Judgement, paras. 28, 30 (internal citations omitted).
361 See KaradZi¢ Appeal Brief, para. 114, n. 159.
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6. Alleged Errors Related to the Admission of and_ Reliance on Rule 92 bis Evidence (Grounds 8
and 9)

134.  On 29 May 2009, the Prosecution filed eight motions seekihg to admit evidence from
238 proposed witnesses pursuant to Rule 92 bis of the ICTY Rules (“Rule 92 bis Motions™).**
On 18 June 2009, the Trial Chamber denied KaradZzi¢’s request that any response to these motions
be delayed until his defence team could interview the witnesses whose testimony and statements the

%3 However, in light of the volume of material covered in the Rule 92

Prosecution sought to admit.
bis Motions, the Trial Chamber granted KaradZi¢’s request for extensions of time, allowing him to
respond to each of the eight motions on specified dates from 9 July 2009 through 13 August

200934

135.  On 8 July 2009, the Trial Chamber denied Karadzié’s request for certification to appeal the
decision denying his request for extension of time to respond to the Rule 92 bis Motions until his
defence team could interview the proposed witnesses.’® Nevertheless, due to the volume of
relevant material and the need for KaradZi¢ to organize his resources, the Trial Chamber further
delayed the deadlines to respond to each of the Rule 92 bis Motions to specified dates from 14 July
2009 through 31 August 2009.%%°

32 prosecutor v. Radovan Karad?i¢, Case No. IT-95-5/18-T, Decision on Prosecution’s Second Motion for Admission
of Statements and Transcripts of Evidence in Lieu of Viva Voce Testimony Pursuant to Rule 92 bis (Witnesses ARK
Municipalities), 18 March 2010 (public with confidential annex) (“Decision of 18 March 2010”), para. 1; Prosecutor v.
" Radovan Karad?i¢, Case No. 1T-95-5/18-T, Decision on Prosecution’s Fourth Motion for Admission of Statements and
Transcripts of Evidence in Lieu of Viva Voce Testimony Pursuant to Rule 92 bis — Sarajevo Siege Witnesses, 5 March
2010 (“Decision of 5 March 2010”), para. 1; Prosecutor v. Radovan KaradZzi¢, Case No. IT-95-5/18-T, Decision on
Prosecution’s Fifth Motion for Admission of Statements in Lieu of Viva Voce Testimony Pursuant to Rule 92 bis
(Srebrenica Witnesses), 21 December 2009 (confidential) (“Srebrenica Decision of 21 December 2009”), para. 1;
Prosecutor v. Radovan Karad?i¢, Case No. IT-95-5/18-T, Decision on Prosecution’s Seventh Motion for Admission of
Transcripts of Evidence in Lieu of Viva Voce Testimony Pursuant to Rule 92 bis: Delayed Disclosure Witnesses,
21 December 2009 (“Delayed Disclosure Decision of 21 December 2009”), para. 1; Prosecutor v. Radovan KaradZic,
Case No. IT-95-5/18-T, Decision on Prosecution’s First Motion for Admission of Statements and Transcripts of
Evidence in Lieu of Viva Voce Testimony Pursuant to Rule 92 bis (Witnesses for Eleven Municipalities), 10 November
2009 (public with confidential annex) (“Decision of 10 November 2009”), para. 1; Prosecutor v. Radovan Karadzic,
" Case No. IT-95-5/18-T, Decision on Prosecution’s Motion for Admission of Evidence of Eight Experts Pursuant to
Rules 92 bis and 94 bis, 9 November 2009 (“Decision of 9 November 2009”), para. 1; Prosecutor v. Radovan Karad7ic,
Case No. IT-95-5/18-T, Decision on Prosecution’s Sixth Motion for Admission of Statements in Lieu of Viva Voce
Testimony Pursuant to Rule 92 bis: Hostage Witnesses, 2 November 2009 (public with confidential annex) (“Decision
of 2 November 2009”), para. 1; Prosecutor v. Radovan KaradZi¢, Case No. IT-95-5/18-PT, Decision on Prosecution’s
Third Motion for Admission of Statements and Transcripts of Evidence in Lieu of Viva Voce Testimony Pursuant to
Rule 92 bis (Witnesses for Sarajevo Municipality), 15 October 2009 (“Decision of 15 October 2009”), para. 1. See also
Prosecutor v. Radovan KaradZi¢, Case No. IT-95-5/18-PT, Order following upon Rule 65 ter Meeting and Decision on
Motions for Extension of Time, 18 June 2009 (“Order of 18 June 2009”), para. 1; Trial Judgement, para. 6137.
3%3 Order of 18 June 2009, para. 4.
34 Order of 18 June 2009, paras. 4, 5, 18.
3%5 Prosecutor v. Radovan Karad?i¢, Case No. IT-95-5/18-PT, Decision on Accused’s Application for Certification to
Appeal Decision on Motions for Extension of Time: Rule 92 bis and Response Schedule, 8 July 2009 (“Decision of
8 July 2009”), paras. 13, 14, 19.
3% Decision of 8 July 2009, paras. 18, 19.

58 .
Case No. MICT-13-55-A 20 March 2019



8794

136.  On 8 July 2009, Karadzi€ filed a single response to all of the Rule 92 bis Motions, arguing
that he lacked the resources and access to the witnesses to respond adequately.*®” Consequently, he
opposed all the Rule 92 bis Motions and requested, infer alia, cross-examination of all the

witnesses. %

137. During a status conference on 23 July 2009, the Pre-Trial Judge, observing that decisions on
the Rule 92 bis Motions were unlikely to be issued immediately and that KaradZi¢’s investigations
were ongoing, informed KaradZi¢ that he would be able to file a response at any time before the
respective decisions were issued.*® During a pre-trial conference on 6 chober 2009, the Pre-Trial
Judge informed KaradZi¢ that the decisions on the Rule 92 bis Motions would be issued in the
coming weeks and that, if evidence of a witness was admitted under Rule 92 bis of the ICTY Rules
and KaradZi¢ wanted to supplement it with a statement from that witness, he could file a motion to

that effect.>”

Karadzi¢ filed further responses to some of the Rule 92 bis Motions, and the Trial
Chamber rendered decisions on the motions between October 2009 and March 2010, inter alia,
admitting statements and testimony from 124 witnesses without requiring their cross-examination

(“Rule 92 bis Material™).>""

138. During trial, on 21 March 2011, the Trial Chamber denied KaradZi¢’s request to issue
subpoenas compelling eight witnesses whose prior statements and/or testimony had been admitted
into evidence as part of the Rule 92 bis Material (“Eight Witnesses”) to submit to interviews with

the Defence.*”?

37 See Prosecutor v. Radovan Karadiic’, Case No. IT-95-5/18-PT, Omnibus Response to Rule 92 bis Motions,
8 July 2009 (“KaradZi¢ Response of 8 July 2009™), para. 2.

%98 KaradZi¢ Response of 8 July 2009, paras. 3, 7.

%% T, 23 July 2009 p. 370. See also Decision of 15 October 2009, para. 2. During the status conference, the Pre-Trial
Judge received confirmations from the Prosecution and KaradZi¢ that procedures were in place allowing KaradZi¢ and
his defence team to proceed to contact through the Registry, inter alia, witnesses identified in the Rule 92 bis Motions
for the purpose of interviewing them. See T. 23 July 2009 pp. 340-342. See also Prosecutor v. Radovan KaradZi¢, Case
No. IT-95-5/18-PT, Decision on Motion for Reconsideration of Decision on Motion for Order for Contact with
Prosecution Witnesses, 15 July 2009.

70T, 6 October 2009 pp. 489, 490.

3 Decision of 18 March 2010, paras. 8, 63; Decision of 5 March 2010, paras. 9, 11, 13, 77; Srebrenica Decision of
21 December 2009, paras. 7, 67; Delayed Disclosure Decision of 21 December 2009, paras. 9, 32; Decision of
10 November 2009, paras. 5, 47; Decision of 9 November 2009, paras. 2, 3, 27; Decision of 2 November 2009, paras. 4,
33; Decision of 15 October 2009, paras. 2, 32. The Trial Chamber subsequently admitted evidence from three additional
witnesses Pursuant to Rule 92 bis of the ICTY Rules. See Prosecutor v. Radovan KaradZic¢, Case No. IT-95-5/18-T,
Decision on Prosecution Motion for Admission of Milan Tupaji¢’s Evidence in Lieu of Viva Voce Testimony Pursuant
to Rule 92 bis, 24 May 2012 (“Decision of 24 May 2012”), para. 27; Prosecutor v. Radovan KaradZi¢, Case No. IT-95-
5/18-T, Decision on Prosecution’s Second Motion for Admission of Slobodan Stojkovié¢’s Evidence in Lieu of Viva
Voce Testimony pursuant to Rule 92 bis, 22 March 2012 (public with confidential annex) (“Decision of
22 March 2012”), para. 19; Prosecutor v. Radovan KaradZzi¢, Case No. IT-95-5/18-T, Further Decision on
Prosecution’s First Rule 92 bis Motion (Witnesses for Eleven Municipalities), 9 February 2010 (public with
confidential annex) (“Decision of 9 February 2010”), para. 44.

32 prosecutor v. Radovan Karadzié, Case No. IT-95-5/18-T, Decision on Accused’s Motion to Compel Interviews:
Sarajevo 92 bis Witnesses, 21 March 2011 (“Decision of 21 March 2011”), paras. 1, 19.
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139.  KaradZi¢ submits that the Trial Chamber erred by dismissing his request to interview all the
witnesses whose evidence the Prosecution sought to admit through the Rule 92 bis Motions and by

373
He argues

refusing to allow adequate time for such interviews before deciding on the motions.
that, where such statements or testimony are admitted without requiring cross-examination,
principles of fairness and equality of arms require that the Trial Chamber take all steps necessary to

facilitate interviews of the witnesses by the Defence “without limitation.™"*

140. KaradZi¢ further submits that the Trial Chamber erred by denying his request to compel the
Eight Witnesses to submit to interviews with the Defence.’” He contends that, in view of
controlling jurisprudence, subpoenas compelling these interviews should have been issued as the
Trial Chamber found that each of the witnesses had knowledge of issues relevant to the trial.”’®
KaradZi¢ argues that by refusing to facilitate the requested interviews, the Trial Chamber violated
the principle of equality of arms, given that the Prosecution had interviewed all of the witnesses

during its long investigation with resources that far exceeded his.*”’

141.  Finally, KaradZi¢ submits that his trial was rendered unfair as the Trial Chamber relied
solely on untested evidence admitted under Rule 92 bis of the ICTY Rules when making several |
findings in the Trial Judgement thét led to a number of his convictions.”’® He contends that such
findings are unfair and unsafe given his lack of opportunity to interview the witnesses and that the

appropriate remedy is a new trial.””

142. The Prosecution responds that KaradZi¢ does not demonstrate any error in the Trial
Chamber’s approach in relation to his request to interview all of the relevant witnesses prior to
deciding the Rule 92 bis Motions or in denying his request to subpoena the Eight Witnesses.*® It

further argues that KaradZic fails to substantiate how findings based on evidence admitted pursuant

" Karad#i¢ Notice of Appeal, p. 6, KaradZi¢ Appeal Brief, paras. 142, 145; KaradZi¢ Reply Brief, paras. 48-50.
KaradZi¢ suggests that the Trial Chamber admitted evidence from 148 witnesses without requiring cross-examination
under Rule 92 bis of the ICTY Rules. See KaradZi¢ Appeal Brief, para. 142; KaradZi¢ Reply Brief, paras. 48, 49. In his
reply, KaradZi¢ submits that his eventual ability to interview Witness KDZ486, who recanted his prior testimony and
prompted the Prosecution to withdraw his evidence, demonstrates that admitting the Rule 92 bis Material without
allowing KaradZi¢ to question the relevant witnesses rendered such evidence unsafe. See KaradZi¢ Reply Brief, para.
55.

3 Karadzi¢ Appeal Brief, paras. 144, 147; Karadi¢ Reply Brief, paras. 51-54. See also KaradZi¢ Appeal Brief, paras.
145, 146, referring to Tadic Appeal Judgement, para. 52, Prosecutor v. Sefer Halilovié, Case No. IT-01-48-AR73,
Decision on the Issuance of Subpoenas, 21 June 2004 (“Halilovi¢ Decision of 21 June 2004”), paras. 10, 12, 15,
Prosecutor v. Mile Mrksic, Case No. IT-95-13/1-AR73, Decision on Defence Interlocutory Appeal on Communication
with Potential Witnesses of the Opposite Party, 30 July 2003, para. 15.

¥ Karadi¢ Notice of Appeal, p. 6; KaradZi¢ Appeal Brief, para. 145.

%76 Karadzi¢ Appeal Brief, paras. 143, 148, 149, referring to Prosecutor v. Radislav Krsti¢, Case No. IT-98-33-A,
Decision on Application for Subpoenas, 1 July 2003 (“Krstic Decision of 1 July 2003”), paras. 9, 10, 18.

377 K aradzi¢ Appeal Brief, para. 151.

*78 Karadzi¢ Notice of Appeal, p. 6; KaradZi¢ Appeal Brief, paras. 153, 154, n. 199.

37 Karad?i¢ Appeal Brief, para. 154.

3% prosecution Response Brief, paras. 76-80.
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to Rule 92 bis of the ICTY Rules without an interview by the Defence are “unfair” or “unsafe” and
that he has not demonstrated any prejudice or cogent reasons justifying departure from established

appellate case law on this issue.*®!

143. The Appeals Chamber turns first to KaradZi¢’s contentions concerning the decisions
denying his requests for additional time to enable him to interview the witnesses prior to
adjudicating the Rule 92 bis Motions as well as his request to subpoena the Eight Witnesses. These
decisions relate to the general conduct of the trial, which are matters that fall within the discretion-

%2 In order to successfully challenge a discretionary decision, the appealing

of the trial chamber.
party must demonstrate that the trial chamber committed discernible error resulting in prejudice to

that party.383

144.  As to KaradZi¢’s contention that the Trial Chamber erred in refusing to facilitate defence
interviews with the proposed witnesses before admitting their evidence, the Appeals Chamber
observes that the Trial Chamber granted KaradZi¢ extensions to respond to each of the Rule 92 bis
Motions but determined that it was not necessary for him to interview the more than 225 proposed
witnesses in order to file his responses.’®* The Appeals Chambers sees no error in this decision as
nothing in Rule 92 bis of the ICTY Rules requires the relief KaradZi¢ requested and Karadzié’s
motion provided only cursory justification as to why the interviews were necessary.”® The Appeals
Chamber finds that KaradZi¢ does not demonstrate discernible error in the Trial Chamber’s

decision.

145. Furthermore, while KaradZi¢’s arguments suggest that the Pre-Trial Judge and the Trial
Chamber®®® failed to provide sufficient time and take all steps necessary to facilitate defence
interviews of the witnesses prior to ruling on the Rule 92 bis Motions, the record outlined above

demonstrates otherwise. On 18 June 2009, the Trial Chamber granted Karadzi¢’s request to delay

38 prosecution Response Brief, paras. 81, 82; T. 23 April 2018 pp. 168, 169. See also T. 24 April 2018 p. 280.

%2 See, e.g., Prli¢ et al. Appeal Judgement, para. 26; Decision of 29 January 2013, para. 7; The Prosecutor v. Casimir
Bizimungu et al., Case No. ICTR-99-50-AR73.7, Decision on Jérome-Clément Bicamumpaka’s Interlocutory Appeal
Concerning a Request for a Subpoena, 22 May 2008 (“Bizimungu et al. Decision of 22 May 2008”), para. 8; Halilovi¢
Decision of 21 June 2004, para. 6.

383 Stanisié and Zupljanin Appeal Judgement, para. 470; Nyiramasuhuko et al. Appeal Judgement, paras. 68, 138, 185,
295, 431, 2467; Popovi¢ et al. Appeal Judgement, para. 131; Nizeyimana Appeal Judgement, para. 286.

¥ Order of 18 June 2009, paras. 4, 18.

3% Specifically, KaradZi¢ stated that allowing his defence team to interview each of the witnesses would “identify facts
which can be useful [...] to the defence which are not apparent from the statements or testimony” and that such “facts”
could justify arguments in his response to: (i) deny the relevant motion; (ii) grant the relevant motion but require the
witness to attend for cross-examination; or (iii) grant the relevant motion but supplement it with written material
including facts “which [KaradZi¢] would wish to elicit.” See Prosecutor v. Radovan KaradZi¢, Case No. IT-95-5/18-PT,
Motion for Extension of Time to Respond to Rule 92 bis Motions, 8 June 2009, paras. 3, 5.

386 Rarad7ic refers to errors committed by the Trial Chamber even where the relevant decisions were issued by the Pre-
Trial Judge. '
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his responses to each of the motions.*®” Importantly, in its decision of 8 July 2009, the Trial
Chamber granted additional extensions of time to respond to the Rule 92 bis Motions and indicated
that KaradZic¢ could request to delay any response “vis & vis a particular witness” where KaradZi¢
had “provided a specific basis describing why he needed time to interview individual witnesses”.>®
KaradZi¢ makes no demonstration on appeal that he subsequently seized the Trial Chamber with

such a request.

146. Moreover, instead of following the briefing schedule set by the Trial Chamber that allowed
KaradzZic¢ to file individual responses to each of the Rule 92 bis Motions from 14 July 2009 through
31 August 2009, KaradZi¢ chose to file a single response to all but one of the Rule 92 bis Motions
nearly a week before the first response would have come due.’® Weeks later, the Trial Chamber
invited KaradZic¢ to file further responses to each of the Rule 92 bis Motions at any time prior to the
issuance of the relevant decisions, and KaradZi¢, in some instances, took advantage of this
extension of time.*® The Trial Chamber subsequently invited KaradZi¢ to supplement the evidence
of any witness whose transcripts and statements nﬁght be admitted through the Rule 92 bis Motions
with a statement obtained by him pursuant to the same rule. Subsequent submissions before the
Trial Chamber reflect that KaradZi¢ was able to interview some of the witnesses whose evidence the
Prosecution sought to admit through the Rule 92 bis Motions and that he sought to supplement the
record with statements from these witnesses.””’ As KaradZi¢ concedes, he was able to supplement
the record with eight statements.> Viewed in this context, KaradZi¢’s submissions fail to
demonstrate that the Pre-Trial Judge or the Trial Chamber committed discernible error by failing to
afford him sufficient time to allow him to intérview witnesses before the Trial Chamber decided on

the Rule 92 bis Motions.

147. Karadzi¢ similarly fails to demonstrate that the impugned decision violated the principle of
equality of arms. While he emphasizes that the Prosecution had interviewed each of the proposed
witnesses identified in the Rule 92 bis Motions over the course of several years and that its

resources far exceeded his, he ignores the fact that the equality of arms principle does not require

387 Order of 18 June 2009, para. 18.

388 Decision of 8 July 2009, paras. 14, 19 (emphasis added).

3% See Karadzi¢ Response of 8 July 2009, paras. 1, 7.

30 Decision of 18 March 2010, para. 8; Decision of 5 March 2010, paras. 9, 11, 13; Srebrenica Decision of
21 December 2009, para. 7.

¥1 Decision of 18 March 2010, para. 8; Decision of 5 March 2010, paras. 9, 11, 77; Srebrenica Decision of
21 December 2009, para. 7.

2 Karadzi¢ Appeal Brief, para. 143, n. 187. KaradZi¢’s contention in reply that his ability to subsequently interview
Witness KDZ486, who recanted his prior testimony and prompted the Prosecution to withdraw it, does not compel the
conclusion that the Trial Chamber was required to allow KaradZi¢ to interview all witnesses relevant to the Rule 92 bis
Motions prior to adjudicating them nor does it demonstrate that all the Rule 92 bis Material was “unsafe”. Rather, it
shows that the Trial Chamber did not inhibit KaradZi¢’s ability to interview such witnesses or challenge the Rule 92 bis
Material where he discovered information relevant to its credibility or reliability.
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material equality between the parties in terms of financial or human resources.””® As reflected
above, extensive relief was granted to KaradZic¢ to organize his resources along with the possibility
to request further relief in order to mount his defence with respect to the Rule 92 bis Motions due,
in part, to the volume of evidence the Prosecution sought to admit. KaradZi¢ fails to demonstrate

any discernible error in this respect.

148. Turning to the denial of Karadzié’s request to subpoena the Eight Witnesses to submit to
interviews, the Appeals Chamber observes that Rule 54 of the ICTY Rules provides, inter alia, that
a trial chamber may issue subpoenas “as may be necessary for the purposes of an investigation or
for the preparation or conduct of the trial”. In interpreting this provision, the Appeals Chamber of
the ICTY has stated:

The applicant seeking a subpoena must make a certain evidentiary showing of the need for the
subpoena. In particular, he must demonstrate a reasonable basis for his belief that the prospective
witness is likely to-give information that will materially assist the applicant with respect to clearly
identified issues in the forthcoming trial. To satisfy this requirement, the applicant may need to
present information about such factors as the position held by the prospective witness in relation to
the events in question, any relationship the witness may have had with the accused which is
relevant to the charges, any opportunity the witness may have had to observe or to learn about
those events, and any statements the witness made to the Prosecution or others in relation to them.
The Trial Chamber is vested with discretion in determining whether the applicant succeeded in
making the required showing, this discretion being necessary to ensure that the compulsive
mechanism of the subpoena is not abused. As the Appeals Chamber [of the ICTY] has
emphasized, “[sJubpoenas should not be issued lightly, for they involve the use of coercive powers
and may lead to the imposition of a criminal sanction.”

In deciding whether the applicant has met the evidentiary threshold, the Trial Chamber may
properly consider both whether the information the applicant seeks to elicit through the use of
subpoena is necessary for the preparation of his case and whether this information is obtainable
through other means. The background principle informing both considerations is whether, as
Rule 54 requires, the issuance of a subpoena is necessary “for the preparation or conduct of the
trial.” The Trial Chamber’s considerations, then, must focus not only on the usefulness of the
infogg}ation to the applicant but on its overall necessity in ensuring that the trial is informed and
fair. '

The Appeals Chamber adopts this interpretation.395

149. The Appeals Chamber observes that the Trial Chamber denied KaradZi¢’s request to issue
subpoenas to interview the Eight Witnesses on the basis that he failed to establish that the
information sought would materially advance his case and could not be obtained through calling or
cross-examining other witnesses.””® The Trial Chamber further rejected KaradZi¢’s contention that

the Eight Witnesses should be compelled to submit to interviews because they would not be cross-

% Kalimanzira Appeal Judgement, para. 34.

¥4 Halilovié Decision of 21 June 2004, paras. 6, 7 (internal references omitted).
¥ See supra Section I1.

3% Decision of 21 March 2011, paras. 13, 14, 16, 17.
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examined in his trial.*’ In this respect, the Trial Chamber emphasized that six of the Eight
Witnesses had been extensively cross-examined in prior proceedings and that the fact that the two
others had not previously been cross-examined did not require their appearance for cross-

examination.>*®

150. KaradZi¢ does not point to any error in the Trial Chamber’s analysis that led it to deny his
requést to subpoena the Eight Witnesses. Instead, he argues that, because the Trial Chamber
admitted statements of the Eight Witnesses as part of the Rule 92 bis Material, it found that they
had knowledge of issues relevant to the case.”” The Appeals Chamber considers, however, that this
does not demonstrate error in the Trial Chamber’s finding that KaradZi¢ failed to establish that the
information sought through the subpoenas would materially advance his case.*® Moreover,
Karadzic¢’s argument does not contest the Trial Chamber’s consideration that he failed to establish
that the information he sought from interviéwing the Eight Witnesses could not be obtained through

calling or cross-examining other witnesses.

151. Similarly, KaradZic fails to show that, simply because the Eight Witnesses were not subject
to cross-examination in his trial, the Trial Chamber was required to grant his request to interview
them. In any event, KaradZi¢ has not provided any submissions as to how the denial of his request
to compel the Eight Witnesses to submit to interviews prejudiced him in the presentation of his
defence.*! Consequently, KaradZi¢ has not demonstrated discernible error with respect to this

decision.

*7 Decision of 21 March 2011, para. 15.

*% Decision of 21 March 2011, para. 15, referring to Decision of 5 March 2010, para. 58.

** Rarad7i¢ Appeal Brief, para. 149.

% In particular, the Trial Chamber’s analysis reflects its conclusion that Karad%i¢ failed to establish that the witnesses
would be able to provide the information he suggested they could provide. See Decision of 21 March 2011, paras. 13
(“None of [the Witnesses] have specialised military knowledge and therefore would not be able to determine whether
there were specific military targets in the Sarajevo area with respect to the shelling incidents. With respect to the
direction of fire for sniping incidents, the same reasoning applies.”), 14 (“Without an additional basis as to why these
Witnesses may provide further information on these topics, other than that already provided in their prior evidence, the
Accused has not established that the information to be obtained from the interviews would materially assist his case.”)
(internal references omitted). The Trial Chamber’s analysis also suggests that the information sought to be obtained
from the interviews was cumulative of information contained in evidence that had already been admitted. See Decision
of 21 Marcp 2011, para. 13 (“In addition, a significant portion of the cross-examination of KDZ289, Slavica Livnjak,
and Tarik Zuni¢ in previous cases, which has been admitted in this case, already related to the general source and
direction of fire, as well as to the issue of the VRS positions in the areas in and around Sarajevo.”) (internal references
omitted). See also Decision of 21 March 2011, para. 14.

1 1n this respect, the Appeals Chamber notes that none of the findings that KaradZi¢ argues are based solely on
untested evidence admitted under Rule 92 bis of the ICTY Rules was provided by the Eight Witnesses. Compare
KaradZi¢ Appeal Brief, n. 199 with Trial Judgement, paras. 4444, 4453, 4457 (concerning Witness KDZ036) and Trial
Judgement, paras. 2281, 2282, 3621, 4480-4482, 4486, 4492, 4495, 4550, 4551, 4587 (concerning Witness KDZ079)
and Trial Judgement, paras. 3645-3647, 3686, 3687, 3691-3693, 3702, 4551, 4587 (concerning witness KDZ090) and
Trial Judgement, paras. 4043, 4049 (concerning Fatima Palavra) and Trial Judgement, paras. 4042, 4049 (concerning
Zilha Granilo) and Trial Judgement, paras. 3621, 3645, 3767, 3768, 3770, 3771, 3783, 3787, 4056, 4587 (concerning
Slavica Livnjak) and Trial Judgement, paras. 3621, 3645, 3746, 3747, 3749-3752, 3764, 3767, 3770, 3771, 4587
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152. As to Karadzi¢’s argument that his trial was rendered unfair because the Trial Chamber
relied solely on “untested” Rule 92 bis Material when making several findings related to his
convictions, Karadzi¢ merely lists paragraphs of the Trial Judgement without articulating any

particular error.**

His submissions therefore fail to satisfy his burden on appeal and the Appeals
Chamber summarily dismisses them.*”® To the extent Karadzi¢ develops this argument in Ground
31 of his appeal, the Appeals Chamber will evaluate it in connection with the submissions made in

support of that ground of appeal.

153. Based on the foregoing, the Appeals Chamber dismisses Grounds 8 and 9 of KaradZi¢’s
appeal. ' ’

(concerning Witness KDZ289) and Trial Judgement, paras. 3607, 3621, 3849-3851, 3856, 3878-3881, 3885, 4587
(concerning Tarik Zunic).
402 See Karad#i¢ Appeal Brief, n. 199. See also Karad¥i¢ Notice of Appeal, p. 6.
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7. Alleged Errors in Dismissing KaradZi¢’s Request to Call a Prosecution Witness for Cross-

Examination (Ground 10)

154. The Trial Chamber admitted, pursuant to Rule 92 bis of the ICTY Rules Prosecution
Witness Ferid Spahié’s evidence concerning events in the municipality of ViSegrad and an incident
of killing Muslim civilians in June 1992 in the form of a statement and the transcripts of his
testimony in earlier ICTY proceedings.*® The Trial Chamber decided that the witness did not need
to appear for cross-examination since his evidence did not bear directly upon KaradZi¢’s

responsibility and was not a critical element of the Prosecution’s case.*”

155. Subsequently, KaradZi¢ requested the Trial Chamber to require the witness to appear for
cross-examination so that he could -elicit additional information, which was provided in an
interview with his defence team and which, he argued, was favourable to his case. According to
Karadzié, the witness stated that, in his opinion, KaradZi¢, or two other persons, had invited the
Yugoslav People’s Army (“JNA”) to ViSegrad and had ordered that no killings should occur there,
and that Karadzi¢ “‘was the only one who could have ordered [a particular JNA corps] not to kill
~ anyone in Vigegrad’”.*"” The Trial Chamber denied KaradZi¢’s request finding that he had failed to
show that it was necessary to reconsider its earlier decision not to require the witness to appear.408
The Trial Chamber reasoned, inter alia, that there was no reference to the acts and conduct of
KaradZi¢ in the witness’s evidence as admitted on the trial record and the anticipated testimony
concerning him was at best of a minor or generalised nature, consisted of the witness’s personal
opinion formed without any first-hand knowledge, and had no bearing on Karadzi¢’s acts and
conduct as charged in the Indictment.*®” The Trial Chamber also noted that KaradZi¢ would have
ample opportunity to present evidence on the issues he sought to prove through the witness either

through other witnesses or by tendering documentary evidence.*'°

156. In the Trial Judgement, the Trial Chamber found KaradZi¢ responsible for the killing of
approximately 45 Bosnian Muslim civilians from ViSegrad by Serb forces on 15 June 1992 on the

basis of his participation in the Overarching JCE and convicted him in this respect of persecution

% Decision of 10 November 2009, paras. 12, 47(1)(a); Exhibits P60, P61.

5 Decision of 10 November 2009, paras. 33, 35.

08 prosecutor v. Radovan Karadzic¢, Case No. IT-95-5/18-T, Decision on Accused’s Motion to Call Witness Ferid
Spahi¢ for Cross-Examination, 6 April 2011 (“Decision of 6 April 2011”), paras. 1, 2, referring to Prosecutor v.
Radovan Karad?i¢, Case No. IT-95-5/18-T, Motion to Call Witness Fe[rlid Spahi[¢] for Cross Examination, 2 March
2011 (“Motion of 2 March 2011”), paras. 1, 4, 8.

“7 Decision of 6 April 2011, para. 3, referring to Motion of 2 March 2011, para. 5.

“% Decision of 6 April 2011, paras. 11-14.

* Decision of 6 April 2011, paras. 12, 13.

19 Decision of 6 April 2011, para. 13.
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and extermination as crimes against humanity and murder as a violation of the laws or customs of

411
war.

157. KaradZi¢ submits that the Trial Chamber erred in refusing to call Witness Spahic for cross-
examination for lack of personal knowledge of KaradZi¢’s orders or control over those committing
crimes and that, in doing so, it deprived him of evidence that created reasonable doubt about his
responsibility for the 15 June 1992 incident and his control over paramilitaries in Eastern Bosnia.*"?
He contends that no other witness testified to these events and that the Trial Chamber convicted him

for this incident solely upon Witness Spahi¢’s evidence.*”?

158.  KaradZi¢ also argues that Rule 92 bis (A)(i)(c) of the ICTY Rules provides that a written
statement or transcript will not be admitted if there are any other factors which make it appropriate
for the witness to attend for cross-examination and that the Trial Chamber should have considered
that Witness Spahié¢ was not cross-examined in prior proceedings on issues that could have

advanced Karadzi¢’s defence.*'

159. In addition, Karadzi¢ maintains that the impugned decision was part of a pattern that shows
the double standards the Trial Chamber employed throughout the trial when admitting Prosecution
evidence and excluding defence evidence that rendered his trial unfair and that the appropriate
remedy for this is a re-trial.*”® In this respect, Karadzi¢ submits that the Trial Chamber admitted
evidence of Prosecution witnesses who had no direct personal knowledge of various matters but

formed opinions from observing surrounding events.*!°

160.  The Prosecution responds that the Trial Chamber rightly declined to order Witness Spahic’s

appearance for cross-examination since KaradZi¢ had not shown that the evidence he sought to

“11 Tria] Judgement, paras. 1093, 2446, 2455, 2460, 2463, 2484, 3524, 6002, 6003, 6005, 6071. The Trial Chamber also
found KaradZi¢ responsible for murder as a crime against humanity with respect to this incident but did not convict him
as it would be impermissibly cumulative of his conviction for extermination as a crime against humanity on the same
basis. See Trial Judgement, paras. 2456, 2460, 2464, 6004, 6023, 6024, n. 20574. ,
#12 Raradzi¢ Notice of Appeal, p. 6; KaradZi¢ Appeal Brief, paras. 157, 158, 160. KaradZi¢ also submits that “the Trial
Chamber’s approach stands in contrast to that adopted in [the Mladic case]”. See KaradZi¢ Appeal Brief, para. 161. The
Appeals Chamber recalls that the manner in which the discretion to manage trials is exercised by a trial chamber should
be determined in accordance with the case before it; what is reasonable in one trial is not automatically reasonable in-
another. Nyiramasuhuko et al. Appeal Judgement, para. 232; Haradinaj et al. Appeal Judgement, para. 39. KaradZi¢’s
cursory reference to the approach followed by another trial chamber fails to demonstrate any error of the Trial Chamber
in this respect.

3 Karadzi¢ Appeal Brief, para. 157.

14 Karadzi¢ Appeal Brief, para. 158.

15 Karadzi¢ Appeal Brief, para. 162.

16 Raradzi¢ Appeal Brief, para. 159. KaradZi¢ refers in this respect to Prosecution Witness David Harland’s evidence
that KaradZi¢ had “pulled the spigot of terror in Sarajevo” and Prosecution Witness Herbert Okun’s testimony that “the
movement of the population couldn’t come about except by forcible means”. See KaradZi¢ Appeal Brief, para. 159,
referring to Exhibits P820, para. 39, P776, pp. 211, 212.

67
Case No. MICT-13-55-A 20 March 2019



8785

elicit would materially assist his case.*’” The Prosecution also contends that KaradZi¢ makes
“inapposite” comparisons with the Trial Chamber’s admission of Prosecution evidence which was
based on the concerned witnesses’ high-level participation in the relevant events.*'® In addition, the
Prosecution argues that KaradZi¢ has not shown that Witness Spahi¢’s. proposed evidence would
have affected the Trial Judgement and that, contrary to Karadzi¢’s submission, the Trial Chamber

relied on a variety of other evidence corroborating Witness Spahi¢’s account.*"®

161. KaradZi¢ replies that the Prosecution’s submission that Witness Spahi¢ lacked direct
knowledge went to the weight of his proposed evidence and not its admissibility and maintains that
the Trial Chamber’s decision was “manifestly unfair” given that it attributed responsibility to him

for the 15 June 1992 incident solely on the basis of this witness’s prior statement.**°

162. The Appeals Chamber recalls that Article 21(4)(e) of the ICTY Statute guarantees the right
of the accused to examine or have examined the witnesses against him. However, this right is not
absolute and may be limited, for instance, in accordance with Rule 92 bis of the ICTY Rules.*! In
this respect, a decision to accept evidence without cross-examination is one which trial chambers
should arrive at only after careful consideration of its impact on the rights of the accused.** As with
any issue regarding the admission or presentation of evidence, trial chambers enjoy broad discretion

in this respect.*?

163. KaradZi¢ has failed to show discernible érror in the Trial Chamber’s decision to dispense
with the witness’s attendance for cross-examination. Contrary to KaradZi¢’s submission, the Trial
Chamber did not err in considering the information he sought to elicit from this witness as hearsay
of low probative value. In particular, the Trial Chamber reasonably considered that the references to
KaradZi¢ that the witness was expected to make were “at most of a minor or generalised nature” and

424

consisted “at best” of the witness’s personal opinion.””" In its view, such references were not

founded on any first-hand knowledge as the witness did not personally know KaradZi¢ or any other

7 prosecution Response Brief, paras. 83, 84.

418 prosecution Response Brief, para. 85.

19 prosecution Response Brief, para. 87; T. 23 April 2018 pp. 169, 189.

0 Raradzi¢ Reply Brief, paras. 56-58.

1 See Prosecutor v. Jadranko Prli¢ et al., Case No. IT-04-74-AR73.6, Decision on Appeals Against Decision
Admitting Transcript of Jadranko Prlié’s Questioning into Evidence, 23 November 2007 (“Prlic et al. Decision of 23
November 2007”), paras. 41, 43, 52; Prosecutor v. Milan Martic, Case No. IT-95-11-AR73.2, Decision on Appeal
Against the Trial Chamber’s Decision on the Evidence of Witness Milan Babic, 14 September 2006 (“Martic Decision
of 14 September 2006”), paras. 12, 13.

22 prosecutor v. Vidoje Blagojevic and Dragan Jokic¢, Case No. IT-02-60-T, First Decision on Prosecution’s Motion for
Admission of Witness Statements and Prior Testimony Pursuant to Rule 92 bis, 12 June 2003, para. 14. See also Prlic et
al. Decision of 23 November 2007, para. 41.

‘2 See, e.g., Prlic¢ et al. Appeal Judgement, para. 143; Prli¢ et al. Decision of 23 November 2007, para. 8; Marti¢
Decision of 14 September 2006, para. 6.

“2* Decision of 6 April 2011, paras. 12, 13.
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high-ranking Bosnian Serb official, had held no position which would have allowed him to know
the acts and conduct of Karadzi¢, and had played no specific role in the crimes charged in the
Indictment other than being a survivor of an incident charged therein.**> The Appeals Chamber also
notes that{ Karadzi¢ misrepresents the Trial Chamber’s assessment when he contends that he was
convicted solely on Witness Spahi¢’s evidence. The impugned finding rested, in addition to the

witness’s evidence, on forensic and other documentary evidence.**¢

164. KaradZi¢ also misconstrues the requirements of Rule 92 bis of the ICTY Rules and fails to
show error in the Trial Chamber’s application of the governing law. Contrary to his submission,
Rule 92 bis of the ICTY Rules dbes not prohibit the admission of written evidence in circumstances
where it might be appropriate for the witness to be cross-examined but provides instead that such
circumstances would weigh against admission. The Trial Chamber did not err in considering that
there was no reason for requiring the witness’s attendance as the witness’s anticipated evidence,
which concerned underlying crime base events, did not appear to have “any” bearing on Karadzi¢’s
acts and conduct as charged and could not materially assist his case.*”” In addifion, contrary to
KaradZi¢’s submission, the Trial Chamber considered that the witness had not previously testified
on matters relevant to the defence in the current proceedings.428 KaradZi¢ therefore fails to show
that the Trial Chamber abused its discretion by not considering a relevant factor in weighing

whether the witness should be called for cross-examination.

165. Furthermore, KaradZi¢’s submissions fail to show that the Trial Chamber applied a double
standard in finding that the low probative value of the evidence he intended to elicit from Witness

Spahi¢ did not warrant his attendance for cross-examination.

166. Based on the foregoing, the Appeals Chamber dismisses Ground 10 of KaradZi¢’s appeal.

“ Decision of 6 April 2011, paras. 12, 13.
*26 Trjal Judgement, paras. 1090-1093.
7 Decision of 6 April 2011, paras. 12, 13. The Appeals Chamber further observes that the Trial Chamber relied on
Witness Spahic’s evidence only in relation to Scheduled Incident A.14.2 concerning the crimes committed in Visegrad
by Serb forces on 15 June 1992 and not in relation to KaradZi¢’s acts and conduct. See Trial Judgement, paras. 1080-
1093. :
“2 Decision of 6 April 2011, para. 12 (“[...] the Accused seems to argue that some of the new information provided by
the Witness during the interview goes to his acts, conduct, or mental state, and is favourable to his case, and that, in
order to receive such information in evidence, the Witness should be called for cross-examination. The Chamber notes
first that nowhere in the Witness’s evidence (approximately 65 pages of transcript from the Vasiljevic case and another
similar number of pages of transcript from the Lukic case, as well as an eight page witness statement) was it able to find
a reference to the acts and conduct of the Accused [...]”).
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8. Alleged Errors in Excluding Defence Rule 92 bis Evidence (Grounds 11 and 12)

167. On 26 April 2012, as the trial was approaching the close of the Prosecution case, the Trial
Chamber ordered KaradZic to file any motions for admission of evidence pursuant to Rule 92 bis of
the ICTY Rules by 27 August 2012.** On 2 August 2013, after the reinstatement of Count 1 of the
Indictment, the Trial Chamber ordered KaradZic¢ to file his revised witness list no later than 18

October 2013.43°

168.  On 1 October 2013, Karadzi¢ sought the admission of four witness statements related to the
Sarajevo component of the case under Rule 92 bis of the ICTY Rules (“Sarajevo 92 bis
Statements™), submitting that there was good cause for filing his motion out of time because the
witnesses concerned had refused to testify following the Trial Chamber’s denial of his requests to
grant them protective measures.”! On 6 November 2013, the Trial Chamber denied KaradZi¢’s
motion finding that he had failed to.demonstrate good cause for not respecting the deadline and that,
in any event, the witness statements did not contain the formal attestation certificates required under

Rule 92 bis (B) of the ICTY Rules.**

169. On 18 March 2014, the Trial Chamber denied a number of motions filed by KaradZi¢ in
January and February 2014, which, inter alia, sought to admit the unsigned statements of eight
prospective Defence witnesses who initially appeared on his witness list and whose evidence
concerned the municipalities component of his case (“Municipalities 92 bis Statements™).*>> With
respect to the statements of Ranko Miji¢, Nikola Tomasevi¢, Srboljub Jovi¢inac, BoZidar Popovic,
and Mladen Zori¢, the Trial Chamber found that KaradZi¢’s requests were filed after the 27 August
2012 deadline without good cause and declined to admit them on that basis.*** The Trial Chamber
further declined to admit statements from Milo§ Tomovié, Dragan Kalini¢, and Predrag Banovic,
finding that these were not properly certified and that KaradZi¢ had failed to show that the proposed

witnesses would be willing to certify their statements despite their refusal to testify.**

* Prosecutor v. Radovan Karadzi¢, Case No. 1T-95-5/18-T, Scheduling Order on Close of the Prosecution Case, Rule
88 bis Submissions, and Start of the Defence Case, 26 April 2012 (“Scheduling Order of 26 April 2012”), para. 25.

0 prosecutor v. Radovan Karadzié, Case No. IT-95-5/18-T, Decision on Accused’s Motions for Severance of Count 1
and Suspension of Defence Case, 2 August 2013 (“Decision of 2 August 2013”), paras. 14, 25.

! prosecutor v. Radovan Karad#i¢, Case No. IT-95-5/18-T, Motion to Admit Statements Pursuant to Rule 92[ bis
(SaraJevo Component), 1 October 2013, paras. 1, 4, 11-24.

2 Prosecutor v. Radovan Karadi¢, Case No. 1T-95-5/18-T, Decision on Accused’s Motlon to Admit Statements
* Pursuant to Rule 92 bis (Sarajevo Component), 6 November 2013 (“Decision of 6 November 2013"), paras. 7-13.

3 prosecutor v. Radovan Karad?i¢, Case No. IT-95-5/18-T, Decision on Accused’s Motions for Admission of
Evidence Pursuant to Rule 92 bis, 18 March 2014 (public with confidential annex) (“Decision of 18 March 20147),
paras. 42-44, 60-62, 67-69.

** Decision of 18 March 2014, paras. 42, 43, 60-62, See also Decision of 18 March 2014, para. 2, referring to
Scheduling Order of 26 April 2012, para. 25. .

5 Decision of 18 March 2014, paras. 44, 68.
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170. Karadzi¢ submits that, in denying his request to admit the Sarajevo 92 bis Statements and
the Municipalities 92 bis Statements, the Trial Chamber committed several errors which resulted in
excluding evidence that cast doubt on a number of findings made against him.*** He argues that the
Trial Chamber applied a double standard and failed to consider whether granting his requests would
cause prejudice to the Prosecution.”” He contends in this respect that the Trial Chamber had
consistently required him to show prejudice before considering a remedy for the Prosecution’s
disclosure violations and that ultimately no Prosecution evidence was excluded.*® KaradZi¢ also
relies for support on the principles relevant to adding a witness to a party’s witness list, arguing that
“[i]f a new witness can be added because a party would not be prejudiced, then a witness listed
from the beginning can have the mode of giving evidence varied where the opposing party would

not be prejudiced.”**

171. Karadzi¢ also contends that the Trial Chamber unreasonably required him to anticipate that
the Sarajevo witnesses would refuse to testify after being denied protective'measures.440 Similarly,
he avers that the Trial Chamber erred in requiring him to foresee that the municipalities witnesses
would refuse to testify after the Trial Chamber denied his requests to subpoena Miji¢ and:
Tomasevié, allow Jovi€inac to testify via video-link, or assign counsel to Banovi¢ for the purposes
of his testimony.*** He contends that this approach was inconsistent with the Trial Chamber’s prior
practice of granting out-of-time Prosecution requests to admit evidence under Rule 92 bis of the
ICTY Rules.**

172. Karadzi¢ further argues that the Trial Chamber erred in the impugned decisions by
“retroactively” requiring him to have interviewed all potential defence witnesses between the end of
the Prosecution’s case and the deadline imposed in the Scheduling Order of 26 April 2012, which,

given the large number of witnesses required to answer the Prosecution’s case, would have been

38 K aradzi¢ Notice of Appeal, pp. 6, 7; KaradZi¢ Appeal Brief, paras. 163-210.

7 Karadzié Appeal Brief, paras. 173-175.

38 Karadzi¢ Appeal Brief, paras. 173, 174.

9 See Karadzi¢ Appeal Brief, para. 175, referring to Prosecutor v. Milan Milutinovi¢ et al., Case No. IT-05-87-T,
Decision on Prosecution Motion for Leave to Amend its Rule 65 fer Witness List to Add Wesley Clark, 15 January.
2007, para. 5, Prosecutor v. Milan Milutinovi¢ et al., Case No. IT-05-87-T, Decision on Prosecution Second Renewed
Motion for Leave to Amend its Rule 65 fer List to Add Michael Phillips and Shaun Byrnes, 12 March 2007, paras. 7,
18, Prosecutor v. Fatmir Limaj et al., Case No. IT-03-66-T, Decision on Prosecution’s Third Motion for Provisional
Admission of Written Evidence in Lieu of Viva Voce Testimony Pursuant to Rule 92[ ]bis, 10 March 2005, paras. 4, 5,
The Prosecutor v. Pauline Nyiramasuhuko et al., Case No. ICTR-98-42-T, Decision on Prosecutor’s Motion for Leave
to Add a Handwriting Expert to His Witness List, 14 October 2004, para. 18.

0 Karadzi¢ Appeal Brief, paras. 176, 177. Specifically, KaradZi¢ claims that the Trial Chamber required him to foresee
that: (i) the witnesses would require protective measures; (ii) the Trial Chamber would deny the requested protective
measures; and (iii) the witnesses would thereafter refuse to testify. See KaradZi¢ Appeal Brief, para. 177.

“! Karadzi¢ Appeal Brief, paras. 170, 176, 177.

M2 Karadzié Appeal Brief, para. 176, referring to Decision of 24 May 2012.
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3 Karad7i¢ also maintains that the Trial Chamber unreasonably denied him the

impossible to meet.
flexibility to tender the witnesses’ evidence in writing after seeing which evidence he managed to

tender and the number of hours he had used to present his case by that point.444

173. In addition, KaradZié contendsv that the Trial Chamber erred in “speculating” in the
impugned decisions that the witnesses were unlikely to verify their statements, departed from its
prior practice of allowing Prosecution witness statements to be verified at a later stage, and acted
inconsistently with its obligation to provide every practicable facility under the ICTY Statute and

the ICTY Rules to assist a party in the presentation of its case.**

174. Finally, KaradZi¢ maintains that the Trial Chamber failed to consider the impact of the
reinstatement of Count 1 of the Indictment during the Defence case and erred in its Decision of
18 March 2014 by retroactively applying the 27 August 2012 deadline in respect of witnesses

included in his supplemental witness list. 6

175. The Prosecution responds that the decisions on the inadmissibility of the Sarajevo 92 bis
Statements and the Municipalities 92 bis Statements were within the Trial Chamber’s discretion to
manage the proceedings.447 In its submission, KaradZi¢’s argument that the Trial Chamber should
have considered prejudice is unsupported, was not raised at trial, and does not address the Trial
Chamber’s denial of the motions as out of time.*** The Prosecution argues that KaradZi¢’s
submission that the Trial Chamber unreasonably required him to anticipate that the witnesses would
refuse to testify, does not appreciate that he had failed to contact the relevant witnesses until long
after the 27 August 2012 deadline expired.4_49 The Prosecution also contends that KaradZzi¢ fails to
show that the Trial Chamber erred in declining to admit the statements that failed to comply with
the certification requirements of Rule 92 bis (B) of the ICTY Rules and fails to show cogent reasons
justifying departure from established appellate case law on this issue.*® Furthermore, the

Prosecution submits that KaradZi¢ does not demonstrate that the admission of these statements

“3 Karad¥i¢ Appeal Brief, para. 178.
“4 Karadi¢ Appeal Brief, para. 179. Moreover, KaradZi¢ submits that the Trial Chamber instructed him to request
subpoenas only when necessary and that “he cannot then be disadvantaged” for seeking to admit written evidence from
some of these witnesses instead of requesting a subpoena for their appearance. See KaradZi¢ Appeal Brief, para. 179.

- 3 KaradZi¢ Appeal Brief, paras. 180, 181.
8 Karadzi¢ Appeal Brief, paras. 182-184.
“7 Prosecution Response Brief, paras. 88, 89. See also Prosecution Response Brief, paras. 90-96.
“8 Prosecution Response Brief, paras. 89-91.
9 Prosecution Response Brief, paras. 91, 92. Moreover, the Prosecution contends that Karadzic disregards the fact that
the Trial Chamber assessed his Rule 92 bis motions on the merits when he showed that he had contacted the relevant
witnesses before the deadline, which was consistent with the approach adopted with respect to similar requests from the
Prosecution. Prosecution Response Brief, para. 91.
0 prosecution Response Brief, paras. 94-96; T. 23 April 2018 p. 168.
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would impact the verdict given that they were cumulative of other evidence rejected by the Trial

Chamber.**!

176.  Karad7ic replies that although the proposed evidence was cumulative of other evidence on
the trial record, the Trial Chamber ultimately rejected such other evidence as unreliable, self-
serving, or inconsistent and submits that admission of the proposed evidence could have rectified

any perceived weaknesses of the evidence on the trial record.**

177.  Under Rule 92 bis of the ICTY Rules, a trial chamber may dispense with the attendance of a
witness in person in certain circumstances and instead admit the witness’s evidence in the form of a
written statement. In addition, pursuant to Rule 127(A)(i1) of the ICTY Rules, a trial chamber may,
on good cause being shown, recognize as validly done any act done after the expiration of a time
prescribed on such terms, if any, as it is thought just. The Appeals Chamber observes that KaradzZi¢
challenges a decision related to the admission of evidence and requiring compliance with prescribed
timelines, which are matters falling within a trial chamber’s discretion.*>® In order to successfully
challenge a discretionary decision, the appealing party must demonstrate that the trial chamber

committed a discernible error resulting in prejudice to that party.*>*

178. KaradZi¢ submits that, in denying his requests to admit the relevant witness statements, the
Trial Chamber committed several errors. However, he does not demonstrate that the Trial Chamber
committed a discernible error in finding that he had failed to exercise due diligence so as to comply
with the deadline for filing any motion for the admission of evidence pursuant to Rule 92 bis of the
ICTY Rules and that he had failed to show good cause for the delay.455 Contrary to his submission
that the Trial Chamber applied a double standard, the Trial Chamber required both parties to

comply with the deadlines set with regard to the presentation of their respective case.

179.  As to KaradZi¢’s argument that the Trial Chamber erred in failing to consider whether

granting his motions would prejudice the Prosecution, the Appeals Chamber finds no discernible

#1 prosecution Response Brief, paras. 88, 97-121.
2 Karadzi¢ Reply Brief, paras. 62-66.
3 See, e.g., Prli¢ et al. Appeal Judgement, paras. 40, 143; Nyiramasuhuko et al. Appeal Judgement, para. 331;
Decision of 22 October 2013, para. 11; Prosecutor v. Radovan KaradZi¢, Case No. IT-95-5/18- AR73.8, Decision on
Appeal from Order on the Trial Schedule, 19 July 2010 para. 5; Krajisnik Appeal Judgement, para. 81; Prosecutor v.
Jadranko Prli¢ et al., Case No. IT-04-74-AR73.7, Decision on Defendants Appeal Against “Décision portant
attribution du temps & la défense pour la présentation des moyens a décharge”, 1 July 2008, para. 15.

¥4 Stanisi¢ and Zupljanin Appeal Judgement, para. 470; Nyiramasuhuko et al. Appeal Judgement, paras. 68, 138, 185,
295, 431, 2467; Popovié et al. Appeal Judgement, para. 131; Nizeyimana Appeal Judgement, para. 286.

435 For instance, with respect to Zori¢, the Appeals Chamber observes that the Trial Chamber found that KaradZi¢ did
not even attempt to put forth “any serious good cause argument for having failed to meet the 27 August [2012]
Ed eadline”. See Decision of 18 March 2014, para. 62.

3% See Prosecutor v. Radovan Karad?ié, Case No. IT-95-5/18-PT, Order Following on Status Conference and
Appended Work Plan, 6 April 2009, para. 7(5); Scheduling Order of 26 April 2012, para. 22 (v).
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error.”” The Trial Chamber rejected his motions to admit the statements either because they did not
comply with the deadline set in the Scheduling Order of 26 April 2012 and he had failed to show
good cause to vary it or because he had not satisfied the certification requirements of Rule 92 bis
(B) of the ICTY Rules. Considering that Karadzi¢ reqﬁestcd the admission of these statements in
motions filed more than a year after the deadline set by the Trial Chamber had expired, the Appeals
Chamber finds that the Trial Chamber did not abuse its discretion in rejecting his requests on this
basis and without considering whether the Prosecution might be prejudiced by the admission of this

evidence.

180. Moreover, in contending that the Trial Chamber erred or acted unreasonably in considering
that he should have anticipated that the witnesses who provided the Sarajevo 92 bis Statements
~would refuse to testify after being denied protective measures, KaradZi¢ fails to appreciate the
broader context of the Trial Chamber’s findings concerning his lack of due diligence.458 In
pa;ticular, the Decision of 6 November 2013 reflects that while the Trial Chamber considered that
KaradZi¢ should have anticipated the outcome of his request for protective measures and made
contingency plans, it found that “[a]ll this should have been done well in advance of the
[d]eadline”fls.9 Karadzié’s argument does not demonstrate that it was unreasonable for the Trial
Chamber to take into account his failure to act before the expiry of the deadline set in the

Scheduling Order of 26 April 2012.

181. The same applies to KaradZi¢’s contention that the Trial Chamber erred by considering that
he should have anticipated that some of the witnesses who provided the Municipalities 92 bis
Statements would refuse to testify after it denied his motions to: (i) subpoena Miji¢ and TomaSevic;
(ii) allow Jovicinac to testify via video-link; or (iii) assign counsel to Banovi¢ for the purposes of
“his testimony.*® With regard to Miji¢, TomaSevi¢, and Joviginac, the Trial Chamber found that
KaradZi¢ did not exercise due diligence based on his failure to address circumstances which could
have been anticipated before the 27 August 2012 deadline.*®! Specifically, the Appeals Chamber

observes that, with respect to Miji¢ and Tomasevi¢, the Trial Chamber emphasized that Karadzi¢

“7 In addition, KaradZi¢’s reliance on the requirement to consider any prejudice caused by disclosure violations before

awarding a remedy or by a proposed addition of a witness to a party’s witness list involves distinguishable

circumstances that are not dispositive with respect to the Trial Chamber’s consideration of his requests.

“8 See Decision of 6 November 2013, paras. 8-10.

9 Decision of 6 November 2013, para. 9. The Appeals Chamber observes that this conclusion is further supported by

the Trial Chamber’s finding that the very reason for KaradZi¢’s delay in filing his request was the result of “his failures

and the failures of his defence team to focus and prepare the defence case efficiently.” Decision of 6 November 2013,
ara. 8.

E(’O KaradZi¢ Appeal Brief, paras. 170, 176, 177. See also Decision of 18 March 2014, paras. 42, 43, 60, 67, 68.

“®1 Decision of 18 March 2014, paras. 43, 60, 61.
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first contacted them only after the 27 August 2012 deadline.*®* Similarly, in declining admission of
Jovicinac’s statement, the Trial Chamber considered that KaradZi¢ had not only failed to meet the
27 August 2012 deadline, but had also failed to exercise due diligénce by waiting until 20 January
2014 to request that the witness be heard via video link and then failed to provide adequate medical

463 Asto Banovié, the Trial Chamber declined to admit his

documentation in support of his request.
statement as it was not properly certified and KaradZi¢ failed to show that compliance with the
certification requirements was fort:hcoming.464 KaradZi¢ does not demonstrate any error in the Trial

Chamber’s analysis.

182.  Similarly, KaradZic’s argument that the Trial Chamber applied a double standard when
admitting a Prosecution statement pursuant to Rule 92 bis of the ICTY Rules that was tendered out
of time is without merit.*® A review of the relevant decision shows that the Trial Chamber
considered that the Prosecution had acted with due diligence with regard to the witness

concerned.*%®

183. Moreover, the Appeals Chamber finds that KaradZi¢ misrepresents the impugned decisions
when he states that he was “retroactively” required to have interviewed all potential Defence
witnesses by the 27 August 2012 deadline. Contrary to his submission, the Trial Chamber did not
require him to have interviewed the witnesses before the said deadline but considered, in assessing
whether he had acted diligently, the fact that he had not even made first contact with them before
the deadline had expired.467 To the extent that KaradZi¢ argues that the deadline for submitting his

42 Decision of 18 March 2014, para. 60. The Appeals Chamber observes that [REDACTED]. Moreover, the Appeals
Chamber observes that KaradZi¢ had first contacted Miji¢ in October 2012, around a month and a half after the deadline
had expired, and TomaSevi¢ in February 2013, around six months after the deadline had expired. See Prosecutor v.
Radovan Karad?ié, Case No. IT-95-5/18-T Motion for Subpoena to Ranko Miji[¢], 15 November 2012, Annex A, RP.
68635; Prosecutor v. Radovan KaradZié, Case No. IT-95-5/18-T, Motion for Subpoena to Nikola Toma[$]evi[¢], 14
November 2013 (“Tomasevi¢ Motion of 14 November 2013”’), Annex, RP. 80517.

% Decision of 18 March 2014, para. 60. The Trial Chamber further found that Karadzi¢ did not exercise sufficient
diligence when, in January 2014, he sought to admit the witness’s evidence via video link as his request was out of time
and he failed to show good cause for the delay and provide any medical documentation in support of the witness’s
inability to travel to The Hague, which were requirements he should have been aware of and should have anticipated
before the 27 August 2012 deadline. See Decision of 18 March 2014, para. 60.

44 Decision of 18 March 2014, para. 68.

465 K aradzi¢ Appeal Brief, para. 176, referring to Decision of 24 May 2012.

46 See Decision of 24 May 2012, para. 21. In particular, the Appeals Chamber observes that, in the Decision of 6
November 2013, the Trial Chamber noted that the particular witness was contacted by the Prosecution “well in
advance” of the start of the trial but having testified earlier in another ICTY case, he categorically refused to testify
again. See Decision of 6 November 2013, n. 19, referring to, inter alia, Decision of 24 May 2012. Following the start of
the trial, the Prosecution approached him again and, when he repeated his refusal to testify, the Prosecution requested
and was granted a subpoena ordering him to testify. See Decision of 6 November 2013, n. 19, referring to, inter alia,
Decision of 24 May 2012. In addition, the Appeals Chamber observes that, in admitting a Rule 92 bis statement by the
witness, the Trial Chamber explicitly stated that it “decided to consider the [m]otion”, despite being filed after the
expiry of the applicable deadline, due to “the particular circumstances surrounding the [wl]itness and his refusal: to
testify in this case.” See Decision of 24 May 2012, para. 12.

467 See Decision of 6 November 2013, para. 9, referring to, inter alia, T. 4 December 2012 p. 30895 (“It is also clear
from the submission made before the Chamber that a large number of the [witnesses on KaradZi¢’s witness list] have
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Rule 92 bis witness statements was problematic, due diligence required him to raise any concerns in
that respect at trial.**® The Appeals Chamber also finds that, contrary to Karad%i¢’s contention, the
Trial Chamber did not unreasonably deny him the option of tendering the witnesses’ evidence in

writing, but rather required him to do so within a prescribed deadline.*®®

184. The Appeals Chamber now turns to KaradZi¢’s contention that the Trial Chamber erred in
excluding the relevant witness statements on the assumption that the witnesses were unlikely to
verify them, whereas it allowed evidence tendered by the Prosecution to be verified at a subsequent
stage.*”® In this regard, a review of the impugned decisions shows that the Trial Chamber
considered that the relevant witness statements did not meet the requirements for admission since
they were unsigned and did not contain the formal attestation certificate requifed under Rule 92 bis
(B) of the ICTY Rules.*’! Since the witnesses had refused to testify, the Trial Chamber considered
that there was no guarantee that they would sign the statements.*’> The Appeals Chamber finds that
the Trial Chamber correctly distinguished the circumstances of these witnesses from previous
occasions in which witnesses’ willingness to cooperate was not in question and in which the Trial
Chamber had provisionally admitted their statements under Rule 92 bis of the ICTY Rules pending

compliance with the formal attestation requirements.473 The Appeals Chamber therefore finds that

never been contacted by the Defence and probably do not even know that they are on the accused’s witness list. This is
an extremely unsatisfactory state of affairs at this stage of the trial and is not conducive to its efficiency.”). See also
Decision of 18 March 2014, paras. 43, 60. In addition, the impugned decisions reflect the Trial Chamber’s position that
KaradZ7i¢ should have considered using Rule 92 bis of the ICTY Rules to tender the witnesses’ evidence in advance of
the deadline. See Decision of 18 March 2014, para. 60; Decision of 6 November 2013, para. 9.

%8 The Appeals Chamber notes in this respect that the Trial Chamber responded to KaradZi¢’s submission that it was
impossible for him to meet the deadlines by repeatedly warning him that his original witness list was “causing concern
as it, among other things, included a large number of witnesses whose evidence was completely or largely irrelevant to
the charges in the indictment as well as unnecessarily repetitive” and noted “that the accused’s problem with providing
adequate factual summaries for his witness list stems from his failure to adequately revise what is a very unrealistic and
excessive witness list [which] was compiled without the accused and his Defence team knowing what the listed
witnesses will in fact testify about”. See T. 4 December 2012 pp. 30894, 30896.

% Scheduling Order of 26 April 2012, para. 25.

1% Raradzi¢ Appeal Brief, para. 180.

“"I Decision of 18 March 2014, paras. 44, 68; Decision of 6 November 2013, paras. 11, 12.

™ Decision of 18 March 2014, paras. 44, 68; Decision of 6 November 2013, paras. 11, 12. Specifically, the Appeals
Chamber observes that with respect to the Sarajevo 92 bis Statements, the Trial Chamber considered that: (i) while the
relevant witnesses did not want to testify without protective measures, the statements were tendered for admission; and
(ii) these statements were created before its decisions denying protective measures to the relevant witnesses. See
Decision of 6 November 2013, para. 11. As to the Municipalities 92 bis Statements, the Trial Chamber observed that
Tomovié¢ and Kalini¢ refused to testify, even after they were informed that subpoenas would be requested, and that
KaradZ7i¢ did not provide any information demonstrating that the witnesses would agree to certify their statements. See
Decision of 18 March 2014, para. 44. Further, as to Banovi¢, the Trial Chamber noted that he refused to testify since he
was concerned about the impact of his testimony on a plea agreement that he entered into with the Prosecution and that
KaradZi¢ made no attempts to show that the witness would agree to certify the contents of his statement. See Decision
of 18 March 2014, para. 68.

B Decision of 18 March 2014, paras. 39, 44, 68; Decision of 6 November 2013, para. 11. See Decision of 5 March
2010, para. 77(C); Srebrenica Decision of 21 December 2009, para. 67(B)(4); Decision of 10 November 2009, para.
47(1)(c); Decision of 2 November 2009, para. 30. In this respect, the Appeals Chamber finds no merit in KaradZi¢’s
argument that the Registry declined to certify witness statements before the Trial Chamber admitted the relevant
evidence. In support of his claim, KaradZic relies on his motion at trial to reconsider the decision denying the admission
of prospective Defence Witness Dusan Penadija’s statement pursuant to Rule 92 bis of the ICTY Rules, which clearly
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Karadzi€ fails to demonstrate discernible error in this respect. Although trial chambers are obliged
to provide every practicable facility to assist parties in presentinvg their case, this obligation does not
extend to allowing out-of-time motions in the absence of good cause or admitting evidence that

does not meet the formal requirements for admission.

185. As‘ to KaradZi¢’s contention that the Trial Chamber erred in failing to consider the impact
for his defence case of the reinstatement of Count 1 of the Indictment and in retroactively applying
the 27 August 2012 deadline for witnesses included in his supplementél witness list, the Appeals
Chamber observes that [REDACTED].*"* Karadzi¢ fails to show any prejudice suffered by the

reinstatement of Count 1. As to [REDACTED],475 the Trial Chamber took no issue with respect to
the timeliness of the request to admit his evidence under Rule 92 bis of the ICTY Rules, but rather
rejected KaradZi¢’s request finding that it was unlikely that the witness would verify his
staternent.*”® Specifically-the Trial Chamber noted that, since Banovi€ refused to testify because he
was concerned about his right against self-incrimination, the same concerns “would equally apply

whether his evidence is received orally or [in] writing.”477

186. Based on the foregoing, the Appeals Chamber dismisses Grounds 11 and 12 of KaradZié’s
appeal.

reflects that the relevant statement was certified by the Registry before the Trial Chamber’s decision on its admission.
See Prosecutor v. Radovan KaradZic, Case. No. IT-95-05/18-T, Motion for Reconsideration of Decision Denying
Admission of Statement of Du[$]an [P]enadjia, 8 April 2014, para. 2.

47 IREDACTED]. As to Zori¢’s statement, the Appeals Chamber observes that the Trial Chamber rejected KaradZi¢’s
argument that he showed good cause for his delay as this evidence primarily related to Count 1. See Decision of 18
March 2014, para. 62. However, considering that [REDACTED], KaradZi¢ fails to show any error in the Trial
Chamber’s reasoning.

7 [IREDACTED].

7% Decision of 18 March 2014, paras. 67, 68.

7 Decision of 18 March 2014, para. 68.
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9. Alleged Errors in Refusing to Admit Statements of Two Prospective Defence Witnesses

{Ground 13)

187. At the close of the Prosecution case, the Trial Chamber ordered KaradZi¢ to file a list of
witnesses he intended to call and any motion for the admission of evidence pursuant to Rules 92 bis
or 92 guater of the ICTY Rules by 27 August 2012.*® On 2 August 2013, after the reinstatement of
Count 1, the Trial Chamber ordered KaradZi¢ to file his revised witness list no later than 18 October
2013.*” On 8 January and 4 February 2014, pursuant to Rule 92 bis of the ICTY Rules, Karadzi¢
sought the admission of written evidence of prospective Defence Witnesses Pero Rendi¢ and
Branko Basara, respectively, submitting that there was good cause for filing his motions out of time
because the witnesses had refused to testify due to their respective health conditions.”™ On 6 and
19 February 2014, the Trial Chamber denied KaradZi¢’s motions.*! Specifically, considering that
the requests fell under Rule 92 guater of the ICTY Rules, which governs situations where a witness

cannot testify orally “by reason of bodily or mental condition”,*® the Trial Chamber found that

Karadzi¢ had failed to show that the two witnesses were unavailable to testify.483

188. KaradZi¢ submits that the Trial Chamber erred in refusing to admit the evidence of the two
witnesses on the basis of their unavailability to testify, a consideration which is not relevant under
Rule 92 bis of the ICTY Rules under which he had sought the admission of their written
evidence.*®* He asserts that the Trial Chamber adopted a double standard when it admitted the

evidence of 148 Prosecution witnesses pursuant to Rule 92 bis of the ICTY Rules, without requiring

“”8 Scheduling Order of 26 April 2012, paras. 22, 25.

“” Decision of 2 August 2013, paras. 14, 25.

0 prosecutor v. Radovan Karadzié, Case No. IT-95-5/18-T, Motion to Admit Testimony of Branko Basara Pursuant to
Rule 92[ 1bis, 4 February 2014 (“Motion to Admit Testimony of Branko Basara of 4 February 2014”), paras. 1-3, 13;
Prosecutor v. Radovan Karad?i¢, Case No. IT-95-5/18-T, Motion to Admit Testimony of Pero Rendi[¢] Pursuant to
Rule 92[ ]bis, 8 January 2014 (“Motion to Admit Testimony of Pero Rendi¢ of 8 January 2014”), paras. 1-3, 13.

“81 prosecutor v. Radovan Karadi¢, Case No. IT-95-5/18-T, Decision on Accused’s Motion to Admit the Testimony of .
Branko Basara Pursuant to Rule 92 bis, 19 February 2014 (“Decision to Admit Testimony of Branko Basara of 19
February 2014”), para. 8; Prosecutor v. Radovan Karad?ic, Case No. IT-95-5/18-T, Decision on Accused’s Motion to
Admit Testimony of Pero Rendi¢ Pursuant to Rule 92 bis, 6 February 2014 (“Decision to Admit Testimony of Pero
Rendi¢ of 6 February 2014”), para. 11. _

2 Decision to Admit Testimony of Branko Basara of 19 February 2014, para. 4; Decision to Admit Testimony of Pero
Rendi¢ of 6 February 2014, para. 7.

“8 Decision to Admit Testimony of Branko Basara of 19 February 2014, paras. 6, 7; Decision to Admit Testimony of
Pero Rendi€ of 6 February 2014, paras. 9, 10.

8 Karadzic¢ Notice of Appeal, p. 7; KaradZi¢ Appeal Brief, paras. 211-216, referring to Prosecutor v. Ratko Mladic,
Case No. IT-09-92-T, Decision on Defence Motion to Admit the Evidence of Zeljka Malinovi¢ Pursuant to Rule 92[ ]
bis, 8 September 2015 (“Mladi¢ Decision of 8 September 2015”), paras. 10-13, Prosecutor v. Zdravko Tolimir, Case
No. IT-05-88/2-T, Decision on Prosecution’s Request for Reconsideration of the Admission of Written Evidence of
Witness No. 39 Pursuant to Rule 92 bis, 4 November 2011 (“Tolimir Decision of 4 November 2011™), paras. 20, 23,
The Prosecutor v. Ildéphonse Nizeyimana, Case No. ICTR-00-55C-AR73.2, Decision on Prosecutor’s Interlocutory
Appeal of Decision not to Admit Marcel Gatsinzi’s Statement into Evidence Pursuant to Rule 92[ ]bis, 8 March 2011
(“Nizeyimana Decision of 8 March 20117), paras. 26, 29, 30. See also KaradZi¢ Reply Brief, para. 67.

78
Case No. MICT-13-55-A 20 March 2019



8774

485

the Prosecution to show that they were unavailable.”™ KaradZi¢ submits that the exclusion of the

two witnesses’ evidence rendered several of the Trial Chamber’s findings unsafe and that a new

trial should be ordered where their evidence could be admitted. **°

189. The Prosecution responds that the statements of the two prospective Defence witnesses are
irrelevant or have low probative value and that KaradZi¢ fails to show that this evidence would have

impacted the Trial Judgement.*’

190. The Appeals Chamber recalls that decisions relating to the admission of evidence and the
general conduct of trial proceedings fall within the discretion of the trial chamber.**® The Appeals
Chamber notes that, while Karadzi¢ sought to admit the two Witne$s statements under Rule 92 bis
of the ICTY Rules, he justified filing the motions out of time on the basis of the witnesses’
unavailability to testify due to their health conditions.**” Consequently, the Trial Chamber found it
more appropriate to consider his requests under Rule 92 guater of the ICTY Rules.*® Both Rules 92
.bis and 92 quater of the ICTY Rules concern the admission of written statements.*’ However,
while Rule 92 bis of the ICTY Rules does not list the unavailability of a person to testify as a factor
to consider in admitting written evidence, Rule 92 quater of the ICTY Rules specifically governs
the admission of statements, including those in the form prescribed by Rule 92 bis of the ICTY
Rules, of persons who are unable to testify, inter alia, “by reason of bodily or mental condition”.**?
In light of the fact that KaradZic justified his late filings by relying on the witnesses” unavailability
to testify due to their health condition and considering the specific applicability of Rule 92 quater

of the ICTY Rules to such circumstances, the Appeals Chamber finds no error in the Trial

5 Karadzi¢ Notice of Appeal, p. 2; KaradZi¢ Appeal Brief, paras. 216, 217.

486 K arad?i¢ Appeal Brief, paras. 218-222.

7 prosecution Response Brief, paras. 122-129; T. 23 April 2018 p. 169.

8 Prlic et al. Appeal Judgement, paras. 26, 143, 151; Nyiramasuhuko et al. Appeal Judgement, para. 331; Prosecutor
v. Jadranko Prli¢ et al., Case No. IT-04-74-AR73.17, Decision on Slobodan Praljak’s Appeal of the Trial Chamber’s
Refusal to Decide upon Evidence Tendered Pursuant to Rule 92 bis, 1 July 2010 (“Prlic et al. Decision of 1 July.
2010”), para. 8; Gaspard Kanyarukiga v. The Prosecutor, Case No. ICTR-02-78-AR73.2, Decision on Gaspard
Kanyarukiga’s Interlocutory Appeal of a Decision on the Exclusion of Evidence, 23 March 2010 (“Kanyarukiga
Decision of 23 March 2010”), para. 7.

89 Motion to Admit Testimony of Branko Basara of 4 February 2014, paras. 2, 3; Motion to Admit Testimony of Pero
Rendi€ of 8 January 2014, paras. 2, 3.

0 Decision to Admit Testimony of Branko Basara of 19 February 2014, para. 4; Decision to Admit Testimony of Pero
Rendié of 6 February 2014, para. 7.

“1 The scope of Rule 92 bis (A) of the ICTY Rules is limited to evidence that goes to proof of a matter other than the
acts and conduct of the accused, whereas Rule 92 quater of the ICTY Rules does not make such a distinction. However,
under the latter rule, evidence that goes to proof of acts and conduct of an accused may be a factor against the
admission of such evidence, or that part of it. See Lukic and Lukic Appeal Judgement, para. 565.

2 See also Prlic et al. Decision of 23 November 2007, para. 48.
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Chamber’s exercise of its discretion to assess Karadzi¢’s requests under this rule, rather than under

Rule 92 bis of the ICTY Rules.*”

191.  The Appeals Chamber also rejects KaradzZic’s contention that the Trial Chamber adopted a
double standard when it admitted evidence from Prosecution witnesses under Rule 92 bis of the
ICTY Rules as he does not demonstrate that the circumstances were similar to his requests for the

admission of the statements of Rendi¢ and Basara.

192. Based on the foregoing, the Appeals Chamber dismisses Ground 13 of KaradZi¢’s appeal.

3 With respect to KaradZi¢’s reliance on the Mladic¢ Decision of 8 September 2015 and the Tolimir Decision of 4
November 2011, the Appeals Chamber notes that two trial chambers may exercise their discretion differently in
managing trial proceedings as the manner in which such discretion is exercised should be determined in accordance
with the case before it; what is reasonable in one trial is not automatically reasonable in another. See, e.g.,
Nyiramasuhuko et al. Appeal Judgement, para. 232; Haradinaj et al. Appeal Judgement, para. 39. The Appeals
Chamber finds that KaradZi¢’s cursory reference to the approach followed by other trial chambers fails to demonstrate
any error of the Trial Chamber in this respect. Similarly, the Appeals Chamber is not persuaded by KaradZi¢’s
references to the Nizeyimana Decision of 8 March 2011 as the decision concerns a witness who was not available to
testify for reasons other than those provided for under Rule 92 guater of the ICTY Rules.
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10. Alleged Errors in Non-Admission of Evidence of a Prospective Defence Witness (Ground 14)

193.  On 21 January 2014, under Rule 92 quater of the ICTY Rules, KaradZi¢ sought the
admission of the transcript of Borivoje Jakovljevic’s testirhony given in another ICTY case.*
Karadzi¢ argued that Jakovljevi¢ was unavailablé to testify because he suffered from memory loss
after having had brain surgery and that, should further medical assessment of Jakovljevi¢ be
required, this should be done at the Tribunal’s expense.495 On 17 February 2014, the Trial Chamber
noted that, having examined the medical documentation submitted in support of KaradZi¢’s request,
it found no reference to a medical condition which would support Jakovljevi¢’s unavailability to
testify and that, therefore, additional medical documentation was required before it could rule on

496 The Trial Chamber also observed that it was for KaradZi¢ and not for the Trial

the matter.
Chamber to obtain all supporting material for his 1‘equest.497 On 18 February 2014, Karadzic¢’s legal
adviser informed the Trial Chamber that Jakovljevi¢ was not willing to retrieve additional medical
records to support the motion and that, as a result, KaradZzi¢ had no further submissions on the
motion.*® On 25 February 2014, the Trial Chamber denied KaradZi¢’s motion as it was not satisﬁed
that Jakovljevi¢ was unavailable.*”” In particular, the Trial Chamber found that Karad?i¢ had failed
to demonstrate that Jakovljevi¢ suffered from any medical condition which would render him

unavailable to testify in accordance with Rule 92 quater of the ICTY Rules.””

194, KaradZi¢ submits that the Trial Chamber erred in denying his motion to admit the written
evidence of Jakovljevi¢ under Rule 92 quater of the ICTY Rules.”® He argues that the Trial
Chamber erred in finding that the medical documentation he submitted in support of his request was

insufficient to demonstrate that J akovljevi¢ was unavailable to testify.”%?

195. KaradZi¢ also maintains that the Trial Chamber erred in refusing to order an independent
medical examination to assess Jakovljevi¢’s availability at the ICTY s expense.5°3 He contends that

Jakovljevié was not willing to provide additional medical documentation at his own expense, and

% prosecutor v. Radovan Karadzi¢, Case No. 1T-95-5/18-T, Motion to Admit Testimony of Borivoje Jakovljevic
Pursuant to Rule 92[ Jquater, 21 January 2014 (public with confidential annexes) (“Motion of 21 January 2014”), paras.
1, 9, referring to Jakovljevié’s prior testimony in the case of Prosecutor v. Vidoje Blagojevic and Dragan Jokié, Case
No. IT-02-60-T. The Trial Chamber had earlier denied KaradZié’s request to admit Jakovljevi¢’s testimony under Rule
92 bis of the ICTY Rules. See Prosecutor v. Radovan KaradZi¢, Case No. IT-95-5/18-T, Decision on Accused’s Motion
to Admit Statements Pursuant to Rule 92 bis (Srebrenica Component), 29 November 2013, paras. 15, 19.

5 Motion of 21 January 2014, paras. 4, 6, 8; T. 17 February 2014 pp. 47227, 47228.

496 T 17 February 2014 p. 47228.

“7T.17 February 2014 p. 47228.

8 prosecutor v. Radovan Karadzic, Case No. IT-95-5/18-T, Decision on Accused’s Motion to Admit Testimony of
Borivoje Jakovljevié Pursuant to Rule 92 guater, 25 February 2014 (“Decision of 25 February 2014”), para. 5.

9 Decision of 25 February 2014, paras. 7-9.

3% Decision of 25 February 2014, para. 7.

501 Karadzié Notice of Appeal, p. 7; Karadzié Appeal Brief, paras. 223-232.

592 Karadzi¢ Appeal Brief, para. 227. See also KaradZi¢ Reply Brief, para. 68.
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that KaradZi¢, as an indigent accused, did not have the financial means to fund a medical
examination.”™ KaradZi¢ argues that the Trial Chamber was obliged to provide him every
_practicable facility available under the Statute and the Rules that could assist in the presentation of
his case.*®® He also maintains that, by refusing to order a medical examination at the expense of the
ICTY, the Trial Chamber violated the principle of equality of arms.’® He asserts that, had
Jakovljevi¢ been a Prosecution witness, the Prosecution would have been able to fund an
independent medical examination and have his evidence admitted pursuant to Rule 92 guater of the

ICTY Rules.>"’

196. KaradZi¢ contends that the failure to admit Jakovljevic’s evidence led to the adverse
findings that Mladi¢ had indicated that Srebrenica prisoners were to be killed and that KaradZi¢ had

508
d.

ordered prisoners to be transported to Zvornik to be kille KaradZi¢ submits that the Appeals

Chamber should order a re-trial at which Jakovljevi¢’s evidence could be admitted.”®

197. The Prosecution responds that KaradZi¢ fails to demonstrate that Jakovljevi¢ was
“Uunavailable to testify and shows no error in the decision denying admission of the transcript of
Jakovljevi¢’s testimony.’’® The Prosecution submits that KaradZi¢ mischaracterises J akovljevi¢’s
inconclusive recollections and fails to show that they would have altered the Trial Chamber’s

detailed findings had the transcript of his testimony been admitted.’"’

198. Rule 92 quater of the ICTY Rules permits the admisvsion of written evidence from a person
who is objectively unable to attend a court hearing, either because he is deceased or because of a
physical or mental impairment.512 An individual who is “theoretically able to attend” is not
“unavailable” within the meaning of Rule 92 guater of the ICTY Rules.’’® The Appeals Chamber

- observes that KaradZi¢ challenges a decision related to the admission of evidence, which is a matter

%93 ¥ aradZi¢ Appeal Brief, para. 228. See also KaradZié Reply Brief, para. 68.

0% ¥ arad7i¢ Appeal Brief, paras. 226, 229.

%95 K aradZié Appeal Brief, para. 229, referring to Tadi¢ Appeal Judgement, para. 52. In particular, KaradZi¢ argues that

the Trial Chamber used its power under Rule 54 of the ICTY Rules to arrest witnesses who failed to appear for the
. Prosecution and should have used that same power to order Jakovljevié’s medical examination if it was not satisfied

that his brain surgery rendered him unavailable to testify. See KaradZi¢ Appeal Brief, para. 230.

%% Karadi¢ Appeal Brief, para. 231.

07 K aradZi¢ Appeal Brief, para. 231.

508 Karad?i¢ Appeal Brief, para. 232. KaradZi¢ also submits that the exclusion of Jakovljevi¢’s evidence also affected

the Trial Chamber’s findings on Witness Momir Nikolic’s credibility. See Karad#i¢ Appeal Brief, para. 232; KaradZi¢

Reply Brief, para. 69.

399 Karadzi¢ Appeal Brief, para. 233.

19 progecution Response Brief, paras. 130-135.

SH prosecution Response Brief, para. 136.

312 Gee Prlic et al. Decision of 23 November 2007, para. 48.

B3 See Prli¢ et al. Decision of 23 November 2007, para. 48. See also Prosecutor v. Goran Hadzi¢, Case No. IT-04-75-

T, Decision on Defence Omnibus Motion for Admission of Evidence Pursuant to Rule 92 guater, 26 October 2015,

para. 20; Prosecutor v. Zdravko Tolimir, Case No. IT-05-88/2-T, Decision on Prosecution’s Motion to Admit the

Evidence of Witness No. 39 Pursuant to Rule 92 guater, 7 September 2011, para. 30.
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1% 1n order to successfully challenge a discretionary

falling within a trial chamber’s discretion.
decision, the appealing party must demonstrate that the trial chamber committed a discernible error

resulting in prejudice to that party.515

199. The Appeals Chamber finds that KaradZi¢ has failed to show a discernible error in the Trial
Chamber’s assessment of the medical documentation provided in support of his request and in its
denial of the request as unsubstantiated. As the Trial Chamber noted, the documentation made no
reference to any medical condition rendering Jakovljevi¢ “unavailable” to testify within the
meaning of Rule 92 guater of the ICTY Rules.’*® Therefore, the Trial Chamber’s finding that the.

material before it did not demonstrate Jakovljevi¢’s unavailability to testify was not unreasonable.

200. As to Karadzi¢’s contention that the Trial Chamber erred in declining to order an additional
medical examination of Jakovljevi¢ at the expense of the Tribunal, the Appeals Chamber observes
that the burden to demonstrate a witness’s unavailability to testify for the purposes of Rule 92
quater of the ICTY Rules rests with the party asserting the witness’s unavailability.517 As noted
above, KaradZi¢ fails to demonstrate Jakovljevi¢’s unavailability to testify and the Trial Chamber
was not required to order a medical examination to assist Karadzi¢ in support of his motion. In
addition, Karadzi¢ fails to show that the interests of justice required the Trial Chamber to order an
additional medical examination of Jakovljevi¢ at the Tribunal’s expense. In this respect the Appeals
Chamber notes that, contrary to Karadzi¢’s claim, the Registrar did not find him indigent but only
partially indigent’*® and that KaradZi¢ could benefit from the Registry’s legal aid scheme applicable
to self-represented accused, which provided for reimbursement of expenses related to “the

production of evidence for the defence and the ascertainment of facts” where appropriate.”

314 See Priic et al. Appeal Judgement, paras. 143, 151; Nyiramasuhuko et al. Appeal Judgement, para. 331; Prlic et al.
Decision of 1 July 2010, para. 8; Kanyarukiga Decision of 23 March 2010, para. 7.

1 Stanii¢ and Zupljanin Appeal Judgement, para. 470; Nyiramasuhuko et al. Appeal Judgement, paras. 68, 138, 185,
295, 431, 2467, Popovié et al. Appeal Judgement, para. 131; Nizeyimana Appeal Judgement, para. 286.

316 Decision of 25 February 2014, para. 7. See also Motion of 21 January 2014, Annex B (confidential).

517 See, e.g., Prosecutor v. Goran HadZi¢, Case No. IT-04-75-T, Decision on Prosecution Motion for Admission of
Evidence Pursuant to Rule 92 guater (Herbert Okun), 22 February 2013, para. 11; Tolimir Decision of 7 September
2011, para. 25. Cf. Prosecutor v. Vujadin Popovic¢ et al., Case No. IT-05-88-A, Public Redacted Version of 30
November 2012 Decision on Request to Terminate Appellate Proceedings in Relation to Milan Gvero, 16 January 2013,
para. 21. The Appeals Chamber finds that KaradZi¢’s reliance on case law related to a trial chamber’s discretion to issue
an arrest warrant for a witness who fails to appear and testify is not on point as it concerns a clearly distinguishable
situation and fails to demonstrate error. See KaradZi¢ Appeal Brief, para. 230.

518 prosecutor v. Radovan Karad#ic¢, Case No. IT-95-5/18-T, Public Redacted Version of Decision on Accused’s
Request for Review of Registrar’s Decision on Indigence Issued on 25 February 2014, 3 December 2014, paras. 5, 57;
Prosecutor v. Radovan Karadii¢, Case No. IT-95-5/18-T, Decision, 11 October 2012 (public with public and
confidential and ex parte Appendix IT) (“Registrar Decision of 11 October 2012”), p. 4.

319 See Directive on the Assignment of Defence Counsel, IT/73/REV. 11, 11 July 2006 (“ICTY Directive on the
Assignment of Counsel”), Article 23 (B)(ii). See also Registrar Decision of 11 October 2012, p. 4 (“with the exception
of [KaradZié’s] contribution of €146,501.00, the expenses referred to in [Article] 23 [...] of the [ICTY Directive on the
Assignment of Counsel], as applicable to a self-represented accused and in accordance with the Remuneration Scheme,
shall be borne by the Tribunal”).
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Nonetheless, KaradZi¢ fails to demonstrate that he made any attempt to have such expenses

authorized or covered by the Registry.

201. KaradzZi¢’s claim that, had the witness been a Prosecution witness, the Prosecution would
have been able to fund further medical examinations and would have succeeded in having his
evidence adfnitted, is speculative. Moreover, KaradZi¢ misconstrues the requirements of the
principle of equality of arms, which does not, as he asserts, require placing the Defence “in the
same position as the Prosecution”? but rather provides that each party must have a reasonable
opportunity to defend its interests under conditions that do not place it at a substantial disadvantage
VIs-a-vis its opponent.521 The Appeals Chamber finds that KaradZi¢ does not demonstrate on appeal

that he did not have a reasonable opportunity to defend his interests in this respect.

202. Based on the foregoing, the Appeals Chamber finds that KaradZi¢ fails to demonstrate a
discernible error in the Trial Chamber’s decision and the Appeals Chamber dismisses Ground 14 of

Karadzi¢’s appeal.

%20 Karadzi¢ Appeal Brief, para. 231.

21 Prosecutor v. Jadranko Prlic et al., Case No. IT-04-74-AR73.9, Decision on Slobodan Praljak’s Appeal Against the
Trial Chamber’s Decision of 16 May 2008 on Translation of Documents, 4 September 2008, para. 29. See also
Kalimanzira Appeal Judgement, para. 34; Nahimana et al. Appeal Judgement, para. 173.
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11. Alleged Errors in Refusal to Admit Evidence of an Unavailable Witness (Ground 15)

203.  On 3 October 2012, the Trial Chamber denied Karadzi¢’s request pursuant to Rule 92 quater
of the ICTY Rules to admit a transcript of the Prosecution’s interview of Rajko Koprivica, who had
later died.”** The Trial Chamber found that Koprivica’s statement was of limited reliability and.

probative value and that it was not in the interests of justice to admit it

204. KaradZi¢ submits that in refusing to admit Koprivica’s statement, the Trial Chamber
erroneously assessed the reliability of the evidence on the basis of its contents rather than of the
circumstances of its production.524 He contends that trial chambers have regularly admitted similar
statements and that any inconsistencies in the evidence or perceived -evasiveness of the witness
should only be considered when weighing the evidence, not in assessing whether to admit it."* He
argues that the statement provided compelling indicia of reliability because: (i) it was recorded
verbatim, (ii) Koprivica was advised of his rights and given an opportunity to correct the transcript,
and (iii) the interview was conducted by the Prosecution who thoroughly examined Koprivica’s
evidence.”®® Karad7i¢ further submits that the exclusion of Koprivica’s statement, which contained
exculpatory information, was unfair as the Trial Chamber admitted other transcripts and statements
tendered by the Prosecution that were produced in a similar manner, or statements that were not
recorded verbatim and for which evasiveness or inconsistencies would not be apparent and that

were produced in the absence of the Defence.””’

205. Karadzi¢ ésserts that despite excluding Koprivica’s evidence, the Trial Chamber referred to
him numerous times in the Trial Judgement without pfoviding Karadzi¢ the opportunity to rebut
allegations based on his evidence.”®® KaradZi¢ contends that he was prejudiced because the Trial
Chamber made adverse findings against him without considering Koprivica’s exculpatory
evidence.”® He submits that to remedy the alleged error, the Appeals Chamber should order a new

trial in which Koprivica’s evidence could be considered.”

52 prosecutor v. Radovan Karadzi¢, Case No. 1T-95-5/18-T, Decision on Accused’s Motion for Admission of
Statement of Rajko Koprivica Pursuant to.Rule 92 guater, 3 October 2012 (“Decision of 3 October 2012”), paras. 1, 6,
16, 18.

523 Decision of 3 October 2012, para. 16.

524 K aradzi¢ Notice of Appeal, p. 7; KaradZi¢ Appeal Brief, paras. 234, 235.

525 Karadzi¢ Appeal Brief, para. 235. See also KaradZi¢ Reply Brief, para. 70.

526 K aradzi¢ Appeal Brief, para. 236.

527 K arad7i¢ Appeal Brief, paras. 237, 238.

528 K aradZi¢ Appeal Brief, para. 239.

529 Karad?i¢ Appeal Brief, paras. 240, 241. See also KaradZi¢ Reply Brief, para. 71. KaradZi¢ contends that the Trial
Chamber excluded Koprivica’s evidence in its findings concerning events in Vogo§¢a municipality and his underlying
responsibility. See KaradZi¢ Appeal Brief, paras. 240, 241.
30 Karadzi¢ Appeal Brief, para. 242.
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206. The Prosecution responds that the Trial Chamber correctly assessed reliability as a
requirement for admission of evidence under Rule 92 guater of the ICTY Rules and properly
exercised its discretion in denying the admission of Koprivica’s statement.”®! It further submits that
Karadzi€ fails to demonstrate that the non-admission of the statement prejudiced him or impacted

the Trial Judgement.>**

207. KaradZi¢ replies that the Prosecution points to no jurisprudence where inadmissibility was
found on the basis of inconsistent or evasive answers.”> He further contends that Koprivica’s
evidence would have impacted the Trial Judgement considering the Trial Chamber’s finding that

the subject matter of the statement was relevant to the proceedings.534

208. The Appeals Chamber recalls that trial chambers enjoy considerable discretion in the
conduct of proceedings before them, including in determining the admissibility of evidence.>® In’
order to successfully challenge a discretionary decision, a party must demonstrate that the trial

chamber committed a discernible error resulting in prejudice to that party.536

209. Rule 92 gquater (A) of the ICTY Rules allows for the admission of a written statement or
transcript from a person who subsequently died, provided that the trial chamber finds from the
circumstances in which the statement was made and recorded that it is reliable. To be admissible
under Rule 92 guater, the proffered evidence must be relevant and have probative value as provided
in Rule 89(C) of the ICTY Rules.”” In order to assess whether proposed evidence satisfies both

38 An item of

prerequisites, consideration must be given to its prima facie reliability and credibility.
evidence may be so lacking in terms of indicia of feliability that it is not “probative” and is

therefore inadmissible.”® The final evaluation of the reliability and credibility, and hence the

1 prosecution Response Brief, paras. 137-139; T. 23 April 2018 p. 170.

2 prosecution Response Brief, paras. 137, 140; T. 23 April 2018 pp. 169, 170.

33 Karadzi¢ Reply Brief, para. 70.

34 Raradzi¢ Reply Brief, para. 71.

3 Prli¢ et al. Appeal Judgement, para. 143; Sainovic et al. Appeal Judgement paras. 152, 161; Prosecutor v. Jadranko
Prlic et al., Case No. IT-04-74-AR73.13, Decision on Jadranko Prli¢’s Consolidated Interlocutory Appeal Against the
Trial Chamber’s Orders of 6 and 9 October 2008 on Admission of Evidence, 12 January 2009 (“Prli€ et al. DCCISIOII of
12 January 2009”), para. 5; Simba Appeal Judgement, para. 19.

6 Stanisi¢ and Zupljanin Appeal Judgement, para. 470; Nyiramasuhuko et al. Appeal Judgement, paras. 68, 138, 185,
295, 431, 2467; Popovic et al. Appeal Judgement, para. 131; Nizeyimana Appeal Judgement, para. 286.

37 Luki¢ and Luki¢ Appeal Judgement, para. 566; Karemera et al. Decision of 29 May 2009, para. 14; Prlic et al.
Decmlon of 12 January 2009, para. 15. :

3% Prosecutor v. Jadranko Prlic et al., Case No. IT-04-74-AR73.16, Decision on Jadranko Prli¢’s Interlocutory Appeal
Against the Decision on Prli¢ Defence Motion for Reconsideration of the Decision on Admission of Documentary
Evidence, 3 November 2009, para. 33; Karemera et al. Decision of 29 May 2009, para. 15; Naletili¢ and Martinovic
Agpeal Judgement, para. 402.

3 Prii¢ et al. Decision of 12 January 2009, para. 15; Prosecutor v. Vujadin Popovic et al., Case No. IT-05-88-AR73.2,

Decision on Joint Defence Interlocutory Appeal Concerning the Status of Richard Butler as an Expert Witness, 30
January 2008 (“Popovic et al. Decision of 30 January 2008”), para. 22; Pauline Nyiramasuhuko v. The Prosecutor,
Case No. ICTR-98-42-AR73.2, Decision on Pauline Nyiramasuhuko’s Appeal on the Admissibility of Evidence, 4
October 2004 (“Nyiramasuhuko Decision of 4 October 2004”), para. 7; Rutaganda Appeal Judgement, para. 33.
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probative value of the evidence, will only be made in light of the totality of the evidence in the case,

in the course of determining the weight to be attached to it

210. The Appeals Chamber observes that the Trial Chamber refused to admit Koprivica’s
statement because it contained “pervasive inconsistencies” and that, in many instances, Koprivica
was either unable to recollect the events or communications in relation to certain questions or came
across as highly evasive in his responses.541 The Trial Chamber correctly considered the prima facie
reliability of Koprivica’s statement in determining its probative value as required pursuant to Rule
89(C) of the ICTY Rules.”** In this respect, the Appeals Chamber recalls that the factors a trial
chamber can consider in assessing whether an item of evidence has sufficient indicia of reliability to

% and that these have

be admissible pursuant to Rule 92 guater of the ICTY Rules may vary™
included the absence of manifest or obvious inconsistencies in a statement.’** The Appeals
Chamber finds that KaradZi¢ does not demonstrate that the Trial Chamber committed a discernible
error in taking into account the inconsistencies and evasiveness of Koprivica’s responses in
determining the reliability of his statement. In addition, KaradZi¢ does not present any arguments
- showing that the Trial Chamber’s finding that the statement contained pervasive inconsistencies

was unreasonable.

211. Furtherrhore, Karadzi¢’s allegation of unfair treatment on the basis that the Trial Chamber
admitted statements taken during Prosecution interviews as well as statements that were not
verbatim fails to identify any error. Karadzi¢’s general submissions fail to demonstrate materially
different treatment or that the Trial Chamber erred in the admission of such evidence. In this
respect, the Appeals Chamber reiterates that the assessment of admissibility criteria must be done

with respect to each tendered document.”*

0 Karemera et al. Decision of 29 May 2009, para. 15; Popovic et al. Decision of 30 January 2008, para. 22;
Nyiramasuhuko Decision of 4 October 2004, para. 7.

41 Decision of 3 October 2012, para. 15.

542 Decision of 3 October 2012, paras. 15, 16.

3 Prosecutor v. Vujadin Popovic et al., Case No. IT-05-88-AR73.4, Decision on Beara’s and Nikoli¢’s Interlocutory
Appeals Against Trial Chamber’s Decision of 21 April 2008 Admitting 92 quater Evidence, 18 August 2008
gcdnfidential) (“Popovic et al. Decision of 18 August 2008”), para. 44.

* See Luki¢ and Lukic¢ Appeal Judgement, n. 1633, referring to, inter alia, Prosecutor v. Milan Milutinovic et al., Case
No. IT-05-87-T, Decision on Prosecution Motion for Admission of Evidence Pursuant to Rule 92 guater, 16 February
2007, para. 7; Popovic et al. Decision of 18 August 2008, paras. 30, 31. See also, e.g., Prosecutor v. Vujadin Popovic et
al., Case No. IT-05-88-T, Redacted Version of “Decision on Motion on Behalf of Drago Nikoli¢ Seeking Admission of
Evidence Pursuant to Rule 92 quater”, Filed Confidentially on 18 December 2008, 19 February 2009, para. 32;
Prosecutor v. Ante Gotovina et al., Case No. IT-06-90-T, Decision on the Admission of Statements of Two Witnesses
Pursuant to Rule 92 quater, 24 April 2008, para. 6; Prosecutor v. Ramush Haradinagj et al., Case No. IT-04-84-T,
Decision on Prosecution’s Motion for Admission of Evidence Pursuant to Rule 92 quater and 13" Motion for Trial-
Related Protective Measures, 7 September 2007, para. 8.

5 Prli¢ et al. Decision of 12 January 2009, para. 25.
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212. Similarly, KaradZi¢ does not demonstrate error in the Trial Chamber’s references to
statements made by Koprivica in the Trial Judgement. While he contends that the Trial Chamber
erred by relying on inculpatory evidence from Koprivica yet failed to consider exculpatory
information that was contained in his statement that it refused to admit, KaradZi¢ fails to
demonstrate prejudice. Specifically, the Trial Chamber found that Koprivica’s statement was
insufficiently reliable and of limited probative value, and KaradZi¢, in this context, fails to
demonstrate that any exculpatory elements contained in it could have impacted any findings in the
Trial Judgement. Consequently, the Appeals Chamber finds that KaradZi¢’s contentions in this

- respect are without merit.

213. For the foregoing reasons, the Appeals Chamber finds that KaradZi¢ has failed to
demonstrate that, in refusing to admit Koprivica’s statement, the Trial Chamber committed a

discernible error that resulted in prejudice to him.

214. Based on the foregoing, the Appeals Chamber dismisses Ground 15 of KaradZi¢’s appeal.
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12. Alleged Errors Concerning Admission of Adjudicated Facts and Written Evidence under
Rules 92 bis and 92 guater (Ground 16)

215. In a series of decisions, the Trial Chamber took judicial notice of 2,379 adjudicated facts
pursuant to Rule 94(B) of the ICTY Rules.>* In addition, the Trial Chamber admitted written
evidence from 142 witnesses’ pursuant to Rules 92 bis and 92 quater of the ICTY Rules.>*’
In reaching these decisions, the Trial Chamber in many instances rejected KaradZi¢’s contention
that the use of adjudicated facts and the admission of written evidence under Rules 92 bis and
92 guater of the ICTY Rules violated the presumption .of innocence or shifted the burden of

proof.548

After the close of the Prosecution case, the Trial Chamber allocated KaradZic¢ the same
amount of time to present his case as was given to the Prosecution notwithstanding KaradZic’s
arguments that he should be given more time in view of the large number of judicially noticed
adjudicated facts.”* In affirming the decision on the time allocated for the Defence case, the ICTY
Appeals Chamber held that the Trial Chamber had sufficiently evaluated the impact of the more

than 2,300 adjudicated facts that had been admitted in his case.”™

216. KaradZi¢ contends that the cumulative effect of taking judicial notice of thousands of
adjudicated facts, representing the testimony of hundreds of witnesses, and admitting the written
evidence of nearly 150 Prosecution witnesses through Rules 92 bis and 92 quater of the ICTY

Rules without requiring cross-examination violated his right to be presumed innocent and relieved

546 Decision of 14 June 2010 on Fifth Motion for Judicial Notice; Decision of 14 June 2010 on Fourth Motion for
Judicial Notice; Decision of 9 October 2009 on Second Motion for Judicial Notice; Decision of 9 July 2009 on Third
Motion for Judicial Notice; Decision of 5 June 2009 on First Motion for Judicial Notice. See also Trial Judgement,
Bgras. 2'5: 6165. N

Decision of 24 May 2012; Decision of 22 March 2012; Prosecutor v. Radovan KaradZié, Case No. IT-95-5/18-T,
Decision on Prosecution’s Motion for Admission of the Evidence of Milenko Lazi¢ Pursuant to Rule 92 guater and for
Leave to Add Exhibits to Rule 65 ter Exhibit List, 9 January 2012; Prosecutor v. Radovan KaradZ?i¢, Case No. IT-95-
5/18-T, Decision on Prosecution’s Motion for Admission of the Evidence of KDZ172 (Milan Babi¢) Pursuant to Rule
92 quater, 13 April 2010; Decision of 18 March 2010; Decision of 5 March 2010; Srebrenica Decision of 21 December
2009; Delayed Disclosure Decision of 21 December 2009; Decision of 10 November 2009; Decision of 9 November
2009; Decision of 2 November 2009; Decision of 15 October 2009; Prosecutor v. Radovan KaradZi¢, Case No. IT-95-
5/18-PT, Decision on Prosecution’s Motion for Admission of Evidence of KDZ290 (Mirsad Kucanin) Pursuant to Rule
92 quater, 25 September 2009 (public with confidential annex); Prosecutor v. Radovan KaradZi¢, Case No. IT-95-5/18-
PT, Decision on Prosecution Motion for Admission of Testimony of Witness KDZ446 and Associated Exhibits
Pursuant to Rule 92 quater, 25 September 2009; Prosecutor v. Radovan Karadzi¢, Case No. IT-95-5/18-PT, Decision
on Prosecution Motion for Admission of Testimony of Witness KDZ198 and Associated Exhibits Pursuant to
Rule 92 guater, 20 August 2009 (“Decision of 20 August 2009”). See also Trial Judgement, para. 6137.
38 prosecutor v. Radovan Karad?ié, Case No. IT-95-5/18-T, Decision on Accused’s Third Motion for Reconsideration
of Decision on Judicial Notice of Adjudicated Facts, 14 September 2010, para. 11; Prosecutor v. Radovan KaradZic,
Case No. IT-95-5/18-T, Decision on Accused’s Motions for Reconsideration of Decisions on Judicial Notice of
Adjudicated Facts, 14 June 2010, paras. 21-23; Decision of 9 October 2009 on Second Motion for Judicial Notice, para.
53; Decision of 20 August 2009, para. 10; Decision of 5 June 2009 on First Motion for Judicial Notice, paras. 35, 36.
Cf. Decision of 14 June 2010 on Fourth Motion for Judicial Notice, para. 97; Decision of 14 June 2010 on Fifth Motion
for Judicial Notice, para. 55. '
9 prosecutor v. Radovan KaradZi¢, Case No. 1T-95-5/18-T, Decision on Time Allocated to the Accused for the
Presentation of His Case, 19 September 2012, paras. 1, 10, 12.
350 Decision of 29 January 2013, paras. 2, 18.
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the Prosecution of its burden of proof, thus rendering his trial unfair.>! Specifically, he argues that
the Prosecution was no longer required to demonstrate the credibility of its evidence and that

KaradZi¢ was required to rebut each adjudicated fact with credible evidence of his own.>

217. KaradZi¢ submits that no accused had to rebut so many adjudicated facts before and points
to case law to suggest that the volume of adjudicated facts admitted in his trial, particularly when
compared to the number of adjudicated facts admitted in other trials, prejudiced his ability to mount
an effective defence.”> Specifically, he argues that he was required to expend “scarce resources”
investigating and rebutting adjudicated facts whereas the “better-resourced Prosecution” was
relieved of its burden to i)rove them, allowing it to devote resources to other trial issues and creating
“a further imbalance in the equality of arms”.”>* KaradZi¢ suggests that had the evidence of the
witnesses whose statements and testimony were admitted without cross-examination as well as the
testimony of the hundreds of witnesses relied upon to establish the adjudicated facts been presented
viva voce, he would have benefited from an additional 18 months of preparation to challenge this
evidence as well as a further 18 months to present evidence in his defence.>*> Instead, he submits,
the evidence and adjudicated facts were “dumped into the record” with no allocation of additional

556

time or resources for the Defence to contest it.>”° KaradZi¢ requests that the Appeals Chamber order

a new trial.>®’

218.  The Prosecution responds that KaradZi¢ fails to show any error in the relevant decisions

concerning the admission of adjudicated facts or evidence pursuant to Rules 92 bis and 92 quater of

1 See Karadzi¢ Notice of Appeal, pp. 7, 8; KaradZi¢ Appeal Brief, paras. 115, 135, 243, 245, 246, 256-260; T. 23 April

2018 pp. 110-113. KaradZi¢ highlights that he requested a stay of proceedings based on similar arguments at the

beginning of trial and contends that the Trial Chamber “missed the point” by finding that it was premature to determine

to what extent the admission of adjudicated facts and evidence without cross-examination would affect the final

judgement. See KaradZi¢ Appeal Brief, paras. 253, 254, referring to, inter alia, Prosecutor v. Radovan KaradZi¢, Case

No. IT-95-5/18-T, Decision on Motion for Stay of Proceedings, 8 April 2010, para. 6.

2 KaradZié Appeal Brief, para. 255; KaradZi¢ Reply Brief, para. 72. KaradZi¢ submits that the Trial Chamber “often

preferred” the untested evidence of the Prosecution to the Defence’s viva voce evidence. See KaradZi¢ Appeal Brief,
ara. 259.

E” KaradZi¢ Appeal Brief, paras. 135, 243, 244, 248-251, 256, referring to Mladic¢ Decision of 12 November 2013,

para. 24, Prosecutor v. Jovica Stanisic and Franko Simatovic, Case No. IT-03-69-T, Decision on Third Prosecution’s

Motion for Judicial Notice of Adjudicated Facts, signed on 23 July 2010, filed on 26 July 2010, para. 64, Prosecutor v.

Momcilo Krajisnik, Case No. IT-00-39-T, Decision on Third and Fourth Prosecution Motions for Judicial Notice of

Adjudicated Facts, 24 March 2005, para. 22, Prosecutor v. Zeljka Mejakic et al., Case No. IT-02-65-PT, Decision on

Prosecution Motion for Judicial Notice Pursuant to Rule 94(B), 1 April 2004, p. 3, n. 7, Prosecutor v. Slobodan

Milosevi¢, Case No. IT-02-54-T, Final Decision on Prosecution Motion for Judicial Notice of Adjudicated Facts, 16

December 2003, para. 12. See also KaradZié Reply Brief, para. 73; T. 23 April 2018 pp. 110-113.

** Karadzi¢ Appeal Brief, para. 255; T. 23 April 2018 pp. 110, 111,

3% Karadzi¢ Appeal Brief, para. 247.

336 K arad?i¢ Appeal Brief, para. 247.

37 KaradZi¢ Appeal Brief, para. 260.
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the ICTY Rules.”®® It further argues that he does not demonstrate any prejudice, particularly as it

concerns the cumulative effect of these decisions.>”

219. The Appeals Chamber recalls that taking judicial notice of adjudicated facts or documentary
evidence under Rule 94(B) of the ICTY Rules is a method of achieving judicial economy while
ensuring the right of the accused to a fair, public, and expeditious trial.’® Rule 94(B) of the ICTY
Rules requires a trial chamber to hear the parties before deciding to take judicial notice.”®!
Moreover, facts admitted under Rule 94(B) of the ICTY Rules are merely presumptions that may be
rebutted by the defence with evidence at trial.*** Consequently, judicial notice of adjudicated facts
does not shift the ultimate burden of proof or persuasion, which remains squarely on the

Prosecution.’®

220. In deciding whether to take judicial notice 0f adjudicated facts, the Trial Chamber carefully
considered not only general objections to taking judicial notice of the adjudicated facts, but
conducted an in-depth assessment as to whether each proposed adjudicated fact satisfied the various
requirements for judicial notice and whether a fact, despite having satisfied the aforementioned
requirements, should be excluded on the basis that its judicial notice would not be in the interests of
justice.564 KaradZzi¢ was heard on each of these points. He has not identified any instance where the
Trial Chamber erred in taking notice of a particular adjudicated fact or deviated from the proper
procedure for doing so0.’® The fact that the Trial Chamber took judicial notice of considerably more
adjudicated facts than in other cases does not, in itself, render the trial unfair as long as the Trial
Chamber followed the procedure provided for in the ICTY Rules. In this respect, KaradZi¢’s

comparison of the number of judicially noticed adjudicated facts in his case with other cases fails to

account for factors such as the unprecedented scope and size of his own trial in relation to others.

221. KaradZi¢ has also not substantiated his claim that the Trial Chamber erred or violated his
fundamental rights in admitting the written evidence of 142 witnesses pursuant to Rules 92 bis and
92 quater of the ICTY Rules and KaradZi¢ has not identified any particular error in the Trial

Chamber’s application of the rules in admitting such statements.

358 prosecution Response Brief, paras. 141-145. See also T. 24 April 2018 p. 280.

%9 Prosecution Response Brief, paras. 141-144, 146, 147. See also T. 24 April 2018 p. 280.

5% Miadi¢ Decision of 12 November 2013, para. 24. See also Setako Appeal Judgement, para. 200; Karemera et al.
Decision of 16 June 2006, para. 39.

%% Setako Appeal Judgement, para. 200.

52 See Dragomir MiloSevic Decision of 26 June 2007, para. 16; Karemera et al. Decision of 16 June 2006, para. 42.

353 See Dragomir Milosevic Decision of 26 June 2007, para. 16; Karemera et al. Decision of 16 June 2006, para. 42.

5% See supra para. 215.

5% KaradZi€’s challenges related to the Trial Chamber’s allegedly erroneous reliance on adjudicated facts are discussed
in Ground 31.
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222. Turning to Karadzi¢’s broader contentions as to the cumulative unfairness of the number of
adjudicated facts taken and statements admitted under Rules 92 bis and 92 quater of the ICTY
Rules, the Appeals Chamber is also not satisfied that the number of adjudicated facts or the volume
of written evidence admitted without cross-examination impeded Karadzi¢’s ability to mount an
effective defence. In taking judicial notice, the Trial Chamber repeatedly considered Karadzi¢’s
contention that the sheer number of adjudicated facts which had been or might be judicially noticed

£.7% Moreover, the Appeals

would violate his presumption of innocence and shift the burden of proo
Chamber of the ICTY held that, when determining the amount of time to be allocated to KaradZzi¢’s
defence, the Trial Chamber had sufficiently evaluated the impact of the adjudicated facts that had

been admitted in his case.>®’

| 223. Furthermore, KaradZi¢ has not demonstrated how his “scarce resources” were impermissibly
- diverted as a result of the admission of adjudicated facts or written evidence pursuant to Rules 92
bis and 92 quater of the ICTY Rules.”® His contention that he would have benefited from an
additional 36 months to mount his defence had the statements and testimony admitted pursuant to
Rules 92 bis and 92 quater of the ICTY Rules and the testimony supporting the adjudicated facts
been presented viva voce is speculative and fails to demonstrate resulting prejudice. In this respect,
KaradZi¢ has not pointed to any witness that he was prevented from calling or explained how such

evidence would have been essential to the proper presentation of his case.

224. Based on the foregoing, the Appeals Chamber dismisses Ground 16 of KaradZi¢’s appeal.

5% See supra para. 215.
%7 See supra para. 215.
5% See KaradZi¢ Appeal Brief, para. 255.
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13. Alleged Errors in Delaved Disclosure of Identities and Statements of Prosecution Witnesses

(Ground 17)

225.  On 5 June 2009, the Trial Chamber granted the Prosecution’s request for delayed disclosure
in relation to Prosecution Witneéses KDZ531 and KDZ532, allowing the Prosecution to withhold
from Karadzi¢ the ideﬁtity of these witnesses and any material identifying them until 30 days prior
to the date of their expected testimonies.”® On 25 March 2010, the Trial Chamber denied
Karadzi¢’s request to modify the protective measures granted to Prosecution Witness KDZ492 in
another case before the ICTY, namely, the delayed disclosure of the witness’s identity and
statements to the accused in that case until 30 days prior to the witness’s testimony.””® On 8
February 2012, the Trial Chamber denied Karadzi¢’s motion alleging that the delayed disclosure of
the identities and statements of the three witnesses violated Rules 66(A)(i1) and 69(C) of the ICTY

Rules.””!

226. KaradZi¢ submits that the Trial Chamber erred in delaying disclosure of the identities and
statements of Witnesses KDZ531, KDZ532 and KDZA492 until after the start of the tﬁal, in violation
of Rule 69(C) of the ICTY Rules.”’* He argues that the Trial Chamber misinterpreted the Bagosora
and Nsengiyumva Appeal Judgement in concluding that “exceptional circumstances” for delayed
disciosure did not exist in that case, and that it incorrectly distinguished the Bagosora and
Nsengiyumva Appeal Judgement on the basis that it “involved augmenting existing protective
measures rather than protective measures which had been imposed from the outset”.””> He further
contends that, while the Bagosora and Nsengiyumva Appeal Judgement appears to be inconsistent

with a previous ICTY Appeals Chamber decision in the Seselj case which allowed for disclosure

599 prosecutor v. Radovan KaradZi¢, Case No. IT-95-5/18-PT, Decision on Prosecution’s Motion for Delayed
Disclosure for KDZ456, KDZ493, KDZ531 and KDZ532, and Variation of Protective Measures for KDZ489, 5 June
2009 (“Decision on Delayed Disclosure of 5 June 2009”), paras. 1, 17(iii). The Trial Chamber denied Karadzi¢’s
motion to reconsider the protective measures for Witness KDZ531 and his motion for certification to appeal this
decision. See Prosecutor v. Radovan KaradZi¢, Case No. IT-95-5/18-T, Decision on the Accused’s Application for
Certification to Appeal Decision on Reconsideration of Protective Measures (KDZ531), 16 August 2011, paras. 3, 4,
14; T. 1 July 2011 pp. 15836-15838. The Trial Chamber also denied KaradZi¢’s request to modify the delayed
disclosure order in relation to Witness KDZ532. See Decision on Delayed Disclosure of 23 September 2011, paras. 1,
10, 24. .

S0 prosecutor v. Radovan Karad?ié, Case No. 1T-95-5/18-T, Decision on Accused’s Motion for Modification of
Protective Measures: Witnesses KDZ490 and KDZ492, 25 March 2010 (“Decision on Modification of Protective
Measures of 25 March 2010”), paras. 1, 16, 20.

" 5" prosecutor v. Radovan Karadzié, Case No. IT-95-5/18-T, Decision on Accused’s Sixty-Sixth Disclosure Violation
Motion, 8 February 2012 (“Decision on Disclosure Violation of 8 February 2012”), paras. 1, 22.

57 Karadzi¢ Notice of Appeal, p. 8. See KaradZi¢ Appeal Brief, paras. 261-273. KaradZi¢ submits that the Prosecution
gREDACTED]. See KaradZi¢ Appeal Brief, para. 263, n. 386. See also KaradZi¢ Reply Brief, paras. 75-78.

7 Karadzi¢ Appeal Brief, paras. 265, 266, referring to Bagosora and Nsengiyumva Appeal Judgement, paras. 80-85.
See also KaradZié Reply Brief, paras. 75, 76.

93
Case No. MICT-13-55-A ' 20 March 2019



8759 -

574
1,

after the start of tria the Bagosora and Nsengiyumva Appeal Judgement overruled this decision

as the majority of judges in both cases were the same.””

227. KaradZ7i¢ further submits that the delayed disclosure of the identities and statements of the
three witnesses impaired his ability to prepare his defence.’’® In this respect, Karadzi¢ contends that
he had to prepare for the witnesses during trial with very limited resources and while receiving high
volumes of disclosure materials from the Prosecution.’’’ He argues that the delayed disclosure
prevented him from effectively confronting the witnesses and impeaching their testimonies.””®

Karadzi¢ claims that the three witnesses [REDACTED], and had he known their identities and the

content of their testimony prior to the start of trial, he could have [REDACTED].””

228. KaradZi¢ asserts that the Trial Chamber [REDACTED].”® He adds that the Trial Chamber
[REDACTED].*® Karad7i¢ submits that the Appeals Chamber should order a new trial to remedy

the alleged error.’®

229. The Prosecution responds that the Trial Chamber correctly granted delayed disclosure of the
witnesses’ identities after the commencement of trial in accordance with the jurisprudence and
practice of the ICTY, which have not been overruled by the Bagosora and Nsengiyumva Appeal

583

Judgement.”™ It further contends that KaradZi¢ fails to demonstrate that the delayed disclosure

prejudiced him or impacted the Trial Jud gement.584

230. The Appeals Chamber recalls that trial chambers enjoy considerable discretion in relation to
the management of the proceedings before them,’® including on decisions concerning disclosure of

evidence and protective measures for witnesses. *® In order to successfully challenge a discretionary

™ Karadzi¢ Appeal Brief, para. 267, referring to Prosecutor v. Vojislav Seselj, Case No. IT-03-67-AR73.6, Decision
on Vojislav Seielj’s Appeal Against the Trial Chamber’s Oral Decision of 7 November 2007, 24 January 2008 (“Seselj
Decision of 24 January 2008”), para. 15.

5 Karadzi¢ Appeal Brief, para. 267.

%76 Karadzi¢ Notice of Appeal, p. 8; KaradZi¢ Appeal Brief, para. 261. See also Karad%i¢ Reply Brief, para. 78.

377 Karadzi¢ Appeal Brief, paras. 268, 270.

°78 Karad#i¢ Appeal Brief, para. 270.

57 KaradZi¢ Appeal Brief, para. 269. ,

3% Karad¥i¢ Appeal Brief, para. 271. See also KaradZi¢ Notice of Appeal, p. 8.

%81 Karadzi¢ Appeal Brief, para. 272. See also Karadi¢ Notice of Appeal, p. 8.

%82 Karad7i¢ Appeal Brief, para. 273.

58 prosecution Response Brief, paras. 148-150.

%% Prosecution Response Brief, paras. 148, 151-156; T. 23 April 2018 pp. 169, 170.

8 Prli¢ et al. Appeal Judgement, para. 26; Sainovic et al. Appeal Judgement, para. 29. See also Nyiramasuhuko et al.
Ag)peal Judgement, para. 137; Ndahimana Appeal Judgement, para. 14.

% Nyiramasuhuko et al. Appeal Judgement, para. 431; Karemera and Ngirumpatse Appeal Judgement, para. 85;
Bagosora and Nsengiyumva Appeal Judgement, para. 79.
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decision, a party must demonstrate that the trial chamber has committed a discernible error resulting

in prejudice to that party.587

231. Rule 66(A)(i1) of the ICTY Rules provides in relevant part that, subject to Rules 53 and 69‘
of the ICTY Rules and within the time-limit prescribed by a trial chamber or a pre-trial Judge
appointed pursuant to Rule 65 ter of the ICTY Rules, the Prosecution shall disclose to the Defence
copies of the statements of all witnesses whom the Prosecution intends to call to testify at trial. At
the time of the Decision on Disclosure Violation of 8 February 2012, Rule 69 of the ICTY Rules
provided that:

(A) In exceptional circumstances, the Prosecutor may apply to a Judge or Trial Chamber to order

the non-disclosure of the identity of a victim or witness who may be in danger or at risk until such
person is brought under the protection of the Tribunal.

[..]

(C) Subject to Rule 75, the identity of the victim or witness shall be disclosed in sufficient time
prior to the trial to allow adequate time for preparation of the defence. 588

Rule 69(C) of the ICTY Rules was amended on 28 August 2012 to read:

Subject to Rule 75, the identity of the victim or witness shall be disclosed within such time as
determined by the Trial Chamber to allow adequate time for preparation of the Prosecution or
defence.”®

This remains the operative language of Rule 69(C) of the ICTY Rules. Rule 75(A) of the ICTY
Rules provides that “[a] Judge or a Chamber may, proprio motu or at the request of either party, or
of the victim or witness concerned, or of the Victims and Witnesses Section, order appropriate
measures for the privacy and protection of victims and witnesses, provided that the measures are
consistent with the rights of the accused”.”™

232. The Appeals Chamber observes that in the Seselj Decision of 24 January 2008, the ICTY
Appeals Chamber stated that it did “not accept [...] that Rule 69(C) must be interpreted as
authorising delayed disclosure prior to the commencement of the opening of the trial only”. R
reasoned that the purpose of Rule 69(C) of the ICTY Rules is to allow a trial chamber to grant'
protective measures that are necessary to protect the integrity of its victims and witnesses, subject to

the caveat that such measures are consistent with the rights of the accused to have adequate time for

587 Stanisi¢ and Zupljanin Appeal Judgement, para. 470; Nyiramasuhuko et al. Appeal Judgement, paras. 68, 138, 185,
295, 431, 2467, Popovié et al. Appeal Judgement, para. 131; Nizeyimana Appeal Judgement, para. 286.
8 IT/32/Rev. 46, 20 October 2011.
589 > IT/32/Rev. 47, 28 August 2012.

% This was the language of Rule 75(A) of the ICTY Rules at the time of-the Decision on Disclosure VlOlathIl of 8
February 2012 and remains the operative language of this rule.
1 Seselj Decision of 24 January 2008, para. 15.
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the preparation of his defence.’®* The ICTY Appeals Chamber then stated that “[t]here is no rule
that the rights of the defence to have adequate time for preparation mandate that delayed disclosure
be granted only with reference to the beginning of trial”.*? Tt concluded that “[t]he matter rather

falls under the discretion of the Trial Chamber”.>**

233.  On 14 December 2011, the ICTR Appeals Chamber in the Bagosora and Nsengiyumva case
held that the trial chamber in that case had erred in ordering the prosecution to disclose the identity
of protected victims and witnesses and their unredacted statements no later than 35 days before the

3 1n interpreting a provision of the ICTR

expected date of their testimony, rather than prior to trial.
Rules that was identical to Rule 69(C) of the ICTY Rules, the ICTR Appeals Chamber stated that,
while a trial chamber has discretion to order protective measures where it has established the
existence of exceptional circumstances, “this discretion is still constrained by the scope of the
Rules”.” It emphasized that at the time of the trial chamber’s decision in that case, the phrase
“prior to the trial” was part of Rule 69(C) of the ICTR Rules.”” It further stated that it did not
consider that the trial chamber’s “disregard for the explicit provision of the Rules was necessary for
the protection of witnesses”.>*® It noted a protective measures decision in the Nsengiyumva case

% in which the trial chamber had ordered the temporary

prior to the joinder of the two cases’
redaction of identifying information until witnesses were brought under the protection of the ICTR,
but had nonetheless required that the defence be provided with unredacted witnesses statements
within sufficient time prior to the trial.®® It continued that “[a]t no point did the Trial Chamber
indicate that any problems had arisen from this previous arrangement justifying a more restrictive

. 0
disclosure schedule”.®!

234. In the Decision on Disclosure Violation of 8 February 2012, the Trial Chamber stated that
the delayed disclosure orders granted or continued for the three witnesses were consistent with the

well-established interpretation of Rule 69(C) of the ICTY Rules which allows for delayed

%92 Seelj Decision of 24 January 2008, para. 15.

593 Seselj Decision of 24 January 2008, para. 15.

3% Seselj Decision of 24 January 2008, para. 15.

%5 Bagosora and Nsengiyumva Appeal Judgement, paras. 83, 85.

3% Bagosora and Nsengiyumva Appeal Judgement, para. 83.

%7 Bagosora and Nsengiyumva Appeal Judgement, para. 83. Rule 69(C) of the ICTR Rules was amended at the 12"
Plenary Session held on 5 and 6 July 2002 so as to no longer include the wording “prior to the trial”.

5% Bagosora and Nsengiyumva Appeal Judgement, para. 84.

5% The cases against Anatole Nsengiyumva and Théoneste Bagosora were originally undertaken separately and joined
on 29 June 2000 along with the cases against Aloys Ntabakuze and Gratien Kabiligi. See Bagosora and Nsengiyumva
Ag)peal Judgement, para. 4.

50 Bagosora and Nsengiyumva Appeal Judgement, para. 84, referring to The Prosecutor v. Anatole Nsengiyumva, Case
No. ICTR-96-12-1, Decision on the Prosecutor’s Motion for the Protection of Victims and Witnesses, delivered orally
26 June 1997, signed 17 November 1997, filed 3 December 1997, p. 4.

' Bagosora and Nsengiyumva Appeal Judgement, para. 84.
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disclosure after the commencement of trial.®** It further stated that the appropriate timing for the
disclosure of a witness’s identity depends on the circumstances of each case and that trial chambers
have the discretion to order appropriate measures for the privacy and protection of victims and
witnesses provided that the measures ére consistent with the rights of the accused to have adequate
time for the preparation of defence.®”® The Trial Chamber considered that the ICTR Appeals
Chamber in the Bagosora and Nsengiyumva case found an error on the basis that the trial chamber
~in that case imposed a more restrictive schedule than that adopted in a previous decision without

9% According to the Trial

justifying the necessity for such augmentation of protective measures.
Chamber, the Bagosora and Nsengiyumva Appeal Judgement did not overrule the settled practice
and interpretation of Rule 69(C) of the ICTY Rules such that orders delaying disclosure until after

the commencement of trial are invalid.?®

235. The Appeals Chamber considers that the Trial Chamber’s conclusion was not erroneous.
While the ICTR Appeals Chamber stated that a trial chamber’s discretion to order protective
measures is constrained by the scope of the Rules, which provided that such disclosure be made
“prior to the trial”, it did not rule out a deviation from this requirement for the purposes of a more
restrictive disclosure schedule required for the protection of witnesses.’ Thus, the Appeals
Chamber does not consider that the Bagosora and Nsengiyumva Appeal Judgement overruled the
Seselj Decision of 24 January 2008 in which the ICTY Appeals Chamber concluded that the
allowance for delayed disclosure until after the commencement of trial falls within a trial chamber’s
discretion to allow such protective measures that are necessary for the protection of witnesses,

607
d.

subject to safeguarding the rights of the accuse In this respect the Appeals Chamber notes that

%2 Decision on Disclosure Violation of 8 February 2012, paras. 17, 19, 20, referring to, inter alia, S’es“elj Decision of 24
January 2008, para. 15, Prosecutor v. Vujadin Popovié et al., Case No. IT-05-88-T, Decision on Prosecution’s Motion
for Order of Protection, 1 August 2006 (“Popovic et al. Decision of 1 August 2006”), pp. 4-6, Prosecutor v. Radoslav
Brdanin, Case No. IT-99-36-T, Decision on Prosecution’s Twelfth Motion for Protective Measures for Victims and
Witnesses, 12 December 2002 (“Brdanin Decision of 12 December 2002”), paras. 8, 13.

893 Decision on Disclosure Violation of 8 February 2012, paras. 17, 19.

504 Decision on Disclosure Violation of 8 February 2012, para. 18.

%95 Decision on Disclosure Violation of 8 February 2012, paras. 18, 20.

%6 See Bagosora and Nsengiyumva Appeal Judgement, para. 84. Specifically, the ICTR Appeals Chamber stated:
“Furthermore, the Appeals Chamber does not consider that, as stated by the Trial Chamber, such disregard for the
explicit provision of the Rules was necessary for the protection of witnesses.” Bagosora and Nsengiyumva Appeal
Judgement, para. 84.

607 Seselj Decision of 24 January 2008, para. 15. The Appeals Chamber observes the longstanding practice of ICTY trial
chambers in allowing delayed disclosure after the commencement of trial. See, e.g., Prosecutor v. Milan Luki¢ and
Sredoje Lukié, Case No. IT-98-32/1-T, Decision on Milan Luki¢’s Motion to Compel Disclosure of Contact Information
and on the Prosecution’s Urgent Motion to Compel Production of Contact Information, 30 March 2009, para. 21;
Prosecutor v. Rasim Deli¢, Case No. IT-04-83-PT, Decision, 8 December 2006, p. 4; Popovic et al. Decision of 1
August 2006, p. 6; Prosecutor v. Milan Marti¢, Case No. IT-95-11-PT, Decision on Prosecution’s Motion to Amend its
Rule 65 ter Witness List, 9 December 2005, pp. 5, 6; Brdanin Decision of 12 December 2002, p. 6; Prosecutor v.
Moméilo Krajisnik and Biljana Plavsi¢, Case No. IT-00-39&40-PT, First Decision on Prosecution’s Motion for
Protective Measures for Sensitive Source Witnesses, 24 May 2002, paras. 7, 15, 19; Prosecutor v. Dario Kordi¢ and
Mario Cerkez, Case No. 1T-95-14/2-PT, Order for Delayed Disclosure of Statements and Protective Measures, 19
March 1999, pp. 2, 3. '
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the ICTR Appeals Chamber in the Bagosora and Nsengiyumva Appeal Judgement did not refer to
the decision of the ICTY Appeals Chamber in the Seselj case and did not propose to depart from its
reasoning. There is therefore no support in the Bagosora and Nsengiyumva Appeal Judgement for
KaradZi¢’s argument that it overruled the Seselj Decision of 24 January 2008 on the point of
delayed disclosure. KaradZi¢ has therefore failed to demonstrate that the Trial Chamber based its

decision on an incorrect interpretation of the governing law.

236. Tuming to KaradZic’s submission that his ability to prepare his defence was impaired by the
delayed disclosure, the Appeals Chamber notes that the Trial Chamber was satisfied that the
delayed disclosure would not unduly prejudice Karadzi¢’s right to a fair trial.®® To further ensure
this, the Trial Chamber invited the Prosecution to schedule the testimony of these witnesses early in
the presentation of its case.®” With regard to Witness KDZ492, the Trial Chamber indicated that as
the trial progressed, and upon disclosure of the identity and statements of the witness, Karadzi¢ may
request to recall the witness for further cross-examination “should he discover new areas of relevant
questioning”.610 The Trial Chamber also granted KaradZi¢’s request to postpone Witness KDZ492’s

testimony to allow additional time to prepare for the witness’s evidence.®™!

237. The Appeals Chamber further observes that at least six months before the start of his trial on
26 October 2009, KaradZi¢ was put on notice that the allegation that he created a policy to not
investigate or prosecute crimes against non-Serbs was part of the Prosecution’s case, as set out in
the Prosecution’s Interim Pre-Trial Brief filed on 8 April 2009.°"2 Karadzi¢ was also made aware as
early as 18 May 2009 that the Prosecution intended to call the three witnesses to testify about the
[REDACTED].°" Therefore, Karad#i¢ had ample time to begin preparing his defence on this issue
prior to the disclosure of information relating to Witness KDZ531 on 18 May 2011, Witness
KDZ492 on 22 August 2011, and Witness KDZ532 on 21 September 2011.°* After these dates,

5% Decision on Delayed Disclosure of 5 June 2009, para, 15.

599 Decision on Modification of Protective Measures of 25 March 2010, para. 19; Decision on Delayed Disclosure of 5
June 2009, para. 15.

%1% Decision on Modification of Protective Measures of 25 March 2010, para. 18.

11 T 28 September 2011 pp. 19525, 19526; Prosecutor v. Radovan Karadzi¢, Case No. IT-95-5/18-T, Motion to
Postpone Testimony of Witness KDZ492, 27 September 2011 (public with confidential annex), paras. 1, 5-7.

812 See Trial Judgement, para. 6133; Prosecutor v. Radovan KaradZi¢, Case No. IT-95-5/18-PT, Prosecution’s
Submission of Interim Pre-Trial Brief, 8 April 2009 (public with partly confidential appendices), para. 273. See also
Prosecution Pre-Trial Brief, para. 273.

813 Prosecution Rule 65 ter Witness List of 18 May 2009, pp. 28, 29, 33, 113.

814 prosecutor v. Radovan Karad?i¢, Case No. IT-95-5/ 18-T, Prosecution Periodic Disclosure Report with Confidential
Appendices A, B and C, 17 October 2011 (public with confidential appendices), Appendix B (confidential), RP. 55117;
Prosecutor v. Radovan Karadii¢, Case No. IT-95-5/18-T, Prosecution Periodic Disclosure Report with Confidential
Appendices A, B and C, 15 September 2011 (public with confidential appendices), Appendix A (confidential), RP.
53975, 53974, Appendix B (confidential), RP. 53941, 53940; Prosecutor v. Radovan Karad?ic, Case No. IT-95-5/18-T,
Prosecution Periodic Disclosure Report with Confidential Appendices A, B and C, 15 June 2011 (public with
confidential appendices), Appendix B (confidential), RP. 51052, 51051. The Appeals Chamber notes that the Trial
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KaradZi¢ had almost two months before Witness KIDZ492’s testimony, and six weeks before the

testimonies of Witnesses KDZ531 and KDZ532.5'

238.  Furthermore, a review of Karadzi¢’s conduct at trial reflects that, [REDACTED],®'® he
thoroughly cross-examined them at trial,®’’ inter alia, on the [REDACTED].%*® He also cross-
examined the witnesses on [REDACTED],%" [REDACTED]*® and [REDACTED].®*! Karadzi¢
also relied extensively on the testimony of the three witnesses in his final trial brief** to
demonstrate, inter alia, that [REDACTED],*”® [REDACTED],** [REDACTED],®® and
[REDACTED].%*® Consequently, KaradZi¢ has failed to demonstrate that the delayed disclosure of

the identities and statements of these witnesses impaired his ability to prepare his defence.

239. In any event, the Appeals Chamber is not persuaded that the testimony of the three
witnesses had a decisive impact on the Trial Chamber’s determination of KaradZi¢’s responsibility.

The Appeals Chamber notes that the Trial Chamber [REDACTED],%” or in its findings concerning

Chamber found that, while the transcript of Witness KDZ532’s interview was disclosed on 21 September 2011, other
materials relating to this witness were disclosed on 27 September 2011, See T. 28 September 2011 p. 19525.
%15 Witness KDZ492 testified on 18 and 19 October 2011. See T. 18 October 2011 pp. 20032-20127 (closed session); T.
19 October 2011 pp. 20128-20175 (closed session). Witness KDZ531 testified on 1 July 2011. See T. 1 July 2011 pp.
15839-15940 (closed session). Witness KDZ532 testified on 8 and 10 November 2011. See T. 8 November 2011 pp.
20994-21032 (closed session); T. 10 November 2011 pp. 21143-21184 (closed session).
816 T 1 July 2011 p. 15861 (closed session); T. 18 October 2011 p. 20048 (closed session); T. 8 November 2011 p.
21008 (closed session).
%17 See T. 1 July 2011 pp. 15861-15927 (closed session); T. 18 October 2011 pp. 20048-20127 (closed session); T. 19
October 2011 pp. 20128-20164 (closed session); T. 8 November 2011 pp. 21007-21032 (closed session); T. 10
November 2011 pp. 21143-21178 (closed session). ‘
618 See, e.g., T. 1 July 2011 pp- 15879, 15880, 15911-15914 (closed session); T. 18 October 2011 pp. 20055-20060,
20062-20066, 20068-20070, 20085, 20115, 20116 (closed session); T. 19 October 2011 pp. 20137, 20163 (closed
session); T. 8§ November 2011 pp. 21008-21016, 21025-21031 (closed session); T. 10 November 2011 pp. 21144-
21170, 21172, 21175-21178 (closed session).
619 See, e.g., T. 1 July 2011 pp. 15879, 15880, 15886-15892 (closed session); T. 18 October 2011 pp. 20065, 20066,
20087, 20088, 20091, 20095-20109, 20116, 20120, 20122, 20123 (closed session); T. 19 October 2011 pp. 20128-
20132, 20152-20156 (closed session); T. 8 November 2011 pp. 21015-21025 (closed session); T. 10 November 2011
gzg 21170-21173 (closed session).

See, e.g., T. 18 October 2011 pp. 20109, 20119-20126 (closed session); T. 19 October 2011 pp. 20128-20132,
20152-20156 (closed session).
621 See, e.g., T. 18 October 2011 pp. 20091, 20098, 20103, 20119, 20120, 20122, 20123 (closed session); T. 19 October
2011 pp. 20128-20132 (closed session,).
622 See, e.g., Karadzi¢ Final Trial Brief, paras. [REDACTED].
623 KaradZi¢ Final Trial Brief, para. [REDACTED]. See generally Karad%i¢ Final Trial Brief, paras. [REDACTED].
624 Karadzi¢ Final Trial Brief, paras. [REDACTED]. See generally KaradZi¢ Final Trial Brief, paras. [REDACTED]. In
this respect, KaradZi¢ also relied upon the testimony of the three witnesses to [REDACTED)]. See Karadzi¢ Final Trial
Brief, paras. [REDACTED]. See generally KaradZi¢ Final Trial Brief, paras. [REDACTED].
625 K aradzi¢ Final Trial Brief, paras. [REDACTED]. See generally Karadzi¢ Final Trial Brief, paras. [REDACTED].
626 K arad7i¢ Final Trial Brief, paras. [REDACTED]. See generally KaradZi¢ Final Trial Brief, paras. [REDACTED].
627 See Trial Judgement, paras. [REDACTED], and references cited therein.
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[REDACTED].®*® Therefore, KaradZi¢ fails to demonstrate that the delayed disclosure prejudiced
him.

240. For the foregoing reasons, the Appeals Chamber finds that KaradZi¢ fails to demonstrate
error in the Trial Chamber’s decision on the delayed disclosure of the identities and statements of

Witnesses KDZ531, KDZ532, and KDZ492 until after the beginning of the trial.

241. Based on the foregoing, the Appeals Chamber dismisses Ground 17 of KaradZi¢’s appeal.

628 See Trial Judgement, paras. [REDACTED], and references cited therein.
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14. Alleged Errors in Denying Protective Measures to Prospective Defence Witnesses and

Granting Trial-Related Restrictions to Prosecution Witness Evidence (Ground 18)

242, On 1 November 2012, the Trial Chamber denied KaradZi¢’s requests for protective
measures in relation to prospective Defence Witnesses KW299 and KW543.° On 8 J anuary 2013,
the Trial Chamber granted the protective measure of image distortion for prospective Defence
Witness KW402, but denied KaradZi¢’s requests for the assignment of a pseudonym and use of
voice distortion.”®® The Trial Chamber further denied Karadzi¢’s request for protective measures for

631

prospective Defence Witness KW392 on 14 February 2013.™" None of these witnesses testified at

trial.

243.  On 15 December 2009, the Trial Chamber, pursuant to Rule 70 of the ICTY Rules, granted
the request to allow Prosecution Witness KDZ240 to testify under certain Conditions, including that
the witness testify entirely in closed session.®** In June and July 2011, the Trial Chamber rejected
~ applications by KaradZi¢ to reconsider and revoke the trial-related conditions imposed on

Witness KDZ240’s testimony.*” Witness KDZ240 testified entirely in closed session.”**

244. Similarly, on 15 April 2010, the Trial Chamber granted leave. to allow Prosecution
Witnesses KDZ182, KDZ185, KDZ196, KDZ304, and KDZ450 (“Five Rule 70 Witnesses”) to
testify under certain conditions, including the use of pseudonyms as well as image and voice

distortion.®*® The Five Rule 70 Witnesses testified with these trial-related restrictions.®*

29 prosecutor v. Radovan Karadzid, Case No. IT-95-5/18-T, Decision on Accused’s Motions for Protective Measures
for Witnesses KW289, KW299, KW378, and KW543, 1 November 2012 (“Decision of 1 November 2012”), paras. 13,
15.
830 prosecutor v. Radovan KaradZi¢, Case No. IT-95-5/18-T, Decision on Accused’s Motion for Protective Measures
for Witness KW402, 8 January 2013 (“Decision of 8 January 2013”), paras. 7, §.
81 prosecutor v. Radovan Karad#ic, Case No. IT-95-5/18-T, Decision on Accused’s Motion for Protective Measures
for Witness KW392, 14 February 2013 (“Decision of 14 February 2013”), paras. 7, 8. '
32 prosecutor v. Radovan Karad?ié, Case No. IT-95-5/18-T, Decision on Prosecution Motions for Rule 70 Conditions
Relating to KDZ240 and KDZ314, 15 December 2009 (confidential) (“Decision of 15 December 2009”), paras. 34, 42.
See also Prosecutor v. Radovan KaradZi¢, Case No. IT-95-5/18-PT, Decision on Accused’s Motion to Vary Protective
Measures or to Exclude Testimony of Witness KDZ240, 31 August 2009 (confidential), para. 22.
83 prosecutor v. Radovan Karad?i¢, Case No. I1T-95-5/18-T, Decision on Accused’s Motion to Revoke Protective
Measures for KDZ240, 28 June 2011 (confidential) (“Decision of 28 June 2011”), para. 33; T. 4 July 2011 p. 15948
gclosed session) (“Oral Decision of 4 July 20117).
% T. 4 July 2011 pp. 15957-16047 (closed session); T. 5 July 2011 pp. 16049-16154 (closed session); T. 6 July 2011
g . 16156-16228 (closed session).

See Prosecutor v. Radovan KaradZi¢, Case No. IT-95-5/18-T, Decision on Prosecution’s Second Motion for Rule 70
Conditions for French Witnesses, 15 April 2010 (confidential) (“Decision of 15 April 2010”), para. 15.
636 T, 28 June 2010 pp- 4169, 4170 and 4171, 4172 (private session), 4172-4174 and 4174-4177 (private session), 4177-
4179 and 4179-4182 (private session), 4182, 4183 and 4183-4187 (private session), 4187-4189 and 4189-4193, 4203,
4204 (private session), 4204, 4205 and 4206, 4207 (private session), 4207, 4208 and 4208-4212 (private session), 4212,
4213 and 4214 (private session), 4214-4221 and 4221-4224 (private session), 4224-4231 and 4231-4235 (private
session), 4235-4238 and 4238-4242 (private session), 4242-4245 and 4245-4248 (private session), 4248-4254; T. 29
June 2010 pp. 4255-4264 and 4264, 4265 (private session), 4265-4267 and 4267-4270 (private session), 4270-4275 and
4275-4277 (private session), 4277-4287 and 4287, 4288 (private session), 4288-4290 and 4290-4292 (private session),
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245. KaradZi¢ submits that the Trial Chamber erred in: (i) denying the requested protective
measures for prospective Defence Witnesses KW299, KW543, KW402, and KW392;637 and (ii)
allowing Prosecution Witnesses KDZ240, KDZ182, KDZ185, KDZ196, KDZ304, and KDZ450 to
testify with trial-related restrictions imposed under Rule 70 of the ICTY Rules.®® The Appeals

Chamber shall address these contentions in turn.

(a) Denial of Protective Measures to Prospective Defence Witnesses

246. Karadzi¢ submits that, in denying the requested protective measures for prospective Defence
Witnesses KW299, KW543, KW402, and KW392, the Trial Chamber applied é double standard
given that the Trial Chamber continued protective measures for a number of Prosecution witnesses
who faced materially similar circumstances.® He contends that the Trial Chamber’s error in this
respect violated his right to obtain the attendance of witnesses on his behalf under the same
conditions as witnesses against him and, consequently, the principle of equality of arms under

Article 21(4)(e) of the ICTY Statute.®*

247. Karadzi¢ further argues that, in rejecting the requested protective measures for prospective
Defence Witnesses KW299, KW543, KW402, and KW392, the Trial Chamber adopted an unduly

narrow definition of “fear” by excluding legitimate bases, such as prospective Defence Witness

4292-4298 and 4298-4300 (private session), 4300, 4301 and 4301, 4302 (private session), 4302-4304 and 4305-4307
(private session), 4307-4310 and 4310, 4311 (private session), 4311-4324 and 4324-4328 (private session), 4328-4330,
4330-4334 (private session), 4334-4336; T. 30 June 2010 pp. 4340-4350 and 4350 (private session), 4351-4356 and
4356 (private session), 4357-4361 and 4361-4363 (private session), 4363-4386 and 4386-4394 (private session), 4394
and 4395, 4396 (private session), 4396-4400 and 4400, 4401 (private session), 4401; T. 18 January 2011 pp. 10439-
10441 and 10441 (private session), 10442, 10443 and 10443, 10444 (private session), 10444, 10445 and 10445-10453
(private session), 10453-10458 and 10458 (private session), 10459-10462 and 10462, 10463 (private session), 10463-
10472, 10477-10503 and 10503-10508 (private session), 10508-10518; T. 19 January 2011 pp. 10519-10537, 10540-
10542 and 10542-10544 (private session), 10544-10546 and 10546-10548 (private session), 10548-10552 and 10552-
10555 (private session), 10555, 10556 and 10556, 10557 (private session), 10557, 10558 and 10558-10561 (private
session), 10561-10563 and 10563-10566 (private session), 10566-10576 and 10576 (private session), 10577-10586 and
10586-10596 (private session), 10597-10602 and 10603-10605 (private session), 10605-10607 and 10607, 10608
(private session), 10608-10613; T. 20 January 2011 pp. 10614-10629 and 10629-10632 (private session), 10632-10647
and 10647 (private session), 10648-10658 and 10659-10664 (private session), 10665-10668 and 10668-10670 (private
session), 10670-10683 and 10683-10690 (private session), 10691-10697; T. 25 January 2011 pp. 10716-10738; T. 9
March 2011 pp. 13027-13030 and 13030, 13031 (private session), 13032, 13033 and 13033 (private session), 13034
and 13034 (private session), 13035-13039 and 13039, 13040 (private session), 13040-13043 and 13043-13046 (private
session), 13046-13055, 13057-13068 and 13068, 13069 (private session), 13069, 13070 and 13070-13073 (private
session), 13073 and 13074, 13075 (private session), 13075, 13076 and 13076-13078 (private session), 13078-13082 and
13082-13088 (private session), 13088-13105; T. 10 March 2011 pp. 13106-13125 and 13125, 13126 (private session),
13126-13130 and 13130-13132 (private session), 13132-13146 and 13146-13149 (private session), 13149-13151 and
13151, 13152 (private session), 13152, 13153 and 13153-13159 (private session), 13159-13164 and 13164 (private
session), 13165-13167 -and 13167-13170 (private session), 13170-13172 and 13172, 13173 (private session), 13173-
13178 and 13178 (private session), 13179-13188.

837 Karadzi¢ Notice of Appeal, pp. 2, 8, 9; KaradZi¢ Appeal Brief, paras. 274-288.

638 Karadzi¢ Notice of Appeal, pp. 2, 8, 9; KaradZi¢ Appeal Brief, paras. 289-305.

639 Karad?i¢ Appeal Brief, paras. 274, 276-278, 280-282, 288; KaradZi¢ Reply Brief, paras. 79-81.

840 Karadzi¢ Notice of Appeal, pp. 2, 8; KaradZi¢ Appeal Brief, para. 283.
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KW299’s fear of property damage,**' prospective Defence Witness KW402’s fear of financial loss
or economic harm,** and prospective Defence Witness KW392’s fear of self-incrimination and

increased likelihood of prosecution in the witness’s home jurisdiction.**

248. Karadzi¢ concludes that the erroneous denial of the requested protective measures resulted
in prospective Defence Witnesses KW299, KW543, KW402, and KW392 refusing to testify on his
behalf and prevented him from offering testimony casting doubt on evidence upon which the Trial

Chamber relied to make adverse findings against him.***

249. The Prosecution responds that KaradZi¢ does not demonstrate that the Trial Chamber erred
in denying the protective measures for prospective Defence Witnesses KW299, KW543, KW402,
and KW392, or that it applied a “double standard” in continuing protective measures granted in
other cases for Prosecution witnesses.’* Tt further contends that KaradZi¢ seeks to blame the‘
absence of these witnesses’ evidence on the decision denying them protective measures whereas at

trial he had failed to take basic steps to secure their evidence and fails to show any prejudice.’*

250. KaradZi€ replies that the Trial Chamber’s continuation of protective measures from other
cases for Prosecution witnesses contrasted with the refusal to grant protective measures for Defence
witnesses who sought them on similar grounds demonstrates that the Trial Chamber “contravened
not only its own practice, but the practice of other Chambers.”**” He further submits that, contrary
to the Prosecution’s suggestion, he sought alternative means to present the witnesses’ evidence,

including through Rule 92 bis of the Rules.**®

251. The Appeals Chamber recalls that trial chambers enjoy considerable discretion in relation to
the management of the proceedings before them,®*’ including in deciding whether to grant

. . 650 . . ..
protective measures for witnesses. ~ In order to successfully challenge a discretionary decision, a

1 Karad?i¢ Appeal Brief, paras. 275-277, 280.

642 Karadzi¢ Appeal Brief, paras. 275, 276, 278, 280.

43 Karadzi¢ Appeal Brief, paras. 275, 276, 279. See also Karadzi¢ Reply Brief, para. 83.

4 Karadzi¢ Appeal Brief, paras. 284-288. See also KaradZi¢ Appeal Brief, paras. 163, 165, 185, 205, 206, 208, 209.

3 prosecution Response Brief, paras. 157, 160-164.

%6 prosecution Response Brief, paras. 158, 165-168; T. 23 April 2018 pp. 167, 169.

47 Karadzi¢ Reply Brief, paras. 80, 81. KaradZi¢ rejects the Prosecution’s position that the witnesses’ fears were
speculative, positing that the witness who feared criminal prosecution was later prosecuted. KaradzZi¢ Reply Brief, para.
79. -

648 See Karadzi¢ Reply Brief, para. 82.

9 Prli¢ et al. Appeal Judgement, para. 26; Sainovic et al. Appeal Judgement, para. 29. See also Nyiramasuhuko et al.
Appeal Judgement, para. 137; Ndahimana Appeal Judgement, para. 14.

%% Bagosora and Nsengiyumva Appeal Judgement, para. 79. See also The Prosecutor v. Casimir Bizimungu et al., Case
No. ICTR-99-50-AR73, Decision on Prosecution Appeal of Witness Protection Measures, 16 November 2005
(“Bizimungu et al. Decision of 16 November 20057), para. 3.
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party must demonstrate that the trial chamber committed a discernible error resulting in prejudice to

that party.651

252. The Appeals Chamber rejects KaradZi¢’s contentions that the Trial Chamber erred by
“applying a double standard in denying protective measures for Defence witnesses yet continuing
protective measures granted in other cases for Prosecution witnesses. In this respect, Rule 75(A) of
the ICTY Rules provides that a trial chamber may order appropriate measures for the privacy and
protection of victims and witnesses, provided that the measures are consistent with the rights of the
accused, whereas Rule 75(F)(i) of the ICTY Rules requires a chamber to apply the protective
measures ordered in prior ICTY proceedings mutatis mutandis-to the proceeding before it unless

d.% Given these materially distinct considerations,

and until they are rescinded, varied, or augmente
the Trial Chamber’s continuation of protective measures for Prosecution witnesses pursuant to Rule
T5(F)(1) of the ICTY Rules has no bearing on the exercise of its discretion in denying protective
measures to Defence witnesses under Rule 75(A) of the ICTY Rules. The Appeals Chamber
therefore finds it unnecessary to consider KaradZi¢’s comparisons of the circumstances of the
Defence witnesses who were not granted protective measures with the circumstances of Prosecution
witnesses whose prior protective measures were continued in his case. In view of the above, the
Appeals Chamber also dismisses KaradZi¢’s contention that the Trial Chamber violated his right to

obtain the attendance of witnesses on his behalf under the same conditions as witnesses against him

and the principle of equality of arms under Article 21(4)(e) of the ICTY Statute.

253. Turning to the remainder of KaradZi¢’s contentions that the Trial Chamber applied an
unduly narrow definition of “fear” when rejecting his requests for protective measures, a review of
the protective measures decision related to prospective Defence Witnesses KW299 and KW543

reveals that the Trial Chamber considered, inter alia, the witnesses’ fears relating to property and of

1 Stanisi¢ and Zupljanin Appeal Judgement, para. 470; Nyiramasuhuko et al. Appeal Judgement, paras. 68, 138, 185,
295, 431, 2467; Popovié et al. Appeal Judgement, para. 131; Nizeyimana Appeal Judgement, para. 286.

%2 Notably, [REDACTED] the Prosecution witnesses referred to by KaradZi¢ were granted protective measures by
other trial chambers that were automatically continued in the KaradZi¢ proceedings. See KaradZi¢ Appeal Brief, Annex
E. With respect to Witness KDZ532, where the Trial Chamber granted rather than continued protective measures, the
Trial Chamber granted the witness the protective measures of, inter alia, assignment of pseudonym and testimony in
closed-session, which KaradZi¢ did not oppose, on the basis of the existence of a real risk to the safety and security of
the witness and the witness’s family. See Decision on Delayed Disclosure of 5 June 2009, paras. 2, 13, 15, 17. KaradZi¢
does not demonstrate how this decision could show that the Trial Chamber applied a “double standard”. With respect to
the protective measures of other witnesses referred to by KaradZic, the Appeals Chamber notes that neither party sought
to rescind or vary these measures in KaradZi¢’s trial based on the absence of circumstances warranting their
continuation. See Prosecutor v. Radovan Karad?i¢, Case No. IT-95-5/18-PT, Prosecution Notification of Protective
Measures in Force for Witness KDZ163, 25 January 2010 (confidential), para. 2; Prosecutor v. Radovan KaradZic,
Case No. IT-95-5/18-PT, Prosecution's Fifth Notification of Protective Measures Currently in Force, 3 July 2009
(confidential), para. 2; Prosecutor v. Radovan Karadzi¢, Case No. IT-95-5/18-PT, Prosecution's Fourth Notification of
Protective Measures for Witnesses Currently in Force, 17 June 2009 (public with confidential Appendix A and
confidential and ex parte Appendix B), para. 3; Prosecutor v. Radovan Karadzi¢, Case No. 1T-95-5/18-PT, Decision on
Protective Measures for Witnesses, 30 October 2008, para. 34.
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potential retaliation against family members.®> waever, it found the witnesses’ concerns to be
broad or speculative and unsupported by any specific incidents or concrete examples of how
testifying without protective measures would give rise to an objective threat to their security or
welfare.”* The Trial Chamber therefore did not exclude the fear of property damage in assessing
whether to grant protective measures to, inter alia, prospective Defence Witness KW299 but found
that such fear was unsubstantiated. Having reviewed the information presented by Karadzi¢ in his
request for protective measures for prospective Defence Witness KW543, the Appeals Chamber is
not persuaded that the Trial Chamber committed discernible error in finding that the information
did not support a finding of an objective threat to his security or welfare or that of his family

5
members.®

254. As regards prospective Defence Witness KW402, the Appeals Chamber finds that Karadzié
fails to substantiate that the Trial Chamber excluded the possibility that fears related to financial
loss and possible verbal and physical abuse would justify the imposition of protective measures.
The Appeals Chamber notes that, to the contrary, the Trial Chamber considered the media coverage
related to the case, the witness’s frequent travel to Sarajevo and the strong likelihood of being
recognized and harassed, and the possibility of losing the majority of his customers as “jeopardising
his family’s survival” in finding that these factors constituted an objectively grounded risk to his
security or welfare should his image be recognized in the media.®*® On this basis, the Trial Chamber

granted the witness the protective measure of image distortion.®”

255. The Appeals Chamber finds no error in the Trial Chamber’s decision to deny the requested
assignment of a pseudonym or the use of voice distortion for prospective Defence Witness
KW402.9® The Appeals Chamber recalls that it was within the Trial Chamber’s discretion to decide
which protective measures provided for under Rule 75(B) of the ICTY Rules were the most
appropriate to ensure the security of the witness based on the particular threats posed to the witness
and the practical demands of the case.®® In exercising this discretion to grant some but not all of the
requested protective measures for prospective Defence Witness KW402, the Trial Chamber was

mindful of the need to balance the right of the accused to a fair trial, the protection of victims and

%3 Decision of 1 November 2012, para. 13.

8% Pecision of 1 November 2012, para. 13. -
855 See Prosecutor v. Radovan Karad#i¢, Case No. 1T-95-5/18-T, Motion for Protective Measures for Witness KW-543,
12 October 2012 (public with confidential annex), RP. 66908.

86 Decision of 8 January 2013, para. 7.

%7 Decision of 8 January 2013, paras. 7, 9.

%58 Pecision of 8 J anuary 2013, para. 8.

%9 See Bizimungu et al. Decision of 16 November 2005, para. 3.
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witnesses, and the right of the public to access to information.®® In light of the fact that the Trial
- Chamber found an objectively grounded risk to the security and welfare of the witness, it would
have been within the discretion of the Trial Chamber to order additional protective measures.
However, Karadzi¢ has not demonstrated that the Trial Chamber committed a discernible error in
denying the additional protective measures of assignment of a pseudonym and voice distortion for
prospective Defence Witness KW402. The objective fear that the Trial Chamber found was
established — which did not directly implicate the physical safety of the witness and the witness’s

family — did not require the imposition of all the protective measures sought by Karadzié.

256. As regards KaradZi¢’s submission that the Trial Chamber erred in failing to recognize
prospective Defence Witness KW392’s fears of self-incrimination and increased likelihood of
prosecution in the witness’s home jurisdiction as legitimate bases upon which protective measures
should have been ordered, the Appeals Chamber observes that the Trial Chamber considered that
these concerns were speculative and unrelated to any objectively grounded risk to his security or
welfare should the witness testify in open session.®®! Apart from alleging that the Trial Chamber’s
conclusion was “unreasonable”, KaradZi¢ has not substantiated how the Trial Chamber committed a
discernible error in denying the requested protective measures fo'r prospective Defence Witness
KW392.

257. For the foregoing reasons, the Appeals Chamber finds that Karad#i¢ fails to demonstrate
that the Trial Chamber committed a discernible error in denying the protective measures for
prospective Defence Witnesses KW299, KW543, KW402, and KW392.

(b) Trial-Related Restrictions under Rule 70 of the ICTY Rules

258. Karadzi¢ argues that allowing Witness KDZ240 and the Five Rule 70 Witnesses®®>
(collectively, the “Rule 70 Witnesses™) to testify under certain conditions pursuant to Rule 70 of the
ICTY Rules violated his right to a fair and public trial as enshrined in Article 21(2) of the ICTY

663

Statute.”” KaradZi¢ highlights the impact that closed session testimony and concealing witnesses’

identities from the public may have on the right to a fair trial.®** In view of these concerns, KaradZi¢

660 See Decision of 8 January 2013, paras. 4, 5, 7, 8. See also Musema Appeal Judgement, para. 68, referring to
Prosecutor v. Dusko Tadi¢ a/k/a “Dule”, Case No. IT-94-1-T, Decision on the Prosecutor’s Motion Requesting
Protective Measures for Witness R, 2 August 1996, p. 4.

%! Decision of 14 February 2013, para. 7.

%62 In his appeal brief, KaradZi¢ only refers to four of the Five Rule 70 Witnesses. KaradZi¢ Appeal Brief, para. 301.

63 Karadzi¢ Appeal Brief, paras. 289-291; KaradZi¢ Reply Brief, para. 84. Karad%i¢ emphasizes that Article 20(1) of
the ICTY Statute and Rule 75(A) of the ICTY Rules demonstrate that the protection of victims and witnesses is
secondary to the right of an accused to a fair and public trial. See KaradZi¢ Appeal Brief, para. 292. See also Karadzié
Agpeal Brief, paras. 294, 295, 297.

664 Karad¥i¢ Appeal Brief, paras. 294, 295. Cf. KaradZi¢ Reply Brief, para. 84.
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contends that the entity that had employed Witness KDDZ240 failed to demonstrate that having the
witness testify entirely in closed session was necessary to safeguard the safety and security of its

%5 With respect to the Five Rule 70 Witnesses,

personnel and the perception of its impartiality.
Karadzi¢ argues that their employer’s stated security concerns were vague and did not justify‘
withholding their identities.®®® By éomparison-, Karadzi¢ suggests that UN personnel and journalists
have testified at the ICTY for two decades “with no damage to their impartiality or safety”, and that

30 UN military personnel testified for the Prosecution without requesting a pseudonym.667

259. KaradZi¢ concludes that the Trial Chamber erred by failing to exclude the evidence of the
Rule 70 Witnesses and notes that the Trial Chamber relied upon their testimony to make several

adverse findings against him.%®® To remedy these errors, he requests a new trial.*®

260. The Prosecution responds that KaradZi¢ does not show that the Trial Chamber violated his
right to a public trial or erred in its application of Rule 70 of the ICTY Rules when imposing certain
restrictions with respect to the testimony of the Rule 70 Witnesses.”’® The Prosecution also submits
that Karadzi¢ distorts the record and ignores that he also requested and received protective

measures under Rule 70 of the ICTY Rules with respect to a defence witness.®”"

261. KaradZi¢ replies that the Prosecution fails to show good reasons for the protective measures
granted for the Rule 70 Witnesses and argues that, contrary to the Prosecution’s suggestion, he
initially opposed conditions pursuant to Rule 70 of the ICTY Rules for his own witness until the

Trial Chamber made it clear that no other means existed to obtain the witness’s evidence.’?

262. The Appeals Chamber recalls that the purpose of Rule 70 of the ICTY Rules is to encourage
States and other entities and persons to share sensitive information with parties and the ICTY by

providing certain guarantees of confidentiality with respect to the information they offer.®”> Those

%65 Karadzi¢ Appeal Brief, paras. 298, 300. KaradZi¢ also submits that [REDACTED]. Karadié Appeal Brief, para.
299.

666 K aradzi¢ Appeal Brief, paras. 302, 303.

%7 K arad7i¢ Appeal Brief, paras. 300, 301.

668 Karadzi¢ Appeal Brief, para. 304.

5% Karadi¢ Appeal Brief, para. 305.

570 prosecution Response Brief, paras. 169, 170, 172-174.

7T, 23 April 2018 pp. 168, 169.

672 See Karadzi¢ Reply Brief, paras. 84, 85.

7 The Prosecutor v. Casimir Bizimungu et al., Case No. ICTR-99-50-AR73.6, Decision on Interlocutory Appeal
Relating to the Testimony of Former United States Ambassador Robert Flaten, signed on 16 July 2007, filed on 17 July
2007 (“Bizimungu et al. Decision of 17 July 2007”), para. 17; Prosecutor v. Milan Milutinovic et al., Case No. IT-05-
87-AR73.1, Decision on Interlocutory Appeal Against Second Decision Precluding the Prosecution from Adding
General Wesley Clark to its 65[ Jter Witness List, 20 April 2007, para.' 18; Prosecutor v. Slobodan Milosevic, Case No.
1T-02-54-AR108bis & AR73.3, Public Version of the Confidential Decision on the Interpretation and Application of
Rule 70, signed on 23 October 2002, filed on 29 October 2002, para. 19. See also The Prosecutor v. Casimir Bizimungu
et al., Case No. ICTR-99-50-AR73.6, Order Lifting the Confidentiality of the Decision on Interlocutory Appeal
Relating to the Testimony of Former United States Ambassador to Rwanda Issued on 16 July 2007, 19 April 2010.
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providing information under Rule 70 of the ICTY Rules who show genuine interest in protecting
the information in their possession may invoke this rule to ensure the protection of such information
by requiring, inter alia, limitations on the scope of a witness’s testimony or on the dissemination of
that witness’s testimony.®”* However, any such restrictions on the presentation of evidence at trial
may only be allowed after the trial chamber has determined that the restrictions would not
undermine the fairness of the trial.®”> In this respect, Rule 70(G) of the ICTY Rules provides that a
trial chamber may exclude such evidence if its probative value is substantially outweighed by the

need to ensure a fair trial.®’®

263. The Appeals Chamber rejects KaradZi¢’s contentions that the Trial Chamber erred in
granting trial-related restrictions because the entities providing information under Rule 70 of the
ICTY Rules did not sufficiently justify their concerns about security or the perception of
impartiality. In this respect, Rule 70 of the ICTY Rules does not place a burden on those providing
information under this rule to substantiate their concerns. Rather, it is for the trial chamber to weigh
the probative value of the information received on a confidential basis against the need to ensure a
fair trial. Moreover, Karadzi¢’s suggestion that other witnesses, similarly situated to the Rule 70
Witnesses, testified without limitations on the public disclosure of their evidence or their identities
does not demonstrate that the Trial Chamber erred in the exercise of its discretion in allowing the

Rule 70 Witnesses to testify with certain trial-related restrictions on their evidence.

264. The Appeals Chamber has reviewed the decisions issued by the Trial Chamber concerning
the trial-related restrictions requested for the testimony of the Rule 70 Witnesses. Each of the
decisions reflects that the Trial Chamber considered the probative value of the proposed evidence
and whether the trial-related restrictions would undermine the fairness of the trial.”” The Trial
Chamber’s analysis reflects consideration of the need, pursuant to Article 20(1) of the ICTY
Statute, to ensure that the proceedings are conducted with full respect for the rights of the accused,
including the right to a public trial as enshrined in Article 21(2) of the ICTY Statute.®’® Other than
disagreeing with the Trial Chamber and presenting hypothetical risks that surround the hearing of

. . . 6 vs . . . R . .
evidence in closed session, 7 Karad?i¢ demonstrates no error in the Trial Chamber’s determination

674 See Rules 70(C) and (D) of the ICTY Rules. Cf. Bizimungu et al. Decision of 17 July 2007, para. 17.

575 Bizimungu et al. Decision of 17 July 2007, para. 17. See also Articles 20(1), 21(2), and 22 of the ICTY Statute;
Rule 89(D) of the ICTY Rules.

676 See also Rule 89(D) of the ICTY Rules.

677 See Decision of 15 April 2010, paras. 11-14; Decision of 15 December 2009, para. 28. See also Prosecutor v.
Radovan KaradZi¢, Case No. IT-95-5/18-T, Decision on the Prosecution Motion for Rule 70 Conditions for Three
Witnesses, 30 November 2009 (confidential) (“Decision of 30 November 20097), para. 17.

578 Decision of 15 April 2010, para. 7, referring to, inter alia, Decision of 15 December 2009, para. 21; Decision of 30
November 2009, para. 10.

67 See Karadzi¢ Appeal Brief, para. 295.
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that allowing Witness KDZ240 to testify in closed session did not substantially outweigh his right

to a fair trial 5%

265. As concerns the Five Rule 70 Witnesses, the Trial Chamber concluded that the requested
condition that each witness’s testimony be given in a closed session would result in substantial
unfairness to the trial outweighing the probative value of the witnesses’ testimony.® The Trial
Chamber instead allowed these witnesses to testify subject to “less strict conditions”, including the

%82 Tn addressing KaradZi¢’s

assignment of a pseudonym as well as voice and image distortion.
objection, the Trial Chamber acknowledged that the public nature of a trial is more significantly
impacted when voice and image distortion are used in conjunction with a pseudonym and assessed
whether the witnesses’ evidence should consequently be excluded in light of the obligation to
ensure Karadzi¢’s right to a fair trial.® Considering the relevance, probative value, nature and
scope of the anticipated evidence, as well as the fact that a substantial proportion of the witnesses’
evidence would be in the public domain, the Trial Chamber concluded that the probative value of

the witnesses’ evidence was not substantially outweighed by the need to ensure a fair trial %4

Apart
from disagreeing with the Trial Chamber’s conclusion, KaradZi¢ has failed to demonstrate that the

Trial Chamber committed any error in so deciding.

266. Finally, and of principal importance as to whether intervention by the Appeals Chamber is

warranted,®® KaradZi¢’s submissions on appeal in no way demonstrate that he suffered any

prejudice as a result of the trial-related restrictions granted to the Rule 70 Witnesses.**

267. In view of the foregoing, the Appeals Chamber finds that KaradZi¢ has not demonstrated

any error in the decisions allowing the Rule 70 Witnesses to testify with trial-related restrictions.
(c) Conclusion

268. Consequently, the Appeals Chamber dismisses Ground 18 of KaradZi¢’s appeal.

580 Decision of 15 December 2009, para. 34. Furthermore, Karadzi¢’s contention that [REDACTED] is misplaced. In
this respect, the Trial Chamber considered that the conditions pursuant to Rule 70 of the ICTY Rules served to protect
the confidentiality of the source, the security of its personnel, and the perception of its impartiality rather than offer,
inter alia, witness protection. See Decision of 28 June 2011, paras. 28-30; Decision of 15 December 2009, para. 33.
See also Oral Decision of 4 July 2011. KaradZi¢ demonstrates no error in this analysis.
%1 Decision of 15 April 2010, para. 3; Decision of 30 November 2009, para. 23.

%82 Decision of 15 April 2010, paras. 3, 11-15; Decision of 30 November 2009, paras. 23, 32.

%83 Decision of 15 April 2010, para. 10. .
%84 Decision of 15 April 2010, paras. 10-12.
%85 Where a party alleges on appeal that its right to a fair trial has been mfnnged it must prove that the violation caused
prejudice that amounts to an error of law invalidating the judgement. See, e.g., Prlic et al. Appeal Judgement, para. 26;
Nyiramasuhuko et al. Appeal Judgement, para. 346; Ndindiliyimana et al. Appeal Judgement, para. 29; Sainovic et al.
A%)peal Judgement, para. 29 and references cited therein.
%8 For example, KaradZi¢ provides no information as to how the trial-related restrictions hindered any investigation,
cross-examination, or his ability to present evidence related to the testimony provided by the Rule 70 Witnesses.
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15. Alleged Errors in Refusing to Subpoena Four Defence Witnesses (Ground 19)

269. During his Defence case, KaradZi¢ sought to subpoena Nikola Tomasevi¢ and Srdan Forca,
who, during the relevant periods of the Indictment, were Military Court judges in Banja Luka.®®” In
his requests, KaradZi¢ contended that each prospective witness would provide evidence countering
the Prosecution allegations that: (i) there was a policy and practice of non-prosecution of crimes
committed by Serbs against non-Serbs; and (ii) judicial decisions releasing suspects were part of a

policy or joint criminal enterprise by the State or Karadzic.®®

® KaradZi¢ emphasized in his requests
that the prospective witnesses issued two decisions resulting in the release of suspects that the

. . . . 68
Prosecution cited as evidence of such a policy. ?

270. KaradZi¢ further sought to subpoena Drago§ Milankovi¢, former Armoured Battalion
Commander for the First Sarajevo Brigade, and Milo§ Tomovié, Commander of the First Battalion

%0 With respect to Milankovié, KaradZi¢ argued in his motion that, in relation to the

in Foca.
shelling incidents in Dobrinja as alleged in Scheduled Incidents G.4, G.5, and G.7 of the
Indictment, the prospective witness was uniquely placed to testify that: (i) his armoured battalion
had orders not to fire at civilians; (ii) it did not fire at civilians; (iii) it never engaged in
indiscriminate or disproportionate shelling; and (iv) he was able to identify legitimate military
targets near the locations shelled in Scheduled Incidents G.4, G.5, and G.7.9" As regards Tomovic,
Karadzi¢’s motion contended that Tomovic’s evidence would materially assist his defence as he

was the “only witness [...] KaradZi¢ has identified who can testify to the military events in Fo[C]a

and particularly the shooting from the [Aladza] r'nosque.”692

87 prosecutor v. Radovan Karad?i¢, Case No. IT-95-5/18-T, Motion for Subpoena to Sr[d]an Forca, 6 December 2013
(“Forca Motion of 6 December 2013”), para.1; TomaSevié¢ Motion of 14 November 2013, para. 1.

%88 Forca Motion of 6 December 2013, paras. 6, 9, 10, Tomasevi¢ Motion of 14 November 2013, paras. 6-10. KaradZi¢
further argued that the prospective evidence of Forca and TomaSevié¢ would refute allegations that KaradZi¢ failed to
punish crimes committed by his subordinates. See Forca Motion of 6 December 2013, para. 10; TomaSevi¢ Motion of
14 November 2013, para. 10.

%9 Forca Motion of 6 December 2013, para. 10; TomaSevi¢ Motion of 14 November 2013, para. 10.

0 Prosecutor v. Radovan KaradZic, Case No. IT-95-5/18-T, Motion for Subpoena to Milo[§] Tomovi[¢], 17 December
2012 (“Tomovié Motion of 17 December 2012”), para.l; Prosecutor v. Radovan KaradZi¢, Case No. IT-95-5/18-T,
Motion for Subpoena to Drago[§] Milankovi[¢], 13 December 2012 (“Milankovié Motion of 13 December 2012”), para.

1.
®1 See Milankovi¢ Motion of 13 December 2012, paras. 5-8. See also Karad7i¢ Appeal Brief, paras. 308, 325, 326.
%2 Tomovié Motion of 17 December 2012, para. 6.
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271. The Trial Chamber denied these requests.693 With respect to Tomasevi¢ and Forca, the Trial
Chamber emphasized that their prospective testimony was similar in nature to other defence

testimony about the investi gation and prosecution of crimes by military courts,”*

and that they were
not the only individuals who could testify about cases in which suspects were released.’®
Specifically as regards TomaSevié, the Trial Chamber observed that his prospective evidence on the
reasons why he chose to halt proceedings in one case mirrored evidence that was already on the
record and would not add anything new.®® It also concluded that his prospective evidence
concerning the release of two individuals in another case was obtainable through other means.”’ As
concerns Forca, the Trial Chamber highlighted that his decisions releasing suspects were already
part of the record and concluded that there was no indication that his evidence>wou1d add anything

new to the evidence already admitted.®®

272. In denying KaradZi¢’s requests to subpoena Milankovi¢ and Tomovié, the Trial Chamber
considered that their evidence pertained to clearly identified issues relevant to Karadzi¢’s case and
would be of material assistance to him.%"” However, it concluded that KaradZzi¢ should have
investigated further whether members of Milankovi¢’s and Tomovi¢’s battalions or the VRS could
have proVided the relevant information.”® The Trial Chamber denied each request on the basis that
Karadzi¢ had not demonstrated that the information sought was not obtainable through other

means. 701

273. On appeal, KaradZi¢ submits that, in refusing to subpoena the four proposed witnesses, the
Trial Chamber erred by adopting an overly restrictive interpretation of the forensic purpose
requirement relevant to the issuance of subpoenas in cases before the ICTY.”* In particular,
KaradZi¢ contends that the Trial Chamber erroneously relied on dicta from the Halilovi¢ Decision
of 21 June 2004 and the Krstic Decision of 1 July 2003, cautioning against using the court’s

coercive powers to facilitate routine litigation duties or to merely ascertain if a person has

3 prosecutor v. Radovan Karad?ié, Case No. 1T-95-5/18-T, Decision on Accused’s Motion to Subpoena Milo§
Tomovié, 28 January 2013 (“Tomovi¢ Decision of 28 January 2013”), paras. 1, 14, 15; Prosecutor v. Radovan
Karadzié, Case No. IT-95-5/18-T, Decision on Accused’s Motion to Subpoena Drago§ Milankovi¢, 18 January 2013
(“Milankovi¢ Decision of 18 January 2013”), paras. 1, 15, 16; Prosecutor v. Radovan KaradZié, Case No. IT-95-5/18-T,
Decision on Accused’s Motion to Subpoena Srdan Forca, 18 December 2013 (“Forca Decision of 18 December 2013”),
~ paras. 1, 13, 14; Prosecutor v. Radovan KaradZi¢, Case No. IT-95-5/18-T, Decision on Accused’s Motion to Subpoena
Nikola Tomasevi¢, 11 December 2013 (“Tomasevic¢ Decision of 11 December 2013”), paras. 1, 14, 15.

%% Forca Decision of 18 December 2013, para. 11; TomaSevi¢ Decision of 11 December 2013, para. 11.

%5 Forca Decision of 18 December 2013, paras. 11, 12; Toma$evié Decision of 11 December 2013, para. 11.

896 Tomasevic Decision of 11 December 2013, para. 12.

%7 Tomagevi¢ Decision of 11 December 2013, para. 13.

%8 Forca Decision of 18 December 2013, para. 12.

9 Tomovié Decision of 28 January 2013, para. 13; Milankovi¢ Decision of 18 January 2013, para. 13.

0 Tomovié Decision of 28 January 2013, para. 14; Milankovi¢ Decision of 18 January 2013, para. 14.

" Tomovié Decision of 28 January 2013, paras. 14, 15; Milankovié Decision of 18 January 2013, paras. 14, 15.-
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" In so doing, KaradZi¢ argues that the Trial Chamber

information that may assist the defence.
failed to assess the prospective witnesses’ “unique position”, preventing him from presenting the
most probative evidence to support his defence.””* KaradZi¢ claims that, as a result, the Trial
.Chamber failed to provide him with adequate assistance to present his defence in violation of his
right to obtain the attendance of witnesses on his behalf under the same conditions as witnesses
against him under Article 21(4)(e) of the ICTY Statute.”> Karad7i¢ asserts that the Trial Chamber
excluded evidence that contradicted its key findings and submits that a new trial should be ordered

~ where the witnesses could be heard.”

274. The Prosecution responds that the Trial Chamber correctly applied the law in declining
Karad7i¢’s requests to subpoena the four prospective witnesses.””’ It contends that the Trial
Chamber properly considered whether the evidence could be obtained by other means and correctly
determined that it could.””® The Prosecution further submits that KaradZi¢ fails to demonstrate that
the testimony of the four proposed witnesses would have altered the Trial Chamber’s findings or

otherwise impacted the verdict.””

275. KaradZi¢ replies that the Trial Chamber’s emphasis on whether the relevant information
could be obtained by other means led it to ignore considerations such as the directness and
credibility of the prospective evidence as well as the proposed witnesses’ unique roles and
positions, which constitutes a legal error.”'® He further highlights how the prospective evidence of
TomaSevi¢, Forca, Milankovi¢, and Tomovi¢ directly contradicts inculpatory findings of the Trial

Chamber and submits that the absence of their evidence rendered his trial unfair.’!!

7% KaradZi¢ Notice of Appeal, p. 9; KaradZi¢ Appeal Brief, paras. 315-318, referring to Halilovi¢ Decision of 21 June
2004, paras. 6, 7, 10, 15, Krstic Decision of 1 July 2003, paras. 10, 11.
' Karadzi¢ Appeal Brief, paras. 316, 318, referring to Halilovi¢ Decision of 21 June 2004, para. 10, Krsti¢ Decision of
1 July 2003, para. 11. See also KaradZi¢ Reply Brief, paras. 87, 88.
70 Karad?i¢ Appeal Brief, paras. 323-326. See also KaradZi¢ Reply Brief, paras. 86, 89-91, 93. Karad%i¢ further
contends that the Trial Chamber failed to sufficiently consider the credibility of the prospective witnesses’ evidence and
whether such evidence could corroborate or impeach existing evidence. See KaradZi¢ Appeal Brief, paras. 319-322.
7% Karadzi¢ Appeal Brief, paras. 326-328.
706 Karadzi¢ Notice of Appeal, p. 9; KaradZi¢ Appeal Brief, paras. 306, 311, 314, 328. See also KaradZi¢ Reply Brief,
aras. 92-94.
7 Prosecution Response Brief, paras. 175-177.
"% Prosecution Response Brief, paras. 176-181.
- 7% Prosecution Response Brief, paras. 182-184.
10 Karadzi¢ Reply Brief, paras. 86-89.
" Raradzié Reply Brief, paras. 90-94. With respect to Tomovi¢ specifically, KaradZi¢ argues that the Trial Chamber’s
determination that there was no indication that mosques were used for military purposes further demonstrates the
prejudice he suffered by the Trial Chamber’s denial of his request to subpoena Tomovié. See Karadzi¢ Reply Brief,
para. 93.
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276. The Appeals Chamber recalls that decisions on requests for subpoenas relate to the general
conduct of the trial and fall within a trial chamber’s discretion.”'* In order to successfully challenge

a discretionary decision, the appealing party must demonstrate that the trial chamber committed

discernible error resulting in prejudice to that party.’"

277. Rule 54 of the ICTY Rules provides, inter alia, that a trial chamber may issue subpoenas “as
may be necessary for the purposes of an investigation or for the preparation or conduct of the trial”.

In interpreting this provision, the Appeals Chamber of the ICTY has stated:

The applicant seeking a subpoena must make a certain evidentiary showing of the need for the
subpoena. In particular, he must demonstrate a reasonable basis for his belief that the prospective
witness is likely to give information that will materially assist the applicant with respect to clearly
identified issues in the forthcoming trial. To satisfy this requirement, the applicant may need to
present information about such factors as the position held by the prospective witness in relation to
the events in question, any relationship the witness may have had with the accused which is
relevant to the charges, any opportunity the witness may have had to observe or to learn about
those events, and any statements the witness made to the Prosecution or others in relation to them.
The Trial Chamber is vested with discretion in determining whether the applicant succeeded in
making the required showing, this discretion being necessary to ensure that the compulsive
mechanism of the subpoena is not abused. As the Appeals Chamber [of the ICTY] has
emphasized, “[sjubpoenas should not be issued lightly, for they involve the use of coercive powers
and may lead to the imposition of a criminal sanction.”

In deciding whether the applicant has met the evidentiary threshold, the Trial Chamber may
properly consider both whether the information the applicant seeks to elicit through the use of
subpoena is necessary for the preparation of his case and whether this information is obtainable
through other means. The background principle informing both considerations is whether, as
Rule 54 requires, the issuance of a subpoena is necessary “for the preparation or conduct of the
trial.” The Trial Chamber’s considerations, then, must focus not only on the usefulness of the
infog?}ation to the applicant but on its overall necessity in ensuring that the trial is informed and
fair.

The Appeals Chamber has adopted this interpretation.’"
278. The Appeals Chamber finds that the Trial Chamber correctly recalled the applicable law and

acted within the bounds of its discretion when considering whether the relevant information was

obtainable through other means.”'® As it concerns TomasSevi¢, KaradZi¢ argues that the Trial

12 See, e.g., Decision of 29 January 2013, para. 7; Bizimungu et al. Decision of 22 May 2008, para. 8; Halilovi¢
Decision of 21 June 2004, para. 6.
"3 Stanisi¢ and Zupljanin Appeal Judgement, para. 470; Nyiramasuhuko et al. Appeal Judgement, paras. 68, 138, 185,
295, 431, 2467; Popovi¢ et al. Appeal Judgement, para. 131; Nizeyimana Appeal Judgement, para. 286.
"% Halilovié Decision of 21 June 2004, paras. 6, 7, referring to, inter alia, Krstic Decision of 1 July 2003, paras. 10, 11
Sintemal references omitted). ) .

15 See supra para. 148.
"6 See Tomovic Decision of 28 T. anuary-2013, paras. 7-10; Milankovi¢ Decision of 18 January 2013, paras. 7-10; Forca
Decision 18 December 2013, paras. 5-8; TomaSevié Decision of 11 December 2013, paras. 5-8. KaradZi¢’s contentions
that the Trial Chamber erred in not sufficiently considering the credibility of the prospective witnesses’ evidence and
whether such evidence could corroborate or impeach existing evidence are without. merit. See KaradZi¢ Appeal Brief,
paras. 319-322. The Appeals Chamber observes that the evidentiary factors relevant to the issuance of subpoenas set out
above are illustrative and not exhaustive. See supra paras. 148, 277. While it would have been within the Trial
Chamber’s discretion to consider the credibility of the prospective evidence or its capability to corroborate or impeach
other evidence when adjudicating KaradZi¢’s requests, the Trial Chamber was not required to do so. This is particularly
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Chamber ignored that he was best placed to testify to his own rationale for releasing the prisoners in
question.”'” However, KaradZi¢ disregards the Trial Chamber’s consideration that the prospective
evidence as to why individuals were released in one case was already reflected in documentation
admitted into the record.”® KaradZi¢ also demonstrates no error in the Trial Chamber’s conclusion
that information related to the second case was obtainable thr_ough other means, in view of evidence
“already on the record.”"® Therefore, KaradZi¢ has not shown that the Trial Chamber committed a

discernible error in denying his request to subpoena Tomasevic.

279. With respect to Forca, KaradZi¢ submits that he could have spoken directly as to whether the
decisions he rendered were issued because of any policy of KaradZi¢ that tolerated the commission
of crimes by Serbs against non-Serbs.””® As noted above, the Trial Chamber concluded that there
was no indication that his evidence would add anything to the evidence on the record which already

included, inter alia, the decisions issued by Forca.”™!

KaradZi¢ does not substantiate how the Trial
Chamber erred in reaching this conclusion. Therefore, KaradZi¢ does not demonstrate that the Trial

Chamber committed a discernible error in denying his request to subpoena Forca.

280. As regards Milankovi¢, KaradZi¢ argues that the Trial Chamber failed to give adequate
weight to his unique position as Battalion Commander when considering that others could have
offered comparable evidence concerning the shelling of civilians in Dobrinja.”* The Appeals
Chamber observes that, in the impugned decision, the Trial Chamber held that it was not persuaded
that the relevant information was obtainable only through Milankovi¢ since there must have been
other members of the battalion operating in the area at the relevant time who could provide the

"2 The record reflects that KaradZi¢ was able to obtain relevant

information KaradZi¢ sought.
evidence concerning the events in Dobrinja from Serb military officers who held positions similar

to or higher than that of Milankovi€ as well as evidence from personnel from the same brigade who

the case in the circumstances under consideration where, in support of his requests for the issuance of subpoenas,
KaradZ7i¢ did not elaborate on the credibility of the evidence of the prospective witnesses or its ability to corroborate or
impeach evidence on the record.

"7 Karad7i¢ Appeal Brief, para. 323.

718 Tomagevi¢ Decision of 11 December 2013, para. 12.

"% Tomagevié Decision of 11 December 2013, para. 13.

0 Karad?i¢ Appeal Brief, para. 313. The Appeals Chamber observes that KaradZi¢ argues that Forca issued a total of
four decisions that were cited by the Prosecution as evincing a policy of the non-prosecution of crimes against non- -
Serbs. See Karadzi¢ Appeal Brief, para. 313. As KaradZi¢ makes no showing that he referred to two of the four
decisions when requesting to subpoena Forca at trial, the Appeals Chamber will not consider this aspect of his
submissions for the first time on appeal.

™1 Forca Decision of 18 December 2013, paras. 11, 12.

22 Rarad#i¢ Appeal Brief, paras. 325, 326. See also KaradZi¢ Appeal Brief, paras. 307-309.

3 Milankovi¢ Decision of 18 January 2013, para. 14.
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were responsible for artilleries.”** KaradZi¢ has therefore not demonstrated that the Trial Chamber

committed a discernible error in rejecting his request to subpoena Milankovic.

281. With respect to Tomovi¢, Karadzi¢ emphasizes on appeal that, as Commander of the First
Battalion in Foca, he was uniquely placed to provide evidence about the reasons for the events at
issue in Foca, which, for example, lower ranking members of his battalion could not do.”® The
Appeals Chamber notes that in support of his request to subpoena Tomovic, Karadzi¢ did not argue
that Tomovi¢’s prospective evidence was unique due to his position, but that he was the “only
witness [...] KaradZi¢ ha[d] identified who [could] testify to the mﬂitary events in Fo[¢]a and
particularly the shooting from the [Aladza] mosque.”726 In denying KaradZi¢’s request, the Trial
Chamber noted that the record reflected that Tomovic’s battalion had around 520 soldiers and that
KaradZi¢ did not explain why Tomovi¢ was the only witness he could identify despite the large size ‘
of the battalion.727 Furthermore, the record reflects that Karadzi¢ was able to present evidence about :
the events in Foca, including evidence that Bosnian Muslims were fighting from mosques and using

them to store weapons and for training.”*® KaradZi¢ therefore fails to demonstrate that the Trial

Chamber committed a discernible error in denying his request to subpoena Tomovic.

282. Having not demonstrated any discernible error in the Trial Chamber’s decisions denying the
requested subpoenas for the four prospective witnesses, the Appeals Chamber also dismisses
KaradZzi¢’s allegation that the decisions violated his right to obtain the attendance of witnesses on
his behalf under the same conditions as witnesses against him under Article 21(4)(e) of the ICTY

Statute.”” Based on the foregoing, the Appeals Chamber dismisses Ground 19 of KaradZi¢’s

appeal.

7+ See Exhibit D2341, paras. 7, 20, 21; Exhibit D2412, paras. 3, 6, 27; Exhibit D2479, paras. 26, 27; Exhibit D2562,
paras. 1, 110, 111; Exhibit D2633, paras. 14, 15, 22, 23-30; Exhibit D2774, paras. 129-134; T. 22 October 2012 pp. -
29152-29156; T. 28 January 2013 pp. 32711-32715; T. 18 April 2013 pp. 37367-37393, 37441-37443.

725 KaradZi¢ Appeal Brief, para. 324.

28 Tomovié Motion of 17 December 2012, para. 6. See also KaradZi¢ Reply Brief, para. 93.

2T Tomovi¢ Decision of 28 January 2013, para. 14.

28 See Trial Judgement, paras. 927, 932.

29 R aradzi¢ Appeal Brief, paras. 326-328.
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16. Alleged Errors in Refusing to Compel Ratko Mladié to Testify (Ground 20)

283. When Mladic¢ declined to testify as a defence witness for KaradZzi¢, KaradZi¢ requested the
Trial Chamber to issue a subpoena to compel him to testify.ﬂl?’0 The Trial Chamber granted
KaradZi¢’s request as he had sufficiently demonstrated that there was a good chance that Mladi¢
would be able to give information which would materially assist his case and that specific aspects
of Mladi¢’s expected evidence could not be obtained through other means.””" In particular, the Trial
Chamber considered that Mladi¢, as the highest ranking officer in the VRS, was uniquely
positioned to give evidence regarding the information he passed to KaradZi¢ concerning many of
the events alleged in the Indictment.””® The Trial Chamber added that it remained within its
discretion whether to compel a witness to answer particular questions and that, in exercising this
discretion, it would be cognizant of the fact that Mladi¢’s trial before the ICTY was pending and
would ensure that his rights in that respect were safeguarded.733 The Trial Chamber subsequently

denied Mladi¢’s request for leave to appeal this decision.””*

284. When Mladi¢ appeared to testify, the Trial Chamber denied his counsel’s objections to his
prospective testimony founded on health concerns and his right to remain silent since the indictment
in his own case was “almost identical” to the indictment against KaradZic. 35 The Trial Chamber
observed that both issues had been sufficiently dealt with when considering whether to subpoena
Mladi¢ and that there had been no subsequent developments.”*® When invited to make a solemn
declaration before testifying, Mladi¢ initially refused to do 50.””7 Once he took the oath, the Trial
Chamber informed him that, pursuant to Rule 90(E) of the ICTY Rules, he could object to
answering any question if he believed that his answer might incriminate him.”®* However, the Trial
Chamber noted that it could nonetheless compel him to answer, in which case the Tribunal would
ensure that his compelled testimony would not be used in any case against him for any offence,

except for the offence of giving false testimony.”” Subsequently, and in response to the questions

0 prosecutor v. Radovan Karad%i¢, Case No. IT-95-5/18-T, Decision on Accused’s Motion to Subpoena Ratko
Mlad1c 11 December 2013 (“Decision on Motion to Subpoena Ratko Mladi¢”), paras. 1, 2.
B Dec1s1on on Motion to Subpoena Ratko Mladié, paras. 20, 22, 27.

%2 Decision on Motion to Subpoena Ratko Mladi¢, paras. 20, 22.
™3 Decision on Motion to Subpoena Ratko Mladi¢, para. 23 (“In exercising this discretion, [the Trial Chamber] will be
cogmzant of the fact that Mladic is currently on trial, and will ensure that his rights are safeguarded.”).

* Prosecutor v. Radovan Karad$ic¢, Case No. IT-95-5/18-T, Decision on Mladi¢ Request for Certification to Appeal
Subpoena Decision, 23 December 2013, paras. 4, 13, 14. The Trial Chamber also denied the Prosecution’s and Mladi¢’s
motions for reconsideration of this decision. Prosecutor v. Radovan Karad?ié, Case No. IT-95-5/18-T, Decision on
Urgent Motions for Reconsideration of Decision Denying Mladi¢ Request for Certification to Appeal Subpoena
Decision, 22 January 2014, paras. 5, 6, 22, 23.
5T, 28 January 2014 pp. 46041-46044.
36T, 28 January 2014 pp. 46043, 46044.
37T, 28 January 2014 pp. 46044-46046.

78 T 28 January 2014 pp. 46048, 46049.
39T, 28 January 2014 pp. 46048, 46049.
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posed by KaradZi¢, Mladi¢ repeated that he could not testify due to his health condition and invoked
his right to remain silent.”*® The Trial Chamber decided not to compel Mladi¢ to answer the
questions in light of Mladi¢’s right against self-incrimination as an accused whose trial was pending
before the ICTY.™ |

285. KaradZi¢ submits that the Trial Chamber erred by its “blanket” refusal to compel Mladi¢ to
1742

Ayl

testify in Karadzi¢’s tria In his view, compelling Mladi¢ to testify would not violate Mladi¢’s
right not to incriminate himself because his answers could not be used against him either directly or
indirectly.”*® In addition, he argues that, had the appropriate guarantees been provided against the
use of Mladi¢’s evidence in his own case, KaradZi¢’s need for Mladi¢’s “critical” exculpatory
evidence outweighed any interest Mladi¢ may have had in declining to answer.”** In particular, he
argues that Mladi€ could speak to important issues concerning KaradZi¢’s responsibility, including
whether KaradZi¢ was informed about the killings of prisoners from Srebrenica, whether the
shelling and sniping of Sarajevo was directed at civilians and was part of a campaign of terror, and
whether there was an agreement to expel Bosnian Muslims and Bosnian Croats residing in Serb-
controlled areas.”* KaradZi¢ requests the Appeals Chamber to order a new. trial at which Mladi¢’s

evidence could be heard.’*

286. The Prosecution responds that Karadzi¢ fails to show abuse of the Trial Chamber’s
discretion in refusing to compel Mladi¢ to answer self-incriminating questions.747 In particular, the
Trial Chamber correctly balanced the competing interests at stake, namely the concrete risks to
Mladi¢’s fundamental right not to incriminate himself and the potential advantage of Mladi¢’s
testimony for KaradZi¢’s case.”*® The Prosecution also argues that, even if KaradZi¢ would obtain
-thebdenials sought from Mladic, this evidence would be duplicative of that given by other members
of the relevant joint criminal enterprises and senior Bosnian Serb officials, which was found not

credible in light of the overwhelming evidence to the contrary.’*

M0 28 January 2014 pp. 46050-46054.

™ See T. 28 Tanuary 2014 pp. 46051-46054.

™2 Raradzi¢ Notice of Appeal, p. 9; KaradZi¢ Appeal Brief, paras. 330, 344; T. 23 April 2018 pp. 113, 114, 116. See
also KaradZi¢ Appeal Brief, paras. 329-345; T. 23 April 2018 pp. 113-118; T. 24 April 2018 pp. 244, 245.

™3 Karad¥i¢ Appeal Brief, paras. 336, 340.

4 Karadzi¢ Appeal Brief, paras. 336, 340, 344; T. 23 April 2018 pp. 113-116.

™5 Karadzi¢ Appeal Brief, paras. 341-345, referring to Trial Judgement, paras. 3437, 3439, 3440, 3447, 3464, 3465,
4891, 4928, 5805-5814, 5818-5821. See also T. 23 April 2018 p. 116.

™6 K arad?i¢ Appeal Brief, para. 345; T. 23 April 2018 p. 118. :

™7 Prosecution Response Brief, paras. 185-201. See also T. 23 April 2018 pp. 180-183.

™8 Prosecution Response Brief, paras. 185, 188-193. See also T. 23 April 2018 pp. 180-183.

™9 Pprosecution Response Brief, paras. 197, 199, 201; T. 23 April 2018 p. 182. The Prosecution also argues that, had
Karadzi¢ considered Mladi¢’s testimony so crucial, he could have sought to introduce it as additional evidence on
appeal, given the significantly reduced risk of Mladi¢ incriminating himself after the evidentiary phase of his case had
ended and even less risk after Mladi¢ was convicted. See T. 23 April 2018 pp. 182, 183.
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287.  Karadzic replies that the Prosecution exaggerates the difficulties in guaranteeing Mladic’s
rights in his own trial and fails to provide a reasonable justification for the Trial Chamber’s decision
not to compel Mladic to testify.”° He also argues that the Prosecution underestimates the potential
importance of Mladi¢’s direct evidence for challenging the Trial Chamber’s findings that: (i)
Mladic¢ had informed him about the Srebrenica events on 13 July 1995; (ii) Mladi¢ presented a plan
to shell Sarajevo indiscriminately during a meeting between 20 and 28 May 1992; and (iii) together
with Mladi¢, KaradZi¢ formulated a plan to expel Bosnian Muslims and Croats to form a

homogenous Serb state.”’

288. The Appeals Chamber recalls that Article 21(4)(g) of the ICTY Statute guarantees the
fundamental right of an accused not to be compelled to testify against himself in the determination
of any charge against him. Rule 90(E) of the ICTY Rules provides that a witness may object to
making any statement which might tend to incriminate him and that a chamber may compel the
witness to answer the question, in which case testimony compelled in this way will not be used as
evidence in a subsequent prosecution against the witness for any offence other than false testimony.
The ICTY Appeals Chamber has held that compelling an accused to testify in proceedings which do
not involve the determination of the charges against him under Rule 90(E) of the ICTY Rules is not
in itself inconsistent with the right not to incriminate oneself given the absolute prohibition on
direct or indirect use of self-incriminating statements so compelled in the proceedings against
him.” Compelling a witness to answer a question which may incriminate him in such
circumstances remains within a trial chamber’s discretion.””® This diseretion, however, must be
exercised consistently with Articles 20(1) and 21 of the ICTY Statute, which require trial chambers

to ensure that trials are fair and conducted with full respect for the rights of the accused.”

289. The Appeals Chamber notes that, in deciding not to compel Mladi¢ to answer the questions
posed by Karadzi¢, the Trial Chamber had to balance KaradZi¢’s right to obtain the attendance and
examination of witnesses on his behalf with Mladi¢’s right not to incriminate himself. Both of these
rights are guaranteed by the ICTY Statute but neither is absolute and both may be subject to
limitations.”® Karadzi¢ requested Mladi¢ to confirm whether Mladi¢ had informed him about the

execution of prisoners from Srebrenica, whether they had agreed that the citizens of Sarajevo would

750 Raradzi¢ Reply Brief, paras. 96, 100; T. 23 April 2018 p. 115. See also T. 24 April 2018 p. 244.

Pl Karad?i¢ Reply Brief, para. 97, referring to Trial Judgement, paras. 3266-3273, 4023, 4721, 5769, 5804. See also T.
24 April 2018 pp. 244, 245. :

72 Prosecutor v. Radovan Karadfié, Case No. IT-95-5/18-AR73.11, Decision on Appeal Against the Decision on the
Accused’s Motion to Subpoena Zdravko Tolimir, 13 November 2013 (“Decision of 13 November 2013”), paras. 43, 45.
3 Cf Ntagerura et al. Appeal Judgement, para. 253.

P See, e.g., Mladi¢ Decision of 22 October 2013, para. 12; Ndahimana Appeal Judgement, para. 14.

™ See Article 21(4) of the ICTY Statute; Decision of 13 November 2013, para. 36; Furundzijac Appeal Judgement,
para. 75.
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be subjected to terror by shelling or sniping, what were the reasons for the shelling or sniping of
Sarajevo, and whether there was an agreement between them to expel Bosnian Muslims and

7% Answers to these questions would have been

Bosnian Croats residing in Serb-controlled areas.
directly relevant to the charges against Mladi¢ in his ongoing proceedings before the ICTY.”’
Notwithstanding the Trial Chamber’s discretion to compel Mladi¢ to testify in view of the
safeguards afforded under Rule 90(E) of the ICTY Rules, the Appeals Chamber finds that in these
circumstances the Trial Chamber did not err in declining to compel him to answer Karadzic’s

potentially incriminating questions.

290. Moreover, the Appeals Chamber finds that KaradZzi¢ does not show that, in safeguarding
Mladi¢’s right against self-incrimination, the Trial Chamber violated KaradZi¢’s right to obtain the
attendance and examination of witnesses on his behalf. The Appeals Chamber notes that the Trial
Chamber facilitated KaradZi¢’s request to obtain Mladi¢’s attendance and examination. In
particular, the Trial Chamber granted Karadzi¢’s request to éubpoena Mladié and, once Mladié
appeared, it dismissed his objections over testifying and instructed him that he was to answer
KaradZi¢’s questions.”® The Trial Chamber also warned Mladié that wilful refusal to comply with
the terms of the subpoena could constitute contempt.”’ Nevertheless, in response to each of

KaradZi¢’s questions, Mladi¢ repeatedly refused to testify.”®

291. The Appeals Chamber also finds that KaradZi¢’s speculative submission that Mladi¢ would
have provided “critical” exculpatory evidence fails to show error. Specifically, three out of the four
substantive questions posed by Karadzi¢ sought to elicit general denials of the existence and

76l However, the Trial

criminal purpose of the joint criminal enterprises charged in the Indictment.
Chamber observed in its decision to subpoena Mladic¢ that such evidence would be duplicative of
other evidence on the record, including evidence from other alleged members of the relevant joint
criminal enterprises, and did not in itself warrant the issuance of a subpoena.’®* KaradZi¢’s
remaining substantive question sought to elicit evidence as to whether Mladi¢ had informed him of

the fate of prisoners from Srebrenica.’® In this respect, the Appeals Chamber notes that the Trial

58T 28 January 2014 pp. 46051-46054.

T Prosecutor v. Ratko Mladi¢, Case No. IT-09-92-PT, Prosecution Submission of the Fourth Amended Indictment and
Schedules of Incidents, 16 December 2011. .

58T, 28 January 2014 pp. 46044, 46045, 46051.

9T, 28 January 2014 pp. 46045, 46046.

79T, 28 January 2014 pp. 46050-46054.

701 See T. 28 January 2014 pp. 46052-46054. The Appeals Chamber notes that KaradZi¢ indicated that he only had six
questions to put to Mladic, the first concerned the non-substantive issue of the positions Mladié held in his military
career and one question was voluntarily withdrawn as moot. See T. 28 January 2014 pp. 46050, 46053, 46054. -

792 Decision on Motion to Subpoena Ratko Mladi¢, para. 21, n. 41, referring to evidence of Witnesses Milan Martic,
Vojislav Seselj, Vladislav Jovanovié, Milorad Dodik, Momir Bulatovi¢, Milenko Indi¢, Ljubomir Borovéanin, Mom¢ilo
Kraji$nik, John Zametica, Vujadin Popovié, and Milenko Zivanovic.

62 T, 28 January 2014 p. 46051.
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Chamber had already heard evidence from other Bosnian Serb officials and military personnel,
including high-ranking VRS officers, who denied passing such information to Karadzi¢.”®*
Notwithstanding, in its judgement the Trial Chamber preferred to rely instead on ample evidence on
the trial record demonstrating that Karad7i¢ was inforrhed about and had agreed to the executions of
the detainees from Srebrenica.’® In these circumstances, Mladi¢’s expected evidence on this matter

could not be considered critical.

292. In light of the above, the Appeals Chamber finds that Karadzi¢ fails to show error in the
Trial Chamber’s decision not to compel Mladi¢ to answer his questions. Consequently, the Appeals

Chamber dismisses Ground 20 of Karadzi¢’s appeal.

764 The Trial Chamber heard the evidence of: (i) Witness Petar Salapura who stated that he never informed KaradZi¢
either verbally or in writing that prisoners from Srebrenica were executed (T. 24 June 2013 pp. 40305, 40306);
© (ii) Witness Milenko KariSik who stated that he never reported to KaradZi¢ about any unlawful killings or executions in
Srebrenica after its fall (T. 2 July 2013 p. 40692); (iii) Witness John Zametica who stated that the civilian authorities
and the Bosnian Serb Presidency knew nothing about the massacre in Srebrenica after the completion of the military
operation there (T. 29 October 2013 p. 42483); (iv) Witness Tomislav Kova¢ who stated that he had no information as
to whether KaradZi¢ was informed of executions of prisoners of war and had not seen any written report containing
information about the executions in Srebrenica that was sent to KaradZi¢ (T. 4 November 2013 p. 42851); (v) Mom¢ilo
Krajisnik who stated that at a meeting on 14 July 1995 with KaradZi¢ and Miroslav Deronji¢ no one spoke about any
negative aspect of what happened in Srebrenica (T. 12 November 2013 pp. 43352, 43353); and (vi) Witness Zdravko
Tolimir who denied informing KaradZi¢ of the Srebrenica executions (T. 12 December 2013 pp. 45063, 45064).

765 Trial Judgement, paras. 5756-5797.
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17. Alleged Errors in Refusing to Assign Counsel to a Prospective Defence Witness (Ground 21)

293. On 16 January 2014, the Trial Chamber dismissed a request from Predrag Banovi¢, a
prospective Defence witness, to be assigned counsel for the purposes of his testimony in KaradzZi¢’s
case.’®® The Trial Chamber considered that Banovi¢, who was not a suspect, an accused, or a person
detained under the authority of the ICTY, was not entitled to counsel under the ICTY Directive on
the Assignment of Defence Counsel.”” The Trial Chamber also found that there were no
exceptional circumstances warranting the assignment of counsel to Banovi¢ for the purposes of his

testimony in the proceedings against Karadzic. 768

294. KaradZi¢ then sought the admission of a statement by Banovi¢ pursuant to Rule 92 bis of the
ICTY Rules, stating that the witness had refused to testify after being informed that the Trial
Chamber would not assign counsel to assist him during his testimony.769 The Trial Chamber denied
Karadzi¢’s request, noting that Banovi¢ had refused to testify because of his concerns about his
- right against self-incrimination and considered that the same concerns would equally apply should
his evidence be received in writing.770 The Trial Chamber was therefore not satisfied that Banovié
would agree to certify the contents of his statement and found that KaradZi¢ had made no attempt to

prove the contrary.””!

295. KaradZi¢ argues that the Trial Chamber erred in refusing to assign counsel to Banovi¢.””? He
submits that Banovi¢ faced the risk of incriminating himsélf in his testimony, which could have
been used against him to revoke his plea agreement with the Prosecution or in national
proceedings.773 KaradZi¢ maintains that the Trial Chamber’s reasoning was flawed because in
denying the request it relied on the ICTY Directive on the Assignment of Counsel, violating the UN
Principles and Guidelines on Access to Legal Aid in Criminal Justice Systems.””* Karadzi¢ argues

that he was prejudiced by the Trial Chamber’s decision, which deprived him of Banovi¢’s evidence

79T 16 January 2014 pp. 45428, 45429.

ST T. 16 January 2014 pp. 45428, 45429, referring to ICTY Directive on the Assignment of Counsel, Article 5
(“Without prejudice to the right of a suspect or an accused to conduct his own defence: (i) a suspect who is to be
questioned by the Prosecutor during an investigation; (ii) an accused upon whom personal service of the indictment has
been effected; and (iii) any person detained on the authority of the Tribunal, including any person detained in
accordance with Rule 90 bis; shall have the right to be assisted by counsel.”).

768 T, 16 January 2014 p. 45429.

"% prosecutor v. Radovan KaradZi¢, Case No. IT-95-5/18-T, Motion to Admit Testimony of Predrag Banovi[¢]
Pursuant to Rule 92[ ]bis, 11 February 2014, paras. 1, 2; Decision of 18 March 2014, para. 67.

" Decision of 18 March 2014, paras. 68, 69(f).

"M Decision of 18 March 2014, para. 68.

"2 Karadzi¢ Notice of Appeal, p. 9; KaradZi¢ Appeal Brief, paras. 348, 350; Karadzi¢ Reply Brief, para. 102.

3 Karadzi¢ Appeal Brief, para. 350; KaradZi¢ Reply Brief, para. 101.

" Karadzi¢ Appeal Brief, para. 348, referring to UN Principles and Guidelines on Access to Legal Aid in Criminal
Justice Systems, U.N. Doc. A/Res/67/187, 28 March 2013, Guideline 8, para. 51. See also KaradZi¢ Reply Brief, para.
102. KaradZi¢ also relies on jurisprudence from the ICC and legislation from Germany and the United States. See
Karadzi¢ Appeal Brief, para. 349.
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and led to adverse findings on issues about which Banovi¢ would have testified.””” He submits that
the Appeals Chamber should order a new trial in which Banovi¢ can be assigned counsel and

testify.”’®

296. The Prosecution responds that, through his inaction, KaradZi¢ waived his right to appeal the
Trial Chamber’s decision not to assign counsel to Banovi¢ as he did not file any motion on this
matter or exhaust all available remedies to secure Banovi¢’s appearance.”’’ In addition, the
Prosecution argues that KaradZi¢ shows no error in the decision and that the Trial Chamber was not
required to assign counsel to Banovié.””® Finally, the Prosecution contends that KaradZzi¢ fails to

demonstrate that Banovic’s testimony would have had any impact on the Trial Judgement.”’

297. Karadzic replies that he did not waive his right to raise this matter on appeal as he was not

required to re-submit Banovic’s request and that he did not have to subpoena Banovic.”®

298. The Appeals Chamber recalls that, in the absence of special circumstances, if a party raises
no objection to a particular issue before the trial chamber when it could have reasonably done so,
the Appeals Chamber will find that the party has waived its right to adduce the issue as a valid
ground of appeal.”®! The Appeals Chamber notes that Karadzi¢ did not challenge the impugned
decision at trial and did not present to the Trial Chamber any of the detailed factual or legal
submissions he makes on appeal. In addition, he fails to demonstrate any special circumstance
warranting consideration of his submissions for the first time on appeal. The Appeals Chamber

therefore finds that KaradZi¢ has waived his right to raise this issue on appeal.

299. Consequently, the Appeals Chamber dismisses Ground 21 of Karadzi¢’s appeal.

775 Karadzié Appeal Brief, para. 350.

778 Karadzié Appeal Brief, para. 351.

"1 Prosecution Response Brief, para. 202; T. 23 April 2018 p. 167.

78 prosecution Response Brief, para. 203.

" Prosecution Response Brief, para. 205.

80 Karad#i¢ Reply Brief, paras. 103, 104.

! See, e.g., Prli¢ et al. Appeal Judgement, para. 165; Nyiramasuhuko et al. Appeal Judgement, paras. 63, 1060, n. 157;
Popovi¢ et al. Appeal Judgement, para. 176; Bagosora and Nsengzyumva Appeal Judgement, para. 31. See also Ori¢
Decision of 17 February 2016, para. 14.
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18. Alleged Errors in Failing to Exclude the Testimony of War Correspondents (Ground 23)

300. On 20 May 2009 and 17 May 2010, the Trial Chamber denied two motions from KaradZi¢ to
exclude the testimony of war correspondents, finding that the testimonial privilege enjoyed by war

correspondents is a matter that they personally may choose to exercise or not.”**

301. KaradZi¢ submits that the Trial Chamber erred in denying his motions to exclude the
testimony of five retired war correspondents.”® He argues that a qualified privilege for war
correspondents exists at the ICTY pursuant to which a war correspondent may not be compelled to
testify unless the party calling him or her demonstrates that the correspondent will give evidence
that is important to the core issues of the case and which cannot be reasonably obtained by other
means.’>* KaradZi¢ contends that the news organization, rather than the journalist, holds the war
correspondent privilege as the organization owns the information and controls its disclosure.”®
KaradZi¢ further contends that the principles of employment and agency law as well as the
corporate attorney-client privilege support the proposition that, as a journalist, a war correspondent
does not have the authority to waive the privilege of confidentiality when the waiver implicates the
news organization.”*® KaradZi¢ claims that news organizations and not individual war
correspondents are best placed to determine when to waive their privilegé so as not to jeopardize
their mandate and ability to operate in war zones, which, he argues, is the case for the International
Committee of the Red Cross (“ICRC”) whose employees cannot be éompelled to testify absent a
waiver from the organization.”®’ KaradZi¢ submits that the Trial Chamber “heavily relied” on the
evidence of war correspondents in making certain findings concerning his participation in joint
criminal enterprises,”® and he requests that the Appeals Chamber order a new trial, at which their

testimony would be excluded in the absence of a valid waiver of privilege.”™

82 prosecutor v. Radovan Karadzic, Case No. IT-95-5/18-T, Decision on the Accused’s Motion to Exclude Testimony
of Aernout Van Lynden, 17 May 2010 (“Decision of 17 May 2010”), paras. 1, 4, 7; Prosecutor v. Radovan KaradZic,
Case No. IT-95-5/18-PT, Decision on Motion to Exclude Testimony of War Correspondents, 20 May 2009 (“Decision
of 20 May 2009”), paras. 3, 4. The Appeals Chamber notes that KaradZic¢ also raised objections to hearing the testimony
of war correspondents on several occasions during the trial proceedings. See T. 13 December 2010 pp. 9749, 9750;
T. 13 January 2011 p. 10067; T. 9 November 2011 p. 21033; T. 21 February 2012 pp. 24909, 24910.

" Karad?i¢ Appeal Brief, paras. 384, 393; T. 23 April 2018 pp. 118, 119, 133, 134. See also T. 23 April 2018 pp. 125-
127.

8 Karad?i¢ Appeal Brief, para. 385, referring to Prosecutor v. Radoslav Brdanin and Momir Talié¢, Case No. IT-99-36-
AR73.9, Decision on Interlocutory Appeal, 11 December 2002 (“Brdanin Decision of 11 December 2002”), para. 50.
See also Karadzi¢ Reply Brief, paras. 107, 108.

% Karadzi¢ Appeal Brief, paras. 386, 387. See T. 23 April 2018 pp. 118, 119. See also T. 23 April 2018 pp. 133, 134,
78 KaradZi¢ Appeal Brief, paras. 388, 389. See also KaradZi¢ Reply Brief, para. 110.

87 Karadzi¢ Appeal Brief, paras. 390-392; T. 23 April 2018 pp. 118, 119. KaradZi¢ submits that war correspondents,
like ICRC employees, would be endangered through the perception that they can be forced to become witnesses against
their interviewees. See KaradZi¢ Appeal Brief, para. 392. See also KaradZi¢ Reply Brief, paras. 108, 109.

88 Specifically, KaradZi¢ submits that the Trial Chamber relied on the evidence of war correspondents in finding the
existence of the Sarajevo JCE and his intent to terrorize civilians in Sarajevo, and that he had the intent to expel
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302. The Prosecution responds that the Trial Chamber correctly rejected KaradZi¢’s claim that
the news organization, rather than the journalist, holds the war correspondent privilege in
accordance with the Brdanin Decision of 11 December 2002, from which KaradZi¢ has not
demonsfrated cogent reasons to depart.790 The Prosecution contends that Karadzi¢ merely repeats
his submissions at trial in this respect and that his remaining arguments, relying on inapposite case
law, ignore the rationale underpinning the war correspondent privilege and are otherwise
irrelevant.”! The Prosecution contends that even if the Trial Chamber erred in its finding regarding
the war correspondent privilege, Karadzi¢ has failed to demonstrate any prejudice or present any
information that the news organizations may have asserted this privilege or had any concerns about

their journalists testifying before the ICTY.”*

303. KaradZic replies that the Brdanin Decision of 11 December 2002 only involved the assertion
of the war correspondent privilege, not its waiver, and that the Appeals Chamber never made a
determination on whether war correspondents were free to testify without a waiver from their
respective news organization.793 He further contends that the Prosecution had the opportunity
during the trial to seek waivers from the relevant news organizations when each war correspondent

appeared in court but failed to do so.”**

304. The Appeals Chamber recalls that trial chambers enjoy broad discretion in the conduct of
proceedings before them, including in deciding on matters relating to the admission or presentation
of evidence.”®® In order to successfully challenge a discretionary decision, a party must demonstrate

that the trial chamber committed a discernible error resulting in prejudice to that party.”®

305. The Appeals Chamber observes that, under this ground of appeal, KaradZi¢ largely repeats
the arguments he raised before the Trial Chamber.””” The Appeals Chamber recalls that a party

Bosnian Muslims and Croats as part of the Overarching JCE. See KaradZzi¢ Appeal Brief, para. 394; KaradZi¢ Reply
Brief, para. 112.

8 Karad?i¢ Appeal Brief, para. 394.

7 Prosecution Response Brief, paras. 213-216; T. 23 April 2018 pp. 168, 183, 184,

! Prosecution Response Brief, paras. 215-219. The Prosecution submits that Karad#i¢’s claim with respect to the ICRC
privilege fails to acknowledge that the Appeals Chamber has held that while the ICRC, as an organization, holds an
absolute privilege against the compelled testimony of its employees, war correspondents are free to testify voluntarily.
See Prosecution Response Brief, para. 217.

2 prosecution Response Brief, para. 220. See also T. 23 April 2018 p. 169.

3 See KaradZi¢ Reply Brief, paras. 106, 107. Karad%i¢ asserts that the fact the ICRC has an absolute privilege has no
bearing on the issue of waiver of qualified privilege. See KaradZi¢ Reply Brief, para. 108.
4 Karad?i¢ Reply Brief, para. 111.

™5 See, e.g., Prli¢ et al. Appeal Judgement, paras. 26, 143, 151; Popovié et al. Appeal Judgement, paras. 74, 297,
Karemera and Ngirumpatse Appeal Judgement, para. 27; Sainovié et al. Appeal Judgement, paras. 152, 161.

8 Stanisi¢ and Zupljanin Appeal Judgement, para. 470; Nyiramasuhuko et al. Appeal Judgement, paras. 68, 138, 185,
295, 431, 2467; Popovic¢ et al. Appeal Judgement, para. 131; Nizeyimana Appeal Judgement, para. 286.

1 See Prosecutor v. Radovan Karadii¢, Case No. IT-95-5/18-T, Motion to Exclude Testimony of Aernout Van
Lynden, 14 May 2010 (“Motion of 14 May 2010”), paras. 11-15; Prosecutor v. Radovan Karad7i¢, Case No. IT-95-
5/18-PT, Motion to Exclude Testimony of War Correspondents, 18 May 2009, paras. 2, 4, 9-18.
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canndt merely repeat on appeal arguments that did not succeed at trial, unless it can demonstrate
that the trial chamber’s rejection of those arguments constituted an etror warranting the intervention
of the Appeals Chamber.””® The Appeals Chamber notes that the Trial Chamber already considered
and dismissed KaradZi¢’s argument that the testimonial privilege granted to war correspondents can
only be waived by his or her employer news organization.799 The Trial Chamber held that the
settled jurisprudence of the ICTY allows war correspondents to waive their privilege if they choose
to do $0.*® The Trial Chamber also rejected KaradZi¢’s analogy between war correspondents and
ICRC employees as unsupported and inconsistent with the ICTY’s practice to hear war

eqqe . . 80
correspondents who are willing to give evidence. !

306. The Appeals Chamber notes that Karadzi¢’s arguments before the Trial Chamber and on-
appeal ignore the fact that none of the news organizations for which the war correspondents worked
sought to assert any qualified privilege and Karadzi¢ has no standing to assert it on their behalf. On
appeal KaradZi¢ points to no binding authority or relevant jurisprudence in support of his contention
that the Trial Chamber erred in denying his request to exclude the testimony of war
correspondents.®™ Karad?i¢’s argument that a qualified privilege for war correspondents is
recognized in ICTY jurisprudence such that a war correspondent may not be compelled to testify
unless a certain test is met is not on point as the correspondents in question were not being
compelled to testify. Consequently, the Appeals Chamber finds that Karadzi¢ fails to demonstrate

that the Trial Chamber erred in rejecting his arguments or that it committed a discernible error.

307. For the foregoing reasons, the Appeals Chamber dismisses Ground 23 of Karadzi¢’s appeal.

"8 See Seselj Appeal Judgement, paras. 17, 28; Prli¢ et al. Appeal Judgement, para. 128; Ngirabatware Appeal
Judgement, para. 11; Karemera and Ngirumpatse Appeal Judgement, para. 17; Ndindiliyimana et al. Appeal
Judgement, para. 12; Dordevié Appeal Tudgement, para. 20; Sainovié et al. Appeal Judgement, para. 27.

™ See Decision of 17 May 2010, paras. 2, 4, 5; Motion of 14 May 2010, paras. 11-14. See also Decision of 20 May
2009, para. 3.

89 Decision of 17 May 2010, paras. 4, 5; Decision of 20 May 2009, para. 3, referring to Brdanin Decision of 11
December 2002.

81 Decision of 17 May 2010, para. 5.

802 The Appeals Chamber recalls that numerous war correspondents provided evidence before the ICTY. For example,
Mr. Aernout van Lynden, who was the subject of the Decision of 17 May 2010, testified in the Perifi¢, Marti¢, Mrk§i¢
et al., Slobodan Milosevié, and Gali¢ cases before the ICTY. See Prosecutor v. Momcdilo Perisi¢, Case No. IT-04-81-T, .
T. 3 October 2008 pp. 460, 482, T. 6 October 2008 pp. 533, 553; Prosecutor v. Milan Marti¢, Case No. IT-95-11-T, T.
2 June 2006 pp. 4990, 4991, Prosecutor v. Mile Mrksic¢ et al., Case No. IT-95-13/1-T, T. 23 January 2006 pp. 3075-
3077, 3082, 3118, 3119, T. 24 January 2006 pp. 3160, 3161; Prosecutor v. Slobodan MiloSevi¢, Case No. IT-02-54-T,
T. 15 September 2003 pp. 26693, 26694; Prosecutor v. Stanislav Gali¢, Case No. IT-98-29-T, T. 23 January 2002 p.
2085, T. 24 January 2002, pp. 2210, 2213, 2215. Other examples of war correspondents who testified before the ICTY
include Morten Hvaal who testified in the Perisi¢ case, Martin Bell who testified in the Dragomir Milosevié¢ case, Sead
Omeragi¢ who testified in the Slobodan MiloSevié case, Edward Vulliamy who testified in the Staki¢ case, and Jeremy
Bowen who testified in the Naletilié and Martinovié case. See Prosecutor v. Momdilo Perisié, Case No. IT-04-81-T, T.
1 December 2008 pp. 2227, 2230, 2231; Prosecutor v. Dragomir MiloSevi¢, Case No. IT-98-29/1-T, T. 26 April 2007 p.
5235; Prosecutor v. Slobodan Miloevié, Case No. IT-02-54-T, T. 16 October 2003 pp. 27678, 27690; Prosecutor v.
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Milomir Staki¢, Case No. IT-97-24-T, T. 16 September 2002 pp. 7899, 7902; Prosecutor v. Mladen Naletili¢ and Vinko
Martinovié, Case No. IT-98-34-T, T. 15 November 2001 pp. 5770, 5772.
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19. Alleged Error in Failing to Recognise Parliamentary Privilege (Ground 24)

308. On 7 November 2013, the Trial Chamber dismissed Karadzi¢’s request to preclude the
Prosecution from questioning Momcilo KrajiSnik about any statements he made in sessions of
parliament on the basis that he had failed to demonstrate that immunities and privileges that may be
accorded to parliamentary statements in domestic jurisdictions apply in international criminal

. 3
proceedmgs.80

309. Karadzi¢ submits that the Trial Chamber erred in finding that the parliamentary privilege did
not apply to statements made by him during Bosnian and Republika Srpska parliamentary assembly
sessions in his trial.®* As a result of this error, KaradZi¢ argues that he was prejudiced as the Trial

%05 He therefore requests

Chamber relied on such statements to make adverse findings against him.
that the Appeals Chamber order a new trial, in which statements made before parliament may not be

. . 806
used against him.

310. The Prosecution responds that KaradZi¢ has failed to demonstrate that the Oral Decision of
7 November 2013, which only addressed the issue of whether Krajinik could be cross-examined on
statements he made during assembly sessions, had any impact on the Trial Judgement.*”” The
. Prosecution further contends that KaradZi¢ has waived any claim of privilege over his assembly
statements since he did not appeal the Oral Decision of 7 November 2013 or claim that assembly
records and statements, including his own, could not be admitted at trial and that there are no
special circumstances warranting appellate intervention given that throughout the entire trial

KaradZi¢ benefited from expert legal advice.%%

311. Karadzic replies that he has not waived the argument that the parliamentary privilege should
apply to statements made by him before parliamentary assembly sessions and that, in any event, the

Appeals Chamber should exercise its discretion to address it particularly given that, at trial, he was

803 See T. 7 November 2013 p. 43150 (“Oral Decision of 7 November 2013”).

804 Karad7i¢ Notice of Appeal, p. 10; KaradZi¢ Appeal Brief, paras. 395, 402; T. 23 April 2018 pp. 120-122; T. 24 April
2018 pp. 245, 246. KaradZi¢ states that, under the doctrine of parliamentary privilege, statements made in parliament by
a member of parliament or a person appearing before it cannot be used against that person in civil or criminal actions
and submits that the proceedings of a legislative body “are absolutely privileged and words spoken in the course of a
proceedings in Parliament can neither form the basis of nor support either a civil action or a criminal prosecution”. See
KaradZi¢ Appeal Brief, paras. 396, 399. - .

805 Karad?i¢ Appeal Brief, paras. 395, 402, 405. Karad7i¢ argues that those statements “permeated” the Trial Chamber’s
findings on the existence of the Overarching JCE and his responsibility, as well as its finding that he had genocidal
intent in relation to Srebrenica. Karadzi¢ Appeal Brief, paras. 403, 404.

806 KaradZi¢ Appeal Brief, para. 405.

%7 prosecution Response Brief, paras. 221, 222. See also T. 23 April 2018 p. 169.

808 Prosecution Response Brief, para. 221; T. 23 April 2018 pp. 167, 168, 184, 185; T. 24 April 2018 p. 279.
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a sclf-represented accused.®” He further disputes the Prosecution’s contention that the

parliamentary privilege does not apply to him.*1°

'312.  The Appeals Chamber recalls that, as a general principle, a party should not be permitted to
refrain from objecting to a matter which was apparent during the course of the trial, only to raise it

811 Further, it is settled jurisprudence that, if a party raises no

in the event of an adverse finding.
objection to a particular issue before the Trial Chamber when it could have reasonably done so, in
the absence of special circumstances, the Appeals Chamber will find that the party has waived its

right to adduce the issue as a valid ground of appeal.®'

313.. While Karadzi¢ contests the Trial Chamber’s holding regarding parliamentary privilege, he
only refers td the Oral Decision of 7 November 2013, which only addressed the testimony of
Krajisnik.®"® Karadzi¢, however, does not refer to any objection he made during his trial concerning
the use of statements made by him in various parliamentary assembly sessions. This omission is
glaring, particularly in view of the fact that, even prior to trial, the Prosecution indicated its
intention to rely on his statements in parliamentary assembly sessions to prove that he was a
member of the Overarching J CE.B* Moreover, Karadzi¢’s submissions before the Trial Chamber
acknowledged that an accused may have to object to the introduction in his own trial of his

statements made during parliamentary assembly sessions.®"

314. Karadzi¢’s submissions on appeal also appear at odds with the position he took concerning

the use of statements made during parliamentary assembly sessions at trial. Specifically, Karadzi¢
stated that “[w]e have no objection whatsoever to the admission of all the transcripts of all the
[parliamentary assembly] sessions, regardless of whether they were public sessions or secret
sessions, or, rather, ones closed to the publié. Everything the Serbs did, we have no objection
[...]7.*'® Furthermore, KaradZi€ cited to transcripts and minutes of parliamentary assembly sessions

and tendered such transcripts and minutes for admission during the trial, many of which contained

809 Karadi¢ Reply Brief, paras. 113-116, 119; T. 24 April 2018 pp. 240, 245, 246.

810 Karadzi¢ Reply Brief, paras. 117, 118; T. 24 April 2018 pp. 245, 246.

811 Musema Appeal Tudgement, para. 127.

812 See, e.g., Prli¢ et al. Appeal Judgement, para. 165; Nyiramasuhuko et al. Appeal Tudgement, paras. 63, 1060, n. 157,
Popovi¢ et al. Appeal Judgement, para. 176; Bagosora and Nsengiyumva Appeal Judgement, para. 31. See also Oric
Decision of 17 February 2016, para. 14.

813 See Karad#i¢ Appeal Brief, para. 395, n. 539.

814 prosecution Pre-Trial Brief, paras. 77-87. See also Prosecution Pre-Trial Brief, paras. 23, 26, 34, 42, 90, 92, 100,
104, 108, 123, 139-141, 151, 167, 187, 268. The Appeals Chamber notes that “Assembly” in the Prosecution Pre-Trial
Brief refers to the “Assembly of the Serbian People of Bosnia-Herzegovina (later National Assembly of Republika
Srspska)”. See Prosecution Pre-Trial Brief, Appendix F, p. 2.

815 See T. 6 November 2013 p. 43095.

816 See T. 27 April 2010 p. 1712.
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) . . 817 ~ TPRNRT
his own statements made during such sessions.” ' Moreover, Karadzi¢ relied on such statements at

trial and has continued to rely on them on appeal.818

315. In light of the above, the Appeals Chamber finds that KaradZi¢ has waived his right to
appeal this issue and has not demonstrated the existence of special circumstances that would

warrant the consideration of this argument for the first time on appeal.

316. For the foregoing reasons, the Appeals Chamber dismisses Ground 24 of KaradZi¢’s appeal.

8177, 15 April 2010 pp. 1245-1247; T. 27 April 2010 pp. 1712-1736; T. 10 Jurie 2010 pp. 3661-3665; T. 15 July 2010
pp. 5202-5213; T. 20 August 2010 p. 6072; T. 30 June 2011 pp. 15742-15744; T. 24 April 2012 pp. 27927-27930. See
also Exhibits D27, D82, D83, D84, D85, D86, D87, D88, D89, D90, D92, D115, D304, D456.

818 Karad7i¢ Final Trial Brief, paras. 67, 83, 85, 89, 269, 280; Karadzi¢ Appeal Brief, paras. 474-476, 501-503,
referring to Exhibits P961, P1403, D90.

129
Case No. MICT-13-55-A v 20 March 2019



8723

20. Alleged Error in Excluding Defence Evidence on the Basis of the Tu Quogue Principle

(Ground 25)

317. On 28 November 2012, the Trial Chamber considered the Prosecution’s request to exclude
parts of the proposed Rule 92 ter statement of Branislav Dukié, tendered by Karadzic, and decided
“to exclude the statement in its ent]irety.819 The Trial Chamber noted that Duki¢’s statement
concerned almost entirely crimes committed against Serbs and was not relevant to the charges in the
Indictment while Duki¢’s references to the positions and military activity of the ABiH and the
Bosnian Croat forces in and around Sarajevo were minimal and general in nature and, as such, did
not warrant admission.**® On 30 November 2012, the Trial Chamber considered that parts of the
statement of Defence Witness Goran Sikira$ tendered by KaradZi¢, concerned crimes committed
against Bosnian Serbs in Vogo$¢a that were not relevant to the charges in the Indictment and
reminded Karadzi¢ that it would not admit “detailed tu quoque evidence under the guise of

relevance”.® The Trial Chamber admitted the remainder of the statement noting that it was “of

some relevance to the background to the take-over of Vogosca”.**>

12 February 2013, and 31 May 2013, the Trial Chamber found that parts of the tendered statements

Similarly, on 24 January 2013,

of Defence Witnesses Milan Mandi¢, Vidomir Banduka, and Nenad Kecmanovié related to crimes
targeting Bosnian Serbs and, as such, were irrelevant to the charges in the Indictment and thus

inadmissible.®®® The Trial Chamber admitted the remainder of these statements.®?*

318. KaradZi¢ submits that the Trial Chamber erred in excluding relevant evidence on the
incorrect: basis that he was relying on tu quoque evidence.”” Specifically, he maintains that the
evidence was tendered to establish the existence of legitimate military targets in civilian areas, the
aim of protecting Serb areas around Sarajevo, and that crimes committed at the local level were acts
of revenge rather than organized crimes committed at the direction of members of the relevant joint

criminal enterprise.*”® He argues that the Trial Chamber’s error led to a number of adverse findings,

819 T, 28 November 2012 pp. 30518, 30519.

820 T, 28 November 2012 pp. 30518, 30519.

21T 30 November 2012 pp. 30687, 30688.

822730 November 2012 p. 30688.

823 T 24 January 2013 p. 32696; T. 12 February 2013 p. 33424; T. 31 May 2013 pp. 39083, 39084.

247 31 January 2013 pp. 33058, 33059; T. 12 February 2013 p. 33488, T. 31 May 2013 p. 39084.

$23 See KaradZi¢ Notice of Appeal, pp. 10, 11; KaradZi¢ Appeal Brief, paras. 406-424; KaradZi¢ Reply Brief, paras. 120-
122. KaradZi¢ submits that the fu quoque principle is not a legitimate defence. See KaradZi¢ Appeal Brief, para. 407,
referring to Kunarac et al. Appeal Judgement, para. 87 (“when establishing whether there was an attack upon a
particular civilian population, it is not relevant that the other side also committed atrocities against its opponent’s
civilian population. The existence of an attack from one side against the other side’s civilian population would neither
justify the attack by that other side against the civilian population of its opponent nor displace the conclusion that the
other side’s forces were in fact targeting a civilian population as such. Each attack against the other’s civilian
population would be equally illegitimate and crimes committed as part of this attack could, all other conditions being
met, amount to crimes against humanity.”) (internal citations omitted).

$26 K arad7i¢ Appeal Brief, para. 422; KaradZi¢ Reply Brief, para. 121.
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including that the Bosnian Serbs engaged in indiscriminate attacks on civilian objects in Sarajevo
and intended to inflict terror on the civilian population, as well as to his convictions under Counts 3
through 10 of the Indictment.*”” He contends that the Appeals Chamber should order a re-trial in

which the excluded evidence can be considered.?

319. The Prosecution responds that the Trial Chamber correctly denied admission of the
proposed tu quoque evidence and that KaradZi¢ failed to demonstrate a legitimate purpose for its
admission.®” The Prosecution submits that KaradZi¢ fails to show abuse of the Trial Chamber’s
discretion in excluding the entirety of Duki¢’s evidence on the basis that his non-tu quoque
evidence was vague, general, and thus of low probative value.*® The Prosecution also argues that
KaradZi¢ fails to establish prejudice as he has not shown how the allegations of crimes against
Serbs described in the excluded material were necessary to make his defence arguments given that
they were duplicative of other evidence on the trial record that was duly considered by the Trial

Chamber.?*!

320. Karadzi¢ replies that the Prosecution’s submission that the excluded statements duplicated

other evidence ignores the importance of corroboration and undermines the Prosecution’s “central

827 Karadzi¢ Appeal Brief, para. 423; Karadzi¢ Reply Brief, para. 121. KaradZi¢ maintains that, having excluded
Dukié’s evidence showing that the VRS was firing at military targets, the ABiH had turned buildings dedicated to
civilian purposes in Sarajevo into artillery and sniping strongholds, and the ABiH in Sarajevo had heavy artillery
weapons at its disposal, the Trial Chamber found that the Serbs continuously targeted civilians in Sarajevo and used
disproportionate and indiscriminate fire, Sarajevo hospitals were not used for military purposes by the ABiH, ABiH
locations were far from the site of a Scheduled Incident in the Indictment, and the majority of the ABiH’s arsenal in
Sarajevo consisted of small arms and mortars with small quantities of artillery weapons. See KaradZi¢ Appeal Brief,
paras. 409-411. He also maintains that, having excluded portions of Witness Sikira$’s evidence concerning the May
1992 attacks launched by Bosnian Muslims on Serbs in the VeleSiéi area of Sarajevo, the Trial Chamber found that in
May 1992 Mladi¢ had ordered indiscriminate and disproportionate shelling of Muslim civilians in VeleS$i¢i because no
Serbs were there, and that the goal of the blockade.of Sarajevo was to pressure the Muslim authorities and civilians. See
KaradZi¢ Appeal Brief, para. 412; KaradZi¢ Reply Brief, para. 121. KaradZi¢ also submits that the excluded evidence of
Witnesses Kecmanovié, Mandi¢, and Banduka corroborated other evidence showing that one of the main goals of the
VRS in Sarajevo was to defend and protect Serb civilians and territories from ABiH attacks rather than terrorise the
Muslim population in Sarajevo. See KaradZi¢ Appeal Brief, paras. 413-416.

828 K aradi¢ Appeal Brief, para. 424.

829 See Prosecution Response Brief, paras. 224-236.

830 prosecution Response Brief, paras. 226, 229.

B Prosecution Response Brief, para. 227. Specifically, the Prosecution submits that the Trial Chamber relied on
evidence on the trial record and noted in the Trial Judgement that the ABiH operated from civilian locations, including
a hospital and a school referred to by Duki€ in his proposed statement, and that Duki¢’s unsubstantiated assertions on
types of ABiH weaponry were duplicative of evidence referred to in the Trial Judgement on this matter. See Prosecution
Response Brief, paras. 230-232. The Prosecution also submits that KaradZi¢ fails to explain how Witness Sikira§’s
claim, which was similar to other evidence that was before the Trial Chamber, could have impacted the Trial Chamber’s
interpretation of Mladi¢’s comment made during Scheduled Incident G.1 in which he ordered the shelling of Velesi¢i
and added that “there is not much Serb population [in Vele§i¢i]”. See Prosecution Response Brief, para. 234. As to
Witnesses Kecmanovié, Mandi¢, and Banduka, the Prosecution maintains that the Trial Chamber admitted other
evidence suggesting that the ABiH in Sarajevo aimed to protect and defend Serb territories around Sarajevo from ABiH
attack, that Serbs in Sarajevo were being detained and mistreated, and evidence regarding Bosnian Muslim crimes in
HadZiéi, and that KaradZi¢ fails to demonstrate how the excluded evidence would have altered the Trial Chamber’s
analysis. See Prosecution Response Brief, paras. 235, 236. ' :
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argument” as, in his view, the admission of similar evidence indicates its relevance to substantive

issues in the proceedings.®**

~ 321. The Appeals Chamber recalls that, pursuant to Rule 89(C) of the ICTY Rules, trial
chambers have discretion to admit relevant evidence that has probative value.**® The admissibility
of evidence related to crimes committed by adversaries depends on the purpose for which it is
adduced and whether it tends to refute allegations made in the indictment, while it is for the defence

834

to clarify to the trial chamber the purpose of tendering such evidence.”  In determining the

admissibility of evidence, trial chambers enjoy considerable discretion and the Appeals Chamber

%35 The Appeals Chamber’s examination of

must accord deference to their decisions in this respect.
challenges concerning a trial chamber’s refusal to admit material into evidence is limited to

establishing whether the trial chamber abused its discretion by committing a discernible error.**°

322. The Appeals Chamber notes that the Trial Chamber thoroughly reviewed the proposed
evidence and found that KaradZi¢ had failed to demonstrate how the parts concerning crimes
committed against Serbs related to an issue at trial.**” Specifically, the Trial Chamber considered
that the proposed evidence of Duki¢ included detailed descriptions of crimes committed against him
and other Serbs, which were not relevant to the charges in the Indictmerit.838 The Trial Chamber
dismissed KaradZi¢’s submission that Witness Sikira§’s evidence concerning crimes committed
against Bosnian Serbs in Vogo§¢a showed that Bosnian Serbs did not make unprovoked attacks
there but participated “in a civil war in which each side attacked the other”.**” It found that the
crimes on which KaradZi¢ sought 10 rely were not relevant to the charges in the Indictment but
admitted the parts of the witness’s statement relating to the “take-over of Vogoica”.** The Trial
Chamber also found that two paragraphs in the proposed statement by Witness Mandi¢ related to

841

crimes targeting Bosnian Serbs and found these inadmissible as irrelevant.” In the same vein, the

Trial Chamber found parts of Witness Banduka’s and Witness Kecmanovic¢’s proposed statements

$32 Raradzi¢ Reply Brief, para. 122.

833 Tolimir Appeal Judgement, para. 564; Kupreskic et al. Appeal Judgement, para. 31.

834 See, e.g., Kunarac et al. Appeal Judgement, para. 88, n. 104. Cf. Prosecutor v. Jadranko Prli¢ et al., Case No. IT-04-

74-T, Decision on Praljak Defence Motion for Admission of Documentary Evidence, 1 April 2010 (originally filed in

French, English translation filed on 23 April 2010), para. 80; Prosecutor v. Enver HadZihasanovic and Amir Kubura,

~ Case No. IT-01-47-T, Decision on Defence Motion for Clarification of the Oral Decision of 17 December 2003
Regarding the Scope of Cross-Examination Pursuant to Rule 90 (H) of the Rules, 28 January 2004 (originally filed in

French, English translation filed on 4 February 2004), p. 4; Prosecutor v. Zoran Kupreskic et al., Case No. IT-95-16-T,

Decision on Evidence of the Good Character of the Accused and the Defence of Tu Quoque, 17 February 1999, p. 5.

835 Prlic et al. Appeal Judgement, paras. 143, 151; Sainovic et al. Appeal Judgement, paras. 152, 161.

836 Sainovic et al. Appeal Judgement, paras. 152, 161, referring to Prlic et al. Decision of 12 January 2009, para. 5.

$37T. 28 November 2012 pp. 30518, 30519; T. 30 November 2012 pp. 30687, 30688; T. 24 January 2013 p. 32696; T.

12 February 2013 p. 33424; T. 31 May 2013 pp. 39083, 39084.

838 T, 28 November 2012 p. 30518.

839 T 30 November 2012 pp. 30687, 30688. See also T. 30 November 2012 p. 30689.

80T 30 November 2012 pp. 30687, 30688; Exhibit D2540, pp. 1-3.
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that referred to detention facilities established by Bosnian Muslim authorities and the mistreatment
of Serbs not relevant to the Indictment and, as such, inadmissiblé.842 Having reviewed the proposed
evidence, the Appeals Chamber is not convinced by Karadzi¢’s submissions that the excluded parts
“establish the existence of ‘legitimate military targets”, “the goal of protecting Serb areas”, or that
“crimes committed at the local level were acts of revenge”.’* Considering that it is for the party
tendering material to show the indicia of relevance required for it to be admissible under Rule 89(C)
of the ICTY Rules,*** the Appeals Chamber finds that KaradZi¢ fails to demonstrate discernible

error on the part of the Trial Chamber in denying admission.

323. In addition, the Appeals Chamber notes that, contrary to KaradZi¢’s submission, the scant
references to material issues in Duki¢’s evidence were not excluded on tu quogue grounds but for

¥ In particular, the Trial Chamber considered that his references to the

their low probative value.
positions and military activity of the ABiH and the Bosnian Croat forces in and around Sarajevo
were not only minimal but also general in nature and were thus insufficient in and of themselves to
warrant admission.** Having reviewed the references in question and considering that the criteria
for admission of evidence set out in Rule 89(C) of the Rules are cumulative, that the tendering party
bears the burden of showing that these are met, and the deference accorded to trial chambers on

%7 the Appeals Chamber finds that KaradZi¢ fails to

matters related to the admissibility of evidence,
demonstrate discernible error on the part of the Trial Chamber. The Appeals Chamber therefore
finds that Karadzic fails to show that the Trial Chamber abused its discretion in concluding that the

proposed evidence was not sufficiently relevant or probative to merit admission.

324. Based on the foregoing, the Appeals Chamber dismisses Ground 25 of KaradZi¢’s appeal.

8417, 24 January 2013 p. 32696.

842 T, 12 February 2013 p. 33424; T. 31 May 2013 pp. 39083, 39084.

843 Karadi¢ Appeal Brief, para. 422.

844 Sainovic et al. Appeal Judgement, para. 162, referring to Prlic et al. Decision of 12 January 2009, para. 17.

843 See T. 28 November 2012 pp. 30518, 30519.

846 T 28 November 2012 pp. 30518, 30519.

87 Prli¢ et al. Appeal Judgement, para. 143; Sainovic et al. Appeal Judgement, para. 163, referring to Prii¢ et al.
Decision of 12 January 2009, para. 17.
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21. Alleged Errors Concerning the Testimony of Radivoje Miletié (Ground 26)

325. On 9 May 2013, the Trial Chamber granted KaradZi¢’s request to subpoena General
Radivoje Mileti¢, the former VRS Chief of Administration, to testify.**® The Trial Chamber -
considered that the issues upon which Mileti¢ would provide evidence pertained to KaradZic’s
“responsibility for crimes committed pursuant to the alleged joint criminal enterprise to eliminate
the Bosnian Muslims of Srebrenica [...] and his mens rea for the crime of genocide charged in
Count 2 and for other crimes charged in Counts 3 to 8 of the Indictment” and, therefore, would
“materially assist [KaradZi¢] with respect to those clearly identified issues relevant to his case.”**
The Trial Chamber further found that, by virtue of Miletié’s former position, he was “uniquely
situated” to give evidence about the specific identified issues and, given the scope of his anticipated
evidence, it was “not obtainable through other means.”®*® On 4 February 2014, Mileti¢ requested
that his testimony be postponed, stating that it would not be possible for him to testify due to health
reasons,”! and the Trial Chamber, proprio motu, vacated the subpoena after considering the impact

on Mileti¢’s health if he were to testify.gsz.

326. On 18 February 2015, several months after the completion of closing arguments, Karadzic¢
requested leave to re-open the Defence case to call Miletic.*® On 3 March 2015, the Trial Chamber
denied the request considering that there was “nothing before the Chamber which would suggest
that Miletic¢’s health condition [had] improved to such an extent that the medical issues which were
the basis for vacating the subpoena, [were] no longer a concern.”*** The Trial Chamber also noted
that “the decision whether or not to re-open a case at [a] very advanced stage of proceedings

. . .. .. . ,855
involves a very different assessment from the initial decision to subpoena a witness.’

327. Subsequently, on 14 April 2015, KaradZi¢ renewed his request, submitting that Mileti¢’s

medical issues were no longer a concern®*® and that the probative value of his evidence outweighed

88 Prosecutor v. Radovan Karad#ic, Case No. IT-95-5/18-T, Decision on Accused’s Motion to Subpoena Radivoje
Miletié, 9 May 2013 (“Decision on Mileti¢’s Subpoena”), paras. 1, 2, 17.

349 Decision on Mileti¢’s Subpoena, para. 13.

%30 Decision on Mileti¢’s Subpoena, para. 14.

B prosecutor v. Radovan Karad#i¢, Case No. IT-95-5/18-T, Request of Radivoje Mileti¢ to Postpone His Court
A;mearance, 7 February 2014 (confidential), paras. 3, 7.

%2 Prosecutor v. Radovan Karadzi¢, Case No. IT-95-5/18-T, Decision on Request by Radivoje Miletic to Postpone
Date of Testimony, 13 February 2014 (confidential), paras. 11, 13.

83 prosecutor v. Radovan Karadzic¢, Case No. IT-95-5/18-T, Sixth Motion to Re-Open Defence Case: General
Mileti[€¢]’s Testimony, 18 February 2015 (confidential) (“Motion of 18 February 2015™), para. 1.

84 prosecutor v. Radovan Karadzic, Case No. IT-95-5/18-T, Decision on Accused’s Sixth Motion to Re-open Defence
Case, 3 March 2015 (confidential) (“Decision of 3 March 2015”), paras. 13, 15.

85 Decision of 3 March 2015, para. 14.

86 prosécutor v. Radovan Karad?i¢, Case No. IT-95-5/18-T, Motion to Re-Open Defence Case No. Six bis: General
Mileti[¢] Testimony, 14 April 2015 (confidential) (“Motion of 14 April 2015”), paras. 1, 18, 21.
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the impact that might result from any delay.857 The Trial Chamber denied the renewed request,
finding that the case was at an advanced stage, that there was “lack of detail” on the content of

Mileti¢’s proposed evidence, and that, in any case, nothing suggests that the evidence would have -

such probative value, in light of other evidence on the record.®*®

328. KaradZi¢ submits that, by refusing to re-open the case and hear Mileti¢’s evidence, the Trial
Chamber abused its discretion and violated his right to a fair trial and that a new trial should be
ordered where the evidence can be heard.* In particular, he contends that the Trial Chamber’s

emphasis on the late “stage of the deliberations™ as a basis for rejecting the request resulted in an

860

erroneous assessment.” He further contends that the Trial Chamber erred in its assessment of the

probative value of the evidence.®™ He argues that Mileti€’s evidence was directly relevant to

- Karadzi¢’s alleged knowledge of, agreement to, and participation in the joint criminal enterprise to

e

kill Bosnian Muslim men as well as to KaradZi¢’s intent to eliminate the Bosnian Muslims of

. 862
Srebrenica.

329.  The Prosecution responds that the Trial Chamber’s denial of KaradZi¢’s request to re-open

his case was a proper and reasonable exercise of its discretion®” and that KaradZi¢ has failed to

864

show how Mileti¢’s testimony would have impacted the Trial Judgement.”™" In particular, the

Prosecution contends that the Trial Chamber propérly assessed the probative value of Mileti¢’s

57 Motion of 14 April 2015, para. 20.

% Prosecutor v. Radovan Karadzic, Case No. IT-95-5/18-T, Decision on Accused’s Sixth Bis Motion to Re-Open
Defence Case, 7 May 2015 (“Decision of 7 May 2015”), paras. 15-17.

%9 KaradZi¢ Appeal Brief, paras. 426, 445, 446; T. 23 April 2018 pp. 116-118. See also Karadzi¢ Notice of Appeal, p.
11.

80 KaradZi¢ Appeal Brief, para. 437. In support of this argument, Karad?i¢ suggests that the Trial Chamber failed to
assess whether a party would be prejudiced, rather than whether the Trial Chamber itself would be inconvenienced, and
argues that any delay resulting from hearing Mileti¢’s evidence would have been “de minimis”. KaradZi¢ Appeal Brief,
para. 437. Karadzi¢ further argues that a survey of cases where proceedings were re-opened and resulted in similar or
greater delays than that anticipated in his case reflects that the Trial Chamber’s refusal to re-open the Defence case is
contrary to precedent and demonstrates an abuse of its discretion. See KaradZi¢ Appeal Brief, paras. 439-443.

861 Raradzié Appeal Brief, paras. 428, 436.

862 Karadzi¢ Appeal Brief, paras. 430-436. See also KaradZi¢ Reply Brief, paras. 124, 126, 128; T. 23 April 2018 pp.
116-118. KaradZi¢ suggests that the Trial Chamber made “about-faces” in finding that Mileti¢’s evidence lacked
sufficient probative value to justify re-opening the case as it contradicted its earlier findings on the potential
significance of the evidence in question, as set forth in the Decision on Mileti¢’s Subpoena. KaradZi¢ Appeal Brief,
paras. 428, 429, 430, 432. In this respect, KaradZi¢ observes that, when issuing the subpoena, the Trial Chamber found
that “Mileti[€] is uniquely situated to give evidence regarding the Accused’s knowledge of and/or involvement in the
alleged execution of prisoners from Srebrenica”, yet, in denying the request to re-open the Defence case, found that
“there was nothing to suggest that Mileti[¢]’s evidence would be so probative with respect to the issues of President
KaradZi¢’s mens rea for genocide and forcible transfer so as to warrant re-opening the defence case.” KaradZié Appeal
Brief, para.. 429, referring to Decision on Mileti¢’s Subpoena, para. 14; Decision of 7 May 2015, para. 16. See also
Karadzi¢ Reply Brief, paras. 124, 126, 128.

86 Prosecution Response Brief, para. 237.

864 See Prosecution Response Brief, paras. 237-244; T. 23 April 2018 pp. 185-188. The Prosecution submits that the fact
that other trial chambers re-opened cases in different circumstances does not show that the Trial Chamber abused its
discretion because, unlike in this case, in the other cases the trial chambers found the probative value of the proposed
evidence to be sufficient to warrant re-opening despite any possible delays. See Prosecution Response Brief, para. 240.
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evidence in light of other evidence already on the record.*®® The Prosecution also submits that
KaradZi¢ has not shown how Mileti¢’s proposed evidence, which the Trial Chamber found lacking
in probative value on the very issues for which KaradZi¢ sought his testimony, could have impacted

866

the Trial Judgement.”™™ In this respect, it contends that KaradZi¢’s submissions concerning the

potential probative value of Mileti¢’s evidence are contradicted by Mileti¢’s Rule 65 ter Summary,

< 867

which suggested minimal contact with KaradZi¢,”™  and that specific aspects of Mileti¢’s proposed

evidenc¢ are cumulative of evidence from other VRS officers which the Trial Chamber rej ected.

330. The Appeals Chamber recalls that matters related to the management of trial proceedings,
including the decision to re-open a party’s case, fall within the discretion of the trial chamber.*® In
order to successfully challenge a discretionary decision, a party must demonstrate that the trial

chamber committed a discernible error resulting in prejudice to that party.870

331. In support of this ground of appeal, KaradZi¢ highlights findings in the Trial Judgement and

871 . v g
In particular, KaradZi¢

argues that Mileti¢’s evidence was “directly relevant” to such findings.
identifies three specific factual findings in the Trial Judgement as “crucial” to the Trial Chamber’s
ultimate determination of Karad7i¢’s individual criminal responsibility for crimes committed in
Srebrenica.®” As discussed below, irrespective of whether the Trial Chamber erred in declining to
re-open the Defence case to hear Mileti¢, the Appeals Chamber concludes that Karadzi¢ has not
demonstrated that Mileti¢’s evidence could have impacted the Trial Chamber’s findings with

respect to KaradZi¢’s individual criminal responsibility for the crimes in Srebrenica.

85 Prosecution Response Brief, para. 238. The Prosecution also suggests that Karad#i¢’s submission that the Trial
Chamber acted inconsistently in first issuing a subpoena for Mileti¢ and then denying KaradZi¢’s re-opening request
ignores the fact that the decisions were made at markedly different stages of proceedings with the latter coming after the
Trial Chamber had heard other Defence witnesses on similar topics and after it had already admitted some of the
exhibits associated with Mileti¢. Prosecution Response Brief, para. 238.

866 prosecution Response Brief, para. 241, See also T. 23 April 2018 pp. 185-188.

887 Pprosecution Response Brief, para. 242, referring to Prosecutor v. Radovan KaradZic¢, Case No. IT-95-5/18-T,
Supplemental Rule 65 ter Summary and List of Exhibits for General Radivoje Mileti[¢], 18 June 2013 (“Mileti¢ Rule
65 ter Summary”), p. 2. See also T. 23 April 2018 pp. 185-188.

868 Prosecution Response Brief, paras. 243, 244. The Prosecution further argues that, in his own response to KaradZi¢’s
subpoena request, Mileti¢ downplayed his knowledge and authority, claiming: (i) he was outside the “narrow command
circle”; (i) his knowledge of directives was limited to “technical aspects™; and (iii) he lacked first-hand knowledge of
the July 1995 events in Srebrenica. Prosecution Response Brief, para. 241. The Prosecution also suggests that Miletic’s
conviction for his involvement in forcibly transferring Srebrenica Muslims and the finding that he told others to
withhold relevant information from the ICTY limit the credibility of his proposed evidence. Prosecution Response
Brief, para. 241.

89 See Prlic et al. Appeal Judgement, paras. 26, 119; Sainovic et al. Appeal Judgement, para. 29; Prosecutor v. Ante
Gotovina et al., Case No. IT-06-90-AR73.6, Decision on Ivan Cermak and Mladen Markaé Interlocutory Appeals
Against Trial Chamber’s Decision to Re-open the Prosecution Case, 1 July 2010, para. 5; Prosecutor v. Vujadin
Popovic et al., Case No. IT-05-88-AR73.5, Decision on Vujadin Popovi¢’s Interlocutory Appeal Against the Decision
on the Prosecution’s Motion to Reopen Its Case-in-Chief, 24 September 2008, para. 3.

870 Stanisi¢ and Zupljanin Appeal Judgement, para. 470; Nyiramasuhuko et al. Appeal Judgement, paras. 68, 138, 185,
295, 431, 2467; Popovié et al. Appeal Judgement, para. 131; Nizeyimana Appeal Judgement, para. 286.

7! See KaradZi¢ Appeal Brief, paras. 430-436.

872 See Karadzic¢ Appeal Brief, paras. 430-436, referring to Trial Judgement, paras. 5805, 5830, 5799.
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332. KaradZi¢ refers to the Trial Chamber’s finding that he acquired knowledge of the VRS’s
plan to kill the prisoners from Srebrenica sometime before his conversation with Miroslav Deronjic¢
on 13 July 1995, during which he manifested his agreement with the plan to kill the prisoners and
ordered that they be transferred to Zvornik.*”” Karad7i¢ suggests that Mileti¢ was prepared to testify
that: (i) “he never informed President Karad[Z]i[¢], either in writing or orally, that prisoners from

874 ..
d”;""" (i1) he “never saw any reference to

Srebrenica would be, were being, or had been execute
killing prisoners from Srebrenica in any written VRS reports”;875 (111) “never knew of any plan to
kall prisohers from Srebrenica”;*’® (iv) [REDACTED];*"” and (v) “based upon his knowledge of
President Karad[Z]i[¢], he could not imagine that he would ever favour or condone the execution of

prisoners”.*”® This evidence, KaradZi¢ asserts, was directly relevant to the Trial Chamber’s findings

of Karadzi¢’s “knowledge of and agreement to the JCE to kill the men.”®”

333. The Appeals Chamber observes that the Trial Chamber found that KaradZi¢ “adopted and
embraced” the plan to kill Bosnian Muslim men and boys in Srebrenica during the intercepted
conversation with Deronji¢ on the evening of 13 July 1995, when he issued what the Trial Chamber
found to be a coded direction to transfer detainees to Zvornik where they would be executed.®™ It
found that this conversation, along with various subsequent acts — including disseminating false
information to the media, publicly congratulating units involved in the killing operation in Zvornik,
and failing to initiate investigations or prosecutions of the direct perpetrators of the crimes
committed in Bratunac and Zvornik — demonstrated KaradZi¢’s agreement to the expansion of the

objective of the joint criminal enterprise to encompass the killing of Bosnian Muslim males.**

© 334. The Appeals Chamber notes that KaradZi¢ does not claim that Mileti¢ could have testified as
to the content of the relevant phone call or about Karadzi¢’s subsequent acts upon which the Trial
Chamber relied to infer his agreement to the killing of Bosnian Muslim males. While KaradZzic¢
asserts that [REDACTED], the Appeals Chamber notes that KaradZi¢ has not explained how
Mileti¢’s [REDACTEDY] could have affected the Trial Chamber’s consideration of the evidence of

the intercepted conversation with Deronji¢ on the evening of 13 July 1995.

¥73 Karad7i¢ Appeal Brief, para. 430, referring to Trial Judgement, para. 5805.

¥74 Karadzi¢ Appeal Brief, para. 431, referring to Prosecutor v. Radovan Karadzi¢, Case No. IT-95-5/18-T, Motion for
Subpoena: General Radivoje Mileti[¢], 2 April 2013, para. 7.

875 KaradZi¢ Appeal Brief, para. 431, referring to Mileti¢ Rule 65 ter Summary, p. 2.

¥76 Karadzi¢ Appeal Brief, para. 431, referring to Mileti¢ Rule 65 ter Summary, p. 2.

¥77 Karadzi¢ Appeal Brief, para. 431, referring to [REDACTED].

¥78 Karadzi¢ Appeal Brief, para. 431, referring to Mileti¢ Rule 65 ter Summary, p. 3.

879 Karad#i¢ Appeal Brief, para. 432.

880 Trial Judgement, paras. 5805, 5811.

881 See Trial Judgement, paras. 5811-5814.
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335. The Appeals Chamber also observes that, while the Trial Chamber could only make a
positive determination about KaradZi¢’s agreement to the expanded objective of the joint criminal
enterprise encompassing the killing of Bosnian Muslim men and boys as of the conversation with
Deronji¢ on the evening of 13 July 1995, it determined that KaradZi¢ must have known about the
plan to kill prior to the conversation.®® In inferring both his prior knowledge and
“contemporaneous” knowledge of the progress of the killings that followed the conversation with
Deronji¢, the Trial Chamber found that KaradZi¢ was receiving relevant information from multiple

channels.*®?

336. The Appeals Chamber therefore finds that KaradZi¢ has not demonstrated that Mileti¢’s
proposed evidence about his own lack of knowledge of the killings or the fact that he himself did
not inform KaradZi¢ could have impacted the relevant findings of the Trial Chamber. Similarly,
given that the Trial Chamber acknowledged that it did not receive evidence that written reports
which reached Karad?i¢ mentioned killings of Bosnian Muslim prisoners,*®* the Appeals Chamber
finds that KaradZi¢ has not demonstrated that Mileti¢’s proposed evidence regarding lack of
references to killings in written VRS reports could have affected the relevant conclusions. Finally,
in light of the other and more concrete evidence relied upon by the Trial Chamber to make findings
that KaradZi¢ had knowledge of and agreed to the expanded purpose of the joint criminal enterprise,
the Appeals Chamber finds that KaradZi¢ has not demonstrated that Mileti¢’s proposed evidence
that “he could not imagine that [KaradZi¢] would ever favour or condone the execution of

prisoners” could have impacted any of the relevant findings.

337. KaradZi¢ also refers to What he describes as the Trial Chamber’s finding that “Karad[Z]i[¢]
opposed opening a corridor to allow the men from the column which had left Srebrenica to pass to
Bosnian Muslim territory, and that this demonstrated that President KaradZi¢ shared the intent to
destroy the group.”885 He argues that Mileti¢ “was privy to President Karad[Z]i[¢]’s inquiries to the

VRS Main Staff about the corridor on 16 July” and “never received any information or impression

882 Trial Judgement, para. 5811.

83 See Trial Judgement, paras. 5801-5812, 5830.

884 Trial Judgement, para. 5801. The Trial Chamber noted, however, that, beginning on 12 July 1995, the daily combat
reports described the transport of the Bosnian Muslim population, the existence of the movement of the column
attempting the reach Tuzla, as well as Bosnian Serb forces’ attempts to block the progress of the column, and on 13 and
14 July 1995, the reports described capture and surrender of large numbers of men from the column and continuing
efforts to block the progress of the column. It also noted Popovié’s direction to Jokié not to make a record of killings.
See Trial Judgement, para. 5801.

85 Karadzi¢ Appeal Brief, para. 433, referring to Trial Judgement, para. 5830. See also KaradZié¢ Reply Brief,
para. 127.
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that President Karad[Z]i[¢] wanted the corridor closvad”,886 and therefore that his testimony could

“have refuted the key element used to establish President Karad[Z]i[¢]’s genocidal intent.”%%’

338. The Appeals Chamber observes that the closure of the corridor was not the “key element”
relied upon by the Trial Chamber to infer that KaradZi¢ shared “the intent that every able-bodied
Bosnian Muslim male from Srebrenica be killed.”®® The Trial Chamber relied upon a number of
elements, including KaradZi¢’s awareness that thousands of Bosnian Muslim men, constituting a
very significant percentage of the Bosnian Muslim males from Srebrenica, were held by Serb forces
in the Srebrenica area, and further, that despite KaradZi¢’s contemporaneous knowledge of the
killings, he agreed to and did not intervene to halt or hinder the killing aspect of the plan to
eliminate between 13 and 17 July 1995; rather, he ordered that the detainees be moved to Zvornik
where they were killed.*® While the Trial Chamber did rely upon the fact that Milenko Karisik was
promptly sent to investigate Vinko Pandurevi¢’s decision to open the corridor and the corridor was
closed within a day,*" in this respect, it also had regard to later actions of KaradZi¢ in relation to the
column and the corridor, noting that “although [KaradZic] touted the opening of the corridor when
speaking to the international press, in a closed session of the Bosnian Serb Assembly held weeks
later, [he] expressed regret that the Bosnian Muslim males had managed to pass through Bosnian
Serb lines.”®! The Appeals Chamber therefore finds that KaradZi¢ has not demonstrated that

Mileti¢’s proposed evidence could have impacted the relevant Trial Chamber findings.

339.  Finally, KaradZzi¢ refers to what he describes as the Trial Chamber’s finding that “by signing
[the Directive for Further Operations No. 7 (“Directive 77)], and reducing the humanitarian aid that
reached Srebrenica, President Karad|Z]i[¢] demonstrated his intent that the Bosnian Muslims be
' for—cibly transferred from Srebrenica.”®” He argues that “General Mileti[¢] was the person in the
VRS Main Staff responsible for issues relating to humanitarian aid and who drafted Directive 7”
and, according to him, “there was no plan to reduce humanitarian aid to the enclave resulting from

Directive 7 or any other order of President Karad([Z]i[¢]’s, and neither President Karad[Z]i[¢] nor the

%86 Karad7i¢ Appeal Brief, para. 434, referring to Mileti¢ Rule 65 ter Summary, p. 3]REDACTED]. See also KaradZi¢
Reply Brief, para. 128. ,

%7 KaradZi¢ Appeal Brief, para. 434. The Appeals Chamber notes that KaradZi¢ adds, in reply, that: “General Mileti¢
played a significant role in monitoring the column and the corridor. He denied a request to open the corridor, and later
ordered an investigation into its opening. As such General Mileti¢ was in a unique position to exonerate Karad[Z]i[¢] on
the issues relating to President KaradZi¢’s role in the corridor and his alleged intent to destroy Srebrenica’s Muslims,
and could have done so if allowed to testify.” KaradZi¢ Reply Brief, para. 128 (internal references omitted).

888 Trial Judgement, para. 5830. ‘

889 Trjal Judgement, paras. 5829, 5830.

890 Trial Judgement, para. 5830.

81 Trjal Judgement, para. 5830. The Appeals Chamber notes that KaradZi¢’s precise words were “in the end several
thousand fighters did manage to get through” and that “[we] were not able to encircle the enemy and destroy them.” See
Trial Judgement, para. 5474, referring to Exhibit P1412, p. 17.

892 Karadzi¢ Appeal Brief, para. 435, referring to Trial Judgement, para. 5799.
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VRS Main Staff ever gave any orders to reduce humanitarian aid to Srebrenica after March

1995.”893

340. The Appeals Chamber observes that the paragraph of the Trial Judgement cited by KaradZi¢
makes no mention of KaradZi¢’s “intent that the Bosnian Muslims be forcibly transferred from
Srebrenica” and contains no finding that such intent was demonstrated by KaradZi¢ “signing
Directive 7, and reducing the humanitarian aid that feached Srebrenica.”%* Rather, the paragraph in
question addresses actions taken by KaradZi¢, which, in the Trial Chamber’s view, established that

he was a “directing force” in the events leading up to the take-over of Srebrenica.®”

341.  With respect to its analysis of and findings in relation to Directive 7 and its implementation,
the Trial Chamber noted the reference in Directive 7 to “creat[ing] an unbearable situation of total

896
757" and,

insecurity with no hope of further survival or life for the inhabitants of Srebrenica and Zepa
further, that this language was repeated in the “Order for Defence and Active Combat Operations,
Operative No. 77, issued several days after Directive 7 was disseminated to the various VRS corps
on or around 18 March 1995.%°” The Trial Chamber considered and rejected the evidence of several
VRS officers that this was never “implemented in practice,” because, among other reasons, it was

contradicted by other evidence showing that Directive 7 was implemented on the ground.®®

342. The Trial Chamber then made a number of findings relating to the restrictions on
humanitarian convoys imposed by Bosnian Serb forces and the denial of access to a number of
areas, which had occurred in practice,*” and concluded that this aspect of Directive 7 was indeed
implemented.” The Trial Chamber further found that the humanitarian situation deteriorated in
Srebrenica following the issuance of Directive 7.°°! In making these findings, the Trial Chamber

relied on evidence from multiple sources, including humanitarian agencies and their representatives,

85 Raradzi¢ Appeal Brief, para. 435, referring to Miletié Rule 65 ter Summary, p. 2; [REDACTED].

894 See Trial Judgement, para. 5799.
5 See Trial Judgement, para. 5799. In this context, the Trial Chamber referred to its findings that KaradZic¢
implemented Directive 7 by restricting access to Srebrenica and that this restriction allowed him to maintain control
over goods and personnel entering the enclave during the months and weeks leading to its take-over. Trial Judgement,
para. 5799, referring to Trial Judgement, paras. 5756-5759.

°® Trial Judgement, para. 4980, referring to Exhibit P838, p. 10.

87 Trial Judgement, para. 4981, referring to Exhibit P3040, pp. 5, 6.

%% Trial Judgement para. 4982. See also Trial Judgement, paras. 5004-5035. The Trial Chamber also noted that
Directive 7 stipulated that relevant State and military organs responsible for work with UNPROFOR and humanitarian
organizations should “through the planned and unobtrusively restrictive issuing of permits, reduce and limit the logistics
support of UNPROFOR to the enclaves and the supply of material resources to the Muslim population.” Trial
Judgement, para. 4980, referring to Exhibit P838, p. 14.

89 See Trial Judgement, paras. 4989-4901.
900 Tria] Judgement, para. 4991.
%1 See Trial Judgement, paras. 4989-4992.
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as well as the VRS and individual VRS officers.””®> The Appeals Chamber is therefore not

persuaded that Mileti¢’s evidence could have impacted the relevant Trial Chamber findings.

343, In light of the foregoing, the Appeals Chamber finds that KaradZi¢ has not demonstrated that
the Trial Chamber’s decision to deny his request to re-open the case to hear Mileti¢ could have
impacted any of the relevant Trial Chamber findings. Therefore, KaradZi¢ has not demonstrated that

the Trial Chamber’s decision resulted in prejudice to him.

344. Based on the foregoing, the Appeals Chamber dismisses Ground 26 of Karadzié’s appeal.

902 See, e.g., Trial Judgement, paras. 4989, 4991, 4992 and references cited therein.
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22. Alleged Violation of the Right to an Impartial Tribunal (Ground 27)

345. [REDACTED] and his written statement was admitted into evidence.”® [REDACTED] gave
evidence related to events [REDACTED].*™ In convicting Karadzi¢ of Counts 3 through 8 of the
Indictment, the Trial Chamber relied in part on [REDACTED] evidence, along with other evidence,
in connection with its findings on [REDACTED],*” [REDACTED],”® [REDACTED],’” and
' [REDACTED],*® [REDACTED],*® and [REDACTED].”* |

346. [REDACTED].”"' At the time, [REDACTED],”"® who later became a judge of the Trial
Chamber in this case.’’> [REDACTED] was not present during [REDACTED] testimony.”** The
Trial Judgement does not-indicate whether [REDACTED] recused himself from deliberating on
[REDACTED] evidence. Although Karadzi¢ was aware of [REDACTED], he did not raise the issue

before the Trial Chamber.”'

347. Karadzi¢ submits that the Trial Chamber erred in failing to provide him with a fair and
impartial trial and in finding him guilty on Counts 3 through 8 of the Indictment on the basis of the
evidence of [REDACTED].”*® According to Karadi¢, [REDACTED].”"

348. KaradZi¢ also submits that the Trial Chamber violated Rule 15(A) of the ICTY Rules for
failing to recuse [REDACTED] from the deliberations [REDACTED].918 In this respect, Karadzic¢
argues that in the course [REDACTED].>" As a result, Karad?i¢ asserts that a properly informed

observer would have reasonably apprehended bias and that his right to an impartial tribunal was

consequently violated.”® In support, KaradZi¢ refers to national legislation on the disqualification

%3 IREDACTED].

%% IREDACTED].

%% IREDACTED].

%6 IREDACTED].

%7 IREDACTED].

%% [REDACTED)].

°% IREDACTED].

°10 rREDACTED].

I [REDACTED].

12 IREDACTED].

°3 Prosecutor v. Radovan Karad?ic, Case No. IT-95-5/18-PT, Order Regarding Composition of a Bench of the Trial
Chamber, 4 September 2009, p. 2.

°4 See [REDACTED].

15 Karadzi¢ Appeal Brief, n. 633; KaradZi¢ Reply Brief, para. 133, [REDACTED].
%16 See KaradZié Notice of Appeal, p. 11; Karad#ié Appeal Brief, paras. 447-460.
7 Karadzi¢ Appeal Brief, paras. 451, 459.

%18 KaradZi¢ Notice of Appeal, p. 11; KaradZi¢ Appeal Brief, paras. 450, 458.

°1 Karad#i¢ Appeal Brief, paras. 449, 451, 457.

20 See Karad?i¢ Appeal Brief, paras. 450-452.
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of a judge and to jurisprudence concerning withdrawal in order to avoid the apprehension of bias.”*!

KaradZi¢ submits that [REDACTED] should have withdrawn from the deliberations concerning
[REDACTED] evidence and allowed the reserve judge to take his place.”®* According to KaradZic,

[REDACTED] participation in deliberations on [REDACTED] evidence violated his right to an

impartial tribunal.”®

349. The Prosecution responds that before trial KaradZi¢ had been informed about [REDACTED]
and that this information might be relevant to his right to challenge the composition of the bench.”**
Upon receiving this information, Karadzi¢ stated that he was considering how to respond.925 The
Prosecution contends that his failure to raise this issue at trial was a tactical choice which is
highlighted by the fact that he sought disqualification of another judge and even the entire bench,
but that he had never raised the issue of [REDACTED].** The Prosecution further argues that
Karadzi¢ waived his right to raise this issue since he failed to raise it at the appropriate time, which

was during the trial.”?’

350. The Prosecution also submits that [REDACTED] is not one that would have affected his
impartiality within the meaning of Rule 15(A) of the ICTY Rules.” According to the Prosecution,
a reasonable observer would not apprehend bias since they would conclude that [REDACTED] was
able to examine the evidence in “an unprejudiced and impartial manner”.”” In addition, the

Prosecution asserts that a reasonable observer would have been aware that [REDACTED] ended

long before the trial started and that [REDACTED)] did not reflect his personal opinions.930

351. Inreply, KaradZi¢ maintains that he has not waived his right to raise the issue on appeal and
that it has been the practice of the Appeals Chamber to treat the issue of bias as a special

3
1.9 1

circumstance that would justify consideration of the merits on appea KaradZi¢ maintains that

[REDACTEDY] did not disqualify him from the entire case but that he should not have participated

92! Karadzié Appeal Brief, paras. 454-456 referring to 28 U.S.C. 455(a), (b)(2), Williams v. Pennsylvania, 136 S.Ct. -
1899°(2016), United States v. Ferguson and Joseph, 550 F. Supp. 1256, 1260 (1982), Hadler v. Union Bank and Trust
Co. of Greensburg, 765 F. Supp. 976, 979 (1991), In re Faulkner, 856 F.2d 716, 721 (Sth Cir. 1988), Fried v. National
Australia Bank [2000] FCA 787.

922 Karad7i¢ Appeal Brief, para. 458.

923 Karad7ié Appeal Brief, para. 458.

24 prosecution Response Brief, paras. 245, 246.

923 prosecution Response Brief, para. 246.

926 prosecution Response Brief, para. 246; T. 23 April 2018 p. 167,

27 prosecution Response Brief, paras. 246, 247; T. 23 April 2018 p. 167.

928 prosecution Response Brief, para. 249.

72 prosecution Response Brief, paras. 248, 249.

30 prosecution Response Brief, para. 249.

%1 Karadzi¢ Reply Brief, para. 132, referring to Sainovic et al. Appeal Judgement, para. 182.
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in the deliberations on the evidence [REDACTED].*** KaradZi¢ further replies that this error is not
rendered harmless since the two remaining judges deliberated on the evidence and it is unknown to

what extent [REDACTED] contributed to the deliberations.**?

352. The right of an accused to be tried before an independent and impartial tribunal is an

1.3 Impartiality is a required quality for a

integral component of the fundamental right to a fair tria
judge at the Tribunal, and a judge may not sit in any case in which he has, or has had, any
association which might affect his impartiality.”® The Appeals Chamber observes that, as a general
rule, a judge should not only be subjectively free from bias but also that nothing surrounding the

circumstances would objectively give rise to an appearance of bias.”®

353. Rule 15 of the ICTY Rules prescribes a specific procedure for challenging the participation
of a judge in a case on the grounds of bias. The Appeals Chamber recalls, however, that a
presumption of impartiality attaches to judges of the Tribunal which cannot be easily rebutted.”*”
Where allegations of bias are raised on appeal, there is a high threshold to reach in order to rebut
the presumption of impartiality and it is for the appealing party alleging bias to set forth

substantiated and detailed arguments in support of demonstrating the alleged bias.”*®

354. The Appeals Chamber observes that, shortly after the assignment of [REDACTED] to the
case, the Trial Chamber provided KaradZi¢ with specific information concerning [REDACTED],
which highlighted the relevance of this information to a potential challenge to the composition of
the bench.”® After receiving this information, KaradZi¢ stated in a submission that he would
respond to this information after the Trial Chamber decided on the scope of the case.”® Ultimately,

Karadzi¢ did not pursue this matter at trial. The Appeals Chamber finds that KaradZi¢’s inaction at

52 Karadzi¢ Reply Brief, paras. 133, 134.

?3 Karadzi¢ Reply Brief, para. 136.

B4 Prosecutor v. Augustin Ngirabatware, Case No. MICT-12-29-R, Order to the Government of the Republic of Turkey

for the Release of Judge Aydin Sefa Akay, 31 January 2017, para. 11 and references cited therein; FurundZija Appeal

Judgement, para. 177.

%5 Article 13 of the ICTY Statute; Rule 15(A) of the ICTY Rules. The requirement of impartiality is also explicitly

stated in Rule 14(A) of the ICTY Rules, pursuant to which, upon taking up duties, a Judge solemnly declares to perform

his duties and exercise his powers “impartially and conscientiously”.

36 Renzaho Appeal Judgement, para. 21; Rutaganda Appeal Judgement, para. 39; FurundZija Appeal Judgement, para.

189; Celebici Appeal Judgement, para. 682.

%7 See, e.g., Renzaho Appeal Judgement, para. 21; Nahimana et al. Appeal Judgement, para. 48; Rutaganda Appeal

Judgement, para. 42. ,

% Renzaho Appeal Judgement, para. 23, referring to The Prosecutor v. Casimir Bizimungu et al., Case No. ICTR-99-

50-AR73.8, Decision on Appeals Concerning the Engagement of a Chambers Consultant or Legal Officer, 17

December 2009, para. 10, Karera Appeal Judgement, para. 254, Nahimana et al. Appeal Judgement, paras. 47-90,

Ntagerura et al. Appeal Judgement, para. 135, Rutaganda Appeal Judgement, para. 43, FurundZija Appeal Judgement,

paras. 196, 197. :

9% IREDACTED].

%0 See Prosecutor v. Radovan Karad?ic, Case No IT-95-05/18-PT, Response to Prosecution’s Second Rule 73 bis
- Submission, 30 September 2009, n. 3.
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trial in the face of his awareness of [REDACTED], which was specifically brought to his attention
by the Trial Chamber, demonstrates that he did not object to [REDACTED] participation in his case
at trial on the basis of an alleged apprehension of bias and could result in the possible waiver of this
argument on appeal. Notwithstanding, in view of the fundamental importance of an impartial
tribunal, the Appeals Chamber holds that it would not be appropnate to apply the waiver doctrine to

Karadzic¢’s allegation of error and will consider the matter.”*

355. The Appeals Chamber considers that a fair-minded observer with sufficient knowledge of
the specific circumstances would not apprehend bias. An informed observer would know that,
[REDACTED].”* [REDACTED] More importantly, an informed observer would know that the
ICTY was established to hear a number of cases related to the same overall conflict and that ICTY
judges will be faced with oral and material evidence relating to the same facts which, as highly
qualified professional judges, will not affect their impartiality.”* Moreover, as a trial chamber
judge, [REDACTED] had the obligation to withdraw from the case if he considered that
[REDACTED] might have affected his impartiality in the present case given his access to
confidential information [REDACTED].”* [REDACTED], however, did not withdraw. In the
absence of evidence to the contrary, it is assumed that, by virtue of their training and experience,
judges will rule fairly on the issues before them, relying solely and exclusively on the evidence

adduced in the particular case.”?

356. In any event, the Appeals Chamber recalls that where a party alleges on appeal that its right
to a fair trial has been infringed, it must prove that the violation caused prejudice that amounts to an
error of law invalidating the judgement.946 Having not demonstrated circumstances giving rise to an
objective appearance of bias, the Appeals Chamber further observes that Karadzi¢’s submissions on
appeal in no way demonstrate prejudice as a result of [REDACTED] participation in his
proceedings. KaradZi¢ provides no references to the assessment of [REDACTED)] evidence in the
Trial Judgement to support the suggestion that the Trial Chamber’s deliberations were

impermissibly influenced by information [REDACTED)].

%1 Cf Nahimana et al. Decision of 5 March 2007, para. 15, referring to Niyitegeka Appeal Judgement, para. 200.

%2 IREDACTED].
3 Prosecutor v. Momdilo Krajisnik, Case No. IT-00-39-PT, Decision on the Defence Application for Withdrawal of a
Judge from the Trial, 22 January 2003, para. 15.
94 See Rule 15(A) of the ICTY Rules.

Karera Appeal Judgement, para. 378, referring to Nahimana et al. Appeal Judgement, para. 78.

S Nyiramasuhuko et al. Appeal Judgement, para. 346; Ndindiliyimana et al. Appeal Judgement, para. 29; Sainovic et
al. Appeal Judgement, para. 29 and references cited therein.
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357. For the foregoing reasons, the Appeals Chamber finds that KaradZi¢ does not demonstrate
that [REDACTED] participation in this case deprived him of his right to an impartial tribunal. The
Appeals Chamber dismisses Ground 27 of KaradZi¢’s appeal.
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B. Municipalities

1. Alleged Errors in Finding the Existence of a Common Plan of the Overarching JCE (Ground

28)

358. The Trial Chamber concluded that between October 1991 and 30 November 1995, the
Overarching JCE existed with a common plan to peﬁnanently remove Bosnian Muslims and
Bosnian Croats from Bosnian Serb claimed territory in Bosnié and Herzegovina through the crimes
of deportation, inhumane acts (forcible transfer), persecution (forcible transfer and deportation), and
persecution through the underlying acts of unlawful detention and the imposition and maintenance
of restrictive and discriminatory measures as crimes against humanity.”* It found that by virtue of
the functions and positions held by KaradZi¢ and through the impact of his acts and omissions, he

significantly contributed to the Overarching J CE.**®

359. In particular, the Trial Chamber found that, between 1990 and 1991, KaradZi¢ and the
Bosnian Serb leadership had a political objective to preserve Yugoslavia and to prevent the
sepafation or independence of Bosnia and Herzegovina.”* The Trial Chamber further found that,
from October 1991, after it was clear that Bosnia and Herzegovina was pursuing the path of
independence, the focus of KaradZi¢ and the Bosnian Serb leadership “shifted” to the establishment
of a Bosnian Serb state with the creation of parallel governmental structures followed by the

physical take-over of territories.””

360. In this context, the Trial Chamber considered that through the issuance of Variant A/B

951

Instructions™ and Strategic Goals,952 Karadzi¢ and the Bosnian Serb leadership advocated and

%7 Trial Judgement, paras. 3447, 3462, 3466, 3505, 3524, 3525. Specifically, the scope of the Prosecution’s case
concerned the Bosnian municipalities of Bijeljina, Bratunac, Br¢ko, Foc€a, Rogatica, Visegrad, Sokolac, Vlasenica,
Zvornik, Banja Luka, Bosanski Novi, Klju€, Prijedor, Sanski Most, HadZi¢i, Ilidza, Novi Grad, Novo Sarajevo, Pale,
and Vogosca (“Overarching JCE Municipalities”). See Trial Judgement, para. 592.

8 Trjal Judgement, paras. 3467-3505, 3524.

%9 Trial Judgement, paras. 2651, 3435,

%0 Trial Judgement, paras. 2941-2944, 3435,

%1 The Trial Chamber found that the Variant A/B Instructions were issued by the SDS Main Board and distributed by
Karadzi¢ in December 1991 with the stated purpose to “carry out the results of the plebiscite at which the Serbian
people in Bosnia and Herzegovina decide to live in a single state” and to “increase mobility and readiness for the -
defence of the interests of the Serbian people”. The instructions were a means of creating Serb authority in both Variant
A (Serb-majority) and Variant B (Serb-minority) municipalities and the first level of their implementation required,
inter alia: (i) SDS municipal boards to “establish immediately Crisis Staffs of the Serbian People in the municipality”;
(i) the proclamation of an assembly of the Serbian people to be composed of Serbian representatives in the municipal
assembly and presidents of SDS local boards; and (iii) an estimate of the number of active and reserve police,
Territorial Defence units, and civilian protection units and to bring these units “to full manpower” and take necessary
action for their engagement depending on developments. The second level of the implementation of the Variant A/B
Instructions called for, inter alia, convening a session of the Serb municipal assembly, establishing a municipal
executive board and municipal state or government organs, mobilising and re-subordinating all Serb police forces in co-
ordination with the JNA command and staff, and ensuring the implementation of the order for mobilisation of the JNA.
See Trial Judgement, paras. 2992, 2993, 2995-2999. The Trial Chamber found that the instructions formed the basis on
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planned a “territorial reorganisation” to allow Bosnian Serbs to control a large part of the Bosnian

3 and which created the basis for the structures through which their criminal purpose

tem'tory95
could be achieved.”* The Trial Chamber found that ethnic separation and the creation of a largely
ethnically homogenous territorial entity were some of the core aspects of the Strategic Goals and
that KaradZi¢ and the Bosnian Serb leadership planned the military implementation of these goals

through the take-over of territory and the forcible movement of the non-Serb population.”

361. The Trial Chamber further found that the Serb forces and the Bosnian Serb Political and
Governmental Organs forcibly displaced Bosnian Muslims and Bosnian Croats from their
residences to other locations in Bosnia and Herzegovina or other countrie,s,956 which resulted in the
change of the ethnic composition of the Overarching JCE Municipalities.957 In light of the
systematic and organized pattern of crimes which were committed in each of the Overarching JCE
Municipalities over a short period of time, the. Trial Chamber concluded that these crimes were.

committed in a coordinated manner.”>®

362. KaradZi¢ submits that the Trial Chamber erred in concluding that he was a member of a
joint criminal enterprise since the record allowed another inference: that he was part of a “joint
political enterprise” the aim of which was “political autonomy, not physical separation through
forced displacements”.” In support of this contention, Karadzi¢ challenges the assessment of
evidence in relation to the Overarching JCE and submits that the Trial Chamber erred: (i) by
adopting a selective approach in the assessment of the evidence; (ii) in its assessment of his
statements; and (iii) in finding that there was a systematic expulsion of non-Serbs from Republika

S rpska.960

which Bosnian Serb Crisis Staffs, Bosnian Serb municipal assemblies, and other parallel political and military
structures were established at the municipal level. See Trial Judgement, paras. 3075, 3077. The Trial Chamber further
found that the structures and organs created pursuant to the Variant A/B Instructions, particularly the Crisis Staff, had a
central role in the Bosnian Serb take-over in the municipalities and maintaining Bosnian Serb authority once the take-
over was concluded. See Trial Judgement, para. 3437, referring to Trial Judgement, paras. 3072-3096.

%2 The Trial Chamber recalled that on 12 May 1992, during the 16™ session of the Bosnian Serb Assembly, KaradZi¢
presented and the Bosnian Serb Assembly adopted the Strategic Goals which were: (i) separation from the other two
national communities and the separation of states; (ii) creation of a corridor between Semberija and Krajina; (iii)
creation of a corridor in the Drina Valley; (iv) creation of a border on the Una and Nereveta Rivers; (v) division of the
city of Sarajevo into Serbian and Muslim parts; and (vi) access of SerBiH to the sea. See Trial Judgement, para. 2857.
953 Trial Judgement, paras. 3435, 3437-3439, referring to Trial Judgement, paras. 2839-2856.

%4 Trial Judgement, para. 3439.

%55 Trial Judgement, para. 3439, referring to Trial Judgement paras. 2895-2903.

%6 Trial Judgement, paras. 3442, 3443,

%7 Trial Judgement, para. 3442.

%8 Trial Judgement, paras. 3441-3446.

9 Karad¥i¢ Notice of Appeal, p. 11; KaradZi¢ Appeal Brief, paras. 461-521.

960 Karad7ié Appeal Brief, paras. 461-521.
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363. The Appeals Chamber will address KaradZi¢’s allegations in tum. Before doing so, the
Appeals Chamber recalls that trial chambers have a broad discretion in weighing evidence’® and
are best placed to assess the credibility of a witness and the reliability of the evidence adduced.” In
the context of the deference accorded to a trier of fact with respect to the assessment of evidence, it
is within a trial chamber’s discretion, inter alia, to: (i) evaluate any inconsistencies that may arise
within or among witnesses’ testimonies and consider whether the evidence taken as a whole is
reliable and credible, and to accept or reject the fundamental features of the evidence;%‘3 (11) decide,
in the circumstances of each case, whether corroboration of evidence is necessary or to rely on
uncbrroborated, but otherwise credible, witness tes.timony;964 and (111) accept a witness’s testimony,
notwithstanding inconsistencies between the said testimony and the witness’s previous statements,
as it is for the trial chamber to determine whether an alleged inconsistency is sufficient to cast doubt

- . 965
on the evidence of the witness concerned.

(a) Alleged Selective Approach in the Assessment of Bvidence

364. In the section of the Trial Judgement titled “Advocating separation of population and
creation of a Bosnian Serb state”, the Trial Chamber found that KaradZi¢ and the Bosnian Serb
leadership advocated and worked toward “a territorial re-organisation which would allow the
Bosnian Serb leadership to claim control and ownership of a large percentage of the territory in
[Bosnia and Herzegovina].”966 It also found that, from November 1991, Karadzi¢ and the Bosnian
Serb leadership “spoke against Bosnian Muslims being allowed to stay in Bosnian Serb claimed
territory and emphasised the importance of taking control of power and the creation of separate
municipalities and municipal structures.””®’ In reaching these conclusions, the Trial Chamber relied
on, inter alia, a numbér of speeches and statements made by Karadzi¢ and members of the Bosnian
Serb leadership reflecting their intent to separate Bosnian Muslims and Bosnian Croats from the

Bosnian Serb claimed territories.”®®

365. In addition, in the section of the Trial Judgement titled “Investigation and prosecution of

crimes committed against non-Serbs”, the Trial Chamber concluded that there was a “systemic

%! Ngirabatware Appeal Judgement, para. 69; Sainovic et al. Appeal Judgement, para. 490.

%2 popovic et al. Appeal Judgement, para. 513; Sainovic et al. Appeal Judgement, para. 464. See also Luki¢ and Luki¢
A})peal Judgement, para. 296.

%3 Popovi¢ et al. Appeal Judgement, para. 1228; Karemera and Ngirumpatse Appeal Judgement, para. 467;
Nzabonimana Appeal Judgement, para. 319.

%% popovic et al. Appeal Judgement, paras. 243, 1009; Gatete Appeal Judgement, paras. 125, 138; Ntawukulilyayo
A})peal Judgement, para. 21; Dragomir MiloSevi¢ Appeal Judgement, para. 215.

% Luki¢ and Luki¢ Appeal Judgement, para. 234; Hategekimana Appeal Judgement, para. 190; Kajelijeli Appeal
Judgement, para. 96.

%96 Trial Judgement, para. 2839. See also Trial Judgement, paras. 2851, 2855, 3435. .

%87 Trial Judgement, para. 2840.

%8 Trjal Judgement, paras. 2716-2773.
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failure” on the part of the Serb authorities to investigate and prosecute criminal offences committed
against non-Serbs in the Overarching JCE Municipalities relying, inter alia, on evidence from
Prosecution Witnesses Branko bjeri¢ and Milorad Davidovi¢.”® According to the Trial Chamber,
the inadequate level of investigation and prosecution of such crimes was consistent with Karadzi¢’s

position that such matters could be delayed during the conflict.””

366. KaradZi¢ submits that in finding that he advocated the separation of the Bosnian Muslim and
Bosnian Serb population and the creation of a Bosnian Serb state, the Trial Chamber adopted a
selective approach to interpreting the relevant evidence, isolating “phrases or passages and
ascrib[ing] a sinister meaning to them.””’" He submits that the Trial Chamber’s “systematically
selective reliance on fragments of evidence” undermines its factual findings and the credibility of

its overall inference that there was a common criminal plan.972

367. Inthis regard, he argues that whereas the Trial Chamber relied on his statement during the
Bosnian Serb Assembly in July 1994 that Krajina would “take [the] appearance of a rotten apple” if
their enemy was still there and that the primary strategic aim was “to get rid of the enemies in our
house, the Croats and Muslims, and not to be in the same state with them any more”,973 other
evidence referred to by the Trial Chamber shows that these statements “cannot reasonably be
understood as being directed towards civilians”.”™ Specifically, KaradZic¢ points to his order in July
1994 that municipal authorities in Prijedor should ensure the protection of non-S erbs.”” In his view,
this evidence gives rise to the reasonable inference that, in speaking about “rotten apples”, KaradZi¢

was referring to combatants, rather than civilians.””®

368. KaradZic¢ also argues that while the Trial Chamber relied on a speech given during a Bosnian
Serb Assembly in November 1994, where he referred to having “created new realities” to infer the
Serb right to claim new territories,977 another portion of the same exhibit reflects that he further
stated that “we must create a state using all means above all those permitted and allowed, of course,
with respect for human rights and international conventions [...] we have tb respect the

humanitarian law and we have to respect all the conventions.”’®

%% Trial Judgement, para. 3425. See also Trial Judgement, paras. 3411-3424.

770 Trial Judgement, para. 3425. See also Trial Judgement, para. 3413.

9 Karadzié¢ Appeal Brief, paras. 469-480, 484.

°72 Karadzi¢ Appeal Brief, para. 479. See also KaradZi¢ Appeal Brief, paras. 469, 470.

B Karadzié¢ Appeal Brief, para. 471, referring to Trial Judgement, paras. 2765, 2770.

9" KaradZi¢ Appeal Brief, paras. 471, 472.

1 RaradZi¢ Appeal Brief, para. 472, referring to Trial Judgement, para. 3403, Exhibit D4213.
976 Karadzié Appeal Brief, para. 473.

11 RaradZi¢ Appeal Brief, para. 474, referring to Trial Judgement, paras. 2772, 3070.

978 Karad#i¢ Appeal Brief, para. 474, referring to Exhibit P1403, pp. 156, 159.
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369. Likewise, KaradZi¢ highlights that the Trial Chamber relied on evidence from the 31 March
1995 Supreme Command meeting where he spoke about “turning a blind eye to private agencies
and arrangements through which Bosnian Muslims left for western Europe because in those
situations ‘no one can accuse us’, whereas if a state institution was involved they would be accused

2%

to support 1ts conclusion that he advocated the inability to co-exist between
979

of ‘ethnic cleansing
Bosnian Serbs and non-Serbs.””” In relying on that comment, KaradZzi¢ suggests that the Trial
Chamber failed to give sufficient weight to another statement during the same meeting, wherein
Momcilo KrajiSnik said that “[o]ur policy is such as President Karadzi€ said [...] not to ethnically

80
cleanse them.”’

370. Karadzi¢ further argues that the Trial Chamber relied on two of his statements recorded in
Ratko Mladi¢’s diary in May 1992 where he said “then we clear the Posavina of Croats” and in
June 1992 where he said that “the birth of a state and the creation of borders does not occur without
war”.”® However, according to KaradZi¢, the Trial Judgement does not refer to other statements
from the same meetings recorded in Mladi¢’s diary in June 1992 where he said “we must not put
the pressure to have people displaced” and that he told Mladi¢ that he was going to sign an
agreement to allow refugees to return to their homes,”® which he later did.”®® In light of these
considerations, KaradZi¢ contends that the Trial Chamber erred in finding that the statements
recorded in Mladi¢’s diary in May and June 1992 were in “stark contrast” with his interview on 20
July 1990 where he said that “the Serbs and the Muslims will always live in a common state, and

they know [...] how to live together”,”® since, when viewed as a whole, these statements constitute

corroborative evidence demonstrating that he never sought the creation of a homogeneous er1tity.985

371. Similarly, KaradZi¢ contends that in concluding that Nikola Koljievié, Vice President of
Republika Srpska, called for the expulsion of Bosnian Muslims, the Trial Chamber did not consider
a statement from Koljievi¢ during a Presidential Meeting in July 1992 where he proposed to build a

law-abiding rather than an ethnically clean state.”¥

" KaradZi¢ Appeal Brief, para. 475, referring to Trial Judgement, paras. 2773, 2840, 2841, 2851, 2855.

%80 Karadzi¢ Appeal Brief, para. 476, referring to Exhibit P3149, p. 66.

98! Karadzi¢ Appeal Brief, para. 477, referring to Trial Judgement, paras. 2733, 2875.

982 KaradZi¢ Appeal Brief, para. 477, referring to Exhibit P1478, pp. 98, 358, 359.

983 Karadzi¢ Appeal Brief, para. 477, referring to Exhibit P1479, p. 17.

84 Karadzi¢ Appeal Brief, para. 478, referring to Trial Judgement, paras. 2734-2737.

%8 Karad#i¢ Appeal Brief, para. 478.

%86 See KaradZi¢ Appeal Brief, para. 483, referring to Trial Judgement, para. 2721, Exhibit P1478, pp. 313, 314.
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372. Karad7i¢ lastly submits that the Trial Chamber adopted a similar piecemeal approach in
assessing the evidence of Witnesses Djeri¢ and Davidovi€ to conclude that KaradZi¢ blocked efforts

to prosecute war criminals and failed to address exculpatory evidence in their testimonies.”®’

373. The Prosecution responds that KaradZi¢ misrepresents or ignores relevant findings and
evidence and fails to demonstrate any error in the Trial Chamber’s conclusion that he and the rest of
the Bosnian Serb leadership advocated the separation of the population and the creation of a

Bosnian Serb state.”®®

374. In reply, Karadzi¢ maintains that the Trial Chamber selectively assessed the evidence and

contends that the Prosecution misrepresents relevant evidence.”

375. The Appeals Chamber observes that in the section of the Trial Judgement titled “Advocating
separation of population and creation of a Bosnian Serb state”, the Trial Chamber addressed in
detail a large amount of evidence, including speeches, statements, and conversations by KaradZié
and the rest of the Bosnian Serb leadership explicitly referring to: (i) the inability of Bosnian Serbs
to live or co-exist with Bosnian Muslims or Bosnian Croats; (ii) their intent to create ethnically pure

or homogeneous areas, and (iii) the necessity to separate the population.”

376. Against this background, KaradZi¢ takes issue with the assessment of five statements
claiming that the Trial Chamber selectively relied on evidence consistent with the inference of guilt
and points to other evidence which, in his view, is not consistent with this inference.”' The Appeals
Chamber finds that KaradZi¢’s reference to other evidence on the record, which, in his view, is
inconsistent with the Trial Chamber’s conclusion, reflects mere disagreement with the Trial
Chamber’s assessment of the evidence without demonstrating an error. In this regard, the Appeals
Chamber recalls that the mere assertion that the Trial Chamber failed to give sufficient weight to
evidence or that it should have interpreted evidence in a particular manner is liable to be summarily
dismissed.””

377. Moreover, in light of the Trial Chamber’s detailed analysis of the large amount of evidence
in support of its conclusion that KaradZi¢ advocated the creation of a Bosnian Serb state and the

separation of the population, including evidence related to KaradZi¢’s staternents expressly

*87 See Karad#i¢ Appeal Brief, paras. 480-482.

%8 Prosecution Response Brief, paras. 261-271. See also Prosecution Response Brief, paras. 255-260.

*% Karad?i¢ Reply Brief, paras. 137-145.

#0 See, e.g., Trial Judgement, paras. 2716-2729, 2732, 2733, 2739, 2745, 2746, 2749, 2752, 2754-2757, 2770, 2772,
2773. : '

#1 Rarad#i¢ Appeal Brief, paras. 471-477, 483.

%2 Karemera and Ngirumpatse Appeal Judgement, para. 179.
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advocating such separation,993 the Appeals Chamber fails to see how KaradZi¢’s allegations of
errors concerning a limited number of his statements could demonstrate that the Trial Chamber
“systematically” adopted a selective approach to the evidence in its entire analysis concerning the
common criminal plan. Furthermore, KaradZi¢ does not provide any explanation as to how his
contentions concerning the Trial Chamber’s assessment of these five statements would necessarily
disturb its overall conclusion that KaradZi¢ advocated the separation between Bosnian Serbs,

Bosnian Muslims, and Bosnian Croats.

378. Likewise, with respect to KaradZi¢’s argument that the Trial Chamber selectively relied on
the evidence of Witnesses Djeri¢ and Davidovi¢ when concluding that KaradZi¢ failed to investigate
and prosecute criminal offences committed against non-Serbs, the Appeals Chamber recalls that it
1s not unreasonable for a trier of fact to accept some, but reject other parts of a witness’s

o4 Furthermore, KaradZi¢ does not demonstrate how these allegations of errors could

testimony.
impact the Trial Chamber’s overall finding that there was a systemic failure to investigate and
prosecute criminal offences committed against non-Serbs in the municipalities during the conflict,

9

which was based on considerable corroborating evidence,”” and the Trial Chamber’s conclusion

concerning the common criminal purpose of the Overarching JCE.

379. Accordingly, KaradZi¢ fails to show under this ground of appeal that the Trial Chamber

adopted a selective approach to the assessment of evidence.

(b) Assessment of KaradZi¢’s Statements

380. In assessing KaradZi¢’s statements in relation to the Overarching JCE, the Trial Chamber
found that while KaradZi¢ envisaged the use of force and violence to take over power, he was
cautious about the way this would be portrayed at the international level,®® and observed a
disjuncture in KaradzZi¢’s speeches and utterances depending on the different audiences addressed
as well as a disjuncture between many such speeches and utterances and the reality on the

ground.”’

381. Karadzi¢ argues that the Trial Chamber erred in the assessment of his statements,
particularly, in finding that: (i) there was a disjuncture in his statements; (i) the statements in the

Bosnian Serb Assembly sessions were often for public consumption; and (iii) he was duplicitous in

3 See, e.g., Trial Judgement, paras. 2716-2720, 2723-2726, 2732, 2733, 2739, 2745, 2746, 2749, 2752, 2754-2757,
2770, 2772, 2773. See also generally Trial Judgement, paras. 2716-2773.

9% Luki¢ and Luki¢ Appeal Judgement, para. 234; Hategekimana Appeal Judgement, para. 190; Kajelijeli Appeal
Judgement, para. 96.

9% See Trial Judgement, para. 3425. See also Trial Judgement, paras. 3411-3424.

996 Trjal Judgement, paras. 2715, 3084.
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his dealings with the international community.998 The Appeals Chamber will consider these

allegations of error in turn.

(i) Disjuncture in Karad7i¢’s Statements

382. In the section of the Trial Judgement titled “Reaction to proposed independence of [Bosnia

and Herzegovina]”, the Trial Chamber found that from October 1991, KaradZi¢’s focus shifted from
opposing the secession of Bosnia and Herzegovina to the creation of a Bosnian Serb state as an
ethnically based entity.999 The Trial Chamber also found that there was a “disjuncture between what
[KaradZi€] said in private conversations or before a Bosnian Serb audience and the tone he took in
international negotiations where he was more conciliatory, spoke against the conflict, and claimed

that the Serbs were the victims of propaganda.”'®®

383. In the part of the Trial Judgement titled “Advocating separation of population and creation
of a Bosnian Serb state”, the Trial Chamber concluded that KaradZi¢ and the Bosnian Serb
leadership advocated and worked towards a territorial re-organization which would allow the
Bosnian Serbs to claim control of a large part of the territory of Bosnia and Herzegovina.'™! In
support of this conclusion, the Trial Chamber found that, while in international settings and press
conferences KaradZi¢ spoke in favour of the interest of the minorities and denied the suggestion that
people would be forced from their homes, KaradZi¢ was informed of the displacement of non-Serbs
from the municipalities which were taken-over and the drastic demographic changes resulting in the
Serbs becoming the majority in these municipalities, and acknowledged that in undertaking the
military operations, the Bosnian Muslim population had been concentrated in small areas. %
According to the Trial Chamber, this demonstrated the difference between KaradZi¢’s public
statements and the reality on the ground of which he was fully aware.'*”® The Trial Chamber also
‘noted KaradZi¢’s statements concerning the right of refugees to return and found that such
statements -demonstrated that he was conscious “of making public statements which were in

accordance with international expectations and obligations, but which were at odds with the reality

on the ground.”1004 In addition, the Trial Chamber also found that there was “a clear disjuncture”

7 Trial Judgement, paras. 2715, 2847, 2849, 2852, 2853, 3085, 3094, 3095.

%98 KaradZi¢ Appeal Brief, paras. 485-511.

% Trial Judgement, paras. 2711, 2712. See also Trial Judgement, paras. 2707-2710, 2713-2715.
1990 Tria) Judgement, para. 2715.

1901 Trial Judgement, para. 2839. See also Trial Judgement, paras. 2840-2856.

192 Trial Judgement, para. 2847.

1003 il J udgement, para. 2847,

19% Trial Judgement, para. 2852.
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between KaradZzi¢’s public announcements made to international representatives and his speeches

and policy advocating ethnic separation and the creation of an ethnically homogeneous state. %"

384. In the section of the Trial Judgement titled “Variant A/B Instructions and take-over of
power”, the Trial Chamber found that KaradZi¢ played a leading role in the distribution and
| promotion of such instructions, which reflected his objectives from December 1991 onwards. %%
In this regard, the Trial Chamber found that, in the context of the implementation of the Variant
A/B Instructions, while KaradZi¢ was making public statements about the protection of minorities,
Bosnian Muslims continued to be subjected to forcible displacement.lo07 On this basis, the Trial
Chamber concluded that there was “a disjuncture between [KaradZi¢]’s public statements and his
private discourse in this regard”.'®® Likewise, the Trial Chamber further reiterated that KaradZi¢’s
statements and decisions concerning the protection of the rights of minorities “were often for the
consumption of international public opinion” and were disingenuous, having regard to the reality on

the ground in the Overarching JCE Municipalities.'®’

385. KaradZi¢ submits that the Trial Chamber erroneously found that a number of his speeches,
conversations, and statements were disingenuous on the basis that there was a disjuncture between
his public statements and his private discourse as such disjuncture is not supported by the
record.'”™ According to KaradZi¢, the Trial Chamber was not able to point to “a pattern of
exculpatory statements made in public, and inculpatory statements made in private” and that its
“own findings point away from such a trend.”'°"! In support of this contention, KaradZi¢ argues that
while, on the one hand, the Trial Chamber referred to statements that he made in private and in

1012

confidential orders which indicate that he never favoured a homogeneous entity, “ on the other, it

“ascribed a criminal meaning” to various statements, speeches, interviews, and assembly meetings

which instead were rendered in public.'*"

1995 Trial Judgement, para. 2853.

1006 Trial Judgement, paras. 3073, 3074. See also Trial Judgement, paras. 3072, 3075-3096.

1997 Trial Tudgement, paras. 3083-3085.

1098 Trial Judgement, para. 3085.

199 Trial Judgement, paras. 3094, 3095.

1010 Karadzié Appeal Brief, paras. 485-511. See KaradZi¢ Appeal Brief, Annex J, referring to Trial Judgement, paras.
2635, 2636, 2638, 2640, 2641, 2646, 2681, 2696, 2700, 2703, 2719, 2723, 2734, 2735, 2737, 2738, 2740, 2741, 2743,
2744, 2749, 2763, 2768, 2774, 2789, 2795, 2796, 3023, 3028, 3031, 3051, 3052, 3054, 3055, 3057, 3062, 3063, 3094,
3345, 3347, 3348, 3351, 3354, 3383, 3387, 3392, 3400, 3402, 3403, 3405, 3409, 3419. See also KaradZi¢ Appeal Brief,
paras. 465-467.

O KaradZi¢ Appeal Brief, para. 488.

1012 Karad7i¢ Appeal Brief, para. 489, referring to Trial Judgement, paras. 2743, 2749, 2763, 2774, 3351, 3383 3387,
3389, 3392, 3395, 3400, 3402, 3403, 3405, 3409, 3418, 3419.

1013 Karadzié Appeal Brief, para. 489. KaradZi¢ additionally contends that the Trial Chamber failed “to provide a
quantitative analysis, or even a reasoned opinion, to support the finding that [his] public statements were commendable,
while private statements reflected a common criminal plan.” See KaradZi¢ Appeal Brief, para. 490.
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386. In addition, KaradZi¢ contends that the Trial Chamber failed to consider evidence showing
that his “private discourse revealed the same sentiments as those expressed in public”.'°™ In his

view, “the Trial Chamber was not entitled to make a finding that [he] spoke differently in public

and private” without considering this evidence.'*

387. The Prosecution responds that the Trial Chamber correctly assessed KaradZi¢’s statements

and that he misrepresents the Trial Judgement, ignores relevant findings, and provides his own

interpretation of the evidence without demonstrating an error in the Trial Chamber’s reasoning.’°'®

Specifically, the Prosecution argues that Karadié challenges only one aspect of the Trial

Chamber’s reasoning, as the Trial Chamber ultimately found that his statements were disingenuous

on the basis of the reality on the ground and in light of his knowledge of the crimes.'*!’

388. In his reply, KaradZi€ clarifies that it is not his argument that the Trial Chamber ignored his

exculpatory statements, but rather that it “wrongly discount[ed] them due to a disjuncture which did

not exist”.'®" In addition, he argues that the “disjuncture finding was not limited to the take-over of

power” but was repeated throughout the Trial Jud gement.lo19

389. As a preliminary matter, the Appeals Chamber observes that KaradZi¢ refers to 65
statements and orders that were assessed and rejected by the Trial Chamber in different portions of
the Trial Judgement related to the Overarching JCE, namely in the sections titled “Reaction to

proposed independence of [Bosnia and Herzegovina]”,1020 “Advocating separation of population

and creation of a Bosnian Serb state”,'*! “Variant A/B Instructions and the take-over of power”,1022

and “Accused’s knowledge of crimes and measures he took to prevent and punish them”.'*?

KaradZié’s contention appears to rest on the assumption that the Trial Chamber concluded that these

191 Karadzi¢ Appeal Brief, paras. 491-497, referring to Exhibits D3149, p. 7, D3162, p. 7, D3571, pp. 2-5, D4517, pp.
3,4.

1915 K aradzi¢ Appeal Brief, para. 498.

1916 progecution Response Brief, paras. 272-276. See also Prosecution Response Brief, paras. 255-260.

W17 progecution Response Brief, para. 275, referring to, inter alia, Trial Judgement, paras. 3085, 3095.

1018 R arad¥i¢ Reply Brief, para. 146.

1019 Karad?i¢ Reply Brief, para. 147. See also Karad7i¢ Reply Brief, paras. 148-152.

- 1920 Raradzi¢ Appeal Brief, para. 485; Karad%i¢ Appeal Brief, Annex I, referring to Trial Judgement, paras. 2681, 2696,
2700, 2703.

1921 R aradzi¢ Appeal Brief, para. 485; Karadzi¢ Appeal Brief, Annex J, referring to Trial Judgement, paras. 2719, 2723,
2734, 2735, 2737, 2738, 2740, 2741, 2743, 2744, 2749, 2763, 2768, 2774, 2789, 2795, 2796.

1922 Raradzi¢ Appeal Brief, para. 485; KaradZi¢ Appeal Brief, Annex J, referring to Trial Judgement, paras. 3023, 3028,
3031, 3051, 3052, 3054, 3055, 3057, 3062, 3063, 3094.

1922 R aradzi¢ Appeal Brief, para. 485; KaradZi¢ Appeal Brief, Annex J, referring to Trial Judgement, paras. 3345, 3347,
3348, 3351, 3354, 3383, 3387, 3392, 3400, 3402, 3403 3405, 3409, 3419. The Appeals Chamber notes that Karadzi¢
refers to some statements reflected in the section “Unity of the Serb people and promotion of Serb interests” which
predate the establishment of the Overarching JCE. See KaradZi¢ Appeal Brief, para. 485; KaradZi¢ Appeal Brief, Annex
J, referring to Trial Judgement, paras. 2635, 2636, 2638, 2640, 2641, 2646. In the absence of any explanation on the
relevance of these statements in relation to his responsibility, the Appeals Chamber declines to consider KaradZié’s
allegation of error concerning the Trial Chamber’s assessment of these statements.
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65 utterances were disingenuous on the basis of a disjuncture between all his public statements and
all his private conversations.'”* However, after a careful review of the Trial Judgement, the
Appeals Chamber is not convinced that the Trial Chamber’s assessment of the statements or orders

is based on such a conclusion.

390. For instance, with respect to the statements addressed in the section titled “Reaction to
proposed independence of [Bosnia and Herzegovina]”, the Trial Chamber found that there was a
disjuncture between KaradZi¢’s public statements during international negotiations, on the one
hand, and what he said during private conversations and his statements pronounced before a Serb
audience, on the other.'"® Accordingly, contrary to KaradZi¢’s arguments, the Trial Chamber did
not find that there was a net discrepancy between all of Karadzi¢’s public and private statements
per se. Rather, it concluded that the disjuncture arose when comparing KaradZi¢’s statements
pronounced during international negotiations with those he made to Serbian audiences, in public or

private settings.

391. Likewise, in the section titled “Advocating separation of population and creation of a
Bosnian Serb state”, the Trial Chamber did not reject the statements referred to by KaradZzi¢ on the
basis that there was a disjuncture between his public statements and his private discourse, but rather
because such utterances: (i) were made in a different environment and period when the Bosnian
Serb leadership aimed at the unity of Yugoslavia; (i1) were in contrast with the reality on the ground
of which he was fully aware; and (iii) contradicted other public speeches and policy which

advocated ethnic separation and the creation of an ethnically homogeneous state.'%*°

392. With respect to the section titled “Variant A/B instructions and take-over of power”, the
Appeals Chamber notes that the Trial Chamber stated that there was a disjuncture between
KaradZi¢’s public statements and his private discourse concerning the protection of minorities.'®’
However, this finding principally concerned one statement from KaradZi¢ that, while he was
prepared “to let everything go to [...] hell and that we take the express way”, he also spoke about
the necessity of taking a tactful approach to achieve the Bosnian Serb leadership’s goals given the
importance of not appearing as the aggressors to the international community.'®® The Trial

Judgement reflects that KaradZi¢’s statements in favour of the minorities were found to be

1024 K arad?i¢ Appeal Brief, para. 486; KaradZi¢ Reply Brief, para. 147.

192 Trial Judgement, para. 2715.

1926 Trial Judgement, paras. 2736, 2739, 2745, 2752, 2753, 2789, 2847, 2852, 2853.

1927 Trial Judgement, para. 3085.

1928 Trial Judgement, para. 3084, referring to Trial Judgement, paras. 3023, 3024. The Appeals Chamber further notes
that, in its conclusions concerning KaradZi¢’s contribution to the Overarching JCE, the Trial Chamber clarified the
impugned finding limiting the disjuncture to KaradZi¢’s public statements to the international observers and his private
discourse. See Trial Judgement, para. 3484 (emphasis added).
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disingenuous because they were in contrast with the situation on the ground where Bosnian
Muslims were forced out of the municipalities of Bosnia and Herzegovina taken over by Bosnian

Serbs.!9%

393. With respect to KaradZi¢’s orders to improve the conditions of the non-Serb civilians and to

1030

punish crimes committed against them, the Trial Chamber repeatedly found that these

instructions were deliberately ineffective, “otiose”, and “minimal”, 13!

394. In light of these considerations, the Appeals Chamber finds that KaradZi¢’s claim that the
Trial Chamber erred in rejecting his statements in light of the fact that there was a disjuncture
between all his public and private statements is based on a misrepresentation of the Trial
Judgement. On the contrary, a review of the Trial Judgement shows that the Trial Chamber found
these statements to be disingenuous on a different basis, namely that such utterances were: (i)
inconsistent with those pronounced before a Serbian audience or during private conversations;'*>
(1) at odds with the reality on the ground and the crimes committed by Bosnian Serbs against the

1033 or (1i1) deliberately

Bosnian Muslims and Bosnian Croats of which KaradZi¢ was fully aware;
ineffective, “otiose”, and “minimal”.'®** Accordingly, KaradZi¢’s contention that the Trial Chamber
failed to point to a pattern of “exculpatory statements made in public, and inculpatory statements
made in private” fails to show an error in the Trial Chamber’s assessment of his statements.'
395. The Appeals Chamber turns to KaradZi¢’s contention that the Trial Chamber failed to
consider four pieces of evidence from his private conversations to show that his “private discourse

revealed the same sentiments as those expressed in public”.'®® The Appeals Chamber observes that

1929 Tria] Judgement, paras. 3085, 3094, 3095. 4

199 Karadzi¢ Appeal Brief, Annex I, referring to Trial Judgement, paras. 3345, 3347, 3348, 3351, 3354, 3383, 3387,
3392, 3400, 3402, 3403 3405, 3409, 3419. See also KaradZi¢ Appeal Brief, para. 489.

193! Trjal Judgement, paras. 3399, 3403, 3410, 3413, 3420-3425, 3494-3496.

1932 Trial Judgement, paras. 2715, 2853.

1933 Trial Judgement, paras. 2847, 2853, 3094, 3095.

19%% Trjal Judgement, paras. 3399, 3403, 3410, 3413, 3420-3425, 3494-3496.

1033 KaradZzi¢ Appeal Brief, para. 488. To the extent that KaradZi¢ submits that some of the exculpatory statements
assessed by the Trial Chamber were in fact pronounced in a private setting (Karadzié Appeal Brief, para. 489, referring
to Trial Judgement, paras. 2743, 2749, 2763), the Appeals Chamber observes that KaradZi¢ refers instead to statements
pronounced during sessions of the Bosnian Serb Government and that the Trial Chamber found that such statements
were issued as a means to ease the international political pressure concerning the treatment of non-Serbs in Bosnian
Serb controlled territory and did not translate into the improvement of the situation. See Trial Judgement, paras. 2763,
2850, 2852. KaradZi¢ also points to a conversation between him and Nikola Koljevi¢ in December 1991, to which the
Trial Chamber referred in the section titled “Advocating separation of population and creation of a Bosnian Serb state”,
where he said that “we have no aims. We don’t want to take what belongs to someone else; we just don’t want them to
take ours.” See Karadzi¢ Appeal Brief, para. 489, referring to Trial Judgement, para. 2774. The Appeals Chamber finds
that, by merely referring to an excerpt of this conversation, KaradZi¢ fails to show that this evidence contradicts the
Trial Chamber’s finding that he advocated physical separation or that it supports his contention that he never favoured
the creation of a homogeneous entity. See Trial Judgement, paras. 2841-2856. Accordingly, he fails to show any error in
the Trial Chamber’s assessment of this evidence.

1933 Gee Trial Judgement, para. 3095.

1936 K aradzi¢ Appeal Brief, paras. 491-497.
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two pieces of this evidence are intercepted conversations pre-dating the existence of the
Overarching JCE,'®" or concerning a municipality not encompassed by the common criminal
purp‘ose.1038 Accordingly, the Appeals Chamber finds that KaradZi¢ fails to show that this evidence
was of sufficient relevance to the Trial Chamber’s finding that his statements were disingenuous in
the context of the implementation of the Overarching JCE that it could have materially impacted the
Trial Chamber’s conclusion concerning the existence of the Overarching JCE and his responsibility

for the relevant crimes.

396. KaradZic¢ also relies on excerpts from an intercepted conversation on 26 October 1991 where
he stated that the rights of Muslims and Serbs will be regulated based on reciprocity,'® and
excerpts from another conversation where he stated that “Muslim civilians may stay where they are
or go where they want” and that “civilians can stay and have no need to flee”.'** While this
evidence is not expressly discussed in the Trial Judgement, the Appeals Chamber recalls that a trial
chamber need not refer to the testimony of every witness or every piece of evidence on the trial
record.!® It is to be presumed that a trial chamber evaluated all the evidence presented to it, as
long as there is no indication that the trial chamber completely disregarded any particular piece of

1% There may be an indication of disregard when evidence which is clearly relevant to

evidence.
the findings is not addressed by the trial chamber’s reasoning.'** If a trial chamber did not refer to
specific_ evidence it is to be presumed that the trial chamber assessed and weighed the evidence, but
found that the evidence did not prevent it from arriving at its actual finding.'*** Based on the totality
of the evidence, and particularly in light of the vast number of intercepted conversations considered
by the Trial Chamber where Karadzi¢ warned and threatened the Bosnian Muslims against the
independence of Bosnia and Herzegovina, advocated the creation of a Serbian state in Bosnia and

1045

Herzegovina, and maintained that the different nationalities could not live together, - the Appeals

Chamber is not convinced that the Trial Chamber failed to consider relevant evidence in this regard,

1037 Raradzi¢ Appeal Brief, para. 493, referring to Exhibit D3149, p. 7. The Appeals Chamber observes that this exhibit
reflects an intercepted conversation which occurred on 23 July 1991, where KaradZi¢ stated that, in regions where the
Serbs were the majority, Muslims should be told not to be afraid as no one had anything against them. See Exhibit
D3149, pp. 1, 7.
1098 Karadzi¢ Appeal Brief, para. 494, referring to Exhibit D3162, p. 7. The Appeals Chamber observes that this
evidence reflects a conversation between Karadzi¢ and BoZidar Vucurevi¢ concerning the Bosnian Muslim community
in the municipality of Trebinje. See Exhibit D3162, pp. 1, 7.
10%9 Karad7i¢ Appeal Brief, para. 492, referring to Exhibit D4517, pp. 3, 4.
1040 Karadz1c Appeal Brief, para. 495, referring to Exhibit D3571, pp. 2-5.
" Prlic et al. Appeal Judgement, para. 187; Kvocka et al. Appeal Judgement, para. 23. See also Nyiramasuhuko et al.
})peal Judgement, para. 3100; Dordevi¢ Appeal Judgement, para. 864; Kanyarukiga Appeal Judgement, para. 127.
Prli¢ et al. Appeal Judgement, para. 187; Kvocka et al. Appeal Judgement, para. 23. See also Nyiramasuhuko et al.
gpeal Judgement, para. 3100; Dordevi¢ Appeal Judgement, n. 2527; Kanyarukiga Appeal Judgement, para. 127.
Prli¢ et al. Appeal Judgement, para. 187; Kvocka et al. Appeal Judgement, para. 23. See also Nyzramasuhuko et al.
Bpeal Judgement, para. 3100.
Prli¢ et al. Appeal Judgement, para. 187; Kvocka et al. Appeal Judgement, para. 23. See also Nyiramasuhuko et al.
Appeal Judgement, para. 1410.
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but rather that it considered that this evidence did not prevent it from reaching the conclusion that
KaradZ7i¢’s public statements were disingenuous.

397. Based on these Considerations, the Appeals Chamber finds that KaradZi¢ has failed to

demonstrate any error in the Trial Chamber’s assessment of his statements.

(i1) Statements During the Bosnian Serb Assembly Sessions

398. In discussing KaradZi¢’s role in relation to the implementation of the Variant A/B
Instructions, the Trial Chamber concluded that it would exercise caution in assessing the statements

made during the Bosnian Serb Assembly sessions since “what was said at these sessions was often

for public consumption and included rhetoric”.'**

399. KaradZi¢ submits that the Trial Chamber made inconsistent findings with respect to the
nature of the Bosnian Serb Assembly sessions.'™’ He argues that while in certain parts of the Trial

Judgement, the Trial Chamber found that “the Bosnian Serb Assembly was the forum for the

official dissemination of instructions to which there was a high level of adherence”,'™*® when

confronted with statements he made in the assembly advocating peace and the equal treatment for

1049 3¢ concluded that this

1050

Muslims, Croatians, and citizens of other religions and nationalities,
assembly was the forum where he disseminated statements for public consumption. Karadzic¢
submits that, as a result, the Trial Chamber erroneously disregarded exculpatory statements he made

in the Bosnian Serb Assernbly.1~05 !

400. The Prosecution responds that KaradZi¢ fails to show that the Trial Chamber entered

contradictory findings on the nature of the statements made before the Bosnian Serb Assembly.1052

401. As a preliminary matter, the Appeals Chamber observes that, in alleging that the Trial
Chamber disregarded his exculpatory statements, KaradZi¢ refers to excerpts of exhibits which were
discussed in detail by the Trial Chamber.'” The Appeals Chamber therefore finds that the Trial

1095 See Trial Judgement, paras. 2677-2680, 2683, 2686, 2693, 2708, 2719, 2730, 2739, 3023.
1946 Trial Judgement, para. 3056. See also Trial Judgement, para. 3095.
197 Raradzi¢ Appeal Brief, paras. 499-505. See also KaradZi¢ Reply Brief, paras. 153-155.
198 Karadzi¢ Appeal Brief, para. 505. See also KaradZi¢ Appeal Brief, paras. 499, 500, referring to Trial Judgement,
paras. 2944, 2946-2948, 2951.
9 KaradZi¢ Appeal Brief, paras. 501-503, referring to Exhibits D90, pp. 45, 46, P961, p. 17, Trial Judgement, paras.
2696, 3054, 3055, 3334, 3356.
100 ¥ arad7i¢ Appeal Brief, paras. 504, 505, referring to Trial Judgement, para. 3056.
1051 K arad7ié Appeal Brief, paras. 499, 505.
1952 progecution Response Brief, paras. 277-283.
193 See Trial Judgement, paras. 3052 (referring to Exhibit P961, pp. 16, 17), 3054 (referring to Exhibit D90, pp. 45,
46). See also Trial Judgement, paras. 3051, 3060, 3061, referring to Exhibits D90, P961.
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Chamber has considered this evidence and will focus its analysis on whether the Trial Chamber’s

assessment of his statements was unreasonable.

402. The Appeals Chamber notes that KaradZi¢ refers to a section of the Trial Judgement
concerning his authority over the Bosnian Serb Assembly and governmental structures where the
Trial Chamber found, inter alia, that the Bosnian Serb Assembly was the means through which |
Karadiié and the Bosnian Serb leadership sanctioned and disseminated their ideology and‘
objectives and communicated instructions to municipal representatives.'®* In this regard, the
Appeals Chamber considers that the fact that the Trial Chamber found that this organ was used to
disseminate instructions concerning the creation of a Serb entity in Bosnia and Herzegovina is not
necessarily in contradiction with the conclusion that some of the public statements made in that

context were made for public consumption.1055

403. Moreover, a review of the pasSage of the Trial Judgement to which KaradZi¢ points in
support of his argument reveals that the record supports the Trial Chamber’s conclusion that “what
was said at these sessions was often for public consumption and included thetoric”.'%® In particular,
in reaching this conclusion, the Trial Chamber relied on KrajiSnik’s statement during a session of
the Bosnian Serb Assembly, that “I have discussed [the creation of a unified Serb state] openly,
even though this is being recorded and even though the journalists might write it down”.'®” In
addition, the Trial Chamber considered that, when asking Mladi¢ to brief the Bosnian Serb
Assembly on the military situation and their intentions, Karadzi¢ told him to report “what can be
said at a place like this”.'”® Based on these considerations and recalling the broad discretion
afforded to the Trial Chamber in assessing the evidence on the record,'®” the Appeals Chamber

finds that it was reasonable for the Trial Chamber to conclude as it did.

404.  Accordingly, the Appeals Chamber finds that KaradZi¢ does not show that the Trial
Chamber made an inconsistent finding in concluding that what was said at the Bosnian Serb

Assembly sessions was often for public consumption and included rhetoric.

405. In light of the foregoing, KaradZi¢ has failed to show that the Trial Chamber committed an

CITor.

105 Karadzi¢ Appeal Brief, para. 499, referring to Trial Judgement, para. 2944,
195 Trial Judgement, paras. 3056, 3095.

1056 Trial Judgement, para. 3056.

197 Trial Judgement, para. 3056, referring to Exhibit P1357, p. 18.

1098 Tria] Judgement, para. 3056, referring to Exhibit D456, pp. 17, 18.

1099 Sainovic et al. Appeal Judgement, para. 490.
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(111) Duplicity in Dealing with the International Community

406. In its analysis concerning KaradZi¢’s efforts in advocating the separation of the population
and the creation of a Bosnian Serb state as well as his role in the issuance and the implementation of
the Variant A/B instructions, the Trial Chamber found that Karadzi¢ made statements in favour of
the interests of minorities, denying forcible displacement, and that the Bosnian Serbs were not
creating “an ethnically clean State”, 960 However, the Trial Chamber found that these statements
were often for the “consumption of the international public opinion” and that there was a
discrepancy between KaradZi¢’s statements in international settings and the reality on the

ground. 1061

407. Karadzi¢ submits that the Trial Chamber erred in concluding that he was duplicitous in
dealing with the international community.1062 He contends that the Trial Chamber relied on the
uncorroborated evidence of Prosecution Witness David Harland, a UN official, who testified that
Karadzi€ told the witness that “his aim was to redistribute the population so that the Serbs would
control a single continuous block of territory and that large numbers of Muslims had to be
removed”, although such statement was not reflected in the witness’s reports on Karadzic’s
meetings.lo63 Likewise, KaradZi¢ avers that the Trial Chamber relied on the uncorroborated
testimony of Prosecution Witness Hussein Ali Abdel-Razek, a UN official, who testified that
KaradZi¢ and other leaders of Republika Srpska stated in January 1993 that ethnic cleansing was
necessary, although such statement did not appear in the witness’s contemporaneous reports.lo64
KaradZi¢ contends that, if he had made such statements and Witnesses Harland and Abdel-Razek
did not report them, they failed in their duty to report “this alarming information to their superiors
within the United Nations, so that immediate action could have been taken”.!%% KaradZi¢ submits
that if he had had the intent to ethnically cleanse Bosnian Muslims and Bosnian Croats, it was
unlikely that he would have disclosed this to the two witnesses.% He adds that, in any event, the
Trial Chamber made contradictory findings by concluding that he was disingenuous with the

. . . . . . . . . 06
“international interlocutors” while also confessing his true intentions to these witnesses.'*®’

1060 Trial Judgement, paras. 2743, 2847, 2849, 3094, 3095.

1961 Trial Judgement, paras. 2847, 2849, 3095.

1062 Karadzi¢ Appeal Brief, paras. 506-510.

1963 R aradzi¢ Appeal Brief, para. 506, referring to Trial Judgement, para. 2726.
1964 Raradzi¢ Appeal Brief, para. 507, referring to Trial Judgement, para. 2757.
1065 See Karadzi¢ Appeal Brief, para. 508.

1066 ¥ arad7i¢ Appeal Brief, para. 509.

1067 R aradzi¢ Appeal Brief, para. 510.
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408.  The Prosecution responds that KaradZi¢ fails to show that the Trial Chamber erred in finding

that he was duplicitous in his dealings with the international community.'%%®

409. Karadzic¢ replies that the Prosecution fails to address his contention of error on the part of
the Trial Chamber, namely, that its findings that he was candid with international representatives

and that he created a “false narrative” at meetings with them are inconsistent.'*®

410. The Appeals Chamber turns to KaradZi¢’s argument that the Trial Chamber erroneously
relied on the evidence of Witnesses Harland and Abdel-Razek in finding that he was duplicitous in-
dealing with the international community. As a preliminary matter, the Appeals Chamber observes
that KaradZi¢ makes unclear assertions that the Trial Chamber relied on Witness Harland’s and
Witness Abdel-Razek’s evidence concerning their conversation with him although they did not
mention such statements in their reports, 'faﬂing their professional duty by not reporting “this
alarming information” to their superiors.””® To the extent that KaradZi¢ claims that Witness
Harland’s and Witness Abdel-Razek’s evidence was unreliable based on these circumstances, he
does not explain how the fact that Witness Harland and Witness Abdel-Razek did not mention
Karadzié’s statements in their reports demonstrates an error in the Trial Chamber’s assessment of
their evidence.'®”! Karad7i¢ merely disagrees with the Trial Chamber’s assessment of the evidence

without showing an error warranting appellate intervention.'?"

411. Furthermore, KaradZi¢’s allegation that the Trial Chamber made contradictory findings in
concluding that he was disingenuous with the “international interlocutors” while also confessing his
true intentions to Witnesses Harland and Abdel-Razek, reflects a misinterpretation of the Trial
Judgement. The  Appeals Chamber recalls that in finding discrepancies between Karadzic’s
statements in international settings and the reality on the ground, the Trial Chamber was referring to

his public speeches, statements, and announcements before an international audience, rather than to

1058 prosecution Response Brief, paras. 284-286. The Prosecution also argues that KaradZi¢’s assertion that Witnesses
Harland and Abdel-Razek failed to report their conversation with him fails to appreciate that they already knew that
KaradZi¢ and the Bosnian Serb Leadership were conducting an ethnic cleansing campaign as reflected in their repeated
Frotest See Prosecution Response Brief, para. 286.

99 Karadzi¢ Reply Brief, para. 158. Karad7i¢ also contends that the Prosecution’s argument that Witnesses Harland
and Abdel-Razek did not report their conversation with him because they already knew that KaradZi¢ was conducting
an ethnic cleansing campaign is not reasonable and “goes against the most basic principles of human rights monitoring
and reporting.” See KaradZi¢ Reply Brief, para. 157.

1070 K aradzi¢ Appeal Brief, paras. 506-508.
YW cf Ngirabatware Appeal Judgement, para. 69; Popovic et al. Appeal Iudgement para. 513; Sainovic et al. Appeal
Judgement, para. 464; Luki¢ and Luki¢ Appeal Judgement, para. 296; Nahimana et al. Appeal Judgement, para. 949.

10972 T4 the extent that KaradZi¢ argues that the Trial Chamber erred in relying on the evidence of Witnesses Harland and
Abdel-Razek because of the lack of corroboration, the Appeals Chamber finds this argument without merit as a trial
chamber has the discretion to decide, in the circumstances of each case, whether corroboration of evidence is necessary
and to rely on uncorroborated, but otherwise credible, witness testimony. See Popovic et al. Appeal Judgement, paras.
243, 1009; Gatete Appeal Judgement, para. 138; Ntawukulilyayo Appeal Judgement, para. 21; Dragomir MiloSevic
Appeal Judgement, para. 215.
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his private discussions with members of the international community.1073 In this regard, Witness
Harland’s and Witness Abdel-Razek’s evidence ‘concerns statements which occurred in private
settings or closed meetings.'”’* The Appeals Chamber further observes that, consistent with the
evidence of Witnesses Harland and Abdel-Razek, the Trial Chamber indeed acknowledged that in
discussions with international representatives, KaradZi¢ made it clear that he advocated the
separation of people and believed that co-existence with the Bosnian Muslims and Bosnian Croats
was not possible.'”” Therefore, the Appeals Chamber finds that the evidence of Witnesses Harland
and Abdel-Razek concerning their private discussions with KaradZi¢ does not necessarily contradict
the Trial Chamber’s finding that KaradZi¢’s statements favouring the interests of minorities and

551076

denying forcible displacement and the creation of “an ethnically clean State were for the

consumption of the international public opinion.1077

412.  Accordingly, KaradZzi¢ has failed to show that the Trial Chamber committed any error in this

regard.
(1iv) Conclusion

413.  For the foregoing reasons, the Appeals Chamber dismisses KaradZzi¢’s allegations of error

concerning the Trial Chamber’s assessment of his statements.

(c) - Systematic Displacement of Minorities

414. The Trial Chamber found that there was an organized and systematic pattern of crimes
committed in the area of the Overarching JCE Municipalities by the Serb forces and the Bosnian
Serb Political and Governmental Organs against Bosnian Muslims and Bosnian Croats who were
forcibly displaced to other locations or third countries.'””® The Trial Chamber found no merit in
Karadzi¢’s argument that, in the majority of municipalities of Republika Srpska, non-Serbs were
_ protected.'"” Specifically, the Trial Chamber found that the municipalities where the crimes were

committed, “and in relation to which the [Trial] Chamber was tasked with entering findings”, were

1973 Trjal Judgement, paras. 2847, 2849, 3095.

1074 See Bxhibit P1258, pp. 6, 7. Notably, the Trial Chamber found that in private meetings, KaradZi¢ was open and
_“candid about [...] their territorial objectives even at the cost of lives and the displacement of thousands of people.” See
Trial Judgement, para. 2900. .

'9% Trial Judgement, paras. 2746, 2752, 2757, 2841.

197 Trial Judgement, paras. 2847, 2849, 3094, 3095.

Y977 Trial Judgement, paras. 2847, 2849, 3095.

1978 Trial Judgement, paras. 3439-3447.

19% Trial Judgement, para. 3446, referring to Karad%i¢ Final Trial Brief, paras. 966-972, 979.
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of strategic importance to KaradzZi¢ and the Bosnian Serb leadership and formed part of Bosnian

Serb claimed territory.'**

415. KaradZzi¢ submits that the Trial Chamber erred in concluding that there was a common plan
in light of the systematic and organized manner in which the crimes. were committed in the
Overarching JCE Municipalities.1081 He contends that displacement occurred in a minority of
municipalities which is incompatible with the Trial Chamber’s finding that the displacement of
Bosnian Muslims and Bosnian Croats was systematic and 01‘gaﬁized.1°82 However, he recalls, the
Trial Chamber dismissed his argument that the majority of municipalities were free from any
apparent implementation of the plan on the basis that the “twenty municipalities in which these
crimes were committed [...] were of strategic importance.”1083 Karadzi¢ argues that the Trial
Chamber erred in considering that all 20 municipalities were of strategic importance to him and the
Bosnian Serb leadership since it had only found that three of the municipalities were of such
importance.lo84 According to KaradZi¢, a reasonable trier of fact could not have discarded the
reasonable inference that since non-Serbs were not expelled from the majority of the municipalities
across Bosnia and Herzegovina, there was no policy to create a homogeneous entity from which

non-Serbs would be expelled.m85

416. The Prosecution responds that the Trial Chamber reasonably found that the Serb forces as
well as the Bosnian Serb Political and Governmental Organs engaged in a systematic and organized
pattern of crimes, which resulted in the removal of the Bosnian Muslims and Bosnian Croats from
the Overarching JCE Municipalities.'”® In particular, it contends that the Trial Chamber’s
conclusion that the Overarching JCE Municipalities were of strategic importance is reflected in

various findings in the Trial Judgement and supported by the evidence on the record.'®’

417. Karadzi¢ replies that the Prosecution fails to refer to findings showing that all the

Overarching JCE Municipalities were of strategic importance.1088

1080 Trial Judgement, para. 3446. The Trial Chamber also concluded that even if there were no crimes committed in
other municipalities not covered by the Indictment, it would not impact the Trial Chamber’s finding that the crimes
were committed in a systematic and organized manner in the Overarching JCE Municipalities. See Trial Judgement,
E)ara. 3446.

8! Karad?i¢ Appeal Brief, para. 518.

1082 i arad7i¢ Appeal Brief, paras. 512, 513.

1083 i arad7i¢ Appeal Brief, para. 514.

1084 K arad?i¢ Appeal Brief, paras. 514-516.

1985 KaradZi¢ Appeal Brief, paras. 512, 518.

1088 prosecution Response Brief, para. 287. See also Prosecution Response Brief, paras. 255-260, 288, 289.

1987 prosecution Response Brief, para. 289.

1088 ¢ aradzi¢ Reply Brief, paras. 159, 160. See also KaradZi¢ Reply Brief, paras. 161, 162.
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418. Contrary to KaradZi¢’s contention, a review of the Trial Judgement reflects that the Trial

Chamber found that most of the Overarching JCE Municipalities were strategically important.1089

419. In any case, the Appeals Chamber finds that the fact that crimes might not have occurred in
municipalities other than the Overarching JCE Municipalities does not show an error in the Trial
- Chamber’s conclusion with respect to the manner in which these crimes were committed in the
Overarching JCE Municipalities. The Appeals Chamber recalls that the Trial Chamber based its
finding that the relevant crimes were committed in a systematic manner on the considerations that
crimes were committed throughout the Overarching JCE Municipalities in a similar and organized
manner, in the context of planned and co-ordinated operations, in a short period of time, and
resulted in “drastic changes to the ethnic composition of the towns”.*® In particular, it observed
~that in many cases following the attacks or take-over by Serb forces, Bosnian Muslims and Bosnian
Croats were given a limited amount of time to leave their homes before being transported out of the
Overarching JCE Municipalities, while in other cases they were first unlawfully detained and later
expelled.1091 In addition, the Trial Chamber considered that, in a similar pattern, Serb forces and
Bosnian Serb Political and Governmental Organs were involved in the systematic forced movement
of Bosnian Muslims and Bosnian Croats from the Overarching JCE Municipalities through the
creation of an environment of fear caused by the various crimes committed against non-Serbs or

through physical force, threat of force, and coercion.!

420. Based on the similar manner and the short time in which crimes were committed, the Trial
Chambér concluded that they were the result “of well planned and coordinated operations which
involved the military take-over of Municipalities and the expulsion of non-Serbs”.!** In light of
these findings, the Appeals Chamber finds that KaradZi¢ has failed to show that it was unreasonable
for the Trial Chamber to find that there was an organized and systematic pattern of crimes
committed by Serb forces and Bosnian Serb Political and Governmental Organs against Bosnian

Muslims and Bosnian Croats in the Overarching JCE Municipalities.

1089 With the exception of Sokolac, Bosanski Novi, and Novo Sarajevo, the Trial Chamber discussed the strategic
~importance of the remaining Overarching JCE Municipalities. See Trial Judgement, paras. 599, 600 (concerning

Bijeljina), 1099 (concerning Vlasenica), 2067 (concerning HadZ7iéi), 2120 (concerning IlidZa), 2169, 2170 (concerning

Novi Grad), 2292, 2293, 2295 (concerning Pale), 2356, 2357 (concerning Vogoséa), 2800, 2802 (concerning Brcko,

Foca, Prijedor and Sanski Most), 2806 (concerning Vlasenica and Bijeljina), 2807 (concerning Bréko), 2816

(concerning Bratunac, Rogatica, Srebrenica, ViSegrad, Vlasenica and Zvornik), 2892 (concerning Bratunac, Rogatica,

Prijedor, Vlasenica, Klju¢, and Sanski Most).

190 Trial Judgement, paras. 3441-3445.

1091 Pria) Judgement, para. 3442.

192 Trial Judgement, para. 3443,

1993 Trjal Judgement, paras. 3444, 3445.
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(d) Conclusion

421. Based on the foregoing, the Appeals Chamber dismisses Ground 28 of KaradZi¢’s appeal.
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2. Alleged Error Concerning Liability for Crimes in the Overarching JCE Municipalities under the

Third Form of Joint Criminal Enterprise (Ground 29)

422,  The Trial Chamber found that KaradZi¢ was a member of and participated in the
Overarching JCE, the common purpose of which was the permanent removal of Bosnian Muslims
and Bosnian Croats from Bosnian Serb claimed territory in the Overarching JCE Municipalities
through the commission of deportation, inhumane acts (forcible transfer), and persecution through
forcible transfer, deportation, unlawful detention, and the imposition and maintenance of restrictive.
and discriminatory measures.'®* The Trial Chamber found that KaradZi¢ shared the intent to
commit the crimes falling within the scope of the common plan with other members of the
Overarching JCE and that, through his position in the Bosnian Serb leadership and “involvement
throughout the Municipalities”, he contributed to the execution of the common plan from October
1991 until at least 30 November 1995.1%° The Trial Chamber was not persuaded that there was
sufficient evidence to demonstrate that other acts of persecution as charged in Count 3 of the
Indictment or the crimes of extermination and murder charged in Counts 4, 5, and 6 of the
Indictment that related to the Overarching JCE were included in the common plan or were intended

by Karadzi¢.'®®

423. Based on the nature of the common plan and the manner in which it was carried out, the
Trial Chamber found that KaradZi¢ could foresee that Serb forces might commit “violent and
property-related crimes” against non-Serbs during and after the take-overs in the Overarching J CE
Municipalities and the campaign to forcibly remove non-Serbs.'®” The Trial Chamber also found
that the evidence of KaradZi¢’s knowledge of violent criminal activity in the Overarching JCE
Municipalities, including killings of non-Serb civilians and the forced displacement of thousands of
Bosnian Muslims through the policy of harassment and discrimination by Bosnian Serbs, as well as
his awareness of the violent criminal behaviour of armed groups, which resulted in rapes, thefts,
killings, looting, ahd inhumane conditions in many detention centers, demonstrated that he was well

aware of the nature of the environment in which the forcible displacement of non-Serbs occurred

194 Tria] Judgement, paras. 1, 3462-3466, 3512.

195 Trial Judgement, paras. 3452, 3462, 3463, 3465. Specifically, the Trial Chamber found that KaradZi¢ contributed to
the commission of these crimes by promoting an ideology of ethnic separation, using rhetoric that amplified historical
ethnic grievances and promoting propaganda to that effect, establishing the institutions used to carry out the objective of
the common plan, and creating a climate of impunity for criminal acts committed against non-Serbs. See Trial
Judgement, para. 3514.

1% Trjal Judgement, para. 3466. See also Trial Judgement, para. 5. While such crimes were shown to have resulted
from the campaign to forcibly remove the non-Serb population from the Overarching JCE Municipalities, the Trial
Chamber considered that the evidence allowed for the reasonable inference that KaradZi¢ did not intend them to be
committed but did not care enough to stop pursuing the common plan. See Trial Judgement, para. 3466.

197 Trial Judgement, para. 3515.
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and that paramilitaries, volunteers, and other irregular armed groups were being used to further the

1098
common purpose.

424.  The Trial Chamber considered that KaradZi¢’s “continued participation” in the Overarching
JCE demonstrated that he acted in furtherance of the common plan “with the awareness of the
possibility” that the other crimes might be committed either by members of the Overarching JCE or
Serb forces who were used by him or other members to carry out the common plan, and that he
“willingly took that risk”.1%° Such other crimes consisted of persecution through torture, beatings,
physical and psychological abuse, rape and other acts of sexual violence, the establishment and
perpetuation of inhumane living conditions in detention facilities as cruel or inhumane treatment,
killings, forced labour at the frontline, the use of non-Serbs as human shields, the appropriation or
plunder of property, the wanton destruction of private property including cultural and sacred sites,
killings on a large scale, and extermination.''® On this basis, the Trial Chamber convicted Karadzié
of crimes listed in Counts 3 to 6 of the Indictment under the third form of joint criminal

. 0
enterprise. "

425. Karadzi¢ submits that there are cogent reasons for the Appeals Chamber to depart from the
controlling mens rea standard upon which the Trial Chamber relied .in convicting him of
persecution, murder, and extermination under the third form of joint criminal enterprise.''
Specifically, he argues that the Appeals Chamber should depart from the mens rea standard of
“awareness of the possibility that [such] crimes might be committed”, given the recent reversal by
the Supreme Court of the United Kingdom of the analogous standard in the case of R v. Jogee;
 Ruddock v. The Queen (“Jogee”)“o3 and find that the correct mens rea standard for liability under
the third form of joint criminal enterprise is “knowledge of the probability or substantial likelihood”
that the crimes will be committed.!'® KaradZi¢ maintains that review of the mens rea standard
applied by the ICTY is warranted given the finding of the Supreme Court of the United Kingdom

that the standard that had been applied in England and Wales was erroneous and that the correct

mens rea standard is the same as that applied to aiding, abetting, and instigating."'” He contends

1998 Trial Judgement, paras. 3516-3518.

1999 Trial Judgement, para. 3522.

190 Triat Judgement, para. 3521.

101 Tria]l Judgement, paras. 3522-3524, 6002-6005.

102 garadi¢ Notice of Appeal, p. 11; Karad?i¢ Appeal Brief, paras. 522-548.

103 kv, Jogee [2016] UKSC 8; Ruddock v. The Queen [2016] UKPC 7.

1104 Karad?i¢ Appeal Brief, paras. 523-548. In particular, KaradZi¢ submits that his conviction under the third form of
joint criminal enterprise erroneously conflates foresight with authorisation, which is what the Supreme Court of the
United Kingdom described as the “wrong turn” in common law case law. He submits that Jogee corrected this error by
setting the required mens rea as knowledge of the “probability or substantial likelihood” that the crimes will be
committed. See KaradZié Appeal Brief, paras. 523, 530-532, 534, 535. ’

105 Karad7i¢ Appeal Brief, paras. 523, 524, 529, 539.
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that because the English law of complicity was considered authoritative in post-World War II cases
and the ICTY Appeals Chamber relied upon it when defining the standard for liability under the
third form of joint criminal enterprise in 7Tadic, in the wake of Jogee this standard is no longer
“underpinned” by national law and the Appeals Chamber should depart from it.'' In addition,
KaradZi¢ contends that revision of the existing ICTY standard for liability under the third form of
joint criminal enterprise is merited because it is “the most controversial” aspect of the ICTY’s legal
legacy, which has not been followed by the ECCC, ICC, SCSL, or STL and has been criticized in
dissenting and extrajudicial opinions by ICTY Judges as well as in academic literature."'” He
argues that his convictions related to the Overarching JCE Municipalities under the third form of

joint criminal enterprise for Counts 3 to 6 of the Indictment should therefore be reversed.!!%®

426. The Prosecution responds that Karadzi¢ fails to demonstrate cogent reasons for departing
from well-settled appellate juﬁsprudenée establishing and consistently reaffirming the standard
required for the third form of joint criminal enterprise liability.!'% It also asserts that KaradZi¢
“fundamentally misconstrues” the relevance of English case law to the development of ICTY
Jurisprudence on the third form of joint criminal enterprise and ignores appellate case law
distinguishing joint criminal enterprise liability from “aiding and abetting”.1110 In addition, the
Prosecution argues that the change in English law under Jogee, which is neither binding on the
Mechanism nor of persuasive authority, confirms the lack of consistency on common purpose
liability across major domestic legal systems, particularly given that other common law
jurisdictions have declined to follow Jogee.!'™ It also contends that the ECCC, SCSL, and STL
decisions, academic opinions, and differences in the common purpose provisions of the ICC Statute
relied upon by Karadzi¢ are not binding on the Mechanism and have been found insufficient to
justify a departure from ICTY jurisprudence.’''® The Prosecution also submits that KaradZi¢ seeks a
reversal of his convictions without showing that the findings in this case would not satisfy a

probability or substantial likelihood standard.''’® In its submission, the Trial Chamber’s findings

1% Karad?i¢ Appeal Brief, paras. 524, 527-531, 540-548. KaradZi¢ further argues that statutory versions of the third
form of joint criminal enterprise liability in various common law jurisdictions including Canada, New Zealand, and
parts of Australia, also require knowledge that the crime was “a probable consequence” of carrying out the common
purpose. See Karadzi¢ Appeal Brief, para. 547.

7 Karadzié¢ Appeal Brief, paras. 541, 542, 546-548.

108 RaradZi¢ Appeal Brief, p. 147. para. 548.

1109 progecution Response Brief, paras. 290, 291, 263-297.

1119 prosecution Response Brief, paras. 291, 293, 296-299.

"1 progecution Response Brief, paras. 293, 295, referring to, inter alia, the judgement of the High Court of Ausiralia in
Miller v. The Queen; Smith v. The Queen; Presley v. The Director of Public Prosecutions [2016] HCA 30 and of the
Hong Kong Court of Final Appeal in HKSAR v. Chan Kam-Shing [2016] HKCEFA 87.

112 prosecution Response Brief, para. 298. The Prosecution also submits that the dissenting views of two ICTY judges
to which KaradZic refers in his appeal brief pertain to the application of the third form of joint criminal enterprise to the
evidence and not the standard itself. See Prosecution Response Brief, para. 269.

U1 prosecution Response Brief, para. 292.
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show not only that the higher standard would be met, but also that KaradZi¢ shared the intent for the

crimes he was convicted of under the third form of joint criminal enterprise.'''

427. KaradZi¢ replies that the Prosecution ignores that the JCTY principles on the third form of
joint criminal enterprise “are grounded in English law”, particularly the concepts of joint enterprise,”
furtherance of a common criminal design, and the foreseeability standard.'!!® According to
KaradZzic, in developing the applicable principles, the ICTY Appeals Chamber expressly relied on
the leading English case of R v. Powell,"''® which was reversed by Jogee.'''” He further submits
that the reluctance of other international tribunals to apply the principles related to the third form of

joint criminal enterprise provides additional reasons to re-examine its scope in light of Jogee.''®

428. On 25 September 2017, the Appeals Chamber accepted amicus curiae observations on the
relevance of Jogee to applicable jurisprudence on the mens rea of the third form of joint criminal
enterprise.1119 On 25 October 2017, the Prosecution filed its response to the amicus curiae

observations.''* Karadzi¢ filed no response.'*!

429. The amici submit that, although not binding, Jogee is persuasive authority as it highlights
that the ICTY Appeals Chamber in Tadic¢ overlooked the possibility that foresight should be treated
as an evidential factor rather than a legal element.'"** This distinction led the Supreme Coﬁrt of the
United Kingdom to correct a misstatement of law that had permeated the common law for over
thirty years in treating foresight as a sufficient legal requirement of mens rea when assessing an
accused’s responsibility for extended crimes perpetrated outside the execution of a common
criminal purpose.'™® The Supreme Court of the United Kingdom found that, instead, foresight
should be treated as evidence of intent and that, in truth, the English common law never recognized.
an “extended” common purpose doctrine."™® In the amici’s submission, the fact that the ICTY
Appeals Chamber in Tadi¢ appears not to have recognized this distinction suggests that its
formulation of mens rea elements was pronounced per incuriam or otherwise on the basis of an

incorrect legal principle as the consideration of foreseeability as a legal element is neither evident

4 prosecution Response Brief, para. 292, referring to Prosecution Appeal Brief, paras. 21-24.

1 KaradZié Reply Brief, para. 163.

18 By, Powell and Daniels; R v. English [1999] 1 AC 1.

M7 KaradZi¢ Reply Brief, para. 164, referring to the Separate Opinion of Judge Shahabuddeen in Krajisnik Appeal
Judgement, para. 33.

18 Karadzié Reply Brief, para. 165.

11 Decision on a Request for Leave to Make Submissions as Amicus Curiae, 25 September 2017, p 2.

1120 prosecution Response to Amicus Curiae Submissions of 24 August 2017, 25 October 2017.

121 60e T. 10 October 2017 p. 10 (indicating that KaradZi¢ did not wish to file a response).

1122 Request for Leave to Make Submissions as Amicus Curiae, 24 August 2017, Annex (“Amicus Curige Submissions
on Jogee™), paras. 2-5, 15-29, 31-35.

"B Amicus Curiae Submissions on Jogee, paras. 8, 12- 14 33,

124 Amicus Curiae Submissions on Jogee, paras. 12, 14.
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in, nor evidenced by, the sources of customary international law upon which it relied or its analysis
of these sources.'’®® This “inadvertent shortcoming” in Tadic¢ gives rise to compelling reasons to
review it and determine whether foreseeability exists as a legal element distinguishing the third
category of common purpose liability in customary international law, or alternatively, whether
foresight should be treated only as a factual consideration relevant to proof of intent, as was the
case in Jogee.''™ In their submission, although common law and customary international law
doctrines of joint liability are not the same, this does not detract from the significance of the
distinction recognized in Jogee, which points to errors of history and logic relevant to both
jurisdictions.'?’

430. The amici also submit that KaradZi¢’s submission that the principles of the third form of
- joint criminal enterprise are grounded in English law is an overstatement but that this, however,

1128
Jogee’s

does not detract from the importance of Jogee to the law of the ad hoc tribunals.
relevance lies in its assessment of underlying principles of complicity and accessorial liability and
the similar characteristics of the cases it considered as the sources of customary international law
cited in support of Tadic’s formulation of the mens rea for the third form of joint criminal
enterprise.1129 In their submission, it is the reliance in Tadic¢ on domestic jurisprudence to show that
the notion of common purpose upheld in international criminal law has an underpinning in many
national systems that now gives impetus to revisit the distinction between the legal element and
factual consideration recognized in Jogee and overlooked in Tadic.'"*® Lastly, the amici add that
following Jogee would not result in convictions being overturned as evidence relied upon to infer

foresight may likewise be indicative of the requisite intent.'™’

431. The Prosecution responds that the Appeals Chamber should either give the Amicus Curiae

Submissions on Jogee no weight or exercise its discretion to reject them.'"** In particular, it submits

125 Amicus Curiae Submissions on Jogee, paras. 34, 35. The amici observe that since there is no support for treating
foreseeability as a legal element rather than factual consideration in the discussion in Tadic of relevant authorities, the
Tadic approach represents unnecessary judicial creativity and a legal development that could not have been predicted,
which as such, contravenes the principle of nullum crimen sine lege. See Amicus Curiae Submissions on Jogee, para.
35. ' ‘

126 Ammicus Curige Submissions on Jogee, paras. 3, 8, 38.

"7 Amicus Curiae Submissions on Jogee, para. 6. In particular, the amici observe that convicting an accused on the
basis of his intent to commit a crime within the scope of a common purpose plus the foreseeability of an extended crime
creates a lower subjective threshold applicable to the accused for the extended crime than to the principal perpetrator of
the extended crime. See Amicus Curiae Submissions on Jogee, para. 35.

28 Amicus Curige Submissions on Jogee, para. 30.

129 Amicus Curige Submissions on Jogee, para. 7.

130 Amicus Curiae Submissions on Jogee, para. 31.

13! Amicus Curige Submissions on Jogee, para. 37.

132 prosecution Response to Amicus Curiae Submissions of 24 August 2017, 25 October 2017 (“Prosecution Response
to Amicus Curiae Submissions™), paras. 1, 9-11, referring to, inter alia, Information Concerning the Submission of
Amicus Curiae Briefs, Doc. No. IT/122/Rev.1, 16 February 2015, para. 9 (b) (suggesting that this provision in the ICTY
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that the brief provides no cogent reasons to depart from well-established jurisprudence, fails to
show that the Tadic Appeal Judgement, in which the relevant mens rea standard was first
articulated, was wrongly decided, and argues that the parallels sought to be drawn between the third
form of joint criminal enterprise and English accessorial liability are inapt as these concepts address
different types of liability with different legal elements operating within different legal systems.''>’
The Prosecution also argues that the Amicus Curiae Submissions on Jogee fail to show that the
ICTY Appeals Chamber misinterpreted the relevance of foresight in the cases it relied upon and the
discussion of a handful of the cases considered in Tadi¢ — based only on the extracts of those cases
as reproduced in the Tadic¢ Appeal Judgement — does not show that the mens rea of the third form
of joint criminal enterprise was pronounced per incuriam or constitute a cogent reason to depart

from established jurisprudence. 134

432. In examining whether liability for the crimes falling outside the scope of the Overarching.
JCE could be imposed on KaradZi¢ pursuant to the third form of joint criminal enterprise liability,
the Trial Chamber noted that it had to determine whether it was reasonably foreseeable to him that
any of these crimes “might be committed” if he acted in furtherance of the common plan and that
“he willingly took that risk”.!'* In this respect, the Trial Chamber recalled that the assessment of
what was reasonably foreseeable to KaradZi¢ had to be made on the basis of his individual
knowledge and that it had to be established that “the possibility of any of these crimes being

committed was sufficiently substantial as to be foreseeable to [him]”.m6

433. The Appeals Chamber notes that this statement of the relevant applicable law is consistent
with settled appellate case law of the ICTY."?" For liability under the third form of joint criminal
enterprise, it is required that an accused had the intent to commit the crimes that form part of the
common purpose of the joint criminal enterprise and to participate in a common plan aimed at their
commission, as well as that it was foreseeable to him or her that a crime falling outside the common
purpose might be perpetrated by any other member of the joint criminal enterprise, or one or more
of the persons used by the accused or other members of the joint criminal enterprise to further the

common purpose, and that the accused willingly took the risk that the crime might occur by joining

-is persuasive authority for the proposition that the Appeals Chamber retains the authority to “reject” the amici
submissions).

133 prosecution Response to Amicus Curiae Submissions, 25 October 2017, para. 2.

1134 prosecution Response to Amicus Curiae Submissions, 25 October 2017, paras. 2, 6.

1135 Trial Judgement, para. 3513.

136 Trig) Judgement, para. 3513.

137 See, e.g., Prosecutor v. Radovan Karadii¢, Case No. IT-95-5/18-AR72.4, Decision on Prosecution’s Mation
Appealing Trial Chamber’s Decision on JCE III Foreseeability, 25 June 2009 (“KaradZi¢ Decision on JCE III
Foreseeability”), paras. 15, 16, 18.
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or continuing to participate in the enterprise.1138 The Appeals Chamber recalls that the ICTY
Appeals Chamber has consistently declined to apply a standard requiring foreseeability that the
crime falling outside the common criminal purpose would “probably” be committed for liability
under the third form of joint criminal enterprise to attach but recognized instead that the possibility
that a crime could be committed must be sufficiently substantial.'"*® The Appeals Chamber also
reiterates that, although not bound by decisions of the ICTY and the ICTR Appeals Chambers, in
the interests of legal certainty, it should follow such previous decisions and depart from them only
for cogent reasons in the interests of justice.** This would be the case where the previous decision
was decided on the basis of a wrong legal principle or was given per incuriam, that is, it was

wrongly decided, usually because the judges were not well-informed about the applicable law. !

434. The Appeals Chamber observes that it is not bound by the findings of other courts —
domestic, international, or hybrid — or by the extrajudicial writings, separate or dissenting opinions
of its Judges, or by views expressed in academic literature.''** On review of the judgement in
Jogee, the Appeals Chamber does not find any cogent reason for departing from the Appeals
Chamber’s well-established jurisprudence. The Supreme Court of the United Kingdom and Judicial
Committee of the Privy Council in Jogee changed the mens rea applicable in England and Wales
and the jurisdictions bound by the jurisprudence of the Privy Council for accessorial liability
resulting from participation in a joint enterprise.1143 However, the form of individual criminal

responsibility under the third type of joint criminal enterprise is “commission”, resulting in liability

138 Stanisic and Zvupljanini Appeal Judgement, para. 958; Karemera and Ngirumpatse Appeal Judgement, para. 634;
Sainovic et al. Appeal Judgement, para. 1557; Ntakirutimana Appeal Judgement, para. 467.
139 prii¢ et al. Appeal Judgement, para. 3022; Popovi€ et al. Appeal Judgement, para. 1432; Sainovic et al. Appeal
Judgement, paras. 1061, 1272, 1525, 1557, 1558; KaradZi¢ Decision on JCE III Foreseeability, para. 18. The ICTR
Appeals Chamber has held that the ICTY jurisprudence on the third form of joint criminal enterprise should be applied
to the interpretation of the principles on individual criminal responsibility under the ICTR Statute. See Ntakirutimana
A})peal Judgement, para. 468. See also Karemera and Ngirumpatse Appeal Judgement, para. 634.
1% See supra paras. 13, 119.
"4 Stanisic¢ and Zupljanin Appeal Judgement, para. 968.
"2 Stanisic and Zupljanin Appeal Judgement, paras. 598, 974, 975; Popovic et al. Appeal Judgement, paras. 1437-
1443, 1674; Dordevic Appeal Judgement, paras. 33, 38, 39, 50-53, 83; Celebici Appeal Judgement, para. 24.
" This joint case involved two separate appellants who had been convicted of murder on the basis of “parasitic
- accessory liability”, after a co-defendant had killed the victim. R v. Jogee [2016] UKSC 8; Ruddock v. The Queen
[2016] UKPC 7, paras. 2, 3. In the case of Jogee, he had been vocally encouraging the principal who subsequently
stabbed the victim to deat