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, . . .  . . , . . 
'1. . . TfiE .&PELS CHAMBER of the I n t ~ ~ o ~ l  Criminal Tribunal . . for the Prosecution of ,  

. . ' , ~ e r s &  ~espo&ble for Genocide and Other Serious Violations of Intermtional Humanitmiin , ,  , Law ' . , . 1 , . 
3 

. , " ~ o ~ t t e d  &I the ~ e r f i t o r ~  of Rwanda and ~wAnd& C i t i k  Responsible for Genocide and. Other 
.. . 1 

. Such Vidations committed in the Temtory of ~ e i g h b o u r k ~  States Between 1 January 1994 and 3.1 , . .  , . i  
December 1994 ("Tribunal")' in this : decisioi resolves. appeals,' filed by Joseph Ndrorera . i 

, . r~ppe l l an t l j  a&nst y o  deci.si& of  rial Chamber m'  rial. ~barnber") of th; Tribunal. Both . ' ' , , ! ' 

decisions by the Trial Chainber d&e& ieues raised in "Jbseph ~ z & r a ' s  hehninruy Motion to ' .  ., 1 
. 'Dismiss for Lack of  tion: on: Joint Criminal Enterprise': ("Jurisdictional ~otion"), which was - 

' 
I '  

... . . 
~ . , 

. filed on 4 May 2005. - ,'. ' 
. . , . 

I 
I ,  

. ., . , . .. , . 
. . 

, . , . ,. , , , . . 
, 2.' In the Jurisdi~tional Motion, the Appellant issertedthat the T&~EI lacks jurisdiction over I 

, . .  . 

: "the charges relating to the extended f& of joint &imiasl &terp&e liability'in the Amended 
1. 

~ndictment".~ I4 support of tdis &sertion, the Appellant Grst argued that' a e  Tribunal lacks' 
, . 

, jurisdiction to convict an , accused . pursukt tothe third category of joint criminal enterp&& ("ICE") 

for crimes c&mitted . . by'fellow'pattic'ip&ts *a  JCE of "vast scope"? Second, he &bed that the .' 

Tribunal lacks jurisdiotion to cohsider third categoIy JCE liability when there !s no "direct 

' ' , - relatjodship",all&d between the, accused and the physical perpemtors df thcirime.! Third, he , ' 

. . argued that the Tribunal lacks jurisdiction to impose Liability for i>pe as a foreseeable consequence . 

. of a j@nt'criminal enterprise to commit genocide.5 FO! .~ ,  he argued that that the.?rib&al lacks . . 

: jurisdiction' to impose liability for o&&city iningenocide as a foreseeable consequence of a JCE! ' , 

. . . . .  , , . . 

3. on, S ' A U ~ S ~  2005; the Trial chamber issued the "Decisic@on ~ e f e n &  Motion Challenging 

the.Juria;&tion of thi Tribud - joint ,Criminal ~nterptfsi R& 72 and 73 of the Rules of 

procedure &d Evidence" ("First 1mp&kd .Deoisidn").  hat decision found .no jurisdictional 
. impediment to the imposition,of third =ategory JCE liability . . for, crimes ~ o ~ t t e d  by participants in: . " , 

, a vast. JCE in which & aihsed has taken part7 The T& Chainber did hot explici& address the 
. . , , 

. '  - Appellant's se=ond assetik: that the Tribunal l&ks jurisdiction to &pose &d catigo~y JCE . . 
, . 

'. ' liability when the ~rosecutioi do& notallege i "direct relationsb$"'bekeen the,%cused and the 
. . 

. , 

'In this d&ion, thc Intemstional ~rikinal ~db&al for tho ~ r o s u ~ t i o *  of Persons Responsiblcfqr Srrious Vilarions 
. . . . dlnrem.riona1 HurnPnifatian,hw . .  Cornmicted . in thc Terrim~ of thefonact Yugaslavia vincc 1991 will bc referred t0 , 

, .  . y the *ICrr'. ', 

Jurisdictimal Modon, &: 66.' , . . . . .  . 
lbid.. para6 15-32. , , , 

I I , , . .  ' - , :Bid.. paras 33-39. . . . . 
Ibfd., pan% 40-56. ' . . . . .  , '  

. . 
, . . - Ibid., para". 57-65. ,-. . . 

, ' ' Firs Impugncd Daision, park 7. . . . . . , , . 
, . 



. . , , . . , .  . . . . . .  , i . .  
. . . . , . :  . . 

, . . . . , ., , - ' i 3 4 4 ~  . . i .. 
' . . I :  " 

. . 1 .  - 

.. phy$csl perpiti&ors o f  & crime. ~e~ect ing the App&it's a&&t . . JCE; of '&it scope", 

impediment to tht imposition af likbility for rape. if it is a foreseeable conaaqueute of a joint ' 
. j 

. . . . . . ' .I 
, - ' , criminal enttapriie.'O * .~ r ia i  Chamber, hho~ver, again declined to decide whether the Tribunal . . 

;, . his j&sdictiom to &se third iat&ory, joint criminal enterprise, liability for complicity in 
. , . . .  

genocide." As the 'indictment's charge of c&nplicity in genocide ii ?iply an &mstivk to its . : -, , ' . 

. . . .  gedodde charge, the Trial Chambcr explaineb, there @ght,'in ;he &d, be no need to reiolve that 
, ,  . . . . .  . , 

, , ". , , , quSstio~.in this case." ' .  . . ., , . 
, . 

. . . . . , 

6. ' 'ACT the T& ~hrunber issued thc'~irst hgugd ~ e c i d ,  the ~ p p d h t . f i i e d  s dooimcnt ' 
, asking the ~ & s i l s  Chamber deb&be thht thi question kso!VC(I by that decigion -'whether thc ' 

Tribunal can impose third carcgory JCE liability on an accused for &s connuiW%y fellow' 

ii~ a JCE of Uvast.icope" - was j~risdi&onaL A d  that +erefore rht Appellant cbllld 

bring an appeal againsc the  rial Chari$er's ~esolution of ,h <&ior~?ktbe  same' 

. do&&e  ellant ant a$? argued pn &ts tbs; the Trial Chamber had nsolired the question 
' , : , . ic0mtly .I4 . . .  . . - .  . , , , 

. . 
. I  

, . . . 

. - - .- 
p x m n r  on mmy o&iypM ct mohcis M mt sublet to inwrioatory *&a~ 

Fi t  Dsfencc Aprual, p a ~ s  20.87. InPdnp chat the Trial Chamber had k ~ d e d  m &fm. uo(tl tbc end ofthe m e ,  a 

' . -. 
I ', . . 3 . :  . . 

Case Nos. 1 ~ ~ d 9 8 4 4 - ~ ~ h ~ , ' r n - 9 6 - 4 4 - ~ ~ ~ . 6 '  . . , , . ... : 1'2 April 2006 .. , :. . . , . . . .  . . ,  . , ,  
, . . . . . . 



. :  5 .  . . . . .  ! 
, . I '  - . . ,  . '  . . . . , , . . .1343/H ' ' ! . . . . . .  . , . , . . . . ..; . . . . - 

. . 1. 
7 f Tbe Prosecution filed a re&nse* mid the AppcUt ... iiled a reply.16 ' ' ~ h e a ' a  thrcajudge, . ' .. . I  . 

, ., , ,.. , , , ,  . . . . " I 

,; ~c&h of the A$@s Chamber 'debded that 'the, appeal was validly me&'; .The tirriPljhdgk ~ e n c h  '. .I.: ... . 
I 

of the Appeals ~ h & d c r ~  ho&&r., decided th8t the ~ p p e l I k  would not be allowed to submit e- - i .  
. ; .  . . . . - .  . . I . ,  

new ippeLl&l's brief - aS wquld normally be allowed &hen three judges of &e Aepeals Chamber , . ,  
, . , . . . .  1 .  . ! ., 

'.. : ' ' : aetermint that &I issue satisfies the requkments f& &uaedia~ appeal - ~c&use th&Fint Def- , ,!' 
, . , , . . . 

, ' Appeal arg& the merits and.&atly wceadzd the &ssib& length foi.motid merely seel&g a. . , .' . - 
i' : 

. : ,; , . 

' "'de~nmioation that an issue sobsf is  ule'rb@remtptp foi -ate. a$eal.ls ' . 
' 1:: 

... : . . . . , . . , . . , . . . !  
,.. , , , . . , . . . . . 

. . , . ., . '. 

9. .', Again, rhe &sc&tion & a.reaponse,: akd;hi ~&llant filed a kly.2' ThMI, a three- . ' .,, 
' 

. , . . . , 

,, j&c Bench if  c h e , ~ ~ ~ &  Chamber decided that the Ab@eU.anl could appeal'h Trial &bks ' ' 

"failure to dcmmbe whether rhe hosecution &~uld charge hkn'hh,third category ICE l&&fy for , . . ' 

. . ,  . ,  .,. . ' I . . .  . . . . . . .  , . .  
. , , . hro8ccrtor v. Koremrm LI d., I ' ~ L ~ S - % - A ~ ~ J , .  ~rosoeota's ~eapoarc'to Joseph NNzLorrra's 'Appeal of , c 

Dccidm DenHnr Ph1inrinnt-y Motion on Joiac Criminal Entm-pdW ("FrrstPrortcllcian~Rc8po~~c"), 29 AuguaZOOS. . 
' . 'I6 Pros~cutor v. Xammra er d., .ICl'R-9e;QdAR72.S, R-ly Br id  A p b d  Of h i s i o n  Deayiog prslidnW MOdon ', 

' . , . . on JointCriminal Enterprise, 1 ScpccmWMX)S. . . , , .  . . .  . . 
." Pmsscubr v. K a a m m  er nL. 1 ~ 1 ~ - 9 8 - 4 4 - ~ ~ 1 G ,  Dccision G¶ the Vslidity of fdscph N~OTCR'S  App~Bl of the 

. . .  . '  . Dadsion oriDsfma W o n  ChnUenging the Jurisdiction of theT6bnnal -Joint Qiminal ENrrpn(c. I4 Octoba?4Q5, . . was 8-9. . . 
, . 

, . " Ibid, para. 7. The &rioo'5Ub&nontly filed & '.hore'~urr.)a Bxicf A&msini & ~ r r h  ieRkati&iu.Ioscph' 
' Nzirom's 'App8ul.d ,Wrion  Dcnying Ptclhimty W d o n  on Joint Crirnlnal EuCxpss'", 24 Oerabw m. in . 

. , 
'which it (taled that it would roly oo orbs E ~ t - ~ d u n  Rcspauc's submlssimr on chs mcrirp d the QpcUant's 
arguwnts Dbout JCEs of vasrscape. ,On 26 OctobcF 2005. the Appcllanr notified thc Appeals Chmkr &athe wduld 
not file arqly brief. See *Statcmcntin Lieu of Rcply Bricl: Appeal ol  Decibon Denying Reliminaq Motion on Joint 

, . .  . Csiminal Enterprise". ' . ' . . , . 
. . . .  . .  . . l9 Pm~ecutor v. Keremera st ai., ~ C X R - ~ S ~ A R ~ Z ~ ,  ~oseph~draraa'a ~narimut& ofDc&ion '~csu~i&'  

, Motion to Dismiss for Lnsk of luriadio$n: Joint Crimine.l.Enraprisc and ndmplicily, 19 SepUmbu 2005 ("S~cond . . .  
, . ' ' ' Dcfcncc Appl') ,  paras 13-22 ' , . ,  . 

, . ' .  . . . 
, .  : . ' ?' hid., paras 23-30. . . , . , . . . .  , . 

, . '' I b i d , p m  31-40. ' ' ,  ' 
' 8 .  

I .  I . . . . .  . . ." lbid., p a  11. , " . . : , .  
Prosecuror v. Krircmera st nL. &~-gg44:ARl~.6 , '  ~ro&mtor'b Rsti)wse to $ w r l ~  Appal of   on ' 

. , "Resc~ying" Mariw to D i w i s a  lor Lack of rurisdiction: . . Joior W .&kpise Compltcity, 29 Seprembcr 2005 
, . ("Second Prosecution Rcsponsc")). . . . .  . . . . ,  . 



. . . . ,, . . , . . . .. , 
. : "  . . . ,. , 
. . .  . . ' . . . .  . . ' . '1342M; ,, ! '  . , . . . . . .  . . .  . . .  , . . . , . . , . , < 

. . 
cmplicity & gebocidc~* ihl. a@ WE& assigned to U. sang fi&-judie Benth of t& ~ppeals , ; . . : . , , , ..I:,, : ; 
. . 
~hamber.assigned td' hear the &tits bf rhe First Defence ~~peaLZ6 . . . . . . . . .  . . . . , . 

. . 
. , , . . . . . . . , . . . , , ; . I .: 

10. ~ h . z  &&nt de&& &refore 'addross? two. is&&: '(a), ' ~ b e t h e . . t h e  Tribuial: has' : I 
, ' 1  . .  . .  . . . . .  , . . . ,  . , 

jurisdiction tc~impose &d catcgory J& LiabiIiryan accused for crimes committed by fellow' ' . . 
, ; I 

,. ' 
, . . .  , , . , . 

participants in i JCE of "vast scope:.;' &d@) k'hether the Trial ~h&ber neided td decide if  thud . . 
I . . . ,  . . .  , . . . .  , , c&gory JCE Liability can be imposed for c&nplicity in gen&.de. '. , , .  

. , , ,, . , 

'. I 
I .  

, . . . . . . . .  . . . .  . . , .  . , , ,.. . . . , .  , ' ,  I ,  . . ,. . . . , , . . . , ,  , ., , , '  . . , , ' , 
, . . .  , . , n. . TBE F&T DEPENCE ~PPEAL . ' , , . ' . 

. , . . . . . .  . , 
. . 

,,  . ' , .  . , 
, . .  . , . . , .  . . . 

' .  , : ,  
, 1 1  ' T& Appellant sub& &ah incon~luding that third category JCE,liibility cab be imposed , . , , 

0n.m acbsused for c&es cd-tted by fellow .participantsin a vast JCE, rhe Trial Chamber - ' . 

" \ 
. . . , , , . , , . j 

cti&icted "three &om of . , ,  law".27 According to the Appellant, rhe Trial Chamber "erred when i t  . ' 

. , .. i 
, relied .upon the ~ t l i h i d  care authority for a.vsst 'extended', joint criminal enterpi~e"?~ The . .  : ; 

. 
' 

Appellant dlsd asserts Qat the'.~rik chamber "erred in cbncludirg that 'the scale of'a joint criminal ' ., 
. . . . , ,. 

enterpkse,has [no1 impact on 'such form of liabiity"'? Moreover. the Appellant submits; tho Trial . . . . , 
' 

. , Chamber, "erred by failing to consider wh&& the 'exrded" form df j& criminal tnterprisc. . ' ,  

liabiicy applied to xist .en&&& $, c&t&hary &&national law".N '  he - ~ p ~ e a l s  Chamber ' .. 

. . 
, . reviews denovo whethe; the  rial applied , . the krrect law?' 1. ;. ' 

, , .  , , , . . . ,  
, , 

. . 
. ' . , 

12. The ~ r i b u n d  has jusis&tioo' to conside~'only offences idmodes of liability which both a) ' , . . ' 

&e conckrnplated by its statute, and b) &sted . . in customary inter&tional law at rhe ti& of the . . 

alleged actions &d&r c&sider&n or'w& proscribed.by treaties, forming p a  of law to which 
, . . , , ,  . : ' ,  . . ,. . . . , , , . . 

: > 
' .  . . , , 

, . . . . . , , 

. ' Pmsiqusor v. ~ = r & r n  el PI,, 1CT%98&kt726, Reply B&: Joseph kzimca's In~erlocutory Appcal of. : 
Decision YResuoing" Motionto D i s m i ~  frr Lack of Iurifidiction; hint  Criminal Enterprise and Complicity, 3 Octobcr 

, .. . 'p , . - .I . , . . . , 
Prosecvtor v. ~ n m & r n  it aL, 1CTR-$B-44&726, Dzoisian on ~a l i b iwof  Joseph Nzkorera's A&al of Decision 

"Rcscrvin&Motim to MsmIss for Iack of Jurisdiction: Join< Criminal E n t M f f i  ind CornuLiciN, 14 Novrmbcr 2005 . 
~ .~~ ~ 

("~cfond kde 72 Decision"). pa& 8-9. Following Ulc Second Rule 72 Dcci<on. oo 15 ~o&?rnb& 2005, the AppcUm 
mod "Jareuh N z i m m ' s  Stalerncnt in Lieu of Bnck dDPCa1 of Decision 'Reserving' Motion to Dismiss for Lack Of . ~ ~ ,  ~~ - ~ 

J&&tiin: Joint CrimhaJ Enterprise and ~ o n i ~ ~ c i t y " ;  & which he informed the~ppealr Chamber War he 'w6uld : , 
s t u d  on ms Second Defence Appeal's disciusion of rncrirs, see ibid.. 2. The Prosecution did not file a 
rwoonse w "Jwoh Nzimrei-atrras Stawmcnt in Lieu of Brief: A p p d  of D d o n  ' R t a d g '  Motion to Dismiss for . 

~ .. 
L.a&of lurisdicti& Joint Crimid Entctpriso and Cbmplitiry",. . , 

. . 
"racecutor v.  Kerrmim sr'd;, ICTR-98-44-AR72.6. Ordcr~&icing a 1'udgc'id-d C w  ~ c f o r t  the Appeals &ber. 
18 Novcmbcr 2005; see also plosecu1or.v. Karemcra ar nl..ICl'R-9%44-~R725. Otdvrcplacing a Judge in a Caac , ' 

Bcforc the Appcalr Chamber. 18 Novembcr 2005. . . . .  
I _ .  . . 

. " Fist ~ e f e & s  A p d ,  para 21. , . ,  

Ibid, (quoting Fist Impugned Dccioion, para 7). T b o ' ~ @ l m r  ref& ta the &dimion of Prqsecutor v. Siobodon 
, 

MiloTeviL, Caac No. 13-02.94, in paragraph 7 ofthe F i t  Impugned Decision . ,  : , . . a9 Ibid. . . , . 

. . . . . . . . . . . .  . .  , , . . .  , . .  , . ,  . , , .  ,, , 
. . . . . .  . . . . 

. . .  5 '  
, . 

Cole Nos. [a-9844A~72.5. ICXR-98-4kbR72.6 ' , : 



' . .  ', . , . . . . . . . .  . , ,  , .  , .: , . .. , . , . . . .  . . . . .  ' .  . i .  . i . ' .  . , . . . .  . " . ,. 13411~. . ., : . . . . .  . . , . , , ,  .. , . . , 
, t& -sed w& subject , , at '& time of the alleged actions .md~r.con~i&ti~a.~' . . . .  '~ecause de,  . . . , . 
. . ,. . . 
,. . :  ~~pl l& . off& '.. po 'cogsnt. explahc~tim .fo; haw ' thc lan@age . of . the T r i b e s  Statute &its , , ' . . . 

consideraderation of chid category JCE liability ta casts in which the JCE at issue i s  small, because the . . . . . .  . 
' . ~&al s  cham+ itielf sees nd.such limiIaU&in rhc Sratutc, and because the JCE mode of liability . ; 

. , I  l a w . .  . . . . . . .  . . . . i , ,  
' 8 : . ., . . . . ' ' , .  . . , . . , . '. . . , . . .  . , . , . . . .  . . 



. , ,. , . ., , . ,  . 
, . . . . . .  . . . ,. . . ,  , , . , . . . ,. . . , . , . .  

. . . . .  . . .  . . . . .  .,: . .. . . . . .  , .  . 
1340M ' :  . i' 

, . . 
, , . ,.. . , , . , , 8 . .  . . . t 

, . Appellanr .s&s no 'evidenci spe&ii&lY shq-g . t k t  kstomary international , law. permits " . . ' . , 1'  
. . .  , , 

imposition of third category JCE @biiry f& rheir crimes. 41 " .  . . ,<  . ',. 
, . , 

, . , . . , . . . . < ' , , , . . . . . . .  . . . . 
, . . , , . '  I . ,  

15, . , '  he ~&&t'b.aigumentm£lecki . . .  misu+derstadding of c u s t o ~ i n t e & & o & l  . . law and ik, . . ' . ! .  , 

. , . . . . , .  , . . . . .  ,. . . , . : .  , . , . 
, , . ,  . . , , . , . ' , .  

16. 'H&, as already menrib@'it is clear.that tkre'is a basis in 'c&t~rnary int'em&onaI law fdr .. : . . . .  
, . , . 

,. ' bor6 JCE ,liabfity geaeral, and fir the third category kf, l ~ ~ l i a b i l i t y  , in iparticul'ar. . , ~ o & v e r ,  ' ' , . . . 
. . .  , . 

,.:. ' tbougd'the ~ ~ k z t k ' s  ~ ~ & a l s  ~damber . , and that of & I C ~  have, in  several ca&s dealing'ivith ' . '  ' . 
, 

. . ilift'erent factual situations, e x p w ,  the q&ments for oitablishing different. typks of JCE . ,  , 

' 

. ' ' liabili$.% nit  bn& has'either Appe4s Chamber suggested that JCE liability can arise &ly from ' . ' . , 

. . 
' 

"participation in &ntwprises. bf limired size or geographical , kc&., , .Cdnfirming ihar &ere is ho ' ' 

' -gboppbieal Umita'don on 'third-cntegow SCE liability, the ~ a d i ~  ludgement cited, an exknple of . . .  . . . .  . . 

, . whm chis trpe of liability b e  imposed, a sirnation in. which murders we cormnicted as a , . 
. . . . 

, . . . ' 
' "it is not an objection to the +pplication of me principll m a parricular situ&ion to  say that the " . . .  . . . . . .  . . .  . . , . . . . . 

' ; sirnationis new ii i; reasonably falls' within the &plkati& of the principle.'" -Hence, onde the . . . , ' ' ' , 

. .  --.-. . . . . . . . . . . . . . . . . . .  
, , RUSff.4 cases, dcalt only wirh rhe.bais. nnd not the exccndcd, fa& of jdint criminal enterprise liabylity. .Henee. the: 

,Appellant's asrercion that post-WWU asses prnvidc no supporttor theapplicatioo'of Wid catcgow ICE LiabiiW to rhc 
crLncs of suuclurally rcmotc JCEparticipants is not nmssarily consistent with rhe casdaw oFthcTribunel. " ~iorecuror v. Miluinovid ct 01.. C ~ s e  NO. IT-99-37-ARl2. Dcddon on Drngoljub 0jd*t3s Motion ~ h a ~ e n b g '  

' 

juiurisdiction--Joint Cddna1 E ~ e r p i x ,  21 -May 2003, paras 10-11. . , . 

, 

- US& ihid ' . ' . . , . ,  , . 
See, c.g.. ~ r o i i c u t o r  v. ~ w k i m ' i n u  and ~toki&ir;raM, CBse NOS 1 ~ ~ ~ 4 6 - 1 0 - A  & IICTR-96-17-A, J u d y a m ~ ,  ', 

paras 463-468; Prosecutor v. BrdimLUIIn. Caw No. g-99-36-A, Dedsi~n Oa Intulffiutary Ap- 19 hk~h'2004, paras , 

5-8; VariljrvV1ud~cmcnt, parap 94111; Kmolejac Appeal Judgment, p m  2&32,6~98;.Prosecufor v:Dclolic'er aL. 
Case No. IT-96-21-A, ludgemm&.20 Febiuary 2091, paras 343, 365-366; P r e c u t n r  v. F u 4 j a ,  Case NO. 1T-95- , . 
1711-A, I~dganint, 221 July 2000. paras 118-119. . . . . 

' , .  ' : Tribunal ?us foudd that ,a mode of liability exists in custornnry jiXemationril law,. andnrilonce the- . . 
. . . . .  I . j  . . . . . . . .  

, . . - , , ~ribudal .h& identified the elements thar need to be piwed, to establish thai mode of liabiity under 
: 

, ; , , c&tomary ' international 'la*,, the ~ibunaf .  caq, cobsistently with. cusmixiry 'in~mational law, , . . . , . , . . , , , , ,  . 

: ~ n & t  someone pursuit to the mod; of lipbiliry whenever the facts demonstrate that irs elemem , : ,: , . ,  
. . . .  . , .  , . . , 

hav&eenmet." , ,, , , , ,. . . ;. . 

. . .  . . 
, . , . .:I , , '  . ,  , , . . 

, ' Case Nos. 1CTRb98-44-Ak72.5.: 



, . . . . .  . , ,  .. . . . . . . . .  . . .  . . . . . .  . . . , . . . . '  . . . 
. . . . . .  . . .  , . . . .  , . ' . .  . . . , , , .. 1339m. , ': i 

. . .  . . 
. . .  : , * , , .  ' , :: . ." . . . . . .  , , .  

. ,. i 

.' fo&kable'but,u&&d$ . .,  conseqie&e . of a ~&.tl-+ : seeks %a fircibly , . .  remove members . of ., one . . , . . , 
. . : . ethnic& &om their [. , . ] ' i & ~ ~ ' ' ~ & s ;  the lC!TY's ~ ~ ~ e a l s  cham& has'e.x&citly 6onten&ted '", 

~ . .  , 
' enteqqise's "acalk;. 'far, && - in.pakcular, it is 1W1w' w h ' e t h c r ' ~ ~  s e c t i ~  sbcks to:  , . ' 

. . . . .  . . , . , . ,  . , , .  , 

, - ad"& an &-nr based on the'~@~unal's S t h t e  or cu.?to- inkmatio&l law. In arty cktnt;' i' . ., . . 
. . . . .  ,. 

. this seitibn appears to m e  bat it would be . . .  bad poficy:to perin* third.carigory ,JCE liabiliy for ' , . ' '. . ,. . 
' ' 

' crimes: co&it&d :iy pa&ipats in vast JCEs; accord@; 'to :thk' ~*hmt;  &n&tti+~g third 
. . 

, , , .  
, , . . , , 

- 
, . , ' cw5ory JCE liability for.thesccdroe~,~~uld t&JCE, ik a form of stiict'liabiity[and . produce , 

.&air 'eo&t~cim.~ The . . ~&i& ~h;;mber:how~ver, &mid& fears a& &blishing s& . .  . . . .  . .  ._ ' , , ,  . , 
liability to be unfoubded. ~ h i r d ' c a t q g ~  ICE "ty.can be &sed f& crime; were ".. . . .  . , . . . .  . . . , 

.'for&able to an &cud.'g In cs& circumstances, $me6 c o W n e d  by other participants in a. ; . . . . 
:large-scale 'mt&rise will not be fm&eibte to an ac-d. . n u s ,  to t i i  e i w t  9 t  8-,turat oi' . ' ,: . . . . . '  ,. . . , 

&ogrdphichistisce , ,  . affects f~~~skbility,'~ali , , .  . will rnW, . . . . % he Appellant suggests it kbuld. . ' ' , . .' ' 

. . . ,, 

, . . . , .I , , 
: . . . -  . . . 9 .  . , . , . ,  , . , . . 

19: -: In the ~econd::&feice Appd,. t h e . ~ ~ ~ ~ l l a n t  conW@s &at t& Tm 6 &red in  - : . '. . , . 
. . 

. f S g :  &'reach a .ksion on whether && ~ r i b ~ p a 1  has jnribdiction to &idct' ad. a c d  for . 
. 



, , . , 
. . , '  , 

. . . .  . . . . , , . ,. . ' , , ,, , . .  , . . . .. , , .  . 20.. . , . In . ksponse,,,the Prosecution first , , atguestbat thc~rial chamw, in ti$t e x ~ d e d  JCE . . 
. ,  :: 

liability can.be Sposed for thi brink of rape,,&d.that JCE Ibbili$& n6t'limited in "i& app1icati6h ... , 
. ' 

,, . I . . ' 

. ' : to any parti&hr crimc'crimc', 'implicitly kndered a'decision on whether &r4 & g o r y  ; ~ ~ ~ ' l i a b i i ~ ' . c i k  
' , . , ., , . . . . .  

be in&@, for' tompli+ry in e&&d{." ~ h k '  ~ ~ p e a ) s  Ch&&r dipagrees. Thi .. Trial . .  chamber ', , I . , . 

' : . ,  &xplicitly , resd&d its decision . , on~c6mplicity in g&oci&;(* aqd the . Trial . . . Chamber cannot be . . held,' : , . .'. 
, , . . , .  , . ', . , 

to have implicitly decided qu&stiod rhat it ixpplicitly re~rved. , . ' ' . . , . .  
. , .  . . . .  , . , .  . . . . . . , .  ' .  , , . .  

, . .  . . 21. ... T h e  , Pmsecution's , other arguments , . in nispod$e to the ~dcond D&C~ . . Appeal ke-far from . , . , , . ,. 
, , .  

. . : clear In a&ming contkktion to its &gumentthat the'~ria1 chamber tejccted thc ~efmce's point , . ' . 
, . . , . . , . .  . . 

, about'co&i&ty in genocide, the&s&Cion'states thar "unlesi tbc Trial Chamber can organist its ' , ' . 
' , :  ' 

, . 

, u)&k &Such a way as to &fw such a decision on i coupt'' - like c o m p l i c ~  in genocid; count . '  
, . 

. . . , '  

%at is .6& .an altcr&ve. count, :the Trial Chamber may have c o d t t e d  ... &or ,in' this . . . . . ' . ' . .  , , . , . :  
. . . ' I  ' ., 55 
, . 

. instance . . .  . . ~ho,.Pmsechtion also suggests the.; &, light of Rule 72(~) 's  text, 'the &lestioi is . ' . . . . 

. . 
L h e t h c r ' t & ~ ~ ~ e a ~ s ~ h & r  shbyld rot& thi hc&r to the Trial Chamber for . . a dtkision, or. . . . . . .  

dispode: of tbe.iss& itself".* Late;; hovever,';the Prosecution asserts that neither the ~ ~ ~ e a l s '  ., , . . . .  . , 

. . 
. nor the Trial &amber has % reasozi to decide thc A p p c l ~ t ' s  chaliengc td the , , : . .  

, . allegation of third category JCE liability f& cbmplicity in genocide; a&ordiig to the Prosecution, h , , . , .  . . . . .  . . 
.' , : .  , decisio? is unnecessary because ~ ~ p d l a u t ' h ~  .bcen'ch+~gad with compliciv in genocide , . . . .. 

. . .  p ~ & t  to.bther mpdes of liability.& weU, ~d becake coxr?p&ity ,in genocide is an alternative . ' 

... , , , . . . , , . 57 . . ,  . 
charge. . . . . .  . , , , , . , , ,  . , '  . . .  . . .  , . . . . . .  .. , . . . . . ,  , . 

'. 
. . , . 22. ' .  'TLI  &. e x k t  hat  it &&sts thatthe ~riil,~harnber cai~ avoid-deciding Lbe ~ ~ ~ i y & t , ~  ' . .:. 

, . 
chdenge now, the ~rosxution'is dstaken: ~ h d i  R& 72(A) all motio&.challen&ig jutisdiction , '  

. . .  . , . , 

n&'bc "disposed of! witkin 60 days and &fore the commen&ment of 6peoing statements. Here, , 
, , . . .?', ,  ' ,L , , 

9 .  , ..' 
+ both the Trial ~hambc?~&d'the ~ppeals  a&? have did that the ~ ~ p e ~ a n t ' s  motion W& . , 

. , 

. . . .  : ' . 'jurisdicti&l."~nd'while .it is c&tdnl$ pos&bWthat ' a  jurisdicri&l 'motion'might rnisc 'within it. , ,  

, . . ,  , . . . . . .  ' ..... c ~ a &  ion-jurisdictional iue&&s that t h e ~ r i d  ~h&nb& . . .  c&ld , _. legi&tely . defer, this isnot such 
,. . , I  , , , , , , ' .  , . . . . . 

. .  , . . .  . ,  . . . . . ' .  . , . . . . . . . , . . . . 
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