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1. INTRODUCTION | =

1. THE APPEALS CHAMBER of the Interaational Criminal Tribunal for the Prosecution of
. Persobs Responsible for Genocide and Other Serious Violations of International Humnanitarian Law
" Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Gcnociae and Other
Such Violations Committed in the Territory of Neighbouring States Between 1 Ianuary 1994 and 31 )
. December 1994 (“Tnbunal") in this. .decision resolves. appeals filed by J oseph Nz:x:orara ‘
(“Appellant"] agamst two decisions of Trial Chamber T (*Trial. Chamber’) of the Tribunal. Both . |
dccmlons by the T rial Chamber addxess issues raised in “Joseph Nzirorera’s Prchmmmy Motion to

_ . "Dismiss for Lack of Junsdn:uon Iomt Cnmmal Enterpnse" (“Junsdxcﬁonal Monon”), whlch was
- filedon4 May 2005. :

2-‘ In the Iunsdmtmnal Mouon, the Appeﬂant asserted that the Tnbunal lacks Juns:hctmn over
“the charges rela’ung to the extended form of j jomt cnmmal enterpnse habﬂny in the Amended
Indlctment" ? In support of this asscrt-.on, the Appcllant first argued that the Tribunal lacks

jurisdiction to convict an accused pursuant to thc third category of joint criminal enterpnse (“JCE”)
for crimes cummztted by fellow patticipants in a JCE of “vast scope™’ Second, he argued that the

‘ Trtbunal lacks jurisdiction to consider third category JCE liability whcn there is no “direct

-rclat:oushlp” allegcd between the accused and the physmal perpetrators of the crime.* ’I'h:rd he |
argned that the Tribunal lacks _]llﬂSdlCﬂOIl to impose habmty for rape as 2 foreseeable consequence
of a joint cnmmal enterprise to commit genocide.” Fourth, he argued that that the. Tribenal lacks -

' Junsdxcuon to imposa habxhty for comphmty m genocxdﬂ asa foreseeable consequence of & }CE s
| 3 On 5 August 2005 thc Tnal Cha:nber 1ssued the “Decismn on Defence Motmn Challenﬂmg '

- the Junsdlcuon of the Tribunal ~ Jomt Cnminal Enterprise Rules 72 and 73 of the Rules of |
Procedure and Evidence” (“Fn-st Impugned Degigion”). “That decision found o junsdlctmnal
mpechment to the unpasmou of thirg category JCE liability for crimes commxtted by participants m_' .
a vast JCE in which an as¢used bas taken part ‘The Trial Chamber did niot explicitly address the

g Appellant s second assemon that the Tribunal lacks jurisdiction to :mpose third category JCE

‘ ,habﬂny when the Pmsecut;pn does not ‘allege a “direct relationship™ between the.m‘:cusad and the

Un this decision, the International Cnmmal Tnbunal for the Pru"-cscunnn of Persons Responsxblc fo: Serious leau.ons

. -of International Humamtanan Law Cumnutted in thc Temtory of the. former Yugosla\na gince 1991 will be mfem:d ]
s the “ICTY™. :

? Jurisdictional Modon, para. 66
3 1pid., paras 15-32.
-, * Ibid., paras 33-39,
o - {bidt., peres 40-56.
- I!:ud paras 57-65. . ;
7 First Irupugncd Decmon, para.. 7.

Case Nos. ICTR-98-44-AR72.5, ICTR-93-44-ART2.6 © 12 Apol 2006
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- physmal perpcn-ators of the crime. chcctmg the Appellam s argument about J CEs of “vast scope”,

however, the Trial Chamber characterized 1t as an argoment that third category JCE liability can be . ,
E 1mposed only whcn the JCE is “limited to a speeific opemtmn and a restricted gcograph.tcal area,

- and where the Accusad was not sh-uctmany remote from the actual pcrpetramrs of the crimes.”®

= " 4..

argumcnt on. thee:e two issues, the' T nal Chamber issued the. “Decn;lon on Defepce Motions

Challcngmg the Indictment as Regards the Imnt Cnmmal Entcrpnse L:abxhty” * Second Impugned '

Declsxo ’)

_¢criminal enterpnse 10 " The- Trial Chmnber however, again dechned to decide whether the Tribunal
" has Junsmcnon ‘to mpose third categmy joint criminal enterprise liability for complicity in
'genocxde " As the indictment’s charge of comphctty in ganocxdc is simply an alternative to its

Y genncidc charge, the Tnal Chambcr explamed, there mxght, in the end, be no need to resolve that
, quesuon in t"ms case.!

6. ‘ ‘After the Trial Chamber issued the First Impugned Dccisioml the AppeDant filed a document
. a.skmg the Appeals Chamber to determine that the question resolved by tat decision ~ whether the
: Tnbu.nal can impose third category JCE habxhty on an accused for ctimes committed by fellow

participants in a JCE of “vast’ scopc" - was junsd.lcuonal and that therefore the Appella.nt cmﬂd
bring an mtcrlocutory appeal against the Trial Chamber’ 's resolution of the quesnon ? In the same

-document, thc Appcllant also axgued on the menr.s thm the Trial Chamber had resolved the qucsuon
_mcorrcctly

"B Ib:d. para. 4 (mtemsl footnot&omcwd)
? Ibid., peras 5-12. ‘
9 Second Impugncd De,ciston. paras 4.7,
‘Ibui para 10. -
2 mbid.

Y Prosecutor v. Kareméra et al., lC‘I’R 98-44-AR72.5 Appeal of Damsion Dcnying Prchnnnary Mauon on Joint

Criminal Enterprise, 19 August 2005 (“First Defence Appeal™), paras 9-19. - Rule 72(B)(i) of the Rules of Procedure . -

~ and Evideacs (“Rules™) provides the right to file an interlocutory appeal ageinst decisions on Jm-isdmnonal motbons,
. Decisions on many other types of motions are not subject to-intsrlocutory appeal

' Pirst Defence Appeal, paras 20-87. Inferring that the Trial Charaber had decided to defer, uatil the end of the case, &

decision on the whether a direct relationship between the esccused and the physical perpetrator is necessary for third

category joint criminal énterprise liability, the Appellant “dcmded not tn take an interlocutary appml on the sccoad ..

issue raised in the” Jumdicuonal Mou.on Ibid., fn. 7.

P , X = 5t . l ; ‘- k! ¥ = 5
Case Nos. ICTR-98-44-AR72.5, ICTR-98-44-ART2.6 12 April 2006

: In the First Impugned Decnsmn, the Tnal Chamber de.fcrrcd con51derat10n of the ﬁnal two '
argumems put forward in the’ Iunsdxcnonal Motmn On 14 September 2005, after hearmg oral

In the Secund ImPugxed Decxsmn, the “Trial Chamber held that there 15 1o Junsdzctnonal §°
impediment to the :mpasmon of 11ab1hty for rape.if it is a foreseeable consequence of a joint '
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'7,- - ’I'he Pmsccuuon ﬁlcd a rssponse S and the Appellant ﬁled a reply te Then, a three -judge ‘
-Bcnch of the Appeals Chamber decided that the appeal was validly mecL” The three-judge Bench
of the Appeals Chamber howcvcr ‘decided that the Appellant would not be allowed to submit a
Dew appe:llam s brief ~ as would normally be allowed thn three jndgcs af the Appeals Chamber
M f determine that an issue sausﬂcs the requirements for mmzdxatc appeal — bccausc the First Defence

Appeal argucd the merits and grsatly excesdcd the permissible length for motions merely seehng a
* dotermination that an ISSUG sausﬁcs the. reqmrcnwuts for immediate a.ppcal o '

8 After thc ‘Trial Chamber xssucd thc Second Impugncd Decz.smn, thc Appellam ﬁled a

documcnt askmg the Appeals Chamber to 'determine that the quesnnn dcfm-ed by that decision —

whc:her the extended form of joint criminal cntezpnsc liability can attach to comphmty in genoade

~ was Junsdmuonal and that thereforc the Appellant could bring an mterlocntory appeal against the

Trial Chambcr's failure to resolve the questmn Y In the same documcnt the Appellant also argued g
that the Trial Chambcr was obliged to resolve the question.” 2 The Appc]lam added that, should it = |
choose to address the question itself, the Appeals Chamber should detm-mmc that the- Tnbunal'

cannot impose liability for complicity in gcuamde as 2 foresmablc consequence of an extcndcd

JCEH The Appellant decided not to-appeal the Second Impugned Demsrlon s com:luslon a.bout tln:d )
N catsgory ‘joint erimninal cntcrpnsa hablhty for rapc

9, Agam the Prosccunon filed a responsc, ‘ and the Appcnanx ﬁled a rcply u Then, a thrac-

judge Bench of the Appeals Charber decided that the Appellant cauld appeal the Trial Chambcr’ -
"faﬂure to dctcrmme whether r.hc Prosmutwn cmﬂd chargc h:.m ‘with ttnrd catcgory ]’CE habxhty Tor

r B prosecutor v. Karemera et al., IC'TR-98—44-AR72 S,. Prosccgtor’s Ranpcmse w Joseph Nzirorera's “Appeal of

Decision Denying Prelizninary Motion on Joint Crirainal Enterprise” (“First Prosecution Response™), 29 August 2005.
¥ prosecusor v. Karemera et af., ITCTR- 9844—AR72.5 Reply Brief: Appeal of Decision Dcnymg Preliminary Motion

-om Joint Criminal Enterprise, 1 Scptember 2003,

17 Prosecutor v. Karemera et ol, ICTR- 98-44—AR‘72_5 Decision on the Validity of Jaseph Nz:wrm s Appaal of thie

P Decmon on Deferice Motion Challzngmg the Jurisdiction of the Tn'bunal Joint Cnmmdl Enu:tpﬁse 14 October 2005,

Parass 9.

S tbid., para. 7. The Prose:uncn subscqncntly filed l;h: PmSecu:ur s Brief Addressmg the Merits mRelxnon i Joseph
Nzirorera's ‘Appedl :of Decision Deaying Preliminary Motion on Joint Criminal Enterprise'™, 24 Ocwber 2005, in

which it stated that it would rely oa the First Prosesution Response's submissions on the merits of the Appeliant’s
arguments about JCEs of vast scope. ' On 26 October 2005, the Appellant notified the’ Appeals Chamber that he would
uol file a reply brief. See “Statement in qu of Reply Bricf: Appeal of Decision Dcnymg thmmaxy Moucm on Joint

" Criminal Enterprise”.

- *® Progecutor v. Karemera et al., ICTR-98-44-AR72.6, Josaph Nzim'cra & [nterlo«:umry Appcal of Dccmmn Rw:rvmg

Motion to Dismiss for Lack of Jurisdicton: .!mnt Cnmmnl Enw:-gnsn and Complicity, 19 Septcmbet 2005 ("Secom:l

" Defence Appeal’), paras 13-22.

0 1bid., paras 23-30.
¥ fhid., paras 31-40.

: ,nlbm‘ pera. 11.

B Prosecutor v. Karemera et al., ICTR-98«44-AR72 6 Prmutor 5 Rcspnnse to Imerlocutory Appcal of Demsmn

“Reserving” Motion to Dismiss for Lack of Iunsd:cnon Jum: Criminal Enterpnse Complicny. 29 Sepmmbcr 20605
(“Sﬁcnnd Proseeurion Respom,e . .

“ v & "’ . ’ 4" .
_ Case Nos. ICTR-98-44-AR72,5, ICTR-08-44-AR72.6 ~ - 12 April 2006 .
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'_compliéity in gcﬁocide' Tms appcal was ass;gned to the same ﬁve-;udgc Bt‘;nch of the Appcals ' ;; . ;
: Chamber assngned 0 hca: the ments of the Fzrst De.fence ﬁq:)pma.‘x,26 i 1
10, Thc prcscm declsmn therefore addrcsscs Two. 1ssucs (a) ththcr the . Tnbmnal has

junsdxcuon to-impose third category ICE Hability ‘on an accused for crimes commntcd by fellow” = . . LT
partu:lpants in a ICE o “vast scope™; and (b) ththcr the Trial Chambcr nccdcd to dcc:de if t‘mrd "
‘catcgory ICE, habﬂ1ty can be 1mposed for comphmty m ganocxds

I . . § 8 Pt
‘.‘-.'

', I THEFIRSTDEFENCEAPPEAL R T

S1L _ 'I'he Appenant subrmts thar., i concludmg (hat thn'd catcgcry JCE hablhty can bc ;,mposcd o
om an accused for cnmes commmzd by fellow partlmpams in a vast JCE, the Trial Chamber -

.‘ comn:utted “three errors of Taw”. 7 According to the Appellant, the Trial Chamber “erred when it

" telied .upon thc Milo¥evic case as authority for a-vast canded’ joint criminal cntcrpnss" % The |

e

Appcllant also asserts that the: Tna] Chamber “crrcd in concludmg that ‘the scale of & jomt criminal
cntctpnsc has {uo] unpact on such form of habxhty'" . Morcover the Appc]lant subxmts the Trial
- Chamber, “crred by feiling to comndcr whether the cx:endcd’ form of joint criminal enterpnsc‘

habxhry applied to vast. cntmpnscs m customaly mtemauonal 1aw*’3° The Appeals Chamber
IEVIEWS de novo whether the 'I‘nal Chambe:r apphcd the. correct law

. 12. The Tnbunal has JllrlSdlCllOD i consxder only offcnccs and modcs of habﬂxty which bath a) ' '
are contemplated by its Statute, and b) cxxstcd in customary mtema‘uonﬂl law at the umc of the
" alleged actions undcr consideration or weré proscn‘bcd by t:eatl.ss forming pan of the law to wh:u:h

. ® Prosscusor v. Karemera el al,, [CTR-9844-AR72.6, Reply nn=f~ Jose,ph Nmomm 8 In:m-lbcumry Appeal of’
. Decision’ Rescrvmg" Motmn to stuuss foe Leck of Iunsdwnnn- lamc Cnmmal Enterprisc and Cumphcxty, 3 October
.- 2005, : .
| * Prosecutor v. Karemem et al., ICTR- 9844 ART26, Decmon on Validity of Ioseph Nmromm 5 Appeal of Decision
“Reserving” Motian to Dismiss for Lack of Jurisdiction: Joint Criminal Enterprise and Coroplicity, 14 November 2005 .
¢ (*Second Rule 72 Dectston™), pares §-9. Following the Second Rule 72 Decision, on 15 November 2005, the Appellant
_ filed “Joseph Nezirorera's Snalemcm in Lieu of Bricf: Appeal of Decision “Reserving® Mation to Dismiss for Lack of .-
Jurisdietion: Joint Criminal Enterprise and Complcity™, in which he informed the Appeals Chamber that ke 'wonld :
stand- on the Second Defence Appeal’s discussion of the merits, see ibid., para, 2. The Prosecution did not file a -
- responst to “Toseph Nzirorera’s Starement in Lieu of Brief. Appeal of Decision ‘Rcsetvmg Motion to Dasrmss for .
" Lack of Jurisdiction: Joint Criminal Entetprise and Comphmry" .
3 Prosecutar v. Karemera er of;, ICTR-98-44-AR72.6, Order .replacmg a Judge ina Case Before the Appeals Chamber.

18 November 2005; see also Prosecutor-v. Karemera & :d. I(_'I‘R 98—44-AR725 Order rcplamng 4 Judge in a Case
Before the Appeals Chamber, 18 Nuvembcr 2005 : .
-7 * Pirst Defence Appesl, para. 21, ' "

B Ibid, (quoting First Impugned Decision, para. 7). The Appclls.nt refers to the rhscuss:on of Prosecuaor v, Slobadon
) é'lgﬂlofeuf Case No I’l‘ 02~54 in pnragraph 7 of the F‘n:st Impugned Decision.
Ibrd.

* fhid.

M Prosecutor v. Kmolejac Ca.sc No IT-S\'J -25- A Judgmcnt, 17 Scpmmbﬂ 2003 (“Kmolejac Appea}. Judgcmant"),\
pam 10 . Y

5

 Case Nos. [CTR-98-44-AR72.5, ICTR-08-44-ARTZ.6 12 APK2 2006



13/04 o8 :
10:30 FAX 0031705128932 ICTR REGISTRY
o . > ARCHIVES B
. - - ‘. e v 5 g - i "’ L v ... v . 006/011

' . 1341/H
the. accused was Sllb]CCI at tis time: of the alleged acuons undcr conmdcrauon s Bscause Ihe‘ .\
) Appcllam offcrs no cogcnr cxplanauon for how ‘the languagc of the Tnbunal s Statute hmlts o
7 consxdcranon of third cawgory JCE lhability to cases in which the JCE atissue is sma]l because the
Appcals Chamber 1tsclf 5e65 00 such limiration i inthe Statute, and because the J CE mode of liability -
) is grouuded m customary intemational law rarhcr than in a:ny treaty, the cruczal quesnon raised by !
~ the First Defcncc Appeal is whethcr customary mwmanonal law pe:rm:ts itposition of -third .
‘category JCE habﬂlty on an accused for crimés cumnmtcd by fellow parumpants in a JCE of “vast ' 3 L
‘scope”. On this qucsuon the. Appeals Chamber $ees No mcnt in the Appe]lant’s posmon.‘

g ic ¥ B In’ Prasecu:or R Tud:cf thc IC'I'Y s Appcals Chambcr concludcd that customary |
“mtcmaUOnal law re.cogmzes the Jomt cmmnai enterprise mode of lability.”® In so doing, the_
{ Appeals Chambcr rcCOgmzcd three categones of ICE liability.** Under the' first — or “basic™® —

category; thc accuscd can be hcld rcsponsﬂ)le for crimes that dre mtendcd consequences of the JCE, )

but which are physically committed by persons besides the accused.’® The second catcgo:y of ICE
' - hatnhty. wtuch is not at issue m this appeal, is somenmcs called “system:c ICE habmty, and i 1s a
. variant of the, first category.” 37 Cmcmny, under’ the third - or. “extended”™® — category of JCE -

o

, WA habxh:y, thc accuse,d can bc hc:ld respons.lble for cru:neb physzcally committed by other participants

in the JCE when thcsc coimes are forcsceablc conszqucnces of the JCE, even if the accused did not
- agree with dther participants that these crimes would be committed.”” In light of Tadié, then, there |
can be no question that third-category JCE Biability is firm}y accepted in customary internatiopal
. C % une b _ Y b .

Hcrc thc Appcllant does not suggest a 1ack of support in customary mt:matmnal law for )
) imposition of. ﬁrst«catcgory JCE ha‘mhty for (agrced—u;mn) crimes commited by any partmpant in- 3
a vast JCE. Indccd he conccdcs that the Justice and RuSHA cases, two major Nurcmbcrg cases,
 involved vast criminal enterpnscs Nonetheless, the Appc}}ant suggests that the Tribupal lacks
S jLIﬂSdlCthll 1o xmposc third catcgory JCE habﬂlty for crimes comrmttcd by pammpants in a vast
g .~ JCE - paruculaxly those stmctura.lly or geogapmcally temote tmm the accns=:~d- ﬁecausz the '

S

3 Seq Prosecusor v, Kajelijeli, Case No.' IC’I'R‘98-44A~A, Iudgement. ‘n Mly 2005, para. 209 Prosecutor 'v. *
Barayagwiza, Case No. ICTR-97-19-AR72, Decision, 3 November 1999; pare. 40; Prosecutor v. De!‘aflé er al, Case
No 1T-96-21-A, Judgement, 20 February 2001, par. 158; Prosecutor v. Akayesu, Case No. ICTR-96-4-T, Tudgement,

.2 Septeruber 1998, peras. 60450, 611; Secretary General's Report on Practical Arrangements for the Effective
Fanctioning of the International Tribunal for Rwanda, Recomm:ndmg; Artsha as the Seat of the Tnbunal UN Doc. :
5{19951'134 13 February 1995, paras 11-12..

Pm:ccutarv Tadid, Case No, IT-94-1- A Iudgemcnr., 15 Ju!y 1999 ("Tadtf Judgamcm") para. 229,
See ibid., paras 195-220.

See Prosecutor v. Vasiljevic, Cése No. H‘ -98- 32—A, Judgcmcnt. 25 Fehmary 2004 (“le_fewe‘ J'udgcmmfj para 97
%8 Tudi¢ Judgement, para 220, ] . ) .
- ™ See Vasiljevic Judgement, para. 98,

" See, e.8., Vastijevi¢ Judgement, para. 99.

3 Tad!c‘ ]udgument, pora. 220 '

' ".. . ) ) . o e .'.:- i ‘6 ‘: ,.. . . = -3 F BRI 3
Case Nos, ICTR-98-44-AR72.5, ICTR-98-44-ART2.6 - ™ S T 12 Aprdl 2006
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‘.Appcllam sess o cv;dzuce spec:ﬁcally showmg that custcmary mtemauonal law, perrmfs
1mpos1txonofﬂurdcawgory .TCEhabxhty forthcucmnes - L . B oee oo e B
‘ 15.'-; Thc Appellant s argument reﬂccts a mzsundcrsmndmg of customa:y mtemanonal law and its o : _
o rolcmdetenmmng the _]lll‘lSdlC[lGll of the Tribunal. For the Tnhunaltoconwctanaccused basadon R
a pamcular mode of hablhty, there must be clcar ewdence that the mode af habihty exists in -
e cusfomary mtcmauonal 1a

e S e e S T

~ in addition to bemg contsmplatcd by the Stamtc, as dlscusscd.

“above.® Yex, “where a meC1P1¢ can be shiwn to.be .. estabhshcd” in customary inferndtional law, "y

“1[ is not an’ Ob_]ﬁctlon 10" the applicanon of the pnnmple o a paruculm' situation 1o say that the '
situation 15 new if it rcasouably fa]ls within the apphcauon of the pnnmpla - ‘Henee, oncc the _
'I‘nbunal has found that 2 mode of habmty exists m customﬂxy international law, and’ once the- ) .
Tubunal has identified the elaments Lha.l need to be proved to establish that mode of Liability uader | « B ’

5 customary ml:cmzrnonal 1aw, Lhc Tnbunal can, comsistently with. Customary international law

conviét someone pursuant to the modc of habmty whenever the facts dcmonstratc thax. 1ts elements
"'havebcenmct ' C

‘. 16. Hcre, as almady mcnuoned, itis clcar that thczc isa basm in customary mtemauonal law for
both JCE habxhty in general, and for the third catcgory of JCE hab1hty in pmcular. Morcovcr. _
' though the Tribunal's ‘Appeals Chambcr and that of the ICTY have, in several cases dca]mg ‘with
© different factual sutuatmns, explained the rcqnucmcnts for establishing daffcrcnt typcs of JCE _
o hab:hly, ‘not once ‘has cmw: Appea],s Chambcr suggested that JCE liability can arise cmly from
.' partmxpanon in aninrpnses of limited size or geogmphlcal scopc .Confirming that there is no
geographical limitation on ﬁnrd—catcgory JCE lLiability, the qu:cf Tudgement cited, as an example of .
when this type of liability may be inipo#:d, a s:ituatiox;'in-'which mm:dgrs' are committed a5 3 .

* First Defence Appes), paras 81- 8.

“ Ipid., pares 58, 60, 75, 77. The Appelant’s posmon rests in pan on his belief g post-WWIT cases provide no
support for the application of third: category JCE Hahbility to the crimes of strecturally remote. JCE pardeipants.” In
.-Rwamakuba v Proyecutor, Case No, ICTR-98-44-AR72.4, Decision on Interlogutory Appeal Regarding Application of : -
." Tolnt Criminal Enterprise to the Crime of Genocide, 22 October 2004 (“"Rwamakube Decision™), pars. 24, the Appeals
"' Chamber observed that it would be e mistake to find with certainty that past-WWII cases, including the Justice angd
. RuSHA casts, dealt onty with the. basic, and not the extended, form of joint criminal entarprise liability. "Hence, the-
-‘Appeﬂmt & assertion that post-WW1I ceses provide no suppoert for the application’ of third category JCE lability to the
cnmcs of structurally remote JCE participants s not necessarily consistent with the cusclaw of the Tribunsl. =
2 Prosecutor v. Milurinovic et al., Case No. IT999-37-AR72, Deciston on Dmgol;ub Ogda.mé' Motion Chaﬂangmg
Jurisdiction—~—Joint Criminal En:e:prm: 21 May 2003 pw 10-11. . ) ]
 See para. 12, supra. * ! ' : +
" *See Prosecutor v. Hadzzhamnavic et al., Cnse No I'I'-01¢4‘7-AR72, Dv.-.msmn on Interlacutnry Appeal Challengmg B

Jurisdiction in Rclanon to Command R;sponmb:hty, 16 July 2003, para. 12,
w 43 See ibid,

% Sce, e.g., Prosecutor v. Neakirutimans and Ntalamnmana. Case Nos ICI‘R-QG—lO—A & ICTR 96-17~A Iudgement., C
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" forcsceablc but umntcnded conscquencc of a ]CE that seeks “to forc:tbly remove mcmbcrs of one .

_ ‘ cthmcxty from their [...}' regnan e ‘I'hus, thc ICTY's Appeals Chamber has expﬁc:ltly contemplated
' thud category J CE habxhty fo: cnmes sn:mmmg fmm region-w;dc ICEs

17 Thc mport of the sccuan of the F1rst Dcfcnce Appeal addrcssmg thc unpact” of thc
'emerpnsc s “scale” is far, fmm clcar in. part:cular itis unclear whethcr this section seeks to R ]
C advance an argumzm bascd on the Tnbunal‘s Statute or customary mtcrnauonal law. In any event,
. this secnon appears to argue that it would bc bad pohcy to pemut t}uxd category ICE liability for |
o crimes commlned by pa.mmpaut:s in vast ICEs, accordmg to :he Appellant, pcnmmng third
- category ICE liability for these. crimes would twm JCE into a form of strict habxhty and pmduca
*unfair convictions.* The Appeals Chambcr, howevcr cons1dcrs fears about cstabhsbmg strict
liability to be unfoundcd. Th.trd eatcgory ICE habmty can be mposcd only for crimes that were .
foresceable to an aceused.* T certain circumstances, cnmes commim:d by other participants in & .
' flarge—Scale cntcrpnsc will not be fore:sacable to an accuscd ‘Thus, to the extent that Structural of
: geographlc dlsrance affects forcsecablhty, scalc will mamar as the Appc]lant suggests it should

18'.' Fmally. the Appcals Chmnbcr notes that, for puxposcs of thJ.s dCClS‘I.Oﬂ, it is-imrelevant |
' whethcr the Trial Chamber- propcﬂy cired the Milodevic case, or whethcr doing so was Lmproper, as
the- Appellam allcges # FOr the reasons cxplamcd in this decxsmn, the Trial Chamber gave the

» _ correct ‘answer o the qucsnon of law raised by the Appcllant. Thc Appeals Chamber mcrefurc
* Qismisses the First Dcfcnce Appcal ? :

l]I THE SECOND DEFENCE APPEAL

In the Second Defencc Appcal the: Appcllant contends that the Tnal Chxmber errc:l m -
. fmhng to rcach a dec1smn cm wher.her thc Tribunal has Junschcuon to ‘corivict an .accused for .
' comphmty in. genocxdc pursuant o an cxtcndcd ICE theory. Thc Appcllant obscwcs that Rulc'
- 72(A) of the’ Rules pl.‘OVlch that motions which challenge ]UIISdICnOIl Bl be "d:sposzd of not
' later than stxty days aftcr thcy were ﬁled and before ‘the commencement of the opening
statcmcnls" Though the Trial Chamber found that the Appellant’s motion challengcd the Tnbunal' :
e )unsdxcuon the Appcllant pomts out, the Trial Chambcr failed to “dispose of the motion before thc- ,
commcncsmcm of the opemng staxcments” st Accordmg to l:hc Appcllant, thc Trial Chamber's’

%

*? Tadié Judgement, pura. 204 (cmphasm addad)
*% First Defonce Appeal, pacus 52-56.

o ¥ See, e.g., Tadic Decision, pera 230,

; Fhﬂ[kﬁmccAppmemms4Z4?
kL Sc.cond Defcncc &ppeal para, 25

. v ; -;8 L » B ‘.,
‘ CmNos.ICTR~.98-44-AR‘72-S. ICTR-98-44-AR72.6 ..~ - 12 April 2006
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- fmlure to declde on tus mouoﬁ ‘depnved [huu] of lns nght not o be tnsd on 2 cﬁmc for w}nch thc "

oy Tnbunal lacks Jurisdlcnon" =

' '26 In responsc the Prosccuuon first argues that zhc Trial Chambcr, in m.‘ung r.hat cxtendcd JCE
‘habihty can'be unposcd for the cnmc of rape,, and that JCE habﬂlty s not Jimited in “1ts apphcahon

. toany pamcular crime”, h\phcxdy tcnde:red a decamon on whcthcr thu.'d catcgory JCE habﬂity can
be 1mposad for’ complicity in genocide.” The’ Appeals Chamber disagrees. The Trial Chamber ..
; 'cxphcxtly reserved its decmon on’ comphcuy in gcnomde * and the Tnal Chamber cannot bc neld’

"to have unphmtly dcc1ded a qucsuon that it exphcﬂly rescrved

21 The: PrQsc;cuuon s other a:guments in :esponse to thc Sccond Dcfence Appcal are-far fmm ;-
| clesr. In sceming contradmuon to its argument that the Trial Chamber rejected the Defence’s pomt e

about comphcny in ge,nocxde, the Prosecution states that “unless the Tnal Chamber can orgamsc its
- work in such a way as to dcfcr such a decision ona count”

© . dispose. of the. issue itse1f". % Later, howcver the Prosecution asserts that neither the Appcals.
. Chamber nor the Trial Chambcr has any reasofi to pmmpl:l‘y decide the Appeﬂant's cha]lcngc ta the

allegation of third category JCE habﬂny for comphclty in genocxde according to the Prosccutxon,
decision is unnecessary because the Appéllant has ‘been charged with complicity in gCDDCIdE

' pursuant w. othcr modcs of hab:hty as Well a:nd because complicity in ge.nomdc is an altcmatwe .

& chargc

: 22 To thc extent that it suggests t‘ha.t the Tnal Chambcr can avozd ‘deciding the Appcllant’

like the complicity in genomgc count .
"‘ - ‘that is only an altcmauve count, -the Tnal Chamber may haVE: comm.ttted .. error in this

. mstancc” % The Prosr:cntmn also suggesis thac . hght of Rule 72(A) s text, “the questmn is
whethcr ‘the Appca]s Chambcr shonld seturn the matter to the Trial. Chamber for a decision, or.

@009/011
2 I

cha]lengc pow, the Prosccumn is mistaken. Under Rulc T2(A) all motions challcngmg Ju:msdmuon

o must bc “dmpossd of! within 60 days and before the commencement of ‘Opening statements. Here,

" both the Trial Clmmbcr58 and the Appeals Chamber"’ have ruled that the Appeliant’s motion was
s 'Jurisdlcuondl 'And while it i s ccrtamly possxblc that a Junsdlcuonal motmn ‘might raise -mtlua it. -
certa.m non-;unsdmuonal questtons that the Trial Chambcr could legmmately defer, this is. a0t such_'

® pid, para.’ 29 ' fa
. Second Prosecution Re.-;ponse ‘pars. 6 (quotmg Secosnd Impugned Demamn, para. 4)
, ¥ See Secand kmpugned Decision, pere. 10
.. ¥ Sccond Prosscution Rcsponsc, para. 8.
% bid., parae. 5.
5 Jbid., pares 11,14, . .
2 -, First fmpugned Decision, pare. B
Seccmd Rule 72 Decision, para. 9

., N % ) ‘ e . . g ' L] e ™ .‘ .
- Case Nos. ICTR-98-44-AR72.5, ICTR-98-44-AR72.6 12 April 2006
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‘a casc' the quesuon that the Appcllaut faults the Tnal Chambcr fot ﬁeferﬂng- is a pure question of

" law concemmg the mmts of the Tnbunal’ s Junsdlctmn to cmploy a mode of hab;hty

’ 23 The Tnal Chambcr cAnnot avmd decxdmg th Appcllant ] monon smply bccansc it pértaid{ s
to an altcmauvc charge, of becauss the count at issue allcges that thc Appenam can be found gmlty ‘s
S i ;pursuant 1o chetal modes of lability. As already me:rmoned. the text of Rule 72(A) makes- clea.r :
‘that its’ e h;rmts apply 0. gll Junsdicmnal mouons - mcludmg ‘those cha]lengmg altcmauvc '

counts and those challenging one of many modcs of ha.bxhty allcgcd in connection with an offcnce .
. This reﬂects cach accused’s nght not to be tned qn., and not'to havc to dcfcnd agam

st, an aﬂcganon.'
_that falls outsxde thc Tnbunal ] ]unschcnon '

& _2‘4.‘ - Thé Second Dcfence Appeal is mcrcforc upheld

: R .' : ™ DISPOSITION
25 For. the foregomg reasons, the Appea]s Chamber' o
| ".‘ a. DlSMISSES the Fust‘l)efencc Appeal

b, ALLOWStheSecondDefcnceAppeal and et s

€. ORDERS the Tnal Chamber to r.endar 2 demsxon on whether the A pellant canbe tred .

fox oomphclty in genomde \mder an cxtended ]omt cnmmal enterp rise theory.
Done "m both Enghsh and French, i E.ngh ch text being authoﬁtame-. ‘
" Dated this 12h day of Apeil, 2006, el D e q _&w\h \\ '-J\/\..

... At The Hague, g T , IudgcThcodorMcmn.
'Tthethcﬂands iy owm o 5 A % 4 P‘ICSIﬂIFlg

[Seal ot the Internattonal Tnbunal]

s w0 gyt > : w0 el e
‘Case_Nos'.ICTR-%—M-AR?Z.S.ICTR—‘)S_—&#ARTZ_.G'\ oy ey 12 April 2006



13704 '08 10:32 FaX

0031705128932 ICTR REGISTRY + ARCHIVES

Interpational Criminal Tribunal for Rwanda
Tribunal Pénal International pour le Rwanda

REGISTRY AT THE HAGUE
UNITED NATIONS Churchiflplein 1, 2517 JW The Hague, The Nelherlands
HATIDNS UMIES Tel: + 31 (0) 70 512-8225 / 8581 Fax - + 31 (0} 70 512 -8932

APPEALS CHAMBER — PROOF OF SERVICE
CHAMBRE D°APPEL - PREUVE DE NOTIFICATION

@o11-/011

Jate: 13 April 2006 Case Name / affaire: Karemera et al. The Prosecutor v.
‘ Edouard KAREMERA
Case No / no. de l'qffaire: Mathien NGIRUMPATSE
ICTR-98-44-AR72.6, AR72.5- Joseph NZIRORERA
To: OTP, Trial Attorney in charge of case MIn The Hague X In Arusha In Kigali
A;
APPEALS UNIT
X Ms Félicité Talon
X Judge / Juge Liu Daqun, Presiding
M Judge / Juge Mobamed Shahabuddeen
X Judge / Juge Mehmet Gliney
X Judge / Juge Theodor Meron
X Judge / Juge Wolfgang Schomburg
X Ms Catherine Marchi-Uhel
X Mr Roman Boed
 Concerned Associate Legal Officers
X Mr. Charles Zama
DEFENSE
X Accused / accusé : Mr Edouard KAREMERA, Mathieu NGIRUMPATSE, Joseph NZIRORERA (sl
CM54 Porm)
X 1ead Counsels / Conseil Principal: Ms. Dior Diagne, Ms. Chantal Hounkpatin, Mr. Peter Robinson me/
ﬂn Arusha temsescns2; M Fax Number: 221-822 87 12, 33 1 40 26 94 95, 1-208 694 6161
[ Co-Counsel / Conseil Atﬂnt: M. Felix Sow, Frederick Weyliame / nomy
[ In Arusha compices M8 3) ax Number:
| From: X Koffi Afande x es Zagla » R. Muzigo-Morrison
De: : o =’
-_S;bj ect Kindly find atteched the following docoment / Veuille{irotver en annexe le document correspondant :
Objet. . . ;
Documents name / Titre du document Date Filed / Date Pages
d’enregistrement
Decisien on Jurisdictional Appeals: Joint Criminal Enterprises April 12, 2006 | 1346/H-1337/H

{ case of transmission difficullies, please contact Central Registry /] En ¢as de difficultds de lransmission, veuilfez contacter:

Ne. of pages Transmitted haluding this cover sheet | nombre de pages ransmises, page Je garde comprise: 11
- Tel: 31 (9) 70 512-8225 / 8581 :




