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1. The Appeals Chamber of the International C-1 Tribunal for the Prosecution of Persons 

Responsible for Genocide and Other Serious Violations of International Humanitarian Law 

Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other 

Such Violations Committed in the Territory of Neighbohg States Between 1 January and 31 

December 1994 ("Appeals Chamber" and L'Tnb~aT', respectively) is seized of "[tlhe Appellant 

Jean-Bosco Barayagwiza's Motion for Leave to Submit Additional Grounds pursuant to Rule 108 

of the I.C.T.R. Rules of Procedute and Evidence and for an Extension of Page pursuant to 

the Decision of the Appeals Chamber of 14" November 2005" filed by Jean-Bosco Barayagwiza 

("Appellant") on 6 March 2006 ("Motion of 6 March 2006"), in which he requests the Appeals 

Chamber to grant him leave to add seven new grounds of appeal to his Appellant's brief' and to 

amend the Notice of ~ ~ ~ e a l '  accordingly. 

2. The Prosecution responded to the Motion on 16 March 2006 requesting the Appeals 

Chmber to dismiss it in its entirety and expunge it fiom the r e ~ o r d . ~  The Appellant filed his reply 

out of time on 24 March 2006~ without providing any reasons for the late filing.' Accordingly, the 

Appeals Chamber fmds the Reply to have been filed untimely and will not consider the submissions 

contained therein. 

3. The Appeals Chamber is also seized of "The Appellant Jean-Bosco Barayagwiza's Motion 

for Leave to Amend the Notice of Appeal in the Light of the Decision of the Appeals Chamber 

dated 14/11/2005" fled by the Appellant on 5 July 2006 ('Notion of 5 July 2006'3, in which he 

seeks to have his Notice of Appeal amended by substituting it with the amended notice of appeal 

annexed to the Motion of 5 July 2006.~ The Prosecution filed its Response on 17 July 2006, 

- - -~~ ~ - 

' "Appellant's Appeal Brief', 12 Ocmber 2005 ("Appellant's Bricf'). 
'Mended Notice of Appeal", 12 Octoba 2005 YNotice of Appeal"). 
' "Prosecutor's Response to .The Appellant Jcan-Bosco Barayagwiza's Motion for Leave to Submit Additional 
Grounds Pursuant to Rule 108 of the LC.T.R Rules of Procedure and Evidence and for an Extension of Page L i i t s  
pursuant to the Decision of thc Appeals Chomber of 14" November 2005"', filed confidentially on 16 March 2006 
("Response to Motion of 6 March 2006"). para. 19. The Appcals Chamber notes that the Prosecutioa gives no r e m n  as 
to why che Response to Motion of 6 March 2006 or the present decision need to be confidential and and that there is 
no apparent reaon for the confidential classification of the Rmponse to Motion of 6 March 2006, since no protected 
witnesses or materials are involved. Consequently, both t h ~  Response to Motion of 6 March 2006 and the present 
decision should br public. 
' "The Appellant Jean-Bosco Barayagwiza's Rcply tn The Prosecutor's Response to 'The App t lh t  Jean-Bosw 
Baravagwiza's Motion for Leave to Submit Additional Grounds Pmuant to Rule 108 of the XCTR"', 24 March 2006 
~'Rc&"). 

The Appeals Chamber notes tha4 pursuant to paragraph 12 of the Practice Direction on Procedure for the Filing of 
Written Submissions in Appeal Proceedings before the Tribunal of 16 Scprember 2002, a reply ID a motion submitted 
during the appeals &om judgemcnr must bc filed "wim four days of rhe filing of the response", which means that the 
Appellanr's Reply should have been filcd no later rhau 20 March 2006, unless good causc is shown for the delay. ' Motion of 5 July 2006, para. 7. 

Case No. IC1R-99-52-A 2 17 A u y s  t 2006 w 
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requesting that the Motion of 5 July 2006 be dismissed and expunged from the r e ~ o r d . ~  The 

Appellant did not file a reply. 

4. Finally, the Appeals Chamber is seized of 'The Appellant Jean-Bosco Barayagwiza's 

Corrigendum Motion Relating to the Appeal Brief of 12" October 2005" filed by the Appellant on 7 

July 2006, in which be applies to bring corrections to the Appeal Brief of 12 October 2005 

("Motion of 7 July 2006"). The Prosecution did not file a response. 

I. Procedural Backmound 

5. Trial Chamber I rendered its Judgement in this case on 3 December 2003.' The Appellant 

filed a first notice of appeal on 22 April 2004; which was amended on 27 April 2004." His initial 

Appellant's brief was filed on 25 June 2004." 

6 .  The proceedings in relation to the Appellant were stayed from 19 May 200412 through 26 

January 2005,'~ pending the assignment of a new lead counsel. The current ~ e a d  Counsel was 

assigned to the Appellant by the Registrar on 30 November 2004, and on 19 January 2005, the 

Appeals Chamber dismissed the Appellant's challenge to this assignment.14 The Appellant's request 

for reconsideration of the Decision of 19 January 2005 was dismissed by the Appeals Chamber on 4 

February 2005." 

7 .  Pursuant to the decisions of 17 May 2005'~ and 6 September 2005," both his Notice of 

Appeal and Appellant's Brief were filed by the Appellant on 12 October 2005. 

PIOSCCU~OI'S Rcsponse to "thc Appellant Jcan-Bosco Barayngwiza's Motion for Leave to Amend the Notice ofAppeal 
in the Light of the Decision of the Appeals Chambcr dated 1411 112005", 17 Iuly 2006 ('Xcsponse to M o t h  of 5 July -. 
20063, k. 17. 

The Prosecutor v Ferdinand Nahimana et al., Case No. ICTR-99-52-T, Judgemm~ nnd Sentence, 3 December 2003 
'Trial Judgement"). a n Notice de,4ppel (confinn&ment a m  d+o,itions de ('article 24 du Sialut el de I'article 108 du R t g h e n t )  s, 22 

April 2004. 
lo K Acte d'appel mod66 auxfins d'anulation du Jugement rendu le 03 dicembre 2003 p m  la Chambre I dam 
l'affaire Ze Procurmr conire Fmdinand Nahimana, Jean-Bosco Baraylrgwiza et Hussan Ngae. ICTR-99-SZ-T'u, 27 
April 2004. 
" (( Memowe d'Appel u, 25 June 2004. 
'' Decision on Jean-Bosco Barayagwiza's Motion Appealing Refusal of Request for Legal Assistance, 19 May 2004. 
Order Lifting the Stay of Proceedings in Relation to Jean-Bosco Barayogwiza, 26 Jmunry 2005 ("Order of 26 

January 2005"). In psrticular, the Appellant was initially ordered to 6le "any amended or new Notice of Appeal no later 
clan 21 February 2005 ( ie . ,  thirty days from the Decision of 19 January 2005)" and "any amended or ncw Appellant's 
Brief no inter than 9 May 2005 ( i h ,  seventy-fin days after the time limit for filing the Notice of Appeal)." 
Id Decision on Jcan-Bosco Barayagwiza's Motion Concerning the Registrar's Decision to Appoint Counsel, 19 January 
2005 ("Decision of 19 J a n u q  2005"). 
IS Decision on Jean-Bosco Barayagwiza's Request for Reconsideration of Appeals Chamber Decision of 19 January 
2005,4 February 2005 ('Pecisim of 4 Febmary 2005"). " Decision oo "Appcllanf Jean-Bosco Bmyagwiza's Urgcnt Motion for Leave to Have Further Time to File the 
Appeals Bricf and the Appcal Notice", 17 May 2005 ("Decision of 17 May 2005"). 

Case No. ICTR-99-52-A 3 17 August 2006 
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8. The Appeals Chamber recalls its Decision of 14 November 2005, by which it rejected the 

"Amended Notice of Appeal", "Corrections to Appeal Bdef' and confidential "Appellant's Appeal 

Brief' filed on 7 November 2005, on the grounds that the Appellant had not properly sought leave 

to amend his grounds of appeal as prescribed by the Rules of Procedure and Evidence of the 

Tribunal ("Rules"), and thus had not demonstrated good cause for the Appeals Chamber to 

authorize such amendments." In light of that decision, the Appeals Chamber will not consider any 

arguments of the parties in relation to the contents of the rejected a n g s .  

XX. Applicable Law 

9. Pursuant to Rule 108 of the Rules, the Appeals Chamber 'hay,  on good cause being shown 

by motion, authorise a variation of the grounds of appeal" contained in the notice of appeal. Such 

motions should be submitted "as soon as possible after identifymg the new alleged error"'g of the 

Trial Chamber to be included in the notice of appeal or after discovering any other basis for seeking 

a variation to the notice of appeal. Generally, "a request to amend a notice of appeal must, at least, 

explain precisely what amendments are sought and why, with respect to each such amendment, the 

'good cause' requirement of Rule 108 is satisfied".20 

10. It has been held that the concept of "good cause" under this provision encompasses both 

good reason for including the new or amended pounds of appeal sought and good reason showing 

why those grounds were not included (or were not correctly phrased) in the original notice of 

appeal." In its cases, the Appeals Chamber has relied upon a variety of factors in determining 

whether "good cause" exists, including (i) the fact that the variation is so minor that it does not 

affect the content of the notice of appeal; (ii) the fact that the opposing party would not be 

prejudiced by the variation or has not objected to it; and (iii) the fact that the variation would bring 

the notice of appeal into conformity with the appeal brief." Where an appellant seeks a substantive 

'' Decision on Clarification of Time Limits and on Appellant Baraya+'s Extremely Urgent Motion for Extension of 
Time to Filc his Notice of Appeal and his Appellant5 BricZ 6 September 2005 ("Decision of 6 September 2005"). 
" Order Concerning Appellant Jean-Bosco Barayagwiza's Filings of 7 November 2005, 14 November 2005 (This ion  
of 14 November 2005"), p. 3. 
"Prosecutor v. Mladen NaIetiIit and Vinko MartinoviC, Case No. IT-98-%A, Decision on Mladen Naletilii's Motion 
tor Leave to Pile Pre-Submission Brief, 13 October 2005, pp. 2-3. 
20 Proseculor v. Vidoje BIagojeviC and Dragan Joki6, Case NO. IT-02-60-A, Decision on Dragan Jokid's Motion to 
Amend Notice of Appeal, 14 October 2005 ("Blagojevit Dccision of 14 October 20053, para. 7. See also Practice 
Direction on Formal Requirements for Appeals 6om Judgement, 4 July 2005, paras 2-3. " Prosecutor v. Vidoje BIagojeviC and Dragan JoklC, Case No. IT-02-60-A, Decision on Motion of Dragan JokiC for 
Leave to File Third Amended Notice of Appeal and Amendcd Appellate Brief, 26 June 2006 ("Blagojwit Decision of 
26 June 20069, para. 7; See also, e.g., Prorecuror v. Vidoje BlagojmC and Drognn Jokit, Case No. IT-02-60-A, 
Decision on Motions Related to the Pleadings in Dragan Jokid's AppeaJ 24 November 2005, para. 10 ("Blogojevid 
Decision of 24 November 2005"); Prosecutor v.  Vidoje Blagojevii and Dragan JokiC, Case No. lT-02-60-4 Decision 
on Dcfence Motion for Extension of Time in Which 10 File the Defence Notice of Appeal, 15 February 2005, pp. 2-3. 
'' BlagojeviC Decision of 26 June 2006, para. 7; See &O Blagojevid Decision of 24 November 2005, para. 7; 
Prosecutor v. Yidoje BlagojmiL- and Dragon Jo!dL-, Case No. IT-02-60-A, Decision on Prosecution's Rcquesr for Leave 

Case No. ICTR-99-52-A 4 17 August 2006 GLI/ 
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amendment broadening the scope of the appeal, "good cause" might also, under some 

circumstances, be e~tablished.~~ In such instances, each amendment is to be considered in light of 

the particular circumstances of the case.z4 

11. The jurisprudence of the Tribunal establishes that the "good cause" requirement must be 

interpreted restrictively at late stages in the appeal proceeding when amendments would necessitate 

a substantial slowdown in the progress of the appeal - for instance, when they would require briefs 

already filed to be revised and resubmitted.2s To hold otherwise, would leave appellants gee to 

change their appeal strategy and essentially restart the appeal process at will (including after they 

have had the advantage of reviewing the arguments in a response brief), interfering with the 

expeditious administration of justice and prejudicing the other parties to the case.'= 

12. In the interest of protecting the right of convicted defendants to a fair appeal, the Appeals 

Chamber has, in limited circumstances, permitted amendments even where there was no good cause 

for failure to include the new or amended grounds in the on@ notice-that is, where the failure 

resulted solely from counsel negligence or inadvertence. In such instances, the Appeals Chamber 

has permitted amendments which are of substantial importance to the success of the appeal such as 

to lead to a miscarriage of justice if they were excluded." In these exceptional cases, the Appeals 

Chamber has reasoned, the interests of justice require that an appellant not be held responsible for 

the failures of counsel. 

13. In sum, variations to the notice of appeal will only be allowed (i) for good cause reasons 

within the meaning of Rule 108, as defined by the above-discussed principles; (ii) if they remedy 

the counsel's negligence or inadvertence and are of substantial importance to the success of the 

appeal; or (iii) if they othemise correct ambiguity or error made by counsel and do not unduly 

delay the appeal proceedings, as,. for example, in the case of minor and non-substantive 

modifications. With respect to the revisions to the appeal brief (or, in the alternative, supplemental 

briefing), they will be permitted only (i) as necessary to reflect the amendments to the notice of 

to Amend Notice of Appeal in Relation to Vidoje Blagojevi6, 20 July 2005 ('LBIagojmiC Decision of 20 July 2005'3, 
.3-4. 

"Blagojevif Decision of 26 June 2006, para. 7; BlagojeviC Decision of 24 November 2005, p m .  7; Blngojevii 
Decision of 20 July 2005, p. 3. 
l4 BiagojeviC Decision o f  26 June 2006, para. 7 ;  Blagojevid Decision o f  24 November 2005, para. 7. 
2s Blagojwii Decision of 26 June 2006, pnra. 8. 
l6 Td 
27 Blngojevid Decision of 26 June 2006, p m .  9; Blagojevid Decision of 24 November 2005, para. 8; BlagojeviC 
Decision of 14 Octobcr 2005, para. 8. See also Pro.vecutor v Dario Kordid andMario Cerkez, Casc No. lT95-1412-A, 
Decision Granting Leave to Dario Kordit to Amend His Grounds of Appeal, 9 May 2002 (Tordid Decision of 9 May 
2002'3, para. 5 .  

Case No. ICTR-99-52-A 5 17Auyst 2006 
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appeal; or (ii) as necessary to correct ambiguity or error in the counsel's filings, without unduly 

delaying the appeal proceedmgs.28 

14. Finally, the Appeals Chamber notes that it is the Appellant's burden to demonstrate that 

each amendment should be permitted under the standards outlined above, including establishing 

lack of prejudice to the  rosec cut ion.^^ 

III. Discussion 

A. Motion of 6 March 2006 

Submissions of the Parties 

15. The Appellant submits that the Motion of 6 March 2006 is filed in accordance with the 

Decision of 14 November 2005 and seeks leave to file new grounds of appeal in order to remedy 

"gaps identified in the manner in which the points of law and fact have been raised in the Appeals 

~rief ' ."  He asserts that, after having conducted a review of all the material filed to date, it has 

become apparent to his Defence team that "there are new matters of law and fact that need to be 

covered in the new ~rounds".~' He further argues that it is "a matter of fairness that he be given the 

opportunity to address those questions in writing, at least in their broad terms, before going into 

more details during the oral hearingn?' He concludes that if his request to submit the additional 

grounds is denied, "a miscarriage of justice is likely to occur".33 

16. The Appellant argues that if leave is granted to file the new grounds of appeal, it is unlikely 

that any prejudice will be caused to the Prosecution because the oral hearing is not scheduled for the 

immediate future. He adds that the additional grounds contained in the Motion of 6 March 2006 

would facilitate the understanding of his case for "each and every In addition, the 

Appellant seeks leave to amend the Notice of Appeal accordingly.35 

28 Blanojevif Dccision of 26 June 2006, para. 11 
29 i b i d , p r a .  14. 
'O Motion of 6 March 2006, para. 1. The Appeals Chamber understands the Appellant to submit that the Decision of 14 
November 2005 "lea the dcor open to the Appellant to file o motion requesfing leave to present" additional ground! of 
oppcal and not "additional evidence" as stared in his Motion of 6 March 2006 (eqhasis added). 
3 1  id. 
" Id. 
33 Id. 
34 [bid., para. 5 .  
'I lbid,  p. 17. 

Case No. ICm-99-52-A 17 August 2006 Wh 
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17. The Prosecution objects to the Motion of 6 March 2006 and submits that the Appellant 

continues to misapply Rule 108 of the Rules by submitting the additional grounds without having 

previously sought leave to amend the Notice of ~ ~ ~ e a l . ~ ~  

18. The Prosecution argues that even if the Motion of 6 March 2006 was to be treated as 

requesting leave to amend the Notice of Appeal, it would not meet the "good cause" requirement 

under Rule 1 0 8 . ~ ~  In this respect, it contends that the Appellant (i) is merely repeating his 

arguments already contained in his Notice of Appeal; (ii) "is not correcting any minor errors or 

providing n precise formulation of any ground of appeal"; and (iii) "is not seeking to remedy any 

inadvertence or negligence of his counsel".38 The Prosecution adds that denial of the Motion of 6 

March 2006 would not lead to a miscarriage of justice since the newly submitted grounds of appeal 

would either have no bearing on the Trial Judgement or they are already developed in the Notice of 

Appeal and the Appellant's ~r ief? '  

Analysis 

19. The Appeals Chamber notes that the Appellant does not request to amend any of his 

grounds of appeal in the Notice of Appeal and Appellant's Brief, but simply submits that the seven 

additional grounds should be included anew. The Appeals Chamber further notes tbat instead of 

seeking to demonstrate "good cause" for submitting the additional grounds of appeal at this late 

stage of the proceedings on appeal, the Appellant simply attaches the new grounds of appeal that he 

seeks to have admitted as part of the briefing." With regard to the general assertion that it has been 

only recently that the Defence team realized that new issues of law and fact need to be addre~sed,~' 

it is obvious that any amendment sought to any notice of appeal is the result of further analysis 

having been undertaken over the course of time and that this fact, taken alone, cannot constitute 

"good cause" for an amendment." The Appellant merely suggests that a denial of the Motion of 6 

March 2006 would result in a miscarriage of justice, without illustrating why this would happen or 

why he failed to include these arguments in his Notice of Appeal several months earlier. Therefore, 

it is apparent that the Motion of 6 March 2006 is devoid of any arguments in relation to the 

requirements prescribed by Rule 108 of the Rules and the jurisprudence of the Appeals Chamber. In 

this respect, the Appeals Chamber hds that the Motion of 6 March 2006 is frivolous. 

36 Response to Motion of 6 March 2006, paras 2-5, 10. 
"R~id., p a w  6-8. 
'' Ibid.. paras 9, 12-13. 
39 Bid., paras 9, 14. 

Motion of 6 March2006. Dams 6-57. 
'I ~ o t i o n  of 6 March 2006: ;A. 1. 
" Blogojevi; Decision of 24 November 2005, para. 10. 

Case No. ICTR-99-52-A 7 17 August 2006 w 
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20. However, in fairness to the Appellant, who should not be prejudiced because of any 

negligence or inadvertence by his Counsel in failing to include the submitted additional 

the Appeals Chamber will examine them in order to determine whether they should be included 

because they are of substantial importance to the success of the appeal or &e likely to otherwise 

correct ambiguity or error in the previous filings without unduly delaying the appeal proceedings. 

21. As a preliminary matter, the Appeals Chamber notes that the Appellant seeks to have his 

Notice of Appeal modified only as a consequence of including the newly submitted grounds of 

appeal into his Appellant's Brief. Rule 108 of the Rules clearly applies to seeking a variation of the 

notice of appeal and, where leave is granted to amend the notice of appeal, the appellant may be 

granted leave to amend the appeals brief to reflect the amendment to the notice of appeal. 

Nevertheless, the Appeals Chamber will consider the Motion of 6 March 2006 as requesting the 

variation of grounds of appeal contained in both the Notice of Appeal and the Appellant's Brief 

simultaneously. Since the variations of the Appellant's Notice of Appeal sought by his Motion of 5 

July 2006 are of a broader scope than the newly submitted grounds of appeal, the Appeals Chamber 

will address the former in a separate section of the present decision.44 

Ground 1: Error in Law and Fact by Admitting Uncorroborated and/or Hearsay Evidence 

22. The newly submitted Ground 1 refers to (i) allegedly erroneous admission of hearsay 

evidence not corroborated by direct evidence;45 (ii) alleged "failure to be consistent in giving 

hearsay evidence more weight than direct testimonies in crucial areas of the evidence";46 and (iii) 

allegedly erroneous admission of the testimony of a single un-corroborated witness?' The 

Prosecution responds that these issues are already dealt with in the Appellant's ~ r i e f . ~ '  

43 Kordi6 Decision of 9 May 2002, paras 5, 7.stating, inter alia, that the inability of the counsel to articulate a ground of 
appeal properly should not exclude the appellant komraising that ground of appeal. 
a See paras. 47- 53 infra. " Motim of 6 March 2006, para. 6 with reference to thc Trial Judgement, para 97, mmbly with respect to teshmnies 
of Alison Des Forges concerning the alleged Appellant's succession of Buoyam, the alleged Appellant's membership of 
the Executive Committee and the kcact that the Appellant was President of the CDR before 1994; of Witnesses X and 
AEE concerning the fact that thc Appellant evicted his wife as soon as he learnt that she was a Tutsi; of Wimcss AKB 
conceming thc date of the alleged delivery of arms at Kabari and Mixingo; and of Witness MK concernhe; the secret 
meetings at the office of the Minister of Transport. 
'6 Motion of 6 March 2006, para. 10 with reference to the Trial Judgemenr, paras 267,276, 695, 875.878, notably with 
regard to failure to take into account the testimony of Hmsan Ngeze and Ferdinand Nahimana on the fact that the 
Appellant did not succeed Bucyyann as President of the CDR p a ~ Q  cn 'hat the CDR party did not exclude Tursi as 
members, as well as on the denunciation by rhe CDR party OF the charges concerning the extermination of Tupi, while 
admitting hearsay evidence on the same allegations ftom Alison Des Forges, Omar Semshago, Witnesses X, LAG, 
ABC and AHB. 
" Motion of 6 March 2006, paras 13-14. As examples, the Appellant refers to the findings conccming the testimony of 
Witness ABC on supervision of barricades in Rugunga (Trial Judgemenf paras 336, 341, 975); Witoess AHB's 
testimony on delivery of a m  to 3 sectors in Mutura (Trial Judgement, paras 727, 728, 730, 954, 975, 977, 1035, 1613, 
1064-1067, 1081, 1106-1107); Witness AFX's testimony on CDR meetings orgmized by the Appellant in 1993 (Trial 
Judgemnr, paras 264, 704, 717, 967): testimony of Alison Dcs Forges on the alleged "shouting match" conversation 

Case No. ICTR-99-52-A , 8 17 August 2006 w 
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23. The Appeals Chamber notes that certain issues raised in the newly submitted Ground 1 are 

covered in the Appellant's Brief. For example, under his Grounds 8 and 9, the Appellant contests 

the Tnal Chamber's reliance on the testimony of Witness AFX, including his evidence regarding a 

CDR meeting in 1993," Gr0u-d 13 deals with the weight attached to the "single hearsay report" of 

the interview of Gaspard Gahigi conducted by Philippe Dahinden on the Appellant's role at the 

RTLM." Ground 18 addresses the issue of reliance by the Trial Chamber on the "unsupported 

hearsay" "in the absence of any documentary evidence" with regard to the &ding that the 

Appellant became President of the CDR without specifying the source of such hearsay e~idence.~' 

Ground 19 similarly contests the finding that the Appellant was President of CDR in Gisenyi prior 

to 1994 based "on nothing more than rumour and hearsay".52 Under Ground 20, the Appellant 

argues that the finding of the Trial Chamber concerning the fact that the Appellant became "a 

member of the Executive Committee of CDR and mare influential than President Bucyana" was 

based "entirely on rumour, or vague and unfounded information from dubious sources", including 

the testimony of Alison Des Forges, while the authenticity of the only documentary evidence in this 

regard was not proved.53 Further findings based on the testimony of Alison Des Forges are 

contested under Grounds 27 ("shouting match" with the US Ambassador Rawson) and 41 (the 

Appellant's role and influence within CDR).'~ Ground 23 includes arguments contesting the Trial 

Chamber's conclusion on the Appellant's participation in planning of the demonstration 

coordinated by the Ministry of Foreign Affairs based on the testimony of Witness A G K . ~ ~  The 

reliance upon the uncorroborated testimony of Witness AHB with respect to the distribution of 

weapons in Mutura and Gisenyi is disputed under Ground 24.56 The reliance on uncorroborated 

testimony of Witness ABC with regard to the Appellant's supervision of the roadblocks in Rugunga 

is argued under Ground 26.57 FinalIy, with respect to the entire testimony of Wimess FS, the 

Appellant generally suggests that it cannot be relied upon in determination of his ,@lt since this 

between rhe Appellaut and Ambassador Rawson (Trd Judgement, paras 314 and 336); Wibcss AGK's testimony 
concerning the demomaation of CDR youths at the Ministry of Foreign Affairs (Trial Judgement, paras 697-699,714); 
and Wimess FS' testimony on "Hum Power'' (Trinl Judgement, paras 128, 890-895). 
P Response to Motion of 6 March 2006, para. 14 with reference to the Appellant's Brief, paras 156, 184-185, 229 and 
116.337. - - - - - . . 
.g Appellant's Brief, paras 126, 130-131. 
"Ibid., paras 155-156. 
5 1  Ibid., para. 184. 
" ~ b i d , ~ a r a .  185. 
" [bid, paras 186-189. 
"Ibid., p a w  229 and 336-337. 
55 Ibid-, paras 200-201. 
56 Ibid-, pam 208-217. 
57 Ibid., para. 220. 
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evidence was heard while the then Counsel did not engage in cross-examination or advance any 

submissions on his behalf?' 

24. In this situation, where the newly submitted Ground 1 significantly overlaps with several 

existing grounds of appeal, the Appellant should have sought authorization to amend his existing 

grounds of appeal in order to specify or clarify them showing that previous pleadings failed to 

address these issues adequately and that correcting such failures will not unduly delay the 

proceedings on appeal or are necessary in order to avoid a miscarriage of justice.59 In this respect, 

he should have identified with precision the new arguments that are of substantial importance to his 

appeal. The Appellant has not done so with respect to his allegedly new arguments as compared to 

the ones that are already before the Appeals Chamber. In looking at these arguments in the newly 

submitted Ground 1, which were already made in the Notice of Appeal and the Appellant's Brief, 

the Appeals Chamber does not conclude that there was any ambiguity or error, or otherwise 

negligence or inadvertence, in theu original articulation. 

25. Although the issue of the Trial Chamber's reliance on the testimony of Witnesses X, ABE, 

MK and AHB is not covered by the Appellant's Brief with respect to the certain specific findings 

referred to in the Motion of 6 March 2006, the Appeals Chamber does not consider that the addition 

of the newly submitted Ground 1 is of any substantial importance to the present appeal in this 

respect. In fact, without passing on the merits of the alleged error, which must be assumed for this 

purpose,60 the newly submitted Ground 1 with regard to these witnesses, if successful, would not 

lead to reversal of the Appellant's convictions. Thus, failure to include this new ground in the 

Notice of Appeal and Appellant's Brief would not result in a miscarriage of justice for the 

Appellant, More specifically, the factual findings of the Trial Chamber on Barayagwiza having 

taken part in CDR meetings and demon*ations and supervised roadblocks,6' which is the basis of 

its legal findings on gmocide6* and on direct and public incitement to commit genocide," do not 

rely on the testimony of Witnesses xG4 and ABE with regard to the fact that the Appellant "sent 

away his wife" when he 'learnt that she was of Tutsi e th~ici ty ."~~ Rather, the Trial Chamber refers 

to the more relevant evidence of Witnesses AGK, AHI, AAM, AFX, and ABC.$~ Likewise, the 

fafactual finding of the Trial Chamber that the Appellant worked closely together with Ferdinand 

5' Ibid., para. 83. 
59 Cf: BlagojeviC Decision of 26 J m e  2006, para. 23. 
Cf: Ibid., paras 21 and 31. 

61 Trial Judgment, para. 719. 
6' Ibid., paras 946-977. 
63 Bid., p m  978-1039 and speciiicaUy para.1035. 

@ The Appeals Chamber also notes that W i b s s  X's tesfimony was found "generally credible" (Trial Judgement, para. 
547). - ..,. 
65 Trial Judgmenf paras 703,717. 
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Nahimana and Hassan Ngeze in the management of RTLM and in the CDR, respectively,67 which is 

the basis of its legal finding on conspiracy to commit gen~cide,~' does not rely solely on the 

testimony of Witness 1M(, but also on the evidence of Witnesses AGK and AHA, the testimony of 

the latter having been considered more significant.69 Finally, with regard to Witness AHB's 

testimony concerning the date of the alleged delivery of arms at Kabari and ~ i z i n ~ o ; ~  the 

respective factual fmding of the Trial Chamber refers to the distribution of weapons in Gisenyi and, 

as noted above, is already dealt with in the Appellant's ~r ief? '  

26. In light of the findings above, the request for leave to include the newly submitted Ground 1 

in the Appellant's B ~ e f  andNotice of Appeal is denied. 

Ground 2: Error in Failing to consider the Question of Credibility of Witnesses as Being 

Likely to be Affected by their Ethnicity, Political and or Xdeolo~cal Motives 

27. Under the newly submitted Ground 2, the Appellant submits that the Trial Chamber erred "in 

rejecting the arguments put forward by the accused that some witnesses gave biased evidence, and 

depositions and submitted partial expert repolts because of their ethnic, political and/or [. . .] 
ideological affiliati~ns".'~ The Prosecution responds that these issues are covered by the 

Appellant's ~ r i e f . ~ ~  

28. Similar to the newly submitted Ground 1, the Appeals Chamber notes that, although the 

Notice of Appeal does not contain a ground that specifically bears on this issue, the newly 

submitted Ground 2 covers certain issues already argued in the Appellant's Brief. For instance, the 

Appeals Chamber notes that the fact that the majority of the members of the Ministry of Justice 

were Tutsi andlor closely allied to the RPF, including Witness Franqois-Xavier Nsanzuwera, is 

argued under Ground 7 as undermining his ~redibility.'~ Ground 30 contains the general allegation 

that "[tlhe evidence was largely fiom a category of witnesses who sought to criminalize legitimate 

political aspirations of the Hutu" and thus cannot be deemed reliable." The overall issue of the 

661bid., par85 714-719. 
" Ibid., para. 889. 

Bid, paras 1040-1055 and specifically para. 1049. 
69 Ibid, para. 887. 
70 Ibid., paras 721-722. 
" See xupra, foomate 56. 
" Motion of 6 March 2006, p m .  15 with reference to the Trial Judgement, pm.  7 3 . T ~  Appellant provid~s a number 
of examples of such allegedly biased witnesses, including the Expert Wimesses Marcel Kabanda and Alison Des 
Forges, Witnesses Jean-Pierre Chr6tieq Philippe Dahinden, GO, FS, FX, Nsanzuwcm, ABE, AFX, WD, AAJ, AAM, 
MK, AGR, A. RMgira, AZU, AGX, U S ,  BU, Th. Kamilindi, DM, AHB, EB, FY, A. Murebwayke, J. Kagabo 
(Motion of 6 March 2006, paras 15-17 with references to the Trial Judgement, p m s  332,712,913). 
73 Response to Motion of 6 March 2006, para. 14 with reference to the Appellant's Brief, paras. 209-227,246 and 322. 
"Appellant's Brief, para. 124. 
" fbid., para. 246. 
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integrity and credibility of Prosecution wibesses (including a motivation to lie), notably B E ,  EB, 

AEU, AGX, GO and Franqois-Xavier Nsanzuwera, is addressed under Ground 40 in connection 

with the application of lhe burden of proof by the Trial ~ h a m b e r ? ~  The admission into evidence of 

"partisan and opinion evidence" of Alison Des Forges, Jeaa-Pie~e Chretien and Marcel Kabanda is 

contested under Ground 41." The Appeals Chamber does not find, in the absence of any arguments 

fiom the Appellant to the contrary, that there was any ambiguity or error, or otherwise negligence 

or inadvertence, in the original articulation of these errors in the Notice of Appeal and the 

Appellant's Brief. 

29. Although the issue of the potential bias of Witnesses AAJ, MX, W, MK, WD, AGR, B E ,  

A. Rangira, AES, BU, Thomas Kamilindi, DM, AHB, FY, A. Murebwayire and J. Kagabo on the 

basis that they belong to the Tutsi ethnic group is not covered by the Appellant's Brief, the Appeals 

Chamber notes that the Motion of 6 March 2006 contains no arguments supporting this general 

assertion any further, since the Appellant merely states that these witnesses "were likely to be 

biased" and that the Trial Chamber "should have been cautious because of the possible desire fo* 

vengeance against Hutu leaders instilled inside the Tutsi community by the present RPF regime 

[and] propaganda disseminated through organisations of Tutsi survivals, notably IBUKA and 

AVEGA"." In any case, the Appeals Chamber recalls that Wifnesses AM, WD, and DM were 

found not credible by the Trial ~ h a m b e r ? ~  Accordingly, any challenge with respect to their 

potential bias is moot. The Appeals Chamber concludes that the addition of this issue under the 

newly submitted Ground 2 would not be of substantial importance for the present appeal. Moreover, 

the Appeals Chamber notes that no specific relief is sought under this new ground. 

30. Consequently, the request for leave to include the newly submitted Ground 2 in the 

Appellant's Brief and Notice of Appeal is denied. 

Ground 3: Error in Admitting, without Permitting any Challenge, the Interpretation of the 

History of Rwanda Made by Alison Des Forges in the Akqesu Case 

31. The newly submitted Ground 3 refers to the allegedly erroneous admission of and reliance 

upon the "version of the History of Rwanda retained in the Akayesu case [. . .] without subjecting it 

to any adversarial trial", which constitutes a violation of the Appellant's right to a fair trial and 

caused him "irreparable prejudice" in that it was ' b u d  as a basis for the determination of ms] 

76 Bid., paras 322-326. 
77 Ibid, paras 327-338. 
Motion of 6 March 2006, para. 16. 

"Trial Judgemeof paras 713, 912 and 776 respectively. 

Case No. ICTR-99-52-A 12 17 August 2006 GLt( 



1 8 / 0 8  ' 0 6  17:09 FAX 0 0 3 1 7 0 5 1 2 8 9 3 2  ICTR REGISTRY + ARCHIVES 

8079/H 
culpability".s0 The Appellant furtlzer argues that the Trial Chamber also erred in "ignoring the fact 

that Mrs. Navanethem Pillay sat in the Chamber which rendered the Akayesu judgement" and 

would thw be biased in her judgement with regard to the ~ ~ p e l l a n t . ~ '  The Prosecution contends 

that these issues are raised in the Appellant's ~rief." 

32. The Appeals Chamber notes that the issues raised in the newly submitted Ground 3 simply 

reiterate the arguments already contained in the Appellant's Brief: the admission into evidence of 

Alison Des Forges's interpretation of the history of Rwanda in the Akayesu case is generally 

contested under Ground 41,'~ while the alleged bias and impartiality of Judge Pillay in connection 

with the fact that she ' l ad  previously sat in the determination of the Akayesu's trial", is argued 

specifically and at length in Ground In the view of the Appeals Chamber, these two grounds 

read together reveal the same issues as those contained in the newly submitted Ground 3 .  The 

Appeals Chamber finds that the newly submitted Ground 3 does not reveal any ambiguity or error, 

or otherwise negligence or inadvertence, in the articulation of these issues in the Notice of Appeal 

and the Appellant's Brief. The Appeals Chamber M e r  notes that no specific relief is sought under 

this new ground. 

33. Therefore, the Appellant's request for leave to include the proposed Ground 3 in the 

Appellant's Brief and Notice of Appeal is denied. 

Ground 4: Error in Admitting that the CDR and the RTLM Issued or Broadcast Lists of 

People Suspected of Collaborations with the RPF on an Ethnic Basis 

34. Under the newly submitted Ground 4, the Appellant argues that the Trial Chamber erred in 

concluding that the CDR and the RTLM distributed lists of people indicating their ethnicity, which 

led to their deatkas According to the Appellant, the Trial Chamber erred in holding that "the only 

common feature of persons appeaiing on those lists was their Tutsi ethnicity; and that the RTLM, 

Kangura and the CDR in its press releases, published those lists solely on that basis without any 

other substantive reason relating to the RPF or its supporters".86 The Appellant further contests both 

the authenticity and the contents of "Communiqui special No. 5" presented at trial by the 

en Motion of 6 March 2006, piins 17 and 19 with reference to the Trial Judgcmmt, paras 105-109. 
Motion of 6 March 2006, p a .  18. The Appellant also refers to the fact that he filed a motion of recusal against Judge 

Pillav. --- 

a' ~ i s p o m e  to Motion of 6 March 2006, para 14 withrcfcrence to the Appellant's Brief, paras 327-332 and 335-337. 
A p p e W s  Brief, parse 327-338. 

' ' ~ b i d . , ~ a r a  33. 
Mobon of 6 March 2006, para. 20. 

06 Id., with refemnce to the Trial Judgement, para. 1026. 
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Prosecution, as well as the consequences of its release at the time of the events.87 The Prosecution 

asserts that this issue is dealt with in the Appellant's ~ r i e f . ~ ~  

35. The Appeal Chamber notes that most of these arguments are already addressed in the 

Appellant's Brief, in particular the Appellant's responsibility for the acts of the CDR and RTLM, as 

well the causal link between the RTLM broadcasts andor the CDR activities and the extermination 

of the Tutsi before or after 6 April 1994. The Appellant's responsibility for RTLM broadcasts is 

extensively addressed in paragraph 107 and under Grounds 6 through 15, and his involvement in 

the CDR activities under Grounds 16 through 29.89 Ground 33 is entirely devoted to the allegation 

that the broadcasts before or seer 6 April did not encourage ethnic hatred.g0 The Appellant does not 

seek to establish that there was any ambiguity or error, or athenvise negligence or inadvertence, in 

previously articulating these arguments in the Notice of Appeal and the Appellant's Brief. In any 

event, the Appeals Chamber does not hnd this to be the case. 

36. While it is true that the Appellant does not specifically refer to the issue of the lists in his 

Notice of Appeal and Appellant's Brief, and in particular the ones contained in the CDR Special 

CommuniquO No. 5 dated 22 September 1992, the AppeaLs Chamber considers that, in light of the 

issues already covered by the Appellant's Brief, the newly submitted Ground 4, which is in fact 

rather an amendment to the existing grounds, is not of such substantial importance to the present 

appeal that it would, if successful, require reversal of the Appellant's convictions. In this regard, the 

Appeals Chamber notes that the Trial Chamber found the Appellant criminally responsible for 

various activities of the RTLM and the CDR to conclude on his guilt for direct and public 

incitement to commit genocide pursuant to Article 6(3) of the ~tatute .~ '  The factual conclusion that 

these institutions "named and listed individuals suspected of being RPF or RPF accomplices"92 is 

only one of those underlying the finding of guilt. At the same time, the CDR Special Communiqu6 

No. 5 of 22 September 1992" was not the only evidence considered by the Trial Chamber when it 

specifically concluded on "a patuem of naming people'' by the R T W  and CDR.'~ The newly 

-~ 

'' Bid., pun. 21. 
Response to Motion of 6 March 2006, para. 14, with reference to the Appellant's Brief, pan. 107. '' Appellant's Brief, paras 107-240. More specitiody, the Appellant argues that "[tlhere was nn basis for evidence for 

the interference that the Appel1.W was able to control the content of broadcasts" and that the Trial Chamber crred in 
concluding chat "the killing of Tutsi civilians can be said to have resulted, at least in part, !?om the message of e thic  
targeting for death that was clearly and sufficiently disscminsted through RTLM, Kangura and CDR, before and afier 
6" Aptil 1994" (Ibid., paras 167-168). He further asserts that what is required to h a ~ e  been m v c s  but has not is "a 
direct link between specific spceches,'writings and p d y  political policy Ad the killings" (RIG, 195). 
Ibid.. aaras 262-270. ......,= -----.- - -~ 

T d  Judgemen< para 1034-1035. 
9a Bid., para. 1026. 
'' Ibid., paras 286 and 297. 
s4 Bid, para. 1026. The Appcals Chamber notes that in the context of thc CDR policy, the Trial Chamber has infer alia 
considered such evidence as: Prosecution Expea Witness Alison Des Forges' teshmony notably with respect to the 
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submitted Ground 4 is wholly unsubstantiated as to such other evidence taken into account by the 

Trial Chamber in reaching its respective conclusion. Moreover, since, as explained above, the 

Appellant already generally argues under his existing grounds of appeal. that he was not in control 

of the RTLM and CDR activities and that, in any case, the killings that followed did not result &om 

such messages, the Appellant's failure to include this new ground in the Notice of Appeal and 

Appellant's Brief would not result in a miscarriage of justice. In addition, as it is the case for the 

newly submitted Grounds 2 and 3, the new Ground 4 does not contain any explicitly formulated 

relief sought by the Appellant. 

37. In light of the foregoing, the Appeals Chamber rejects the request for leave to include the 

newly submitted Ground 4 in the Appellant's Brief and Notice of Appeal. 

Ground 5: Failure to Give Adequate and Full Grounds as a Basis for the Judgment 

38. The Appellant asserts that the Trial Chamber "erred in basing its judgement on many findings 

which are not founded or insufficiently founded, thus violating the Appellant's right to a fair trial 

and undermining his ability to adequately prepare his appeal".g5 According to the  rosec cut ion, this 

issue is dealt with in the Appellant's ~ r i e f . ~ ~  

39. Indeed, the issue of providing adequate and full grounds for judgement with respect to 

various findings of the Trial Chamber has been previously addressed by the Appellant. In particular, 

under his newly submitted Ground S(a) he refers to the "absence of evidential grounds for finding 

that the Appellant supervised and controlled members of the CDR"." The Appeals Chamber notes 

that this argument is discussed at length under Grounds 18 through 24 dealing with the issue of the 

Appellant's superior responsibility in the context of CDR activities, including the alleged error of 

fact with regard to the distribution of arms.98 With respect to the newly submitted Ground 5(b) 

alleging the "absence of evidential grounds that the Appellant perpebated acts with the intention of 

destroying, in all or in part, the Tutsi ethnic group"9' and the alleged "failure to specify which 

Appellant's letter of 11 July 1992 and Kangura publications @urns 278-282); a n  undated Special Communiqu6 of the 
CDR @axas 283-285) and several other CDR eommuniqu6s commented by Alison Des Forges (paras 286-292). 
95 Motion of 6 March 2006, para. 26. 
" Response to Motion of 6 March 2006, para. 14 with reference to the Appellant's Brief, paras 351-352. 
91 Motion of 6 March 2006, para. 27 with reference to the Trial Judgement, para. 954. The Appellant argues, without 
further substantiation, that, on one hand, the question of supervision and conttol o f  the CDR memhas and 
Impuzamugambi "was not set out clearly against the counts of the indictment that he was convicted of', an4 on the 
other hand, that the Trial Chamber failed to determine the elements of the Appellant's superior respombility, notably 
erring in fmding, in the absence of any direct evidence", that he played the "leadenhip role" by distriiuting the 
weapons. '' Appellant's Brief, paras 178-217. See, in particular, Ground 21 entitled "Finding of Superior Responsibility m t  
Supported hy Evidcnce - Error of Fact and Law" baras 190-193). 
99 Motion of 6 March 2006, par= 28-29 with reference to the 'Ilia1 Judgement, paras 969 and 1053-1054. The Appellant 
also mentions the fact that the issues raised in thc Trial Chamber's respective findings were not "inhduced by the 
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precise acts or omission proved that the Appellant acted 'ruthlessly' towards the Tutsi" addressed 

under the newly submitted Ground 5(c),lo0 the Appeals Chamber notes that the existing Grounds 6 

through I1 dealing, in particular, with the Tnal Chamber's legal and factual findings on the 

Appellant's dolus specialis for the crime of genocide, cover the same alleg&ons,'O' The issue of the 

alleged failure to make "any spec& ground for the finding that the Appellant acted as the 
1. 102 'lynchpin' for conspiracy between the three co-accused , raised in the newly submitted Ground 

5(d), is expressly addressed under the existing Ground 30.'03 Similarly, the newly submitted 

Ground 5(e) regarding the alleged failure "to set out the constituent elements of the crimes of 

extermination and persecution against the  ellant ant",'^^ is already dealt with, in much greater 

detail, under existing Grounds 34 through 38.'05 Finally, the alleged failure "to provide [glrounds 

for the sentence imposed",106 raised in the newly submitted Ground 5 0 ,  is substantiated under 

existing Grounds 45 through 50.'07 

40. The Appeals Chamber fhds that the issues raised under the newly submitted Ground 5 are 

already dealt with in greater detail and with more precision under the above-mentioned existing 

grounds. Therefore, in the absence of any arguments to the contrary, it cannot conclude that there is 

any ambiguity or error, or otherwise negligence or inadvertence, in the Notice of Appeal and the 

Appellant's Brief with respect to these issues, The request for leave to include the newly submitted 

Ground 5 in the Appellant's Brief and Notice of Appeal is consequently denied in its entirety. 

Ground 6:  Error in Law by Judging Non-Physical Persons 

41. Under the newly submitted Ground 6, the Appellant amalgamates his statement that the 

Trial Chamber exercised its power ultra vires in extending its jurisdiction to legal persons with his 

previous arguments concerning the lack of challenge with regard to the findings of fact in the 

Ahyesu ca~e. ' '~  He claims that, as a consequence, "[tlhe findings and the convidions relating to 

the CDR policy" as well as the ''findings attributable to the Appellant based on the culpability of the 

Prosecution and thus was nor the subject of adversarial debate at the time of the trial", but docs not substantiate hiE 
ckim any further concentrating this mb-gmund of appeal on the absence of evidence. 
100 Motion of 6 March 2006, par=. 30-37 with refrrence to the Trial Judgement, paas 345-348,736-742,967. 
lo' Appelht's Brief, paras 108-139. 
'"Motion of 6 March 2006, paras 3 8 4 6  with reference to rhc Trial Judgemenf paras 1049-1055. T h e  Appellant ugueg 
that the Trial Chamber's respective conclusions were not based on any evidential basis and the issues addressed chorcin 
were "not oven part of the lJ']rosecuti~n case and did nM appear in the Prosecution's indictment of October 23, 1997 as 
modified on April 11,2000" (Motion of 6 March 2006, para. 40). 
lo' Appellant's Brief, paras 243-249. 
Ics Motion of 6 March 2006, para. 47. 

Appellant's Brief, paras 275-3 12. 
'06 Motion of 6 March 2006, para. 48. 
lo' Appellant's Brief, paras 351-376. 
108 Motion o f  6 March 2006, para. 50. 
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CDR as a party should be quashed" and that he "should be acquitted of those matters".log While the 

Prosecution concedes that this issue "is not dealt with in the Appellant's Brief, in the same way as it 

is now being presented in the Motion", it submits that "the substantive argument, in relation to the 

Appellant's role and responsibility in RTLM and CDR has already been made" by the  ellant ant."^ 
The Prosecution further argues that the matter of the Tribunal's jurisdiction ratione personae is 

irrelevant for the purposes of the present cippeal."' 

42. The Appeal Chamber notes that the lack of jurisdiction of the Tribunal to try non-natural 

persons is not explicitly raised in the Appellant's Brief, except under the existing Ground 35 with 

regard to "[e]rrors of fact and law concerning the existence of large scale massacre" attributable to 

the  ellant ant"^. However, in light of the absence of any substantiation of such arguments in the 

Motion of 6 March 2006, notably with respect to any fmdings of the Trial Chamber that allegedly 

'Sudg[e] the CDR policy and that of the RTLM  broadcast^",^" the Appeals Chamber fails to see 

how the omission of this ground of appeal would result in a miscarriage of justice for the Appellant. 

Consequently the request for leave to include the newly submitted Ground 6 in the Appellant's 

Brief and Notice of Appeal is denied. 

Ground 7: Error in Considering as Aggravating Factors the Positions Held by the 

Appellant in the CDR and the RTLM 

43. Under the newly submitted Ground 7, the Appellant contends that the Trial Chamber "erred 

in determining [his] sentence [. . .] on the basis of positions which he allegedly held within the CDR 

and the RTLM whereas the Prosecution did not provide the evidence beyond reasonable doubt that 

the Appellant actually held those positions attributed to him".lL4 The Appellant fkther reiterates his 

challenge to the Trial Chamber's finding that he was the "lynchpin" between the three co-accused 

and concludes that, having held him responsible for both his own acts and omissions as well as 

those of his subordinates, the Trial Chamber "exposed him to double jeopardy" by considering 

"merely occupying such positions as an aggravating fact~x"."~ In addition, the Appellant argues 

that the Trial Chamber erred "by declaring that there were no mitigating cir~umstances""~ and by 

Io9 Ibid., para. 51. 
'lo Respouse to Motion of 6 March 2006, para. 15 with reference to the Appellant's Brief, paras 150-170. 
'I1 Id. 
112 Appelhr's Brief, para 289. 

'I3 Motion of 6 March 2006, para. 50. 
Bid, para. 53. 

ILS  Ibid., paras 54-55. 
Motion of 6 March 2006, para. 56. In particular, he maintains that the Trial Chamber should have taken into account 

"the absencc of any evidence of b] direct participation in any murder." He requests that, if he is not acquitted, "the 
Appcal Chambers should consider a significant reduction of the smnme [...I and have regard to thc signiticmt 
discrepancy in the sentences imposed against Appellanrs in similar oircumstances." 
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imposing a "disproportionate" sentence.."' The Prosecution submits that these issues are "dealt with 

at length" in the Appellant's ~rief."' 

44. The Appeals Chamber notes that existing Grounds 42 through 51 already cover the issues of 

sentencing, including the alleged enor of the Trial Chamber in finding no mitigating circumstances 

in the Appellant's case,"' as well as the ar,pment that the "pronounced sentence is excessive and 

disproportionate".'20 The Appeals Chamber does not find, in the absence of any submissions &om 

the Appellant to the contrary, that there was any ambiguity or error, or othenvise negligence or 

inadvertence, in raising them previously in the Notice of Appeal and the Appellant's Brief. 

45. As for the allegation of "double jeopardy", the Appellant seems to reiterate his argwnents 

with respect to the Trial Chamber's findings on his superior responsibility under Article 6(3) of the 

Statute of the Tribunal addressed above''' instead of addressing its specific considerations relevant 

to the aggravating factors in terms of sentencing.'22 There are no substantiated arguments with 

references to the Trial Chamber's findings concerning the Trial Chamber's alleged double-counting 

of the Appellant's command role in the crimes when considering his sentencing in addition to its 

evaluation of the form and degree of his participation in the crimes. Therefore, the Appeals 

Chamber does not find that inclusion of this argument would be of substantial importance to the 

success ofthis appeal. 

46. h light of the foregoing, the Appeals Chamber denies the Appellant's request to include the 

proposed Ground 7 in the Notice of Appeal and the Appellant's Brief. 

B. Motion of 5 July 2006 

Submissions of the Parties 

47. The Appellant submits that good cause for amending his Notice of Appeal exists'23 since the 

proposed amendments (i) do not involve any substantive change to the grounds of appeal set out in 

117 

111 
Motion of 6 March 2006, para. 57. 
Response to Motion of 6 March 2006, para. 14 with reference to the Appehnt's Brief, para. 339. 

'I9 Appellnnr's Brief, paras 339-342. See a h ,  Ground 46 in which he argues the alleged error of failing to take into 
account "the excessive delay in b r i n e g  the Appellant to trial" as a mitigating circumstance for the reduction of rhe 
sentence (Bid., paras 353-357); and Grolmds 47 and 49 on "inadequate remedy for the violations of the fundamtal 
rights" of the Appellant (Ibid., paras 358-360 and 362-366). 
120 Ibid, paras 347 and 361. See also Ground 46, under which he argues that the "sentence must be reduced", because of 
j u d p n t  with an "excessivc delay", which is a 'mitigating circumstance" (Ibid., paras 353.357). Similarly, under the 
Ground 51, he maintains that his sentcnce was unfair in oomparison with the sentence of Georges Ruggiu (Bid., paras 
377-379). 
121 CY p a .  39 supra. 
"' Trial Judgement, paras 1100,1102-1 103. 
la3 Motion of 5 July 2006, paras 8, 11. 
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the Appellant's Brief and in the Motion of 6 March 2006 ; '~~  (ii) are designed to ensure that the 

Notice of Appeal complies with the requirements of Rule 108 of the ~ u l e s , ' ~ ~  and thus (iii) "are 

intended to facilitate the work of the Appeals ~ h a m b e r " . ' ~ ~  He explains that his Notice of Appeal 

did not indicate the substance of the alleged errors due to significant time pressure and 

 constraint^.'^^ Finally, he maintains that the amendments will not prejudice the Prosecution or the 

~o-Appellants.'~~ 

48. In its Response to Motion of 5 July 2006, the Prosecution objects to the proposed 

amendments and argues that the Appellant has failed to demonstrate any good cause, pursuant to 

Rule 108, justifying his request at this late stage of the proceedings, or to show that the denial 

thereof would lead to a miscarriage of justice.'29 More specifically, the Prosecution notes that the 

proposed amendments basically, with the exception of Ground 4, consist in merely cutting certain 

paragraphs fiom the Appellant's Brief and pasting them into his proposed new notice of appeal.'30 

With respect to the newly amended Ground 4, the Prosecution underlines that the Appellant's 

assertion concerning the Judges' alleged bias and promise "to the highest Rwandan authorities that 

there would be no more incidents such as the release of Jean-Bosco Barayagwiza" is not pleaded in 

the Appellant's Brief, amounts to a significant variation of this ground and would thus prejudice the 

Prosecution in having had no opportunity to respond to these  allegation^.'^' 

49. Furthermore, the Prosecution notes that neither the Appeals Chamber nor the Prosecution 

itself made any remark or complaint with regard to the existing Notice of Appeal.132 At the same 

time, it submits that the notice of appeal annexed to the Motion of 5 July 2006 does not satisfy the 

requirements of Rules 108 and of paragraph 1.c) of the Practice Direction on Formal Requirements 

for Appeal from Judgements of 16 September 2002 (Tractice Direction"), since it still fails to 

identify, for each gound of appeal, the alleged errors of law or facts and the precise references to 

the challenged findings.'33 The Prosecution finally prays the Appeals Chamber to formally sanction 

the Appellant's Counsel, pursuant to Rules 46 and 73 (8 of the Rules for this ~ v o l o u s  

lZ4 aid., pama 2, 11. 
Izs Ibid., paras 3, 8 ,  11. 
'" Bid.. para. 1 1 .  
IZ7 Ibid., p m s  5, 10. 
lZs Ibid., para. 13. 
129 Response to Motion of 5 July 2006, paras 2-3, 8, 13, 18. 
1301bid., para. 10. 
111 Ibid.. para. 12. 
112 Ibid., paras 5.7. 
'j3 Ibid., pwss 14-16. 
I Y  Ibid, para. 19. 
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Analysis 

50. The Appeals Chamber recalls that both the Notice of Appeal and the Appellant's Brief were 

filed by the Appellant on the same date, almost ten months ago, after he had benefited from 

generous extensions of time panted by the Appeals Chamber following the change to his Defence 

team,'35 but notes that he is still complaining about "significant pressure of time"136 and has 

repeatedly tried to obtain additional time for his filings on the same gro~nds.'~' Despite the fact that 

the Notice of Appeal clearly did not conform to the criteria established for such filings under the 

provisions of Rule 108 and the hactice ~ i rec t ion ,~ '~  the Appeals Chamber accepted that Notice of 

Appeal as validly filed in the particular circumstances of the case. The Appeals Chamber was 

mindful of significant delays and multiple previous filings in this case, as well as of the fact that the 

Prosecution had not opposed the filing in question. In this respect, the Appeals Chamber adds that 

the purpose for setting forth the grounds, as provided for under Rule 108 of the Rules, is, inter alia, 

"to focus the mind of the Respondent, right fiom the day the notice of appeal is filed, on the 

arguments which will be developed subsequently in the Appeal brief' and "to give details of the 

arguments the parties intend to raise in support of the grounds of appeal".139 The Notice of Appeal 

and the Aqpellant's Brief, having been filed simultaneously, allow for the Prosecution to 

sufficiently understand the Appellant's grounds of appeal and thus, the Appeals Chamber 

considered that it was in the interests of judicial economy to accept the deficient Notice of 

~ ~ ~ e a 1 . l ~ '  

51. The Appeals Chamber also wishes to emphasize that it strongly disagrees with the 

Appellant's claim that his full notice of appeal "could only be completed once the Appeals Brief 

itself was in its final form".141 This assertion goes against the logical order of the appeal procedure 

before the Tribunal, where a notice of app$al is filed shortly after the impugned judgement, while 

the Appellant's brief is to be file& within s4venty-five days after the notice of appeal. The Appeals 

"I Decision of 17 May 2005, p. 4; Decision of 2 sep{ember 2005, p. 3. 
Motion of 5 July 2006, para 5. 

13' See, eg., Decision on Appellanr Jean-Bosco darayagwiza's Motion for Leave to Presem Additional Evidence 
Pursuant to Rulc 115, 5 May 2006, paras 22-26. Thi Appeals Chamhcn also nates that the same argument is raised by 
the Appellant in his several pending motions. I 
111 The Notice Appeal consists of a simplc list of b o n d s  of appeal and indicates neither the relief sought nor ihc 
challenged &dings of the Trial Chamber. 

The Prosecutor v. Ignace BagiIhhma, Case N!. ICTR-95-1A-A, Decision on Motion to Have the Prosecution's 
Notice of Appeal Declared Inadmissible, 26 0ctobcr12001, p. 3. 
I" This approach is nor inconsistent with the Appeals Chamber's %dings in para. 46 of The Prosecutor v. Cl&ment 
Ka~ishema and Obed Ruzindunu, Case No. IClX-95-1-A, Judgement Reasons), 1 June 2001, stating that "an appenl, 
which consists of a Notice of Appeal that lists the grounds of Appeal but is not supported by an Appellant's briec is 
rendered devoid of all the arguments and authorities". As the Appeals Chamber fouad in the cited judgement, th& 
would only bc the case if the deficient notice of appeal is not followcd by a comprehensive Appelht's brief providing 
derailed arguments. This is clearly not the case in the present appeal. 
I d '  Motion of 5 July 2006, pm. lo. 
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Chamber reiterates that unjustijied amendments would result in appellants being free to change 

their appeal strategy after they have had the advantage of reviewing the arguments in a response 

brief, interfering with the expeditious administration of justice and prejudicing the other parties to 

the case,'42 which is unacceptable. In this sense, the Appeals Chamber finds the Motion of S July 

2006 frivolous. 

52.  As explained above,143 variations to a notice of appeal can be allowed if they are minor and 

non-substantive modifications that would correct an ambiguity or error made by the counsel in the 

previous filings and would not unduly delay the appeal proceedings. However, the Appeals 

Chamber finds that the newly submitted notice of appeal does not correct any such ambiguity or 
144 . error since, save for Ground 4, it merely reiterates the arguments already developed in the 

Appellant's I31ief.I~~ The Appeals Chamber further finds that the newly submitted notice of appeal 

does not fully confom to the provisions of Rule 108 and the Practice Direction in the sense that for 

most Crrounds, it still fails to identq with precision the nature of alleged errors, any references to 

the challenged findings or the relief sought. In addition, in the Annexed Notice of Appeal, the 

Appellant adds, in certain Grounds, some elements that were specified in the Appellant's Brief 

under different grounds,'46 which might be even more confusing. It would thus not be in the 

interests of justice to allow for these amendments, and the denial thereof will not result in a 

miscarriage ofjustice for the Appellant. 

I42 See supra, para. 11. 
"' See supra, para 13. 

With regard to the newly proposed Ground 4, thc Appcals Chamber notes that the f i s t  eight lines of the arnendcd 
wording contain new allegations, which the Prosecution has not had the o p p o W  m rcspond to. Their inclusion at the 
present stage of proceedings might thus prejudice the responding party, unless additional f h g s  further delaying the 
advancement of the case are allowed. Morcovcl, thc Appcals Chamber notes that the Appellant has not sought leave for 
this marc significant variation of his respective ground of appeal generally arguing that none of the proposed 
amendments involve any substantive change to the grounds of appeal fully argued in the Appeal Brief Subsequently, 
the Appeals Chamber cannot allow for rhis variation 
145 For example, para. 9 of the newly submitted notice of appeal largely corresponds to para. 46 of the Appellnnt's 
Brief; para. 10 of the newly submitted notice of appeal corresponds to para. 67 of the Appellant's BrieS para. 11, with 
the exception of lines 2-8, of the newly submined notice of appeal corresponds to para. 99, lines 3-7 of the Appellmr'a 
Brief, para. 12, Ems 2-5 of the newly submitted notice of appeal corresponds to para. 101, h c s  11-12 of the 
Appellant's Brief; para. 13 of the newly submitted notice of appeal corresponds to paras 109-110 of the Appellant's 
Brief; para. 14, lines 3-5 of the newly submitted notice of appeal Co~e~pondS 10 para. 124, lines 1-3 of the Appellant's 
Brief; para. 18, lines 1 4  of the newly submitred nodm of appeal corresponds to para. 134, lines 1-4 of the Appellant's 
Briefi para 21, lines 1 4  and 6-10 of the newly submitted notice of appenl corresponds to pan. 67, lines 1-5 and 10-13 
of the Appellant's Brief; para. 22 of the newly submitted notice of appeal corresponds m paras 168, lines 1-2, and 169 
of the Appellant's Brief, para. 23 of the newly submitted notice of appenl cornponds to paras 171, lines 1-6, and 172 
of the Appellant's Brief: pan. 29, Ihea 5-10 of the newly submined notice of appeal oorrcsponds to para. 195 of the 
Appellant's Brief; paras 40-41 of the newly submitted notice of appeal correspond8 to paras 263 and 279 of the 
A pellant's Brief; 46 of the newly submined notice of appeal corresponds to para. 313 of the Appcllanr's Brief 
"'For cxamplc, thc "blatant political interference" and the "lack of impartiality" of Judges Pillay Md Masc allegcd 
under Ground 4, para. 11, of the newly submitted notice of appeal, ate not evoked under Ground 4 of the Appeilnnt's 
Bricf but under Ground 1, at paras 2241. The lack of "effective representation'' alleged under ground 5, para. 12 of the 
newly submitted notice of appeal, does not appear under Ground 5 of the Appellant's Brief but under Ground 4, at p m s  
68-99. Under Ground 44, para. 51 of the newly submitted notice of appeal, thc Appellant argues that "[t& Trial 
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53. For the foregoing reasons, the Appellant's request to amend the Notice of Appeal is  denied. 

At the same time, the Appeals Chamber notes that Ground 46 is absent from the Notice of Appeal, 

while Ground 45 is entitled "Lack of the Grounds Founding the Sentence because of Judgment with 

an Excessive Delay" and is followed by Ground 47. The Appellant's ~ n e f  has both Ground 45 

"Lack of the Grounds Founding the Sentence" and Ground 46 'Reduction of the Sentence because 

of Judgment with an Excessive Delay". The same structure is presented in the Motion of 5 July 

2006. The Appeals Chamber proprio motu considers that Ground 46 was inadvertently omitted in 

the Notice of Appeal and that it should be understood as a technically separate ground of appeal. 

C. Motion of 7 July 2006 

54. The Appellant also seized the Appeals Chamber with a request to make corrections of 

"typing error[s] or obvious ermr(s) of grammar" into his Appellant's Brief that would not amount 

to any substantial amendments thereto.14' The Appeals Chamber recalls that "a party may, without 

requesting leave from the Appeals Chamber, file a corrigendum to their previously filed brief or 

motion whenever a minor or clerical error in said brief or motion is subsequently discovered and ., 148 where correction of the error is necessary in order to provide clarification . Consequently, while 

the Appeals Chamber is cognizant of the lateness of such f i g ,  there was no need for the Appellant 

to seize it with a Motion in this respect. 

55. Having reviewed the proposed corrections, the Appeals Chamber notes that most of the 

submitted amendments indeed correct grammatical or typing errors, or inaccurate references. W e  

corrections 5, 11, 15,29, 54, 65, 66,76 seem to go slightly beyond clerical corrections, the Appeals 

Chamber considers that they, while usefully providing clarifications to the respective sentences, do 

not amount to any substantial changes of the Appellant's Brief and can thus be equally permitted. 

Chamber failed to give precise and details grounds to explain its decision to sentence the Appellant to 35 years", 
whereas this allegation is made under Ground 45 of the Appellant's Brief- 
'" Motion of 7 July 2006, para. 3 .  
" The Prosecutor v. Zeljk6 Mejakid et d l . ,  Case No. IT-02-65-ARllb~~.l Decision on Joim Defense Motion for 
Enlargement of Time to File Appellants' Brief, 30 August 2005, p. 3. 
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IV. Disposition 

56. For the foregoing reasons, the Appeals Chamber DISMISSES the Motion of 6 March 2006 

and Motion of 5 July 2006 in their entirety, FINDS both Motions to b e - ~ ~ o l o u s ~ ~ ~  and imposes 

sanctions against the Appellant's Counsel, pursuant to Rule 73(F), in the form of non-payment of 

fees associated with both Motions; and GRANTS the Motion of 7 July 2006. 

Done in English and French, the Enghsh text being authoritative. 

Dated this 1 7 ' ~  day of August 2006 
At The Hague, The Netherlands - 

Fausto Pocar 
Presiding Judge 

[Seal of the Tribunal] 

""ee supra, paras 19 and 51. 
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