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1. The Appeals Chamber of the International Criminal Tribunal for the Prosccution of Persons

Responsible for Genocide and Other Serious Violations of Intemational Humanitarian Law
Committed in the Territory of Rwanda and Rwandap Citizens Responsible for Genocide and Other
Such Violations Committed in the Territory of Neighbouring States, between 1 Japuary and 31
December 1994 (“Appeals Chamber” and “Tribunal”, respectively) is seized of the “Motion to
Ei}iuﬁge from the Record ‘Accused Tharcisse Muvunyi's Submission in Clarification to Issues
Raised by the Appeals Chamber During Oral Arguments’™ (“Motion™) filed by the Prosecution on 3
April 2008, Tharcisse Muvunyi (“Muvunyi™) responded to the Motion on § April 2008,' and the
Prosecution filed its reply on 11 April 20082 :

BACKGROUND

2. The Appeals Chamber is seized of appeals by Muvunyi and the Proéecution against the
Judgement and Sentence rendered by Trial Chamber II of the Tribupal on 12 September 2006 in the
case of The Prosecutor v. Tharcisse Muvunyi, Oral submissions regarding these appeals were heard
on 13 March 2008 (“Appeals Hearing™). On 25 March 2008, Muvunyi filed a “Submission ip
Clarification to Issues Raised by the Appeals Chamber during Oral Arguments™ (“Submissions”). In
its Motion, the Prosecution objects to the filing of the Submissions on the basis that they have not
been filed pursuant to the Rules of Procedure and Evidence of the Tribunal (“Rules™) and thaf they
are therefore not properly part of the record.’

DISCUSSION

3. The Submissions relate to two issues: (i) a response to a question raised by one of the Judges
about whether the omission of a certain fact from the Indictment rendered it defective for lack of
notice,* and (ii) mitigating factors in sentencing.’ The Prosecution argues that the Submissions go
beyond the scope of the existing grounds of sppeal and constitute new grounds of appeal.® The
Prosecution submits therefore that, pursuant to Rule 108 of the Rules, the Appeals Chamber can
only copsider the Submissions upon a showing of good cause, a requirement that Muvunyi has not

' The Prosecutor v. Tharcisse Mwvunyi, Casc No. ICTR-00-55A-A, Accused Tharcisse Muvupyi's Reply [sic] lo
Prosecution’s Motion to Expunge Accused Tharcisse Muvunyi's Submission in Clarification 10 Issues Raised by the
Appeals Chamber during Oral Arguments, 8 April 2008 (“Response™).

1 The Prosecutor v. Tharcisse Muvunyi, Case No. JCTR-00-55A-A, Prosecutor's Reply to “Accused Tharcisse
Movunyi's Reply to Prosecutor’s Motion to Expunge Accused Tharcisse Muvunyi’s Submission in Clarification to
Issues Raised by the Appeals Chamber during Oral Arguments™, 11 Aprit 2008 (“Reply™).

> Motion, para. 1.

¢ Submisgions, paras. 1-2.

¥ Submissions, para. 3.

§ Motion, para. 2.
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met.’ The Prosecution argues that, in any event, even if the Submissions do not constitute hew
gi-ounds of appeal, there is no provision in the Rules for the filing of additional or “clarifying™
résPonscs to questions raised by a Judge during the hearing of an appeal.® Muvunyi responds that
the Submissions do not raise new matters, but simply clarify an issue raised by the Appeals
Chamber during the Appeals Hearing, and that, in any event, a clarification to a question posed by
the Ai:péals Chamber constitutes good canse.”

4, In the Submissions, Muvunyi argues that the Indictment is defective because it fails to
mention a specific aspect of Muvunyi’s conduct that the Trial Chamber found relevant in
establishing Muvunyi's criminal responsibility for aiding and abetting genocide.”® In his Appeal
Brief, Muvunyi objected that the Indictment was defective with respect to the incident that fonﬁ;a&'.
the basis of this conviction,'' but did not specifically object to the fact that this particular conduct
‘was not mentioned in the Indictment. During the Appeals Hearing, one of the Judges asked both the
Defence and the Prosecution whether the failure of the Indictment to mention this aspect of
Muvunyi’s conduct rendered it defective because it did not give Muvanyi adequate notice.'? In
responding to this question, Counsel for Muvunyi did not address the issue of notice directly, but
instead challenged the Trial Chamber's findings about this incident."

5. In the Appeals Chamber’s view, Muvunyi’s submission in this respect does not constitute an
‘attempt to vary the grounds of appeal pursuant to Rule 108 of the Rules, but is instead an atterpt to
clarify and expand upon an existing ground of appeal based on the question raised by a Judge
during the Appeals Hearing. The Appeals Chamber further potes that, if it had comsidered that
a&ditional submissions were necessary for the fair determination of the appeal, it would bave asked
Counsel 10 provide further submissions on that question. However, in the absence of a specific
request by the Appeals Chamber or prior leave granted by i, there is no provision in the Rules
under which a party may make written submissions after the hearing of the appeal for the purpose
of clarifying issues raised during the hearing. Counsel for Muvunyi had the opportunity of
addressing this issue during the Appeals Hearing in response to the guestion, but did not do so. The
Appeals Chamber did pot request further submissions nor did Counsel for Muvinyi seek leave 1o

7 Motion, paras. 4-5, rcferring o Ferdinand Nohimana et al. v. The Prosecutor, Case No. 1ICTR-99-52-A. Dacision on
the Prosecutor's Motion to Pursue the Oral Request for the Appeals Chamber to Disregard Certain Arguraents Made by
Coungel for Appeliant Barayagwiza at the Appeals Hearing on 17 Janvary 2007, 5 March 2007 (“Barayagwiza Decision
of 5 March 2007™), para. 13. -

* Roply, para. 6.

? Responsc, paras. 4-5.

‘9 Submussions, paras. 1-2.

Y The Prosecutor . Tharcisse Muvunyi, Case No, ICTR-00-55A, Accused Tharcissc Muvunyi's Brief on Appeal, 13
March 2007 ¢"Muovueyi Appeal Brief"), para. 53.

12 AT. 13 March 2008 pp. 21, 59.
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make additiopal submissions on this point.** The Appeals Chamber is therefore satisfied thaf this

submission should not be considered further.

6. lu his Submissions, Muvunyi also challenges the Prosecution’s claim that there was no
mitig:ating evidence and that the Trial Chamber was correct in finding that Mavunyi provided
as.s,ista'nce érﬂy to those under attack who were family and friends, by referring to the evidence of
two witnesses who testified that he had provided assistance to people he did not know.!> Muvunyi
has not previously raised this jssue'® nor was it raised during the Appeals Hearing by the Judges or
either .of the parties. In the Appeals Chamber's view, this therefore constitutes a new submission
going beyond the existing grounds of appeal.

7. The Appeals Chamber recalls that pursuant o Rule 108 of the Rules, the Appeals Chamber
“may, on good cause being shown by motion, authorise & variation of the grounds of appeal”. Such
requests must be made “as soon as possible after identifying the new alleged etror”’’ of the Trial
Chamber and must “at least, explain precisely what amendments are sought and why, with respect
to each such amendment, the ‘good cause’ requirement of Rule 108 [of the Rules] is satisfied”.'® In
the present case, the Appeals Chamber is not convinced that Muvunyi has properly sought leave to
amend His grounds of appeal, nor that he has shown good cause. The Appeals Chamber is therefore
satisfied that this submission should not be considered further.

¥ AT. 13 March 2008 p. 21.

" The situation in the present case therefore differs from that in Prosecutor v. Anto FurundZija, where a Judge asked
Counsel for Anto Furund¥ijz a quecstion during the appeals hearing about a finding in a specific case, Counsel indicated
that he would “be glad 1o go back Lo it and check it for you" (Prosecutor v. Anto Furundzija, Casc No. IT-95-17/1-A,
AT. 2 March 2000 p, 189). In that case, the Appeals Chamber admitted & document Lled by Aato FurundZija
subscquent 1o the hearing on the basis that the Judge's “request Jor information during oral hearings constjiwtes good
cause for its adipission”. Prosecutor v. Anto Furundfija, Case No. TT-95-17/1-A, Decision on Defence Filings
Subsequent to the Close of the Appeal Hearing, 5 May 2000, p. 3.

1 Submissions, para. 3.

1 In his Appeal Brief, Muvunyi challenged the factual finding that be had assisted the Bicumda family and also argued
thét since this finding underping his conviction under Article 6(1) of the Stare of the Tribunal (“Statute™) for aiding
and ‘abetling the attack at Groupe Scolaire, it was impermissibly used in aggravation (Muvunyi Appeal Brief, para.
114). Muvunyi 2lso did not address this issue in his Response Brief to the Prosecator's appeal on seatence.

¥ Ferdinand Nahimana et al. v. The Prosecuror, Casc No. ICTR-99-52-A, Decision on Appellant Jean-Bosco
Barayagwliza's Motions for Loave to Submit Additional Grounds of Appeal, to Amend the Notice of Appeal and lo
Correct his Appellant's Brief, 17 August 2006 (“Barayagwiza Decision of 17 Avgust 20067), para. 9; Rarayagwiza
Decision of § March 2007, para 13. See also Prosecutor v. Mladen Nalerilic and Vinko Martinovic, Case No, IT-98-34-
A, Decision on Mladen Naletilid"s Motion for Leave to Filc Pre-Submission Brief, 13 Ociober 2005, pp. 2-3,

" Barayagwiza Decision of 17 August 2006, para. 9; Barayagwiza Decision of 5 March 2007, para. 13; Prosecutor v.
Vidoje Blagojevic and Dragan Jokic, Case No. IT-02-60-A, Decision on Dragan Jokic™s Request to Amend Notice of
Appeal, 14 Oclober 2035, para. 7. See @lse Practice Direction on Formal Requirements for Appeals fram Judgement, 4
Tuly 2005 .paras, 2=3.
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DISPOSITION

For the foregoing reasons, the Appeels Chamber,
GRANTS the Motion; and

DISMISSES Muvunyi’s Submissions.

Done in English and French, the English text being authorijtative.

Nttt a

Judpe Fausto Pocar
Presiding

% 4 Dated this 25th day of April 2008,
at The Hague, The Netherlands.
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