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l. The Appeals Chamber of the Intemational Criminal Tribunal for the Prosecution of Persons

Responsible for Genocide and Other Serious Violations of Iltemational Humanitarian Law

Corffnitted in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other

Such Violations Committed in the Territory of Neighbouring States Between 1 January and

31 December 1994 ("Appeals Chamber" and "Tribunal", respectively), is seised of a motion filed

by Mr. Jean Uwinkindi on 25 January 2Al2t for review or reconsideration of a decision of

16 December 2011 by the Appeals Chamber affirming the referral of his case to Rwanda.2 The

Appeals Chamber is also seised of a related motion filed by the Prosecution on 30 January 2012.3

I. BACKGROT]ND

2. On 28 June 2011, a chamber of the Tribunal designated under Rule 1lbis of the Rules of

Procedure and Evidence of the Tribunal ("Refenat Chamber" and "Rules", respectively) ordered

that Mr. Uwinkindi's case be referred to the authorities of the Republic of Rwanda for fial before

the High court of Rwanda.a The Referral chamber also, inter afta, requested tho Registral to:

(i) appoint the African commission on Human and Peoplcs' Rights ("ACHPR') as monitor for

Mr. Uwinkindi's trial in Rwanda pursuant to Rule l lbrs of the Rules within 30 days of the Decision

of 28 Juns 2011 becoming final; and (ii) inform the hesident of the Tribunal of "any hurdles in the

implementation and operation of the monitoring mechanism for any consequential orders".s

3. On 13 July 2011, Mr. Uwinkindi appealed the Decision of 28 June 2011.6 On 16 December

2011, the Appeals Chamber dismissed Mr. Uwinkindi's appeal but stayed his transfef to Rwanda

pending the acceptance of a corrected indictment.T

4. On 16 January 20L2, the Registrar filed submissions before the Prcsident of the Tribunal

puNuant to Rule 33(B) of the Rules stating that the ACHPR had been appoinrcd as the monitor in a

decision dated ll January 2012 and seeking gridance on whether Mr. Uwinkindi's Eansfer to

I Dcfonce Extscmoty Urgcnt Motion for Review or Reconsidcmtion of the Dccision of 16 Dcccrnber 20ll on

Uw'nldndi's Appeal Against the Rcfenal of his Case to RwaDda, 25 January 2012 ("Uwinkindi Motion').
? Decision on Uwinkindi's Appeal Against the Referral of his Case to Rwanda snd Related Motions, 16 Deccmber 20ll
f'Dccisiolr of l6 Dc.ember 2011").
J Prosccutor's Opposition to Dcfcnce Extcmely Urgont Motion for Rcview or Reconsidetation of tho Decision of
16 Dcccmber 20i1 on Uwinkindi's Appeal Against the Refcrral of his Case to Rwanda and Motion to Vacate ihc

Aopcals Chamber's 26 January 2012Int€rim Order, 30 January 2012 ("Rcsponsq 8nd Prosccution Motion")'
.liu Prosecutor v. Jean Uwinkindi, Case No. ICIR-01-75-R1lbis, Decision on Proseculor's Request for Referal !o

the Republic of Rwanda, 28 June 2011 ("Decision of 28 June 201 1"), p' 57 (disposition).
r Dcciiion of 28 Junc 2of l, pp. 57, 59 (disposition).
6 Dcfencc Noticc of Appeal Against the Decisior on the Prosccutor's Request for Refellal to tb€ Republic of Rwanda,

13 Julv 2011.
7 De.ision of 16 December 2Ol l, para. 89.

Case No. ICTR-01-75-ARI lbts 23 February 2012



359/H

Rwanda should be stayed until the practical arrangements for monitoring, including a technical

agreement and funding, were fully in place,8

5. In a decision issued on 20 January 2012, Judge Vagn loensen, the Acting President of the

Tribunal, observed that discussions with the ACHPR regarding the modafities of the monitoring and

securing the necessary funding "should have been ongoing" since 28 June 2011, when the referral

was initially ordered, and indicated that "a further stay in the transfer for such purposes is not

warranted at this time".e Acting President Joensen further observed that the Decision of 28 June

2011 "will not become final until such time as the corrected indictmcnt has been accepted" and

ordered that Mr. Uwinkindi be ransferred to Rwanda within 30 days of acceptance of the conected

indictnent.lo

6. Trial Chamber Itr of the Tribunal confirmed an amended indictment against Mr. Uwinkindi

on 23 January 2012,11 thus commencing tbe 30-day period for his transfer.r2 On 25 January 2012,

Mr. Uwinkindi filed the Uwinkindi Motion, seeking in part an inlerim injunction to prevent his

imminent transfer to Rwanda.r3 On 26 January 2012, rhe Appeals Chamber issued an inierim order

granting the Uwinkindi Motion in part and staying the transfer of Mr. Uwinkindi pending full

resolution of the Uwinkindi Motion by the Appeals Chamber.r'

1. On 30 January 2t^12, the Prosecution responded to the Uwinkindi Motion and moved to

vacate the Interim Order.ls The Prosecution also requested the Appeals Chamber tO order the

Registrar to file a detaited report conceming the steps taken to put in place the monitoring

mechanism and any obstacles preventing its implementation, and to give ? days' advance notice

prior to Mr. Uwinkindi's physical transfer.l6 Mr. Uwinkindi filed his reply on 7 February 2012'r?

e The Prosecutor y. lean lJwin*btdt, Case No, ICTR-0 1-?5-AR I 1 brs, Registtar's Submissions Regarding the Transfor

of the Accusod to thc Custordy lricl of the Ropublic of Rwanda, 16 January 2012 ("Registrar's Submissions"), paras. 4,
12, t3.
e The Prosecutor v- Jean Llwinkindi, Case No. ICTR-01-75-R1lrrr, Decisior on the Registrar's Request for Stay of
Tremfer of lean Uwinkindi to Rwanda, 20 January 2012 ("Dacision of 20 January 2012"), para. 6.
l0 Dccision of 20 January 2012, para. 7, p. 4 (disposition).
tt The Protcctttor v. Jean llwinkindi, Case No. ICIR-01-75-PT, Decision on the Confirmation of the Re-Filed
A.ncnded Indictmctrt, 23 January 2012 (confidentia.l).
12 Decision of 20 Ianuary 2012, pata. 7, p, 4 (disposition); Decision of 28 June 2011, P, 5? (disposition).
rr Uwinkindi Motion, paras.2l,22.
tt Interim Order on Uwintindi's Motion for Review or Reconsideration of the Decision of 16 Dccembcr 2011,

26 January 20 I 2 ("Interim Order").
'' Responsc and Prosecution Motion, paras-22,28,
'] Rcsponse and Prosccution Motion, para, 29,
17 Defence Reply to Opposition to Defence Extlemely Urgent Motion for Revicw or Reconsidfiation of the Decision of
16 Deccmbcr 2011 on Uwinkindi's Appeal Against the Referral of his Casc to Rwanda and Motion to Vacale Interim
Order, 7 February 2012 ("Uwinkirdi Rsply").
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8. On 16 February 2012, Mr. Uwinkindi filed supplemenury submissions in relation to the

Uwinkindi Motion.l8 The Prosecution responded on 22 February 2012.le

II. UWINKINDIMOTION

A. Preliminarvllilatter

9 . Mr. Uwinkindi seeks either review or reconsideration of the Decision of I 6 December 20 1 1 ,

a request which he acknowledges is without precedent with regard to a decision under Rule llbis of

the Rules.2o The Prosecution argues that Mr, Uwinkindi's reliance on review or reconsideration "is

improper, as neither of those procedures applies here".2l

10. Tlre Appeals Chamber recalls that review proceedings are govemed by Article 25 of the

Statute of the Tribunat ('Statule ) and by Rules 120 and 121 of the Rules.22 The Appeals Chamber

considers that only a final judgcment - a decision which puts an end to proceedings - can be

reviewed pursuant to Article 25 of the Statute and Rule 120 of the Rules.a Accordingly, the

Decision of 16 December 2011 is not subject to review.

11. As Mr. Uwinkindi acknowledges,u ttre Appeals Chamber considers that an appeal pursuant

to Rule tlDrs of the Rules is more akin to an interlocutory appeal than to an appeal from

judgement.2s The Appeals Chamber may reconsider a previous interlocutory decision under its

It Supplmentary fsr:cl Submissions to the Dcfencc Extsemely Urgcnt Motion for Rcview or Reconsidcration of the

Dcciiiin of 16 becember 2Ol1 on Uwinkind.i's Appcal Against the Referral of his Csse to Rwarda, 16 February 2012
(confi dential) ('Uwinkindi Suppl€mentary Submissions").
I t  L - - - ^ - . - ' -  I r , . , : - L l - , 1 : r -  C , , - ^ l - - - - . - n rPros€.Dlor's ResPoDsc !o Uwinkindi's supplementary Submissions t'o his Extremcly Urgent Motion for Review or

,considemtion- Z2 FeUruarv 2Ol2 (confidential) ("Prosecution Supplemenla4r Response'). In view of the re€d toRcconsidemtiorL Z2 FeUruary 2Ol2 (confidential) ("Prosecution Supplementary Response'). In view of the need to
expcditiously consider thc Uwinkindi Motion and the lack of prejudico to $c Proseautio4 thc APPeals Chambq hss not

considered thc Prosecution Suppl€nentary Response to the Uwinkirdi Supplementary Submissions, and thqefore also

does not need to await I reply.
d Uwinkindi Motion, paras. l, 21, 22; Uwinkindi Repty, paras. 6, ?'
2lResponse and Rosccudon Motion, Pua' 4. See clso Rosponsc and hosecution Motion' paras. 1l-17.
n See-Frangois Karcra v. Thz Prosccutor, Casc No. ICTR-01-74-R, Dccision oD Requests for Review and Assignment

of Counsel, 28 February 201 I, para 9 (rnd references thereir).
a Fcrdinond Nahinada e, aL v, The Prosecutor, Case No. ICTR-99-52-A, Ddcirion relative d b requite de I'appelant
Jean-Bosco Barayagwiu denandant I'extmen de la requSte de la Ddfense daldc du 28 jvillet 2Q00 et rtryrction pour

abus dr proc4dure,23 June 2006, para. 21i Jean Bosco Barayagwiza v The Proseculor, Case No. ICTR-97-19-AR?2'
Dccisio; (Prosecutor'E Rcqucst for Rcview or Reconsidcration), 31 M'rch 2000 (English translation of the French
original filcd on 7 April 2000), para. 49; Rule 120(.4) of thc Rulas.
a iae Uwinkindi Rcply, para. 6 ("Rule llbrs proccodings aro stricdy spcaking interlocutory in nature."), Mr. Uwinkidi
conterds, horyeyer, that such decisions have a "fN grcabr clcment of finality" tban other intcrlocutory procc€dings,
given thc unlikelihood that revocstion would ever be ordered. See Uwinkindi Reply, para. 6. Thc Appcals Chamber
ionsiders that this point of distinction is speculative and, io any cvent, inconsistent with the Appeals Chatnbet's explicit
ptrovision for the case to remain trial ready at tho Tribunal ilr ths event of any possible revocation. Sce-Dccision of

16 Dccembcr 2011, para. 88. Sea ai.ro, e.g., The Prosecutor v. Michel Bagaragaza, Casc No. ICTR4J-861llis,
Decision on hosecutor's Exacmely Urgent Motion for Revocstion of the Refcrral to the Kingdom of tho Netherlands
pursuant to Rule 11 Sir (F) & (G), 1? August 200?, p. 5 (disposition) (revoking reforral of a case to the Kingdom of the

Nclhcrlands).
u 5"" Pror""uto, u.Z"li*o MeidkiC et al., Case No. IT-02-65-AR1lrtj,1, Decisior on Joint Defense Molion to Admit

Additional EvideDce Before the App€als Chamber Pursuart to Rule 115, 16 November 2005, para. 6, Prosecutor v.

Case No. ICTR-o1-?S-ARl lbi.r 23 February 20 I 2
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inherent discretionary power to do so "if a clear error of reasoning has been demonskated or if it is

necessary to do so to prevent an injustice".6 Accordingly, the Appeals Chamber will proceed to

consider the Uwinkindi Motion as a request for reconsideration.

B. Discussion

lZ. Mr. Uwinkindi requests the Appeals Chamber, inter alia, to reconsider and reverse the

Decision of 16 December 2011 because, following Acting President Joensen's Decision of

20 January 2At2, he is at risk of being transfered to the custody of the Rwandan authoritjes without

a monitoring mechanism in place.2? Mr. Uwinkindi contends that the Referral Chamber envisaged

that monitoring with regard to his fair trial rights would start from the date of his transfer.28

He further argues that both the Refenal Chamber and the Appeals Chamber recognized the

"fundamental importance" of having a monitor in place to observe and report on his case, and lhat

the presence and active engagement of independent monitors was "a determining factor" for both

Chambers in reaching their decisions.2e He adds that it could not have been foresecn that on the eve

of his transfer to Rwanda there would b€ no monitoring mechanism in place, and that the current

state of affairs thus could not have been within the contemplation of either the Referral Chamber or

the Appeals Chamber when they issued their respective decisions.3o In his view, the Appeals

Chamber's intervention to protect his fair trial rights is therefore warranted.3l

13. The Prosecution submits that Mr. Uwinkindi fails to address the standard for

reconsideration, much less demonstrate how it could be met under the circumstances presented.32

According to the Prosecution, Mr. Uwinkindi merely points to an alleged post-appeal change of

circumstances which, in any event, has already been effectively addressed by the Decision of

20 January 2012.33 The Prosecution further argues that Mr. Uwinkindi only speculates that he will

be transferred to Rwanda without a monitoring mechanism in place and that Mr. Uwinkindi's

Rad4vdn Stankovi4, Case No. IT-9G23/2-ARI lbir.l, Decision on Defence Application for Extcnsion of Time to Filo
Notice of Appeal, 9 June 2005, paras. l,!16, cited u'ith approvol in The Prosecutor v. Michel Bagaragaza, Case No.
ICTR-05-86-AR1lDtr, Decision on thc Prosecution's Requcst for a Schedulirg Orde!, 8 Junc 2006, paras. 3, 4.
25 Jvv'noJ Kajelijeli v. The Proseatlor, Casc No. ICTR-98'44A-A, Judgement, 23 May 2rJp.5, para. 203 (intcrnal
quolation marks omitted). ,ee also, e.g., Aloys Mabakuze v. ?he Prosecutor, Case No. ICIR-98-4IA-A, Dec,sioD on
Foter Erlinder's Motior to Reconsider Order Imposing Senctions, 1 Septcmb€t 2011, p. 3 (and referencss therein),
2" Uwinkindi Motion, paras. 5, 16, 22, sec also Uwinkindi Reply, paras. 1, 3, 4, I0, 11.
u Uwinkindi Motion. oaras, 8-10,

" Uwinkindi Mo6on, iaras. ?, I I . Sce crso Uwir&indi Motion, para. I 9.
r Ut"inkjndi Motion, paras. 17, 18. sca a/sa Uwjnkindi Reply, paras. 5, 8.
!r Uwinkindi Motion, para. 5. See ofro Uwinkidi Rcply, para. I (observing that Mr. Uwinkindi's transfer to Rwanda
without any reporting or monitoring mechanism ih place 'tould well result in serious irjusticas b€ing caused").

" Rcsponsc and Prosccution Motion, pam. 15.
3 Response and Rosecuion Motion, para, 15 ,9ee also RosPoltsc and hosecution Motion, Daras, 23' 24.
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roquest for reconsideration is, at best, premature and, if ganted, would amount to an "end-run on

tho kesident's decisions".!

14. In the Uwinkindi Supplementary Submissions, Mr. Uwinkindi argues that tecent

developments have demonstrated that engaging the ACHPR to act as a monitor is no longer a

workable option for the Tribunal-3s He also contends that appointing any altemative monitoring

body would violate the spirit and terms of the Decision of 28 June 2011 and that no discretionary

power was given to the Pr€sident to substitute an altematlve monitor for the ACHPR.36

Mr, Uwinkindi adds that his right to be tried without undue delay has already been seriously

compromised, and that any further efforts by the Registrar to explore altemative monitoring

mechanisms will necessarily compound the violation.3?

15. The Appeals Chamber finds that Mr. Uwinkindi has not demonstated a clear error of

reasoning in the Decision of 16 December 2011 warranting reionsideration. The Appeals Chamber

recalls that the existence of a mechanism to monitor Mr. Uwinkindi's case was an important

consideration for the Referral Chamber and the Appeals Chamber in rendering their respective

decisions on the referral of Mr. Uwinkindi's case to Rwanda.3e The Appeals Chamber also takes

note of the Refenal Chamber's statement that "effective monitoring would require the monitoring

lo bgin ftom the date the case is transfened to the relevant national authority",3e and shares the

concems of both Mr. Uwinkindi and the Prosecution that the monitoring mechanism conlemplated

by the Refenal Chamber is not yet in place.{

16. ln rendering the Decision of 16 December 2011, however, the Appeals Chamber did not

assume that such a mechanism was already established, nor did it assume that any final agteement

with the ACHPR had been reached.al To the confiary, the Appeals Chamber spccifically noted that

the Tribunal lacks the authority to compel an independent organization which is neither a party nor

an organ of the Tribunal to conduct monitoring.a2 The Appeais Chamber also explicitly observed

that the Referal Chamber 'tequested the Registar to enter into a suitable agreement with the

ACHPR and to seek further dircctions from the Prcsident of the Tribunal, should the arrangements

r' Rcsponse and Prosecution Motion, parzs, 16,20,21. See also Response and hosecution Motion, paras' 18' 19.
s Uwinkindi Supplemcntary Submissions, paras. 2-3, 6-12, 15.
16 Uwinkindi Supplementary Submissions, para" 14.
37 u*inunai Supptementary SubEtissions, paras, l?, 18.
rf 5s6. ag., Decision of l6 December 201 1, patas, 5Z 83-85, 87; Decisior of 28 Jun€ 201l, paras. 35, 43, 60' 132' 146'
159, 169, 196, 208-216.
s Dccision of 28 June 2011, para. 216.
4o Se?., e.g., Uwinkiudi Motion" p8ra. 17; Response and hosecution Motion, para. 2; U$'inkindi Reply, para. 3. Sec
g enc rally U wir&j.ndi Supplemcnt&y Submissions,
or S"c Decision of l6 Decembcr 2011, Dara. 84.
" Dccision of l6 December 2011, para. 84.

Care No. ICTR-ol-75-AR1 lbi.t 23 February 2012
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prove inefective".43 The Appeals Chamber thus contemplated that issues with respect to the

establishment and effectiveness of the monitoring mechanism might arise, and that such issues

could be resolved ttrough the process envisaged by the Referral Chamber involving consultation

with the President of the Tribunal or, if not, "[could] be brougbt to the attention of the Tribunal for

appropriate action".4 It follows that it is within the authority of the President of the Tribunal to

dircct the Registrar to seek other sources of funding to meet lhe ACHPR's terms or to make

arrangements for an altemative monitoring mechanism, and the Appeals Chamber expecLs that, in

light of the changed circumshrces, the hesident will do so.a5 Based on the foregoing, the Appeals

Chamber considors that even if the terms proposed by the ACHPR are currendy untenable for the

Tribunal and arrangemeirts with the ACTIPR may have so far proven ineffective, this does not

demonstrate a clear error of rcasoning in the Appeals Chamber's Decision of 16 December 2011.

17. The Appeals Chamber is also not persuaded that reconsideration of the Decision of

16 December 2011 is warranted at this time to Prevent an injustice. Mr. Uwinkindi has not

demonstrated that he is faced with an imminent violation of his fair trial rights.a6 Moreover, a clear

procedurc exists to address issuss related to his transfer and the monitoring mechanism. Aithough

Acting President Joensen previously declined to grant a stay of Mr. Uwinkindi's transfer, the

Appeals Chamber notes that the transfer was not imminent at that time, and thus issuing a stay

would have been prcmature.aT The Appeals Chamber further notes that the Decision of 28 June

2011 is now final, and that lvk. Uwinkindi is subject to transfer. Consequently, the President of the

Tribunal should now consider what further measutes or rulings are appropriate in light of the

circumstances that have changed since the Decision of 20 January 2072 was issued, and the clear

expectations of both the Appeals Chamber and the Referral Chamber that ltlh. Uwinkindi's transfer

would not occur until a monitoring mechanism is in place.

III. ?ROSECIJTIONMOTION

18. The Prosecution requests the Appeals Chamber to vacale the Iltterim Order or, in the

altemative, to decide the Uwinkindi Motion as expeditiously as possible.as The Appeals Chamber

observes that its Interim Order stayed the hansfer of IVII. Uwinkindi pending full resolution of the

r Dccision of 16 Decernber 2011, para. 84 (emphasis added).
{ Dccisior of 16 Dccembcr 201 l, pars. 84.
{ Whilc the Dccision of 28 Junc 2011 specifically refcrrcd to thc ACHPR as the monitor for Mr. Uwinkindi's case, for
the rcasons alrcady indicated, the Appeals Chamber is not persuadcd that the appoirilrnent of al@mative obscreers to
monitor the proce€dings in Rwanda violates that Decision as affirmed by the Decision of 16 December 2011.
to Thc Appeals Chambq considcrs that Mr. Uwinkindi's claims that Ns right to a trial without undue delay has been
compromised or will be compromis€d by any further delay arc uNubstantialed and speculative.

" Dccision of 20 January 2012, paras. 6, 7.
'r Responsc and Rosecution Motion, paras. 22, 28.
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Uwinkindi Motion.ae In accordance with the terms of the Interim Order, the stay is therefore lifted

on the issuance of this decision. Accordingly, the Prosecution's request to vacate the Interim Order

is moot.

19. The Prosecution also urges the Appeals Charnber to direct the Registrar to submit a detailed

repofi "updating the Chamber and parties on the steps that havc been and will be taken to ensute

that the monitoring mechanism will be implemented within the time and in the marner ordered" so

as to ensure that there will be no further disruption in the refenal of Mr. Uwinkindi's case, and to

allow the parties reasonable time to respond to the report.s0 In light of the demonstrated competence

of the President of the Tribunal to address issues related to the monitoring mechanism,sr the

Appeals Chamber declines the Prosecution's invilation to request a detailed report from the

Registrar conceming the status of the monitoring mechanism's implementation and further briefing

from the parties. The Appeals Chamber considers, however, that the President should be fully

informed by the Registrar of the status of the implementation of the monitoring mechanism prior to

any decision conceming the timing of Mr. Uwinkindi's transfer, and should be satisfied that the

monitoring mechanism has been ostablished prior to the actual transfer.

IV. DISPOSITION

20. For the foregoing ressons, the Appeals Chamber DISMISSES the remainder of the

Uwinkindi Motions2 and DISMISSES the Prosecution Motion.

Done in English and Ftench, the English version being authoritative.

Done this 23rd day of February 201
At The Hague,
The Netherlands.

=J c\^
\\\,q/\ \'\ "-!-

Judge Theodor Moon
Presiding

[Seal of the Tribunal]

'e Inrcrim Order, p. l
50 Response and Frosecution Motion. paras,25,29,30. See also Response and Prosecution Motion, para. 26.

" Sec generally Decision of 20 January 2011.
52 Sec Intcrim Order, p. I (grantirg the Uwinkindi Motion in Pafi).
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