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4 3 . / H  
THE APPEALS CHAMBER of the International. Criminal Tribunal for the Prosecution of Persons 

Responsible for Genocide and Other Serious Violations of Inteanational Humanitarian Law 

Committed in the Territory of Rwanda and Rwandan Citirms Responsible far Genocide and O m  
such .Violations Committed in the Territory of Neighbouring States between 1 January mcl 

.31 December.1994 ("Appeals Chamber" and "'Tribunal", respectively), 

.BEING SEIZES OF the "Recours trks urgent de Jean-Bosco Barayagwd contre le refus du 

Grefier de' ripondre cf la demnde d'assistance juridique en vue de la revision et/ou r4e-n de 

. I ! A W ~  du 28 novembre 2007" filed by Jean-Bosco Barayagwiza ("Applicant") on 6 March 2008 

("~otion");' 

NOTING T h e  ~c~isWar's Submissions Regarding the 'Recours nks urgent de Jean-Bosco 

Barayagwiul contre le re* du Grefler de rgpondre a la demande d'assistance juridique en vue de 

.lir rbisian evou rgekmen de 11Arr2t du 28 novernbre 2007"'. filed on 14 March 2008 ("Regisbar's 

Submissions"); 

NOTING the "Elkrnents compldmenfaires pow cr Recours fr?s urgent & Jean-Bosco Barayagwiza 

contre le refus.du Greser de rkpondre r f  la demande d'asriszance juridique en v w  de la rdviswn 

et/ou r d e m e n  de I'Arr8t .du 28 novembre 2007 w ",filed by the Applicant on 19 March 2008 

.'("Applicant's Additional Submissions"); 

NOTING the "Rkplique la r i p m e  du Grefler du I4 mars 2008 au r Recours iris urgent de 

Jean-Bosco Barapgwiza c o m e  le refus du Grefier de ripondre cf la l a d e  d'arsistance 

juridique en vue de la rdision eUou rtexumen de ISArrt?t du 28 novernbre 2007 w ", filed by the 

Applicant on 1 April 2008 ("Applicant's Reply to Registrar's Submissions"); 

NOTING that the Applicant requests that the Appeals Chamber order the Registrar to assign, 

pursuant to Rule 45 of the Rules of Procedure and Evidence ('Xules"), Mr. Donald Peter Herbert as 
Lead counsel2 to assist him in the preparation of a motion for review andlor reconsidcrarion of the 

Judgement rendered by the Appeals Chamber on 28 Novmba 2007 in Ferdinand Nahimana et al. 

v. The Prosecutor. Case No. ICTR-99-52-A ("Appeal ~nd~ement");' 

NOTING that the Applicant submits that t b  Registrar has intentionally delayed responding to his 

requests for assignment of defense counsel as well as to related requests, and in this respect requests 
- - 

' While rhc Motion was rcbcived by the United N a b  Detention Facility on 28 February 2008 it was only filcd on 6 
p c h  2008. The Office of rhe Proseculor has not responded to the Morion. 
.Mq t i~ ,p . ya .  .17;.ApplifUlt.'s Additional Submissions, p a w  1,4. While thc Applicant has aLsp ieguested the Registry 
tb accept Mr. Donald Pttcr ~ w b a t ' s  proposal to assist the Applicant as pro h o  Counsel @&ion, paras 2, 12 and 
Annexes 1,7), it is apparent thar he now requests that Mr. Donald Pctu Berbert bc wsigned pmmt to Rule 45(C) of 
the.Rule, under-the legal aid scheme (Moth& paas 9-1 1,16 and 17; Applicanr's A d d i t i d  Submissisions, paras 34).  
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the Appeals Chamber to protect his right to have adequate facilities for the preparation of his 

defe~ce;~ 

CONSIDERING that the Registrar aclcnowledges delays in responding to the Applicant's l e t 4  

in relation to the request for review and/or reconsideration that the Applicant intends to file, and . . 
submits that action was taken 'Tor the relevant Sections of the RegisUy to follow up on the various 

queries";6 

~ ( J N S K D E ~ G  that the Registrar does not object to the continuous assistance of Mr. Donald 

Peter ~ & b e r t  as pro bono counsel, but objects to his assignment undcr the legal aid scheme, 

pursuhr to Rule 45 of the Rules, in the absence of judicial determination on the admissibility of the 
. . 
request for review and/or re~onsideration;~ 

CONSIDERING that the Appeals Chamber has no power to reconsider a final judgement and that 

therefore the Applicant's request to be assigned counsel for the purpose of preparing a request for 

.reconsideration is without m e r d  

RECALLlNG that review of a final judgement is an exceptional remedy ancl that an indigent 

..applicant is only entitled to assigned counsel, at the Tribunal's expense, if the Appeals Chamber 

autho~izes the review or if it deems it necessary in order to ensure the fairness of the proceedings at 

the prelkinary examination stage;' 

Motior~ para. 17. 
Motion, pans 2-6, 13-14. The Applicant claims that all of his requesrs for legal msisurnct and a m ~ s  to mat& in 

order to prepare a motion for review sent between 3 December 2007 and 25 February 2008 to %e Rcgismr rcmaioed 
without response as of the datc of the 6 h g  of the Motion. 1n addition, he subniits that the Registiy's reluctance to 
respond to his requests for legal assktancc goes back to 11 h4arch 1997, when he filed his first request for legal 
a s s i ~  (Motion, paras 2-8, A r m m s  1 lo 6). 
S ' ~ h s R e g i s h  explains that this delay has bccn caused by "adminisnative difficullies" and states that conuary to thc 
Applicwt's suggestion, it "should not bc inrcrpreted as showing any reluctance whatsoeva to respond". Fdhcr, iu his 
submissions the Registrar addresses '%e various issues raised by [the Applicant] in his recent letters" @ee;suds 
Submisdons, paras 3-4). 
',Registrar's Submissions. paras 2-3. See aLro Maion, paras 2-8,13. 
' ~ngist~ar's Submissions, paras 5-8.  ha Registrar stales that he is not required to dcsignate Mr. ~ d d  PGWX &rbcrt 
as pro bono Cc1l119d and thal he is awaiting the fllln% by Mr. Harbert of his power of attorney for the in 
conformity with Rulc 44A) of rhc Rules @@sbar's Submissims, park 7). 
Qee Prosecutor v. ,&if, Case No. lT-98-3011-A, Decision M Zoren Zigid's 'Motion Tor hnonsidention of Appeals 
Chnmba Judgement IT-98-3W1-A DclIvered on 28 February 2005". 26 June 20M. para. 9; Eiiher NiyUegeko v. The 
Prosecutor, Case No. ICTIl-96-14-I(, Decision On Raquosl For Reconsidcmti~ Of The Dccision On Requcsl For 
Reviow, 27 September 2006, pp. 2-3; Hassan Ngeze v. The Prosecutor, Case No. ICIX-99-52-R, Decision on Hassan 
Ngtzc'sMolim of 25 Februmy 2W8,3 M d  2008, p. 2. 

See Georser Anderson Ndenhmwe Rutaganda v. Thc Prosemlor, Case No. Im-96-03-R, Dccisicm on REqucsrs 
f& aikm3idkalioq Ra&, Assignment o f ' C o u d .  'Disdosurt, and Clarihcarioq'8 Deccmba 2W6 ("Rdagdnila 
Dteision of 8 Drcember 2W6") pare 41; Eliaer Nwitegcka v. The Prorecrrtor, Case No. ICI'R-96-14-R, Decision on 
Njyiwkl!!p ,Urgmt R w z s t  .fe hLepal .As.?sme, 20 June 2003 p. 4; Hqsm.Ng~e v. The Firorecutor, Care ,No. 
ICTR-99-52-R Decisim On Hmsm Ngeze's MotiM To obtain Assjstat~ce Prom Counsel, 28 February 2008. p. 2. 
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CONSIDERING that the Motion fmls to provide any information on the basis for a potential 

request for review;" 
.. , , , . . . . ., 

CONSIDERING further that in the absence of informadon as to the potential grounds for review, 
.,. . 

&E Appeals Chamber cannot conclude that it would be necessary in order to ensure the fairness of 

the proceedings to authorize assignment of counsel to the Applicant under the Tribunal's legal aid 

scheme; 

FINDING therefore, that the Applicant has not shown that he should receive the assistance of 

cdunsi at the expense of tl!e Tribunal; 

NO'~WG . . that .in any event the Applicant may be assisted by counsd in connection with a request 

,Em review at his own expense, at the expense of a third party or on apto born basis, provided that 

counsel files a power of attorney with the Registrar and satisfies the requirements to appear before 
, . 

the Tribunal; 

CONSIDERING that Mr. Herbert informed the President of the Tribunal on 29 November 2007 . . 
that he.accepted to "conunuc to act on [the Applicant's] behalf on a 'pro bono' basis", but that he 

has failed to file his power of attomey pursuant to Rules 44(A) and 45bis of the Rules;" 

NOTING .that in the Applicant's Reply to Registrar's Submissions, the Applicant reiterates his 

request for access to adequate facilities pending the effective assistance of counsel;12 

CONSlDElUNG that it is incumbent on Mr. Herbert to take the required steps in order to be 

considered by t.he.Registry as pro bono counsel for the Applicant; 

PINDING therefore that, at this stage of the proceedings, the Appeals Chamber need not aclhss  

the Applicani's request for access to adequate facilibes pending the effective assistance of counsel. 

FOR THE FOREGOING REASONS, 

DISMISSES the Motion. 

Done in English and French, the English version being authoritative. 

lo In thk rospecl, the Appwls Chsmber n?calls rhat revicw of a final judgomtnt is not mean1 ro provide an additional 
oppormilty for a parry to m d y  its failings at mnl or on appeal. Review may only ke p n t o d  when the mwing party 
salirfies rhc following eumuhtive criteria: (i) thm is a new facl; (ii) the new facl Was not hown to Lbc moving party at 
thc l imed the dgbl poceedings; (iii) the lack of discwory of .that new fact was not h. resuh  0f.U of due 
diligenk by thc moving parry: and (iv) tbe new fact Muld havo bxm a decisive factor in reaching thc original dedsion~, 
RutugMda Dccision of 8 Drccmber 2006. para. 8. 
. -U~ot ion ,  A ~ ~ E X ' T  I: - 
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Done this 11th day of April 2008, 
Ar The Hague, The Netherlands. 

Fausta Pdcar 
Presiding Judge 

. . . .  . 
"Applicant's Reply to Registrar's Submissions, p&a 16. 
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