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L The Appeals Chamber of the Intemational Criminal Tribunal for the Prosecution of Persons

Responsible for Genocide and Other Serious Violations of Intemational Humanitarjan Law
Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Genecide and Other
Such Violations Committed in the Territory of Neighbouring States Between 1 January and 31
December 1994 (“Appeals Chamber” and “Tribunal”, respectively), s seised of an interlocutory
appeal filed confidentially by Casimir Bizimungu (“Appellant’™) on 29 May 2007' against the
‘“Deacision on Casimir Bizimungu's Motion in Reconsideration of the Trial Chamber’s Decision
Dated Febmary 8, 2007, in Relation to Condition (B) Requested by the United States Government”
issued confidentially by Trial Chamber II on 26 April 2007 (“Impugned Decision”). The
Prosecution responded on 8 June 2007.% The Appellant did not reply.

L BACEGROUND

2. On 20 Japuary 2007, the Appellant filed a motion before Trial Chamber I (“Trial
Chamber”) requesting that the provisions of Rule 70 of the Rules of Procedure and Evidence of the
Tribunal (“Rule 70" and “Rules”, respeetively) apply to the testimony of Robert Flaten,
Ambassador of the Government of the United States of America (“U.S. Government™) to Rwanda
berween 1990 and 1993.% At the behest of the US. Government, the Appellant requested that the

order stipulate that:

(a) Two representatives of the U.S. Government may be present in courl during the Wiiness's
testimony [or the purpose of monitoring the examination of the Witness and to address the Trial
Chamber (should) they object to any question put © the Witness;

]
(b) The scope of dircet examination shall be limifed to that anthorjsed by the U.S. Government
and cross-examination of the Witness shall be coan'mcd 10 the scope of direct examination;

|
() In order to protect the security interests ol the U.S. Govemment, inquiry into matiers affecting
the credibility of the Witness will be permitied porsuant to Rule 90, provided that the answers arc
not deemed lable Lo reveal confidemial information previded under Rule 70;

id) The discretion of the Trial Chamber to question a witness in order to ascertain the truth under
Rule 90 and to permit enquiry itto additional matters pursuant (o Rule 90 shall be conducted in
canformity with Rule 70.°

On 24 Janpary 2007, the Prosecution responded that it did not object to the conditions requested by
the Appe.llant.5

" Appel interlocutoire de Casimir Bizimungu conrre Ia Décivion vendue par la Chambre de premicre instance Il le 26
avril 2007, ayant pour effet d'empéchar ' Ambassadeur amdricain Robert Flaten de témoigner au procés de Casimir
Aizimungu, confidential, 29 May 2007 (“Interlocutory Appeal).

* Prosecutor’s Respouse 0 Dr. Bizimungn's Motion Titled “Appel interlocutotre de Casimir Sizimungu contre la
Décision rendue per la Chambye de premiére instance I, ly 26 avril 2007, ayant pour gffet d'empécher U'Ambersadenr
américain Robert Flaten de témoigner au procés de Casimir Bizimungu"', confidential, § June 2007 (*Response”),

? Prasecutor v. Casimir Bizinnngu el al., Case No ICTR-99-50-T, Motion ter an Order Applying Rule 70 of the Rules
of Procedure and Bvidence to Specific Information to be Provided by the Uniled States Government, confidential, 20
Jannary 2007.

* ldem, para. 4.
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3. Also on 24 January 2007, the Trial Chamber heard the arguments of the parties on the

issue in closed session. Ruling on the Appellant’s raotion, the Trial Chamber ordered that Rule 70
apply mutatis mutandis o Ambassador Flaten’s testimony and granted conditions (a), {c) and (d).ﬁ It
denied condition (b) (“Condition B™) on the ground that, “[w]ithout having received any indication
as to the scope of the examination of the topics that have been authorised by the US government, [it

was) not comfortable with granting [Condition BJ at (that] time.””

The Tria! Chamber explained in
subsequent decisions that its reasons for denying Condition B were “(i) that 1t must retaip the
authority to resolve any disputes 2s to the proper scope of questioning thai may arise during the
Witness’s testirnony, and (i) that without having recsived any indication of the scope of the

testimony authorized by the U.S. Government, the Chamber could not grant the condition.”®

4. On 29 and 30 Janvary 2007, the Appellant filed confidentially two new motions requesting
the Trial Chamber to grant Condition B, in which he argued that he was now 1o a position to
provide the Trial Chamber with the scope of Ambassador Flaten's examination-in-chief authorised
by the U.S. Government.’ The Trial Chamber denied the motions on & February 2007, finding that
the scope of examination authorised by the U.S. Government remained unclear and that “the [Oral
Decision of 24 January 2007] maintains the proper balance between. protecting the legitimate
confidentiality concerns of the U.S. Govermnment and the Chamber's authority over the

i 1 D
proceedings. ]

5 Prosecutar v. Casimir Bizimungu et al., Case No ICTR-99-30-T, Prosecutor’s Urgent Response to Dr. Casimir
Bizbmungu's Motion for ap Order Applying Rule 70 of the Rules of Procedure and Evidence to Specific Informaltion to
be Provided by the United States Government, confidential, 24 January 2007 (“Prosecution Respense of 24 January
2007, paras. 5-6. The Prosecution however requesied that in the cvent a representative of the U.S. Government wished
{0 mike any recommendaiions to Ambassador Flaten, the Trial Chamber should require the U.S. Governmenl's
rcpresentative to provide the grounds for intervening and should aliow all parties to corrment.

7. 24 January 2007, p. 47 (closed session), Sse @lso T. 24 Janoary 2007, p. 45 (closed session), recalling the Trial
Chamber's Decisiop on Casimir Bizimungn's Very Urgent Motion for an Order Applying Rule 70 to Specific
Information 1o be Provided o the Defence by the United States Government, 11 December 2006, in whick {(he Trial
Chamber stated that “although the ICTR Rule 70 is Jimited to applicaticas by the Froseculor, broadening the ambit of
that Rule to include applications by the Defence wanld serve o foster equality of anms between the parties”™.

7T, 24 January 2007, pp. 46-47 (closed sossion) (“Oral Decision of 24 January 2007™).

% See Prosecutor v, Casimir Bizimungu et al., Case No ICTR-99-50-T, Decision on Casjmir Bizimungt's Motions in
Relation to Condition (B) Requesied by the Government of the Uniled Stales of America, confidental, 8 February 2007
(“Decision of § February 200777, pare. 7. See olse Impugned Decision, para. 2; Prosecutor v. Cosinir Bizimungu ef al.,
Case No ICTR-99-50-T, Decisicn on Casimir Bizimungu's Request for Certification 1o Appeal the Decision an Casimir
Bizimungu's Motion in Reconsideration of the Trial Charnber’s Decision Pated February 8, 2007, ip Relaton to
Condition (B) Requested by the United States Govermment, 22 May 2007, para 2.

Y Prosecuror v. Casimér Bizinmingu et al, Casc No ICTR-69-50-T, Casimir Bizimungu's Mption in Relation to
Conditian (B) Requested by the United Slates Government, confidential, 29 January 2007, p. 2; Prosecuror v. Casimir
Bizimungu et al., Case No ICTR-99-50-T, Casimir Bizimungu’s Metion in Relation 1o Condition B Requested by the
Upited States Government, confidential, 30 January 2007 {“Motian of 30 January 2007, p. 2. See also Prosecutor v.
Casimir Bizimungu et al, Case No ICTR-99-50-T, Prosceutor’s Urgent Responsc o Dr. Casimir Bizimungu’s Motion
in Relation 1o Condition (B) Requested by the United States Government, confidendal, 31 Japuary 2007 (“Frosecution
Response of 37 January 2007, whercby the Prosecution opposed the motiops on the ground that the scops of the
tesumony remained unclear. It alse submitted that the witness's “will say” slatement was an inadmissible "mixture of
Fagmal allegations and opinion cvidence” (p. 4)-

W Mecision of 8 Pebruary 2007, paras. §-7 and Disposition.

Casc No, ICTR-99-50-AR73.6 3 16 July 2007
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3. On 4 April 2007, the Appellant filed a motion for reconsideration of the Decision of &

February 2007, providing new jnformation from the U.S. Government, which specified the
authorised scope of the testimony.'’ On 26 April 2007, the Trial Chamber issued the Impugned
Decision, denying the Appellant’s motion on the basis that while the new information did clarify
the subject matter of Ambassador Flaten's testimony, the Appellant did not address the Trial
Chamber’s concerhs about retaining authority over the proc.:f:ed:ings.12 The Trial Chamber also
found that there was no basis for reconsideration of its earlier ruling on the matter.”> The Trial
Chamber rejterated that the concerns of the U.S. Government had been adequately addressed by its
prior rulings and recalled that it had granted additional protections. "

6. On 2 May 2007, the Appellant filed a request for certification of the Interlocutory Appeal
before the Trial Chamber,”® which was granted on 22 May 2007.'° In the Interlocutory Appeal, the
Appellant subinits that the Trial Chamber erred in reaching its decision denying Conditon B, and
requests the Appeals Chamber to guash the Impugned Decision and order that Condition B be

granted with respect to Ambassador Flaten’s testimaony.

.  STANDARD OF REVIEW

7. It is well established in the jurisprudence of the Tribunal that Trial Chambers exercise
discretion in relation to the general conduct of trial 1:|rt:>cf:f:dings.]7 The Trial Chamber’s decision in
this case to deny the Appellant’s request for reconsideration of its previous decision was a
discretionary decision to which the Appeals Chamber accords deference. The Appeals Chamber’s

examination is therefore limited to establishing whetber the Trial Chamber abused its discretionary

W prosecutor v. Casimir Bigimungu et al., Case No ICTR-99-50-T, Casimir Bizimungu's Metion in Reconsideration of
the Tria! Charmber's Decision Dated February 8, 2007, in Relation Lo Condition (B) Requested by the United States
Government (Rules 70 and 73{A) of the Rules of Procedure and Evidence], confidentiai, 4 April 2007 ("Motion for
Reconsideration™). The responsc of the Prosecution was filed out of time and was consequently not considercd by the
Trial Chamber.

"2 inpugned Decision, paras. 10-11.

" tmpugned Decision, para. 11,

" Impugned Decision, para. 12

5 Prosecutor v. Casimir Bizimungu et al., Case No ICTR-99-30-T, Reguéte de Casimir Bizimungu visanl & obtenir
certification de lu décision intilulée “Decision on Casimir Blzimunge's Molion in Reconsideration of the Trial
Chamber's Decision Daled February 8, 2007, in Relation to Coadition (B) Requesied by the United States
Government”, 2 May 2007 (“Motion for Certification™),

¥ prosecutor v. Cavimir Bizimungu et al, Case No ICTR-95-50-T, Decision on Casimir Bizimungu's Request for
Certilication 10 Appeal the Decision on Casimir Bizinmmgu's Motion in Reconsideration of the Trial Chamber’s
Decision Dated Febrnary 8, 2007, in Relation to Condition (B) Requested by the Umited Stales Government, 22 May
2007 (“Certilication Decision™).

Y See The Prosecutor v Edcuard Karemera et al., Case No ICTR-98-44-AR73.8, Decision on Interlocutory Appeal
Regarding Witness Proofing, 11 May 2007 (“Karertery et al. Decision™), para. 3; Protals Zigiranyirazo v. The
Prosecuror, Case No ICTR-2001-73-AR73, Decision on Intedlocutory Appeal, 30 October 2006 (“Zigiramyirazo
Decision'™), para. 9 The Frosecutor v. Théoneste Bagosora ef al, Case No ICTR 98-41-AR73, Decision on
Interlocutory Appeal Relating to Disclosure Under Rule 66(B) of the Tribunal's Rules of Procedure and Evidence, 25
September 2006 ("Bagosora er ul. Decision™), para, 6. See also Prosecutor v. Milan Milwtinovic et al., Case No IT-05-
87-AR73.1, Decision on Imterlacutory Appeal apainst Second Decision Precluding the Proseculion from Adding
Gencral Wesley Clark 1o s 65rer Wimess List, 20 April 2007 ("Milutinovic’ et al. Decision™), para. 8.

Casc No. JICTR-99-30-AR73.6 4 16 July 2007

<A

__M




17707 '07 11:27 FAX 0031705128932 ICTR idoos

1113/H
power by committing a discernible error.'” The Appeals Chamber will only overturn the Impugned

Decision if the Appellant demonstrates that the Trial Chamber based the exercise of its discretion
on an incorrect interpretation of goverming law, on a patently incorrect canclusion of fact, or that the

. . R . . . 19
exercise of its discretion was so unfair or unreasonable as to constitute an abuse thereof,

1. DISCUSSION

A. Whether the Trial Chamber erred in failing to provide reasons for departing from its

previous decisions

8. The Appeliant submits that the Trial Chamber erred in the exercise of its discretion as
follows: (i) by failing to consider that during the hearing of 24 Yanuary 2007 it had stated the
requirements for Condition B to be granted; (ii) by failing to take into consideration the directives it
had issued to the Defence on that occasion; and (iii) by failing to provide reasons for departing from
its Oral Decision of 24 Jannary 2007.% Citing the transcript of the hearing held on 24 January 2007
and 1elying on the Oral Decision of 24 January 2007 as summarised in the Decision of 8 February
2007, the Appellant submits that the Tudges repeatedly suggested that they would grant Condition B
provided that the scope of Ambassador Flaten’s examination as authorized by the U.S. Government
would be defined in writing. The Appellant contends that the Trial Chamber first denied Condition
B becanse the scope authorised by the U.S. Government had not been indicated® and again denied
Condition B in its Decision of 8 February 2007 becaunse the scope of examination authorised by the
U.S. Government remained unclear.” The Appellant complains that, despite having found that the
“subject matter cof the Ambassador’s tesimony” was clarified by the information subsequently
provided by the U.S. Government, the Trial Chamber dismnissed the Motion for Reconsideration on

another ground, without explaining the reasons for departing from its previous decisions.?

9. The Appeals Chamber notes that during the hearing held on 24 January 2007, the essence
of the discussion between the parties and the Trial Chamber was to reconcile the Appeilant’s

request that the Trial Chamber give its assurance that the scope of examination defined by the T.S.

I Karemera et al. Decision, para, 3; Milutinovic et al, Decision, para. 10; Prosecutor v. Jadranko Prii€ et al, Case No.
IT-04-74-AR7T3.4, Decision on Prosecntion Appeal Concerning the Trial Chamber’s Ruling Reducing Time for
Prosecution Casc, 6 February 2007 (“Prli et al. Decision™), para. 8, Prosecutor v. Slopodan MiloSevic, Case Nos. IT-
99-37-AR73, TT-01-5C-AR73 & IT-01-51-AR73, Reasons for Decision on Prosecution Diterlocutory Appeal from
Refusal (0 Qrder Joinder, 15 April 2002, para, 4; “Where an appeal is brought from a discretionary decision of a Tnal
Chamber. the issuc in that appeal is nol whether the decision was correct, in the sense that the Appeals Chamber agrees
with that decision, but rather whether the Trial Chamber has corectly exercised its discretion in reaching that decision”,
" Karemera et ul. Decision, para. % Zigiranyirazo Decision, para. 9, Bugesora er al, Decision, para, 6. See also
Milutinovid er al. Decision, para. 10; Priic et al. Decision, para. 8.

® Interlocutory Appeal, para, 27.

2! Interlocutory Appeal, paras. 28-34 and 43, citing T. 24 January 2007, pp. 34-37 and pp. 46-47 (closcd session) and
referring to Decision of 8 February 2007, para, 3.

Z Interlocutory Appeal, paras. 35-38,

“ Interlocutary Appeal, paras. 42-47.

Casc Na, ICTR-59-50-AR73.6 5 16 Tuly 2007
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Government would be respected during the course of Ambassador Flater’s testimony, with the Trial
Chamber’s hesitation to give such an assurance without knowing the scope of examination that was
authorised by the U.S. Government.”* The conclusion that emerged from that discussion was that
without knowing the scope of examination authorised by the U.S. Government, the Trial Chamber
wonld not be able to resolve disputes as 1o the proper scope of the guestioning during Ambassador
Flaten's testimony.” The Judges repeatedly suggested that the assurance sought — that is Condition
B — could be granted if the scope authorised by the U.S. Government was clearly delitnited.” The
Tral Chamber therefore decided that “{wlithout having received any indication as to the scope of
topics that have been authorised by the U.S. Government, the Chamber is not comfortable granting

Condition B at this time.”*’

10. The Appeals Chamber further notes that, in its Oral Dacisjon, the Trial Chamber reasoned
that “as in previous cases at this Tribunal and before the International Criminal Tribunal for the
Former Yugoslavia (“ICTY™) where such exceptional measures have been authorised, it will be the
Chamber that resolves any dispute as to the proper scope of questioning which arises during the
prospective wilness’s tesimony.”®® The Trial Chamber also stressed that “Rule 70(F) cleatly

T 24 January 2007, p. 32, L. 5-7, 1. 14-16 (closed session):
TUDGE SHORT: if you are asking us to make an order thai the scope of direct examination should be
limiled to thal authorised by the US povernment, and we don’t know what the scope of that direct
examination is, how can we make that order?

See alvo p. 34,1 25; p. 40,1 30-31; p. 42, 1. 4-7 (closed sesgion):
JUDGE MUTHOGA: And we are the pgeple from whem the assurance is sought that we grant == that we
give the assurance that in the courss of fis testimony, nothing beyond the scope of what the United
States has been asked has been — as approved shall be asked. And we don’t know whz that scope 15
How can we then say -- how do we assure ourselves that we are giving an assurance which we can
defend?

T 24 Jsnuary 2007, p. 35, 1. 25-26 (ciosed session) :
MADAM PRESIDENT: We need 1o know the scope of your direct examination which has been
authorized by the US autharities.

See alsp p. 42, 1. 20-21 (closcd session):
TUDGE MUTHOGA: [...] Then we will be left in a position where, not knowing the scops, we are not
able to say, yes it is or it 18 without the scope.

See also p. 43, L. 16-17 {closed session):
TUDGE SHORT: [...] itis very clear that request B takes away obr discretion when we don’l know whal
the scope of matiers anthorized by the U.S. Governmoent is.

% T, 24 January 2007, p. 35, & 1-3 (closed session);
JUDGE MUTHOGA: if we are told that the scape will be that winch is limiled by the US government, 1
see no difficuldes in the US government saying, we allow cross-examination on these matters only [.,.]

T. 24 January 2007, p. 35,1 21-23 (closed session):
JUDGE MUTHOGA: [...]1 Because if we have [an appendix comprising the subjects alrcady agreed
upon with the United States state department], we have no difficulty making the crder because we know
if you step out of that, you will be shown the red card.

T. 24 Jarary 2007, p. 537, 1. 20-22 {closed session):
TUDGE SHORT: [...] are you sure that everything in this will-say statement is authorized by the Uniled
Stales govemment? In which case we can make an order to sadsly them and the direct examination will
be limited to what is contained in this will-say statcment,

FIT, 24 January 2007, pp. 46-47 (closed scssicn).

2T 24 Yanuary 2007. p. 46 (closed session). See alio p. 36, |, 20-22:

Case No, ICTR-99-50-AR73.6 6 1G July 2007
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preserves the Chamber’s power to apply Rule 89(C) and exclude evidence if its probative vajue is

substantially outweighed by the need to ensure a fair trial” *® The Appeals Chamber concedes that
ane could have understood from the discussion held on 24 January 2007 that, at that time, the
acceptance of Condition B was solely contingent upon clarification of the scope of examination
authorised by the U.S. Government. However, the Appeals Chamber notes that the Trial Chamber

did net stipulate that it would zutomatically grant Condition B upon that clagification being given.

11 In its Decision of 8 February 2007, the Trial Chamber elucidated the reasoning it had
provided in its Oral Decision of 24 January 2007 by explaining that its concerns about tetaining
authority over the proceedings did not stem exclusively from the vagueness of the scope of
examination authorised by the U.S. Government. It explained that a “proper balance between
protecting the legitimate confidentality concerns of the U.S. Govermnment and the Chamber's
authority over the proceedings™ had been reached in the Oral Decision of 24 January 2007.%° It
emphasised that it was “not in favour of making an order limiting the direct and cross-examination
of the Wimness to what is authorised by the U.S. Government”,”! which made clear that the
vagueness of the scope of examination authorised by the U.S. Government was not the only
abstacle to the acceptance of Condition B. Accordingly, the reasons for which the Trial Chamber
was unwilling to grant Condition B were that the protections granted in the Oral Decision were
sufficient to address the 11.S. Government’s conceins, and that it had to “retain authority over the
proceedings”.** The Trial Chamber upheld this conclusion in the Impugned Decision on the ground
that, although the subject matter of the Ambassador’s testimony was clarified, the Appellant bad not

addressed its concerns about retaining authority over the proceedings.>

12. The Appeals Chamber thercfore finds that the Trial Chamber did not depart from its
previous decisions in the Impugned Decision. While the acceptance of Condition B was undeniably
contingent upon the clarification of the scope of examination authorised by the U.S. Government,
the Trial Chamber made clear in its Decision of § February 2007 that its concermns about retaining
authority over he proceedings went beyond the delimitation of the scope of the examination.
Confrary to the Appellant’s submission, the Trial Chamber provided clear reasons for demying
Condition B in both the Decision of § February 2007 and in the Impugned Decision. The Appeals
Chamber copcludes that the Trial Chamber did not err in the exercise of its discretion in this

respect.

TUDGE MUTHOGA: [if you provide us the scope authorized by the United Stales government] we will
then be able to exercise the respomsibility of being the determiners of any disptte that might arise
between whal you discussed to be the scope and what essentially 15 szid lo be the scope.

2T, 24 January 2007, p. 47 {closcd session).

*% Decision of § February 2007, para. 7.

I Decision ol 8 February 2007, para. 7.

*2 Decision of 8 Fevrnary 2007, para. 7.

* Impugaed Decision, paras. 10-12.

Cagse No. ICTR-99-50-AR73.6 7 16 July 2007
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B. Whether the Trial Chamber erred in the exercise of its discretion
in denying Condition B
13. The Appellant further subsmits that the Trial Chamber erred in declining to grant Condition

B on the ground that it would not retain authority over the proceedings if it did so.”® The Appellant
argues that the only concerns expressed by the Trial Chamber stemmed from the vagueness of the
scope of examination authorised by the U.S. Government and that, once that scope had been
clarified, the Trial Chamber had not specified the exact nature of its new concerns, which, in any
event, are ill-founded.” The Appellant emphasises that the Trial Chamber is the only entity that
exercises authority over the conduct of the proceedings, and that the U.S. Government is not in a
position to uswrp that authority: the Trial Chamber would have full authority over the application
and interpretation of Condition B, and nothing wonld prevent it from reversing or revising its
decision during the proceedings.’® He also poinis to the fact that the Trial Chamber could eventually
decide to exclude Ambassador Flaten’s testimony.?” Referring to testimonies given pursuant to Rule
02bis of the Rules and, inter a.lia, to the Bagosora et al. case, he further submits that conditions

similar 1o Condition B were imposed in other cases.*®

4. Furthermore, the Appellant alleges that the Trial Chamber erred in failing to consider the
fairness of the trial, the interests of justice and the rights of the accused in reaching the Impugned
Decision. He argues that, had the Trial Chamber applied the correct legal test, balancing its
discretionary power to control the proceedings with the interests of justice, it would have granted
Condition B.*

15. Finally, the Appellant submits that the Impugned Decision is prejudicial to him insofar as
it deprives his defence of an imporlant, reliable and credible wiiness whose testimony was

important 10 his case.*’

After having specified that Condition B would nect prejudice the
Prosecution, he recalls that the authorisation given by the U.S. Govermunent is extremely broad and

that, in practice, the parties would not be prevented from raising any questions they deem

¥ Interlocutory Appeal, p- 17, “Question IT™.

* {nterloculory Appeal, paras. 52-36.

*® Interlocutory Appoal, paras, 57-61.

* Interlocutory Appeal, para. 62,

* Interlocutory Appeal, paras. 67-79, referring to The Prosecutor v. Théoneste Bagosora et al., Case No ICTR-98-41-T,
Modalities for Preseniation of a Wirnexs, 20 Seplember 2006, attached to the Interlocutary Appeal as Anpex X1, The
Prosecutor v. Jean-Paul Akayesu, Case No ICTR-26-4-T, Order Granting Leave for Amicus Curlae to Appear, 12
February 1998, attached io the Interlocutory Appeal as Annex ¥ (French version); T. 25 February 1998, pp. 2-22,
attached ac Annex XV; The Prasecutor v André Niagerwra ot al., Case No TCTR-99-46-T, T. 19 February 2003 (French
version), p. 3 and T. 18 Febmary 2003 (French version), pp. 62 and 74; Frosecutor v. Radoslav Brdwiin and Momir
Talif, Case No IT-99-36-AR73.9, Decision on JInlerlocutory Appeal, 11 December 2002; Special Court for Sicrra
Leone, Prosecutor v. Brima et al., SCSL-04-16-AR73, Decision on Prosccution Appeal Againsl Decision on Oral
Application far Wilness TF1-150 1o Testify Witheut Being Compelled o Answer on Gronnds of Confidentiality, 26
May 2006,

* Interlocutory Appeal, paras. 82-97.

¥ Interlocutory Appeal, paras, 98-117.

Case No, JCTTR-99-50-AR73.6 g 16 July 2007
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appropriate.’’ He asserts that the effects of Condition B should not have been considered as

outweighing the prejudice cavsed to justice, and to himself, through the loss of evidence.®

16. The Prosecution responds that the Appellant fails to identify any error commired by the
Trial Chamber in the exercise of its discreticnary power to conduct the trial proceedings * The Trial
Chamber, it avers, “struck an appropriate balance between the interests of the U.S. and its judicial

2

duty 10 maintain centrol over the proceedings.”™ The Prosecution further alleges that the “proposed
condition is unsatisfactory and inconsistent with the good management of the trial”,* mainly
because it would unduly restrict the rights of the Prosecution and the co-accused to cross-
examination.*® It adds that the Trial Chamber’s ruling is consistent with ths provisions of Rule 90 of
the Rules and that the interpretation of Rule 70 should not diminish the scope of Rule 90.*" In its
view, “if the Trial Chamber were to accept Condition B, it would be abdicating its responsibility to

control the proceedings in an cffective manner.”#

17. The Appeals Chamber recalls that Rule 70 has been incorporated in the Rules to
encourage States to fulfill their cooperation obligations under Article 28 of the Statute of the
Tribunal.*® It creates an incentive for such cooperation by permnitting information to be shared on a
confidential basis and by guaranteeing the providers of such information that the confidentiality
thereof, together with its sources, will be protected®® Rule 70 operates on the basis that
governments showing a genuine interest in protecting the information in their possession tay
invoke Rule 70 to ensure the protection of such information by requiring limitations on the scope of
2 witness's testimony or on the dissemination of that witness’s testimony.”! If a Trial Chamber finds
that the information has been provided in accordance with Rule 70(B), the information will benefit
from the protections afforded under Rules 70(C) and (D).>* However, the restrictions referred to
under Rules 70(C) and (D) will only apply after the Trial Chamber has determined that the

* Interlocutory Appeal, paras. 120-121.
** Interlocutory Appeal, paras. 123-123.

# Response, paras. 7-8.

* Respouse, para. 9.

* Response, p. 3.

“ Response, paras. 10-13.

7 Response, paras, 14-16.
“* Response, para. 14. With respect to the reccplion of Ambassador Flaten’s evidence, the Prosecution submits that the
appropriate courss would be 1o allow Lhe Trial Chamber to decide if any particular question infringes Rule 70 m
presence of a represenizive of the U.S. Government during the hearing (para. 17). The Prosecution also requests the
Appuals Chamber 1o Tule on whether Rule 70 can be relied upon by the Defence and whether it applies 1o Irisl matters
a5 opposed to matters of investigation (para. 18).

* See Milwtinovic et al. Decision, para, 18§, Arlicle 28(1) reads: “States shall cooperate with the International Tribunal
for Rwanda m the investigation and prosecution of persons accused ol committing serious violalions of jnternational
bumanitarian law.”

* Prosecutor v. Slobodan MiloSevié, Case No IT-02-54-AR108bis&AR73.3, Decision cn Interpretation and
Applicatton of Rale 70, confidential, 23 Octaber 2002 (“Slobadan Milofevic Decision of 23 October 2002™), para. 19,

' Prasecutor v. Dragomir Milofevi¢, Case No IT-98-29/1-T, Decision on Prosecution’s Application for Rule 70
Conditigns for Testimony of Witness W-156 and Prosecution Motien for Admission of Witness Slatement Pursuaat to
Rule 92zer, 23 April 2007. p. 3. Sze also Prosecutor v. Milutinovic et al., Case No TT-05-87-T, Sccond Decision on
Prosecution Motion for Leave to Amend its Rule 65ter Witness List to Add Wesley Clark, 16 February 2007, para. 26.

Case No. ICTR-99-50-AR73.6 & 16 July 2007 %
< \




17/07 '07 11:31 FAX 003‘1705128932 ICTR [do1o
‘ \’

L

E 1108/H

resuictions imposed b?y the governiment upon the witness’s testimony would not undermine the need
to ensure a fair trial, ;aﬂd that the need to ensure a fair trial would not substantially outweigh the
probative value of the:, lestimony so as to lead to its exclusion.™ Indeed, Rule 70(F) provides that
Rule 70 restrictions shall not “affect a Trial Chamber’s power under Rule 89(C) to exclude

evidence if jts probative value is substantially outweighed by the need to ensure a fair trial."™*

18. By CUIICILlCtiII‘lg the balancing exercise under Rule 70(F), a Trial Chamber ensures that the
government’s legitimate confidentiality concerns ars respected, and, at the same time, that the
conduct of the trial remains fair and expeditious. While according due weight to legitimate State
concerns related 1o national secnrity and the need for States to safepuard their interests,® the
Appeals Chamber adopts the holding of the ICTY Appeals Chamber in the Milutinovic et al. case
that “this deference to States’ interests does not go as far as 0 supersede a Trial Chamber's

authority to maintain control over the fair and expeditious conduct of the trial”.*®

15. In the Impugned Decision, the Trial Chamber denied Condition B on the ground that it had
to retain authority over the proceedings.”’ The Appeals Chamber recalls that a Trial Chamber must
refain control over proceedings before it in order to fulfil its obligation to ensure that the
proceedings are fair and expeditious. The Appeals Chamber will now examine whether Condition B
would have precluded the Trial Chamber from exercising its authority over the proceedings in such
a way that it would have outweighed the purported probative value of Ambassador Flaten’s

testimony.

20. First, the Appeals Chamber notes that the Trial Chamber had been apprised prior to
issuing the Impugned Decision that the U.S. Government would not authorise Ambassador Flaten to
testify before the Tribumal nnless the Trial Chamber accepted Lmitations on the scope of his
testimony, as had been requested.”® The 1U.S. Government adhered to its requirement that Condition

B be granted even after the Trial Chamber found in its Decision of 8§ February 2007 that the proper

2 See Slobodan Milosevid Decision of 23 October 2002, paras, 20 and 29.

3 See Milutinovic et al. Decision, para. 18.

¥ See Milutinovic er al, Decision, para. 16, referring to Kule 70{G) of the Rules of the ICTY.

3 See Prosecutor v. Tihomir Blakic, Case No 95-14-AR108bix, Judgement on the Request of the Republic of Croatia
for Review ol the Decision of Trial Chamber I of 18 July 1997, 29 October 1997, para. 67 See also Milutinovic et al.
Decision. para. 18.

3% Milutinovic et al. Decision, para, 18,

* Impugned Decision, para. 12.

¥ Letier of the Executive Agent for Information Sharing of the United States Department af State to Counsel Mareil,
confidential, dated 2 April 2007 (“U.S. Letter Dated 2 April 2007™), attached to the Interlocutory Appeal as Annex B of
Anpex V] (“The Trial Chamber did not limit crpss-examination to direct examination, a condition that we had sct for
making Arbassador Robert Flaten available to testify for the defence [...] As a Rule 70 provider (his condition s
necessary (o protect our squitiss. In that regard, governments are different from individuals testifying in their privaie
capacily awbout activilies underraken outside government channels”™); Latier rom the TS, Government Giving
Authorisafion for the Testimony of Arnbassador Robert Flater, sent by the Bxeenuve Agent for Information Sharing of
the United States Department of State 1o Counsel, confidential, dated 3 Aprl 2007 (*U.S. Letter Dated 3 April 2007™),
attached to the Interlocutory Appeat as Annex A of Annex VI (“this authorisation is coniingent upon the Coarl’s
willingness 1o grant Condition B of the measures requested™). See also Motion for Reconsideration, paras. 26-27.

Case No. ICTR-959-50-AR73.6 10 16 July 2007
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balance between the V.S, Government’s concerns and the Chamber’s authority over the proceedings

had been reached without granting the condition. In the Certification Decision, the Trial Chamber
explained that “it is the U.S. Government’s insistence that the Chamber grant condition (b) which
has made it impossil!ale for Ambassador Flaten (o testify.” The Appeals Chamber considers,
however, that the US Government’s insistence that the Chamber grant Condition B had been
counterbalanced by its efforts to clarify the scope of Ambassador Flaten’s testimony.® The Appeals
Chamber concludes that the U.S. Government attempted to cooperate with the Tribunal in good

faith, and displayed a gennine interest in protecting the confidential information in its possession.

21. The Appcalsi Chamber further takes note of the Appellant’s argument that Ambassador
Flaten would have bee:n able to give evidence directly relevant to some of the charges against him.®’
It finds that the Appéllant’s perseverance in tequesting the Trjal Chamber to grant Condition B
tends to show that Ambassador Flaten’s testimony is important for his defence. Considering that the
Trial Chamber itself has held that the Impugned Decision affected “the right of a party 1o adduce
potentially important evidence in a trial”,”? the Appeals Chamber accepts that Ambassador Flaten

would have given evidence of potentially high probative value to issues in the present case.

22. With regard to whether the Hmitations placed upon Ambassador Flaten’s testimony under
Condition B would have resulted in substantial unfairness such as to outweigh the prcbative value
of his testirnony, the A:ppcals Chamber makes the following observations. On 24 January 2007, the
Trial Chamber 0bsarvéd that “[als the prospective witness is a Defence witness, the limitations on
cross-examination do not impact the rights of the Accused.”®® The Appeals Chamber recalls that
Rule 70(E) is indeed aimed at ensuring that the tight of an accused to challenge evidence presented
by the Prosecution under Rules 70(C) and (D) remains unaffected and, therefore, finds no error in

the Trial Chamber’s statement.

23. The Appeals Chamber notes that prior to filing its Response to the Interlocutory Appeal,
the Prosecution had not expressed any concerns with the Appellant’s request other than those
related to the vagueness of the scope of examination authorised by the U.S. Government under
Condition B.** Therefore, by arguing in its Response to the Interlocutory Appeal that Condition B

would affect its cross-examination of Ambassador Flaten in such a way that his testimony should be

¥ Cerlification Decisian, para. 10,
# The U.8. Government provided twice new detailed information in order to clarify the scope of Ambassador Flaien's

testimony. Se¢ Annexes A and B 1o Motion of 30 Jannary 2007, and Annexes A and B to Motion for Reconsideration.

“! Interlocutory Appeal, paras, 98-116. See also Motion for Certificaticn, para. 13.

% Certification Decision, para. 10,

8T 24 January 2007, p. 46 (closed session).

® See T. 24 Tanuary 2007, pp. 2% and 33 (closed session); Prosccution Response of 31 January 2007. The Appeals
Chamber notes that, at the outset, the Proseculion even accepted the Appellant’s request thal the Trial Chamber grant
the four conditions imposcd by the U.S. Government upor Ambassador Flaten’s testimony. See Proseculion Response
of 24 January 2007, para. 6 and T. 24 Tanuary 2007, p. 46 (closed session).
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cxcluded, the Prosecution clearly departs from its previous position on the issue.” However, the

Appeals Chamber co!nsidcrs that the Prosecution would not have suffered undue prejudice from the

. - . A | i
limitations imposed by the U.S. Government under Condition B.
. e uﬂ,vm!u “asLLUe LnUs gl WS Appeuadl § co-accused would not have suffered

17-07 '07 11:33 FAX 003‘1705128932 ICTR

undue prejudice eithr*j,r. During the hearing of 24 January 2007, only Counsel for Justin Mugenzi
expressed concern Lhziltt his right to cross-examination would be affected if the Trial Chamber were
to grant Condition B.@Gﬁ The Appeals Chamber however notes that his concern stemmed from the
vagueness of the scolij-e of examination authorised by the U.S. Govemnment and that it would have
been allayed as soon as the scope were clarified. Counsel for Prosper Mugiraneza, in contrast,

offered arguments clel'irly in support of the Appellant’s request.5’

25. In addition, the extent of the scope of examination authorised by the U.S. Govemiment
indicates that the appiication of Condition B would not have resulted in substantial unfaimess to
any of the parties. In this regard, the Appeals Chamber points to the observations made by the U.S.
Government in the lefters it exchanged with the Appellant atter the Oral Decision of 24 January
2007. The U.S. Government stated that it was “confident that the broad scope provided will allow
for any direct or crossi-examination relevant to [the Appellant’s] defence.”®® It also stressed that it
would be prepared to work with the Prosecution and Defence to resolve expeditiously any dispute
arising during Ambaésador Flaten's testimony.®® In light of the U.S. Goverment's purported
flexibility with rcgard%to the limitations imposed under Condition B and its apparent readiness to
solve any disputes ariising from these limitations, the Appeals Chamber is persuaded that the
application of Condition B would not have precluded the co-accused and the Prosecution from

conducting thorough cross-examinations on mattecs relevant to their cases.

26. Lastly, the A:ppeals Chamber reiterates that pursuant to Rule 70(F), the Trial Chamber
would have been able to exclude the evidence provided by Ambassador Flaten if it found - during
ihe course of his testimony — that the application of Condition B unfairly limited the rights of the
co-accused or the Prosecution. Rule 70(F) provides a safeguard against any undue prejudice that
could be caused to the parties as a result of the limitations imposed by a State for the protection of
the confidential information in its possession. The Appeals Chamber recalls in this regard that the
public interest served in ensuring that information given in confidence to one of the parties remains

confidential finds its limitation in the obligation imposed on this Tribunal by Articles 20 and 21 of

&q Respotise, paras. 10, 14-15.

T, 24 Junuary 2007, pp. 37-39 (closed session).

T 24 Jamuary 2007, pp. 39-43 (closad session).

% 1.8, Letter Dated 2 April 2007.

¥ US. Letter Dated 2 April 2007, See also U.S. Letier Dated 3 April 2007 (Your authorization of the scope: of
Ambassador Flaten 15 very broad, indeed. [...} We bave bewsn, and remain, prepared to address any concerns the
proseculion might have as they arise and would respond with alacrity 1o any of their concems™).

Casc No. ICTR-99-30-AR73.6 12 16 July 2007 _/U"L
™



17707 "07 11:33 FAX 003{1705128932 ICTR @013

1105/H

the Statute tc¢ ensure a fair trial. In the present case, the Trial Chamber stressed on 24 January 2007
that “Rule 70(F) clearly preserves the Chamber’s power to apply Rule 89(C) and exclude evidence
if its probative valuelis substantially outweighed by the need to ensure a fair trjal.””® The Appeals

Chamber finds that such a safeguard in the Rules means that the Trial Chamber would have retained
anthority over the prclcecdjngs even with Condition B applied. Indeed, if the Trial Chamber were to
find that the application of Condition B had unfairly limited the rights of the co-accused or the
Prosecution 1o confront the witness during his testimony, the ultimate remedy would be the

exclusion of the evidence.”!
l

27. The Appeal?s Chamber considers that the application of Condition B would not have
undermined the faiméss of the trial, as the Trial Chamber would have ultimately retained authority
over the proceedings Ihmder Rules 70(F) and 89(C). As a result of the Impugned Decision denying
Condition B, the Ap}:)ﬁtllant has been prevented from exercising his tight to adduce potentially
probative evidence in hlS defence. Balancing the different interests involved in the cass, the Appeals
Chamber finds that thfc Trial Chamber committed a discernible error in the exercise of its discretion

when denying the request to Grant Condition B,

IV. DISPOSITION

28.  For the foregoing reasons, the Appsals Chamber
ALLOWS the Interloc utory Appeal,
SETS ASIDE the Iimpugned Decision and

|
ORDERS the Trial Chamber to grant Condition B.

Done in English and French, the English text being authoritative.

Done this sixtesnth daﬁr of Tuly 2007, W@m

At The Hague, The Netherlands.

Fausto Pocar
Presiding Judge

T, 24 January 2007, p. 47 (closzd session).

" The same rationale was applicd in several cases beforc ICTY Trial Chambers: Prosecutor v. Radosiav Brdunin and

Momir Tuli¢, Case No IT-99-36-T, Public Versiou of the Confidential Decision on the Allcged Illegality of Rule 70 of 6

May 2002, 23 May 2002, paras. 25 and 27, Prosecutor v. Milutinovic ¢t al , Case No IT-05-87-T, Decision on |
Prosecution. Second Renewed Motion for Leave to Amend its Rulc 65ze7 List to Add Michael Phillips and Shaun
Byrnes, 12 March 2007, paras. 34 and 36; Presecutor v, Slobodan Milofevid, Case No IT-02-54-T, Decision on the
Prosecution’s Maolion to Grant Specitic Protection Pursuant 1o Rule 70, confidential, 25 Tuly 2002, para. 19; Slebodan
MiloSevic Decision of 23 October 2002, para, 26, Incidentally, the Appeals Chamber notes thal the Trial Chamber ;
seized of the Bagosora et al. case granied a condition similar to Condition B for the appearance of a colonel serving in i
the French military, recalling thal it retaiped authority o resolve any dispules as to the proper scope of questioning

which might arise during the tesumony: The Prosecurar v, Thdoneste Bagosora et al, Case No ICTR-98-41-T,

Modalitics for Presentation of a Witness, 20 September 2006, para. 5 and Disposition.

Case No, ICTR-99-50-AR73.6 13 16 July 2607




1707 07 11:34 FAX 0031705128932 ICTR do14

International Criminal Tribunal for Rwanda
Tribunal Pénal International pour le Rwanda

REGISTRY AT THE HAGUE
LUNITEDS NATIONS Churchillplein 1, 2517 JW The Hague, The Netherlends
NATIONS UNLES Tel:+ 31 (0)70 512-8225 /3581 Fax : + 31 (0) 70 512 -3932

APPEALS CHAMBER — PROOF OF SERVICE
CHAMBRE D'APPEL - PREUVE DE NOTIFICATION

| Date: 17 July 2007 | Case Name / affaire: Bizimungu et al. The Prosecutor
: V.
; Case No / no. de l'affaire: Casimir BIZIMUNGU
: ICTR-99-50-T Justin MUGENZI
: Jerome BIKAMUMPAKA
e Prosper MUGIRANEZA
To: . OTP, Trial Attorney in charge of case [1Tn The Hague ® In Arusha O In Kigali
A._ . 1
APPEALS UNIT
X Ms Félicité Talon
X Judge / Juge Theodor Meron President / Président
X Judpe / Juge Mohamed Shahabuddeen
. X Judge / Juge Florence Mumba
: X Judge / Jupe Fausto Pocar
X Judge / Juge Andresia Vaz
X Ms Catherind Marchi-Uhel
™ Mr Roman Boed
X Concerned Assoclate Legal Officers
X Mz, Charles Zama
DEFENSE .
| @ Accused / accusé : Casimur BIZIMUNGU; Justin MUGENZI; Jerome BIRAMUMPAKA;
" Prosper MUGIRANEZA.
X Lead Counsels / Conseil Principal. Ms, 'Michclync C. St. Laurent; Mr. Ben Gumpert;
Mr, Pierre Gaudreay; Mr, Tom Moran are/com
O In Arusha ompeecmszy X Fax Number: 1 418 658 4346, 0044 207 421 8080, 1 418 692 3818,
1713 224 6008
LI Co-Counsel / Conseil Adjoint: Ms. Alexandra Marcil; Mr, Micliel Croteau e nom
] In Arusha complere oms 7y L] Fax Number:
From: ® Kofti Afande X Tchidimbo Patrice > b
De: T
Subject Kindly find attached the following document / Vewifles frouver en annexe le document correspondant
Objer:
Documents name / Titre du document Date Filed / Date Pages
d’enregistrement
Decision on the Interlocutory Appeal relating to the 17 July 2007 H17/H-1105/H
Testimony of Former United States Ambassador Robert
Flaten

No. of pages transmittad Including this cover sheet/ nombre de pages transmises, paps da garda comprisa: 14
| case of transmission difficullies, pleass contact: Ceniral Registry /' £n ¢35 de difficultés de transmmission, vouillaz cantactar:
Tel- 31 {0) 70 512-8225 / 8581




