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1, These appeelr ceEccd! d pur.heard aial in whicb one of the ttroe judgoo of rhe
ltiat Chmrber was lot rg.clcor€d; thcy presart an lssue as !o whebdr the crsc sbould
c'ontiauo cr bs hcard atesb, witfi a substi tt rE jt dge beiry $dsEd b uar od thc ouryoiag
judge. That bcing tte iOnre conmon to ell of the appeals, a Elnglo dgcipim ig bsj.ag givcu.
Thi mater,sdses this srsy:

.I^ Ttc hackgrrotmd to rr,F arrpeals

'1 2- Tbe joirt Fial ot padine Nyiraastuko, Arsioo sbarom Nhahobalr, syrvair
Nsabtmana, Alphonsc NtlaryEyo, Joseph Kanyabashi ud Elie Ndaymbj e (tfu, ,,Butare
uial') etrred ou 12 rrsre 200r'in Trial clamber II before Judgc wiuiaro H. s€trdc
Rpsiding, Judgo Winstorr C. Marasima IvIaquU End Jrrdge Ailene Rlaaroeon_ At the
elections of rbe Tlibuad's judgus by the Gelcrel Assenbly of fre unifcd Natiorqs oo 3l
January 20o3 fr rhe new mandato begimtng on 25 Ivfay 200g, Judge Mnqu.u wdg oor re_
elacted; the last day ofhie rcna of ofEoe was 24 lday 2003, Ttere ra no altenrate judges.
On 26 Mar,ch 2003, Iudge Navauctheol piuay, th€n ltesident of the Thibunal, wrore to
the Seeurity Council of the Unied Naticms ro rcquest 6e Sequity Couacil, dong orher
thitrgu, to exteld ludge Maqunr's lEm ar the Tlib4rflal in ordef !o enable him to fiuish rhe
rial of the Eutare, the Ka aulnnda and, thc Kajetijeti casee. In rbe meendne! h€gident
Pllley asked the vorjous Defence Counsel in he Butare trial whethsr they would give
rheir couoout to the poscible eulstitution of a now judge to (eDlaDo Judgp Maqunr tc the
puPoses of continuing hat trisl, In tlair responseq to Judgc pillay, none qf &e ac€uEed
gave tbeir conseu on rg May 2003, the s'curity cormcu adogted Rcsoliniou r4g\ inrer
a/nz, exteirdlrg Judge ltrfaqunr'e rerm of office for psfpoooc of fiaishing he Kanudwda
oad Kajelijeri cases but not tte Bwate rriat on 21 May 2003,tte Hrstdrag Judge of &o
Brrara Sial reponca to kesiienc ptuay tha( as of,2a Mry 2OeX., Iutlge Ivlaqutu would be
rmable to sit in $A Eutarc dal.Twenty.three gosecudm witoqsses lrad e.lready Estified.

3' Ot 27 NIay 2003, Rule 15brs was ame,nded. A flew pEragfirpb (D) copowered thc
tematning jtdges of a Ttial Ctranrbc, after the tbJrd j ltdgc wu inter alianot rc€.lectc4 to
decida to condoue the puoceedings with a subsdlutcjudgE, if, tskhg ail thc circurstaaces
inlo account, they dctermined manirnor$ly iha! doing do would sonc tlc inrcrestd of
Ju6ticei that proyioion would spply whore rhe accused djd not con$ent to a continuation of

u 002
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the heding wi& a $b$tit$e jrdgc such ccnaent boing rtquired aftc the opeoiag
s*r€meDt' prvidcd fcr tn Rule &4 cE thd beginniflg of rbe prerqtrion of evideace
pursusir 00 Rule 85, both of wbicb e\€!ts hr.r hsppcqpd in &is care. on 6 rrue 2003,
Iudgo M6ae, who had bcen electcd ltesid€Et of the THbunal on 26 May 2003,
occbrdingly wrcte lo *n pades €oqurtug wlothu they woqld be wttllng o recoosidcr
thcir positioa &d sobsent Do r, conthuarioD of he fiEl vith a enbedtutc ftdga In
re6ponse,'the Dcfeoco Couasel for rhc Acq:sed Sylvajtr Nsabiusoe ad tbc hoaecutiou

'l indirnted rhsir @nrc't ro cqndlu€ th€ dal with a substihrro jsdge. Thc ranaiuhg
Defence COun.reI leit€r4Qd their clieoB, witb[olding of coDsedt ftr tbe condauatioar of
the njai wirh a subsdnnojudgc. "

4' Ta$ag into accottnt thc variorrs fl$miEsions of the pafties as tO c,hethtr it would
be ia the fu(9rest6 of jusdce ro co[dnue rbe Ftal with a substitlE judge udpr t]rc nerp
Rule 15&ts 1D), rhe Trial cbamber' coastinrtcd of rudgo selsile and. Jtrdga Rarraroron,
dccidcd thc folowhg ir its "Dcdsion in the manor of proceedhrgs uader Rurc libir @)-
m 15 July 2003 (tle ..Eapuped Decision")r

Tbe THaI Chanb€r, as corstituted by the rwo judgps, had judsdiqdo! b det€mine
the applioabilig of thc new Rule ljbk to tha Butare pi1sl,l

The abiliry of an rccu.sed rqdor rbc old Rulc lsriir ro ydtbtrold couscat and rhus to
fotcc the recourmslcement of a pat-beard cnsr did not ,r^autr! to a substsnrive
riebl An "Acsraod bad no vespd righl ta rhe pur€ty procedi.[Ilal ability, no$,
sltserscde4 to rrdtbhold collont ud fotrce 1sconrnr',,.-r,"nt of the trirl".2 Itr
consequetrce, tho rigbts ofan accuscd iu tfie prddiug nial would not bc ptjudiced
by tb refroacdvo appiicaUoa of tho new RuIe l56is.

Eve[ if fi6 rtgtr to udtbtold oonssnt wcfc a substaltivs right, tbe retoacdve
operation of pbc ncw provision to the trjsl did uot prejuitice rhE rkhtB of ar
accused in the trial, This was so becauge the right to rrithhold ccnsent hd to be
considered in thc contexr of the othe iaterests ofjusticn. Thc imerests of iustioe

I lupugned Docisicn, DffoT l.l0-. rnpug:rcd Decioio4 pq& ?f. Sai r&o parar. I l_25.

Jaht Cas€ r:qIR.9*42,Al5bb ?
.t
, i
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rhoc,ed tbat lt was cmrcet to clntinuc the oare with a subsd.t b judg! withi! rhe
tenle oftha nOw provisicn.

r h reaching ftis conplusion, accorhf pag Ekn of thc aced fm a spocdy tri4 &l
, wlllfugnees of tlc Defenpe ro procsgd h otrq cascs, thc abdcbc€ of cqrreut in

this case, thc ilecsts of ths vicrims eu,t wihesses, rhe ffnacial cosB al|d o&er
Daltsrs,3

r 5. In finrheranoc of RulE 15Ai, (D) ed (E-), five of, rho lir acqts€d frled appcal
against ihe rlllprrgn&d DeciEion m, 2! and ?2 July 2@3 (tbe ..Acsuscd- 

or tbo
"Appeltrnre).4 The App€llarb. submil as mue filly ret out below. that ep ftial
Chanber comsriuod aa erro of lew by deciding urarrimously tut ir serrrcr th€ irtsrEsts
of juticc h continuc tbo dal wfth a subsd,lrle jgdgc jn tcme of the Dsw RuIe lsDri(D)
on r,lrc ba.eis of rho e*isting Hal record and dccisisns in the cagc. Tbey requess rho
Appeals framber intel alta to rrrdex a tial de now,

6. Th. proseoMion fiIed tle ,.hosecutcds 
Resporce b the aprpeals by

Nfrmasuhuko, Ntatrobali, Nteziryayo, Kanyabashi md Ndayambaje of the Decisiol by
the Trial Chanber in tfro martar of proceodings under Rutre ls,f.r (D),, mr 3i July 2003("Prosecutqr's Roq)onse"). The hoeocution subani E inter alio tiat the old R*le 15rr,, did
not covef, the uon-reolastion of a jud.ge aod was therefore trot E plicabl, to the preseirt
case. Jt frrther atguec tiat ao prejrrdico rosults to fre rightr od thc accnsed fton the
application of dre new Rule l5lts to rhe Fesent case etd that tle Trial Cbaaber yvas
corect in fiudiag that i1arls itr the int€costs of jusdce to coirtiou€ Oo p*"*aiog, io tucasc.

": IEEEgned Dccisjou, e**,Js€o:,:!'tnt-:f#.fr ffi ,#'ffi trffi .,f#,,'ft ffi #ffi:f ,ffi ffi :ffi #tr ffiK,flfffi?.{ffi"ffi ff;^!'t-x;l:4; ti;i;i#:,,;h".sr"d * zt rury 2ffi by rhc
mater of procetdntt u'tdzr 

"r- 

'?ll:tr*:I ^acts d'epPel de l4 acu"" iai*"?6""r;^"L;;

E'*ii#Iffii!1ffiW.:,fr:ffi:ffiA.q,notse Nr:lrfrayo dc Id dEcht; 
lbasbt- oD 22 July 2003 ("i18!yabasbi ^ry 

"t 
,ewi':i ;'Eii'i,

rc,,1*Wr:F*,:X:ffi,{,#;iil#'::E"IiHf ,"'E:ffi'",#'MEE"{;ffi
IoiEs CBEo ['ICTR-9 S-42-ALibh
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The five Appetlans made varioue compleints in theh Dotic€6 of appeal and
teplies; t66 ago $rlmissicls may be aulhqiad as folows:

7, Four of tlrc AppelLatrts filed their rgfies on 4 Auggst 2lJ[3.s IIE Accused
mafiobali filed Hs t,REpleue d, la ftpowe dtt pmcareur & l,acte d,ep$ dz la ,Decbid,
in the ttuner af proceedlngs undcr Rule l bta(D), datee fu IS Jttlla 200? on! Angust
2@3, which was forn dgye out of riee,6 Howover, by his decislo[ dat€d 22 Arrgusl 2fi]3,
the pre-4peal Judgr ln this case decided b ru6eiz€ thc reply as valiiuy fleA.

ft\ltn

The two reqaining.liudges, lalrely, Iudge Sekule and Judgo R{naoson, ed6d la
lew ln holding that thoy had jurisdiaion ro decjde wbsther tbe new Rule lshr
'r4s *p'plicable to the p(c6ont casaT
They erred in law in findlug rhar rhe old. RuIe 15Er.r did rct crcate any substadive
riglrt for the gcoueo4 that the application of thc n€w Rple l5b,' diit not prcjudic'
the rigbta of thc accused, and thar thErefore flre new Rule applied reroaotivoly to
rhe Fesent cae6.r

-___-

#ff"yty_ffi,ffiwir:y,xiffi,rffi ;twxffiw#;pracedinst und.er Ra]e tsbb(Dfl' "yryif a t" 6i; dr'i;;;i;* ,prataurar,t Fapaut a *erffi,H: x
triWL"trffi[#,:,ffi "iF^#f MW
p,Hffil#j,uffi triffip.m*Hrff#Tiff r*-^i'Jfl r*6gs"s;;
.,i:: I)y9:I.s9uxo'a nodcc or rpp"+ paris. 3-le NEhobali,s INdrvr.Drtejo's Eori*.ii"nfi! il.Io; Karyabashi,erjdc" 

"r*'"*,,TXE. il_aplesl. 
pa'"s. l+26;

,.)ec Nyuarn sEhuko'! nolio! d rpD""! pgae. !5_?3i Xrrf,o]6ii,?
[g'-J"H;:;A:i;9fl ;r,'*.;il-isir*v"tifr t,'##i*flh}#."tift #&'];3';
Icdlt C{6c n'IctR-98-42-Al5rir

2d $opta:|c ?CC3
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' Thery emed & law io deciding &at it Beffed the fte(os1g of justire to continue rhe
Bwoe vtel, rrdrh I substitqtq Judge ol $e basis of the exieting kial Fcord ild
ilecisionr itr tbc case.e

Those subniesions will bc subauecal in whd follows, But &st it will bc cotrvsri€nt !o set
out the ryplicable gmvlsicms.

Rule 6: S"mendinmt of rhe trules (as ft reails prior to ond post 21./ Ildry 2003)
(A) Foposalc fo aorendocnt qf the Ruleo may bs made by a Jndge, 6ehosccuton sr the tusisnar *g s.hdl b. 

"d"pi;d, 
if ;;;jio uy.ac les th_n nnJudg.c at a plcosry Meetins of rho Trib*r"l ;*;;;t';e'notice qf the proposaladdressed to rll ludge.s.

(B) An aosnduent of the |u.$ yaV Ue adopred orheFrise than as etiputated in
lllRdl.C"l- tuIs, pro"ided tr ie 

-approve.,i,"fi#J; 
by any appropriatemeaoe eithcr done il wrifing or coufirmei ln wdting.

(C) An amondment strall enrer into forca i?*ediarely, but shall uot op€rate toprqiudicc the righrs of thc accused in any pqrAng casJ'' 
--

R*le 14 &[r (as .it read prior to ?7 MBy Z0O3)

Tbs menbefs 0f the Ttbunal shar co",in'c to dircharge tbch d'ties rmtil &eirplaccs have bccn ffrorl Tnougl reprac{,idililHil--y Qqses which rb6yuay have begrm,

Rule 14 n& (as it rtede dDcs 2? May 2003)

T: *=OTs of ih_e fribuaal slull contiruc ro dischag! rheir dudes uatil tbolrplaces have bcen fillei.

Rulo 15 Dic .'AbsstrcE ofr Judge (ss it re{d prior to 27 NIay 2003)
(A) rf

;,1r,J#ffiTl:*ffi ,#sltiilfr,ff;.;
-.sec Nyisrmaruhuto'c rcrica of.apporl,_p$as 24.50; Ntdlob{Ii.i uo rc of ,pp€al, p9cs6,4o5Ei
ilH.?-Hj"|f,H, p"',i j*tis;'r<""vt'oiii','ffi":i 

**, pars'4l-5i; Ntsdrrsyo,r

m.

\

+
,. 
.|

Joint Clrs rtcIR-g g4?.-Aubk
2'+ S€ptcnbcr tt$
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(l) a .Iudge i$ for_iltJress or otbor urgcnt personal rsarq{s, *. {o, reasoqs ofauthorircd llibunal busimss. unabt" d.ccntim€ drid h; p*fil;icase for I pefiod phich is likcty o be of shat druUon dd
(ii) fre rema;ning Judges of the Cbauber re sarisfied that it is i! &ernt€lasu of iustice to aJso,

ttro19 trqat*"g 
ry1e€s oj fre !$nt_er uay trder thar the trcaing of tlre casc

;#-" 
in rhc abscnc€ of rhat Judgp icr Jpi.i"a ,f ,*,*l-n*"tr. i"16}

' ' tr (3)If

(i) a Judga is, for lllnsss o otherr urpnt pertonal resdors, or for reasons ofauthoris€d Tlrlog bushess, unlble; d;il* sithg iu a put hoarri casefor a poriod whicb ir $tely o bc of stort auton. ana
(ii) the raaiaing Judges oJ tbe Ctmbq afe not satidfled that ir is in thein-tsre.gts of jrrstice to ordcr that rhe hosfinJofL 

""* "."t*. 
n i." 

"#rfof that Judgc, tb€o
(a) thosc *^tE Judges of the Charnber may nevectbeless corductthosc martns yhich r.hey sre sadsfiea shouH t;;;;-;#,h"fufarests of justicg norwfthsending the ooseaco of *rat iuige, il' 

* *

&) the hesiding ludge may adjoura the proceediags.
(c) If aJudgs is, fo1 aly reason, uubrs ro continue sittiag ia a part-heord case fora period which is l;lely 

lo be longet tt rr oi u J"rt a*.#;, ,[" n""-aisiri;"rl$ t poat to tre hecider$ wlo "na1 
,rrigo-*"-&, ,odge to $E cese and ordaeidrer e rehearins or corth*tion .i lh. fiJl*rys *t rr,"t pu"i frri'"iaftec the opening $atcmgore provided foi in nof" 84, or rhe beginuing of dregrcrentarion of widonce p'rsuht to r.ua gs" tae continuatos 

"r,i"E#*Jinicao oD.ly be ordemd with the co,usert of frc-acarJ.

@) hr case of fllncrr ol.al yqleq v.aclncy or in my orher sjrnilar circrmsfandoc.rhe *esidenr m4y, rf satisfied rhat it i; i' ii";;#r, or juctice !o do so, authcrizca Chamber to cfiduct roltire naferr, such 
"s tL a.fiuoy of decisions, in theabsence of oag c more of its me,rnbert.

RuIe 15 lts ,. Abssace ol e fu{gs (as ir reads sinc€ }7 I\dry 2003)
(A) If

e) a Judge ie, forillaees or other r:rgent pe*onal rqasone, or fcr reasons ofauthorised Tliqb4 6adrcsr, 
"*ti" iliooti,* ,triri ir.". ;;;l#*;case for apaiod which is tikeiy lo u" oiuiJi o*uo*, *a(ii) tbe remairdac^Jufsas of thc chamber are satisfied rftat it is in hointercsts ofiusticc to di so,

<.

Joitlt Csse tTCf,RFgB.42_Afjrr,,
2a Scptearber 20Ol
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tboeo raainlng Judggs of the Charab€r ruay cd€s that dre hpariag of tb, case
corridue in thc absence of rhar Jud8s for a puM of nor Eo*-d;t;; 

"*$"gdays.

(B) rf

. G) a Judgg it, fG Illnoss or o&cr orgent personal rca6on$, qr for reasotto ofauhorired rdh$ar busiross, u'abb lD coutinrro sitduc in l-p..t-u"*Jl"
for a pedod which is Iitcly ro be of short duario, -d " _-

tri) rhn runa&rog Judgee of the cbmba arc lot sarisfod th{r it is I! thcint€re$s of justicc to ordcr that rhs bcaring of rhacas. ;"dt *; il"-.fr;;'.? of thar ludgq, theu
(a) thoeo reaaining Judgx of tho Cbanb€r Eay nevcfihehss conductthos€ EBtrcrs wbich thcy ae eatiedcd shoutd 

-be 
dFDogA-;tr lr-h;iurcrEst$ ofjustico, lotwitbstardiug thc absenco of tl"t Iriiii, ,oO

(b) ths Presiditrg Judge uay adjoun the proceediugs.

(C) If, by ,"&ton of d€atb illness, rosignadon ftom thc Tlib,rr',l, uoueelection,nonrcxtension of rcro qf offre or lOr any orlet rea5on, a J-udge jS U!aU; 6coDfitruo eitting in a pm_bcard casc fc a pcciod wbich is likely *i U"l*.*-,t_of a Ehorr duration" rb€ prs.iding 
{aeo itau t"p*t o tru F"rral"i-fl" ."v

_^l-cr p"iY rudge to the case-aud dda sith€r a rch""iq ;;Goad"n---"?
Focrrdings trorr that poinr, Ilowevcf, after rhe ope,riag eate,nents oro*a"a foiin Rule 84, or tbc b6$n.ing of &c preserrtation .f u"id; p*r"*fi; il;85.the condruariorr of thc proqcdingf can onrv t orao*a *rti u"ioniaiii ilJaccused, exc€pt as providcd for ia paragaph-p).

@) If, is tle si1pnr'rntr6p5s memistrod ra the lalf s€ote1ce of pragrapb (C), rbeac$s€d vri&holds his coffont tbe renafnfug Judges nay nongtheloss decide tocortinuerte ppceedings More a Trial ctarduer da - iiurtri,,iii,G ,', ,Id";ar the circumsaEces hto accorruL th€y deterf,ine 'naninouslv thst doire eoworld scrre rhcitrterwrs ofirr6tic!, This-decision is *hi"rt t 
-.dJe;;%";

full hncb of ftE Appeals grTb* by oi&;party. If no appeal ls rake,! or theAppca.ls Chamber ̂+n-""5 166 dccraid of rhc ilri Ctand;:G hrddrrih;assig!. fi] tbe exisdng borcb_a tudgc, who, howover, can join rho be,nch il; ;ft;tre or strc ha! ..fiified rhrt he or 
-*; 

m i.riUrrfroa frii*Af o l*r"ff ;d, d;
g| 

" 
tho trnoceedings. OnJy onc subsdrrtion uaaq ,hl, ilgrrph;]i;

(E) 'Appcar' ',bdcr oarqgraph @) shall tre fired within seven days of filing of thonnpugncd dBcisiorl- wn 
"- 

sucn 
'oerisotr- 

ir *"a#a ora'y, this ti4crrim{r sha'nrn ftorr thc datc of tbo oral decision, un;s; 
------'

Q tF pafiy chaltengi4 tho decision vras tror prss6[t or n2prcseltid whetrhe dccision was pconounccd, in whlch 
"aro 

the r_"_Ii_h.iUru *i ti_rhe da,u on whicb-&e challenging p*tv ir 
""tti"a otir" illiiralill,?"'

=

Joid Csse n'ICTRd 94Z-ALS bh 24 Se?tembct 2m-1
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nofl,
(n) tbc Trial Cr.'r,"bor bp hdicatcd 6at i wfibc! d€cision r+itt follow, inwhicb caec' dra tims-lirtit shrll rua tc,a +ir;"g of-G-*Con dccisim.

@ I.n case of illaess cg an.'.fiIedracancy ol in aal ofrEt,Inild circ|bstarccs,elpeslAant ter, if satiefied tba-r it ie in tir-iuilG otGffi t" co ,o, au&qds,a Cbambcr ro cedunt routine tra-tters, such as ,hc d"li';il"f dccisione, in theabsenco of mc or mqc of its ngloers-

rv.
n . t

9. Tho Appeale Cfsmb€r will address two preliminary argumcrrt. First, *o
Appcllants ssDreqd that,rhe vo,remajning judgus in tha Butare Eial $tt itr rhe plcory
wbich fittended Rule t5Dis on TI Nlzy ZW a\d bar tie illpaired tbeir ingorda,.Hry. ro
Tto ar:umsrt oy€dooks se fact that judg's ca! in a legisrndve capapig mako rules
without pfejudioe to fidr rfuht to pr@ounco il a judiciet capaciry on frc vrres or
oPentiol of the rules go madc.ll Ia rhis cas€, article 14 of fbe Stahrtc, which gives a nrlc_
tnaklng coapsleacs to the judges of the Tribuoil, does not pr€ve,rt tbce Aoru later
deciding in thcfu judldal capacity od the vrre., of oporation of Ue n{es adopted.

l0' The second prcriminay argumcnr rs that the $/6 r.umaioing judg es ix. the Bunre
trial had no jurisdiction to decide wherhcn &e new Rule r5&& was appricabre to the
Ffesent case.l2 The cont€otiotr is that egih Trial Chqnbef nuet be coqpoBod of three
menrb€(s std that a Trial Cbmbes ie only authorised, il flrrrhqance cf Rule l5Ei,r @, to
conduct toutine datt.efr iD rh. albseace of one or uore of its me4!96;lr the question
whether thc powgs ggafeued by tho amended Rulc 15Drs apply ro the prie.senl oaea
csrinot fall Within thg ds&titioa of .toufim s5gq5".

11. The Appcais Clrasrbc'r coqsidErs that aryone oxeroiring a judicial power has the
rcsponsibility md the corq'eErce to ensrEe that he has tho powor which he is proposing
to cxsclse. The new Rule l5Drs (D) Ctvea r judlcial power to the rwo remnirrinC judges,
ro Thc Appeq3sis 

"tuo "rgu;;-t 
6o rroo[droot wis deslgrcd !o prcvad,h-Jnfro,m bcDc,lidng fr@ thdi!

ru:ii-trHj##Sift,lg "?ffi{1 ffi11+.$:* i f i'H**'* ro rre aatr Jirrcal
" Snolantttts v. C-,r"o, giftR" l l A*l'zbOa io-oco"a I iegrstative pogador rcjatirg to 6p@fic cldas
FrTi"??*T#wn 

of r lcgistadvo noEroi ir is rltctheuishfri;- 
-'--"'

'' Scs Ndsyrab46'B norioo of apgrco[ puas- g.lq atrd Nyira&&q$uko,s noricc of appeal, psuls, 3-10.
Ieilr CsB6 rTCTR.gl-42.Aliri, 

9 U$optcmb€( A003
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12. Tho thnrsl of fu Appelhnr"' mein 6to{lssg6 i5 that fte aEondod Rrrle lS}lc is lor
applicsbtre 'D the gutu e d€t' tie 

"rgumcnr being ftaq werc it ro rypb to rbar hial, it
urould be fipplyhg rttrocpcctivcly and that it canaot do trra. siase it cotrcems subsrandve
rigbts and doee not clcely ovidonce a rcroq,ectivc int*tim. Tbe argu'eo. does r'Ilte
to a pcdding (fial' but dfte it corcsls tle contiruarrce of tre hi.l i! ilC frn,"' it eay
be questioned wberler any jsgue of rekospectivity is involved evcn lf a dubstsntiva righr
is implicared.l' Tbc Appeate Cbamber will, however, prscced ad ho fooring rhar rhe
B|ncqdDelt coEc€m$ a gubsra,,tive rishr, in the scose of there beipg a legifmare
cxpeobdon rc bo ded in a cerraia way il ordcr to achieve rhe fimdameual objcc,tivc of
4 fair ri4r qad rhat retospcctiviry is ccnrscquently involvcd in applying tho rn."&,ont
to a pcrding tial. Nevedbel€ss, the Appeals chsr.ber does not coaeidor thar this ends
tlrc aatte,f.

13. Staturcs which tneko slteBtjols ln plo€drrrl rogulato secondfy rafher tban
primary cond'cq $sy appD ro exbting proqecdrlg' arcn t&oug! thpss wc{r commencad
bsfore rhe statrt.s r'ero aade aod in thil scnse Eay bo rcffdsd u rctroapecdvars By
contast, there is a p,resuqrdon that snad*'nb affecdag substandve righn arc ilt4Dd€d
to be prospectivc.r6 firis grcsumption is howove( r rebunabh onc; if il ie rebutto4 an

---__I' 04 djfialur gburds. ruch ouardoag w_+' tui6{ tt, Arronly-ecwm! v, venaz2S fl960t A"c 965- H,L,.atpsL 96 pq l-old psnring ad a p oro p., rocd \iilr-& ioii_J-6..f *a f, baslvl v. USt Fthtffoaucrl jII U.s. z44 ( 1994), at pp,292_zir p". r*ri"iTLIJ-.* 
,-"

irjrli.t* 
ot"*'o &sx vquttdrc (l9o5l, 2 K,8,335 i ead pe y. pavL 2t4 yr_ 6sLi 2o3 s_E 2d 123''".SeeTwnbully.Farnon(1885lt5e.pl23+,pcrrowqL.JrtpJ3E:'Whorotholedrhtt:nerato

ffi $St"T'ifffi irt*ffffi Hi:*"v ; E 
-Pu#l 

;; i#t"'. ir i' ressooabrc to srpposeau-*i r".., irln-"-fi ;ail.iTJ lT"T"ffi i*"#f; j"#ls::,r*i,ffi mr: ":xff*
-a

\2q!h

namoly, thc powor b decide whether or not ir is itr the hletesb of juedce b codaue apsrt-hoarC caea 'rrith a substitur€ judge. Thie power conpreheads tho irrcideatai power ro
decide *hothcr or not this provisio! is applic8ble to the pafticulet casc qf $e Enrsrc rial-
Thic incidantel porqr h3f to be cx€rcised by the two relnaidtrg judges to wbo6 tl6 nAin
po'wer i5 entrulbd. the i{gpeab ChaDber cfnrnt see a[y enEr cnrnrnindd by .t,rt ia this
raepec€ lt upholdr ihcir roasoaiag as expressed in paragraph E of &a lEp[gled Decision.

V, Tho nnnre of tlre Appellants' fiain cha]lcpm

[! oro

Jobt CsJe nTCTR-9 t-42_nt5 bi t r0 24 Sq'ta.ftbt ?005
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irg-"-lTIF of-olpArr $n;;rs or u'u siu.licrNdayr,mbrlc, s notice of oppeot,
rl+:iffi:'ff i'T"ffifHeilffi**ru9':'X EPPsa'r' p'r$'r8'23i Nbhobari's
lg31ffi :i:{:'"rHff ?;T?,:il'#'A{iK,fl',ffi.'ffi;Nyr.-",,,ri'rro',i"ul?;'ffi d;ff i#;riffi'ftit-*rffif; ;S?S:J#f i:i;.,otu,

Ioiqr C*e n'ICIR-9t-42-AtSrir
?a Scpeo!*;2n03

nsil,

ansddu'ar' tbough affectiug subsbsdve rig!ts, a'plies ,u'oaectifibty (b.afing a'y
inpcdiment qf a cmsffturi@al laftre) ard so cal a{foct exisdng proccedingr.lT

14. Evidence capable of rebunhg ftr presuropdor is firniched tEoug! Rulo 6(C),
which srahs thar 'an amcndment sball ertcf isto force iurnediately, but sharl not opcrate
to pn{udice the dghts of rhc accured io a'y peNrdtrg case-. It ie tue ttst a ptovisior.
stipulati[g tbat a stilhrtc r8 tO c@Eeace at a coftain ti'o does not uecbr'arily moan tlar

" .* &u stdtute is to govodr lrsvioue oonducr into which an toEliry is peqdiqg at thar gss.
But it dqpcnds oD tbe tsilgLtsgc of tbp cmueqcene proyisiod. Ifiere rh*e ie one
com'if,ce',reDt ptovision; it agplies ro d'qndmedta of all kinds. l.hpreforc, every
amendgreqrt enDe$ inro frm€ ,tbaediffclyp, ic., wherb€r sttbsatrdve w procedurat, lt
applias to all oasos orf wtioh thc Trib,mal is thca or may in funro be reised, tbc sole
.{tdification belng that fre anenduent, of whamver kind, mult not ,.oB!€ratE to prrejudice
thc dghrs of thp acaucd in any peding ceed.. So, the rcal ald only qustion uudcr rhc
Rules, as rhey huve bcen d-aftc4 ls whetber thp new aroendaeirt to Rulc lSbrs wrll
qrei€lo ro prejudico the riehts of rb, AppeIars,

15. Tbar beilg &e ody qucetion, thc Appcllenrs $rbmit rhac dre new Rulc lsbis
would opEcre to pejudics tbdr dghts in thc ponding c.rsc fot two mein reasCrrs. Erst,
they clatn that, undcc tbc old huic r5,i.r, tbEy had an ab,solurc right to ,ltritbhold cqrsent
to the coatinuatiol of the casoi since 27 May ?,O01, tbis rignr has b€oD materially
modified.rt Secord, thcy submit dnr they had in fact eisrcisod that righ boforc 27 May
2003 by ref:sing to givc it and hgd rhus ..raed a consequcotial rigtt to a fighoaring, ,nd
thsr &€ new RuJe 150/,t would tal<e {way ttoir right to a reheriug,tt E"oU *'-ro, *,itt
bc rddressed ir nua

!01 irltcd€d !o IEto awav or lcsco cris{g 
1ehrs, A co-uvetrq rufo ts trar, wlcu r}rc legislea[c ir rtca.linrrv10 Eatcls cf procedurc as dlsdnguiarao rrqm subftEEftvc ri chr h- .6h- *.*_.:^_ rl1t*T1".'_:.9_T*d-; ;dsdnsuit"dH;;;;;#;: .[h;'.TJ ffi 

** tbc tesi'rsa'E i! dc.rinE
Jq€ Frcsumpdoo wfls trOt tpbUnc,cmT'trs r lqErb€! or r,"r,*,r .,",**1" T_ fy^I1r._ -!. ./,u rrr, p,".t es,HlTf.!:iff ff.,4il;

l L
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16. As to tb€ first of tle AFpelhnle, arFqFu6 ou prejudice, rho Appelans aosnfio
tat tncy faa a right b witthold cooseqt llde,r 6e old RuIc 15Da in 4e case cf a judge
who has notr b6€E rF-€bcbd. Evon if tbis assurupdm we,re cofff a, thp AppeaJs ChqEbcr
considen thlt this would not pur 6n end to e, jlquty, bccauEe it is &oescary ro qngyr,er
tfe qucedor. not whethcf ec dght to cotrEedt was rak.o away lhtpliciter,ow wbethcr tbc

.. d8hts of the Agpellante it tb Butare tial wcrc prgjudiaed by rbe opcradon of Tncodcd
Ru.le l5Dis.

17. Thc Appeltanb do not tate theh argEe,ub as far &s to sugte$ rhat co!!€at is Ihe
source of tbc Tribrual's cotnpGtrac€ to provido for condnuation of a hcaing witb a
substilute jodge, and accordingly ftero rs no ne€d ,o co'ridcr tire basie of tbat
cosuetercc. Ths ?ribrmal v/i[ Iimir ibelf to obcc'ing !har, a8 a matt€r of plcading,
consen rDay precludc a pa'ty fiom gucrdoniog a decisiab !o contiuue a b€srisg but that
conselt caindt givc the Tribuaal coupetenc€ to colttrue if rhc Tlibual does f,or
othFrwise have iU rhe pover of rbe Tribuqdl to condnue the hcarlag q&h a substiEte
judge exisf dalroru coDs€st ThE Appeals Cbamber takoE tb€ vi6w thaq 6ougb appaently
absolule' tfie right to c@gont to continuation of 6e EiaI wzs not lrftpriatoriar brt
functional' Thp dght to cotrseat gave protecdod against possibrc arbiu-ariness ia the
exercisc of tfuo power of rhc ftibunsl to conriaue &e hcarlng rvith a subsdturc judg€;
CoDgerrt I'ra6 only a eafcguard-

18. Tho qucstioa thcrcfce is whcther tbc safeguard profirlod tbmugh the mccbaaisn
of consenr rrnzteq the old Rulc l5&b was replaccd by th! Eodiflcadonr qade @,n May
2003 by a safeguad qf 

Fuiv€Icur valuo- Ttc new Rule l5lb contatns various
safcguads: the dccisioo by the two renainiag judges ia a judicial one; it is tqkco aftc(
hearing both sides; ftE two reaajaing jrdgce kaow thg case ss it has so fu devolcpod;
treir dccid,on mlst be nnani'qous. an qppoinEEqt car caly be qlade once. Frther, rhere
is an ungualified right of appeal by oitru p6fiy &G! rbe decision uken by the two
remaining judgee direct to a fuI bcnch of tho Appcals cbamber. Fina'y, in cases wbcre
rhe Appeals Chamber affirnr tho fttal Oiarrbds decision or if no appeal is todgo4 th"
trewly as'iF*d j,dgE Eurt certify tbat Iire has farniliarised him€erf with thc rccord of rhe

-t
l

loiat Crac n'ICTR-9E-4zAf jrii 1 . , 24 Sepeober qfiB
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prcceedings; if hc camor givc the roquircd cenificate of faniliarbadon, hc cannot
evetrtuElly b€ substitutcd

19. h effect, rrqda rhe new Rula l5Du, 16s ![qpoeo of iho old saftguard is Eot by
lhe vado$ procodtlcs mentioned in paragraph lg aboys, h ftc opi.uion of rhc Appcals
chtynbcr, dp value of the old safeguard is equivalent to tlp varluo of tbe qow one, trih
the consequence rlal uo'nzteriA projudicc resuits b thc accused frcrrn pmvidhg for tte

. atpllcadcn of tht law safcgUmd wbere the accurcd lritlholds [i9 s66sant ia bcfh cases
thcrc is m equivale$ IEor€ction agairst ubirarlnese. It follows 6at, even rf, tn dhc caso
of a judge who ha.r ngt beed ro-olpcte4 there wqs a righr to conrcnr io cqntitruariou of the
trlal wder &e old provisio4 fu op"*.i* of thc rewly ameidcd Rulo 15bi.r does not
Fcjodice tbc rights of rhc Appeuznts in the peading trlal

VII

n, The second arg@Eut of hc Appeltaae conc<aing prcjudico also gssumes, a$ thp
Appeals chamber uDd*srards i! tbat in th€ caee ofajudge who h* not been rc-elocted"
the Appcretrts trryl a right to cousent to a condnuadon of rhe nlat rqtder rhc old Rutre
I56rs. Oa thiE basis, tbcy sub,Eit that, befort 21 NIay 2003, thuy bsd aheady exesfued
tirefu rtBh' to consent .o rhe continuario a sf 6e Buew dal rmdcc tho ord RuIe rsrb by
rcfusiqg that consenc Undec pangraph (C) of rha{ Rule, in rhe cjrsnrtagces of the cae!,
the Presi&nt of thc Tribrmat could only order a cqthuadon of &o ploceedings with che
corcmt of the accused; in tbp absarce of suoh consoa! he was obfucd ro order q
rE&padng, Itrc could havs dsn6 so before 27 May 20Ol- tlad he done so, bc would bavo
been giving effcct to a tight which had aLoady a€clued ro rbc Appclhdrs i/he! tbey
refused to cff'eql Accordbg$, the ne* Rule l5rrs oporatos to prcjudice tbcir righrs ia
Ihc peEding tial withia tbe ucarring of Rule (C).s

21. Bccause of its iilcro6l thg sccoad arguneirr of thc Appclt nt6 bqs bcen ser oul
However, in tho viow of rhe Ameals Chamber, thc foundation on wbioh it rcsb is
doflci.nL Even if, iu the clse of a judgc wbo has qot be€p rc-elected the .A,ppoll anq. haA a,
rigit to withhold consem undcf the ord Rure rsr', the App.ab cha$b€r finds frat tbp
right was cepable ofbeing $ralifrcd by the subsrit*ion of a safegua:d equivalont ia value

REG lIE

wajn

. ll-.i
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to thal pmovidcd by tlc rigbt to con$nt aryi rh,t it wAB so qualitred by rhe new provisioo
lte socord argument ofthe Appetlanrs ou prejudicc is frccfore rdccted

VItr Thc intemsts of iusticc

22' Tbe Apper[atr do not chatellgc tbc oristenoc of a disqedo ro dstcmtdc
whcrbcr fro ifierests d juelcc roquire a continuadon of the tial. As the Appcals
Chqbcr rmdorstand.a r! their submission is rhaf in exoiising tlar digoerioq, the Trial'? rah+'rhet 66s6itbd an edrd gf I.Ew.2t qqwever, $ubjoct to whar h lata said in paragraph
35, the Appeals Charnber cqNiders that ftey have not shovrn how tbe trHal Chrtbcc (as
conposed by tfie turo neuainbgiJuagas) cned in balana.g the futcrtsts of justice. 1fu
.Apeals Clumbor docs trm proposa to rcpeat wber fte Trta] Cbanbcr ha6 said Erd griU
only emphasiso 6c followiog.

23' The diec*tiou of the Triar chadb€r neant thar, rhe tdal ch€,ober had rhe riehr to
€stabllsh the pEcise point wirhin a oagin of appreciation at whlch t cottrinuation should
be ordered. In thar decielon-malCog proses!, tho Appeals (hamber can hrorveoe ody ia
limited circumsrz'c€., gs, for g1r",ple, wbelo it is of the view thst there was I fail.o to
erercigs *re drectetio,n, or trrat 6e Trrd cr'"obet fEited to take ilro acpount a matqisr
conslderation or took ruto account an im'ntffiar oue and that ge Nub.tance of its
deciaion \as ir cons€quonca been aft'ected- It is not enougb that the Appeals CSaBber
would have cxe'oised thc drsfierion diffacn'y. Howcvrr, even if a ..iar co*t has not
otherwise eqo4 6e Ep!€ltate .cotrt nust, if ncccgrary, exarpjrp aaew tto relevad faate
andoircttmstarccs to o(€rcise a diocredo by y,ay of revicw if ir rhid6 that the judge.s
ruIlng rnay have reulred in injusrice to tfia appellants."a

rys!h

", 
r'Er,rrPr? rcotDote 19, ,'' Nyiranrasuluro'r lodce of eoocal' luas'2+5oi Nlzrryayo's sodce of 4p6EI, para 12; Kanyabarhi'sgo"dl 1f ..1ry1^e*as..4t-5_ri Niihobati's norico oi ogpc4 p;;r.4E;il 

*go^qc. o_r app€ar, pras. 4r-5Ii Nrrhobari's norico oi agpc4 p;ar.4-Gtil 
w' vrr- pq- ^.r r;@rEudssr s- seo R v. Mc.catu+ (199tj,92 cr. App. n. zp 

"i 
iji, ii#l-or* ,r., rceding {re judguonr od trecouft of Ap,crr t'd' can".E Eratlt e. R;rtraq-Lrsrr e?dti. 1;;,'; c,o ukEwi,o bc r.orerpnred rqnesn thst' cvea if rhere '' no oiher vitiains rrror, an ap'pcuaa coun couriTn* fort with rhc e*erci6o bl, 4,0lsrflst coud c't its dtsEradou wberE ure tario. ;,.l4.exdfuoa-["-frffi"*"rU, 

lyirbi.o whicb a rcasouble
ffiffit3:ir:iTfibro-' sce I"od Frasd"f ruuileil;;;ffiJilio,r, custody Appeat), tresfl z
Jqilrt Ca6r n'ICTR.9 g-4}-Atihk

L4 24 S€p&dlb€r 2003
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24. The Appoirls cbrnbe acccpts thar as bctweea a rpeedy bial and an equiabb rial
qeferenco shosld b6 given to he laro. Bnt tbcw is no ucccsery oppositio betwecn 6re
rwo; a tcial is inequitable if it ir too lone drEwn ow. Spee4 in tbe sinec of
expadtlousacrs, ie irr ele@int of au cquitablc tial. The Appcals Charnbc doeg uot
cotisida that the Tlial Chanber osant otherrrjse o! rhaa, in particuls. it wE8 itef€crilg ro
anpediefiay. The Appeals fhrrnbcr will credit tho Tiial Chamber rvith kuolving of the

distiuption between "expcdltiouruees" aod "expedlence". It notes that tlp Tlial Chmber
' 'v referred to the cm:*rnrl h article 19.1 of tbe Stahte frat ,,T!ial Charqbe$ Ehall ennxe

that a trial is fair atd expeditious ,,," and thit it is lh fhar seOso - &o s€Dse of
{expeditioumess' . that Sc 

'expresrloo ,\pecdy daf" is undcrstood h mdor
jtrisillctions.a The Appaals Charobers considcrs tbat iho decision of rhe 1list Cbamb€r
Pas not baggd o! e*pcdience,

25, There is + preferenco for Evo lestimdy to be hearrd by each aril every judge. Btr
that does not reprEs€Dt an unbending requfudncnt, The RnJes ald tho cases show that
excqltions can be ugdo, The exoaptions uray rcla0e eyen b evidelco ilvolvilg an
a66essnent of de.oesf,our, various ways beiag availsble to assist a new judge to
overcoIno ar,.y disadvalages. Thc Appeltanb have qot attacked the prooedqe presqibeat
by Rule 15(A) or Rulc 15@). Unds those prcvisims, a witness could be heard by two
judgeel that the gocedue iq in offect availablo only over o short pciod of time is not
relevEnt to fte pcinclplc ilvolved. No have the AppelJantr stacked th6 proceduro

- lneeotibcd by tho old R'le 15(c) by virtue of whictr, itr s gsn-head qase, a subetmre
judgc could cma in for tte recrainder of thc ujal; rhat dris qras posdtle only wittr the
conssff of the accuged (where qpening statoro€nta had been nade or svideoce had bcgun
to be prosflt€d) was, agafur, not rcIevEnr b thc priociple ilvolved- AAd fren there ig he
case of dqrcsitioa ovidence adr.inod urrrlor Rule 71. Is all thoee cascg, the remporully
absent Judge or the,substitute judge, as the case mey be, is facod with the trsk of
evaluating evidenoe not givor before hiu,

a See, for cxeFlE, Btcck\ Ihr Dictiotary, ?'D ect, p, 1409,

Johr CrBa !'ICIRg8.42-Af5rrr 1 5
.L
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26- In paragraph 33(k) o.f ih Deqiglon, drc Trial Chaober took "duc note of 6€
fiaancial cosb to the public", stnring, ,,While 664612ry costs rnay nor bc 6e ovediding
ootrriderstiotr i! lh€ ad&id$rad,otr odjustica, $rey may Dot, o, the othef had4 be ignored
rtto€F{r€rr'. It does Eot spgcsr that the Tlial Cba,nber was saying &at fiamciEl cosE cBtr
jrrsdfy Ieer thqr a fair utal- Rrther thm affiibuting eo improbablc I vicy/ to tb6 Trial
Onmber, 6tc Appeols Chaober Fgfers to und€rsrsad the Trial Cbasben to Ue eaying tt st
u neceagEry cogu shoul'd not be iacured; rhrt was pfoger, The Ttisl (hanbcr was also

'? entitlcd to c4nsider 6at, fot onc rgason or arothdr, some of the wifiesssr ftom Rwanda
who had already testi!,ed migbt not rghrm for I !d!r, bialfl 6at again urgt propef.

n , The Appeals Cbdb€t doos not consider ir usoful to lay down a had and fast
relatiouship bewcen trre propordon of witrosses who bavc aheady testifod md the
exercire of the gower to orde,r a continurtiou of tba rial witft s substihte judge. fire
discretion to contiauc the tdal wfth a substitrte judge is a cliscrrtioo; the Appcals
chamber oan only interfcre with the way ia whioh the digcretioa has begu arersisEd if it
has boco iacorreetly exer,cieed in fia circumstaces meutioned above. Tho etage roachecl
in each case need not alwa5r be Sa eane. The Appeals Chmber sc€s !o efror i! the
balaDcc oade by the Trial ChBob€r of the varions inbrcsts of justice ia the cial as it
rclates ro cach of be Appellautr,

So far, tho Appoals Ctmber doeg lot fud that tb€ ftiol Chranb€f f&ilcd to
exereir€ la diaoradon or thst it made gny e[Ior i! axercisibg its dison tion cr rhat lts
dcoisiqr rerulEd il iqiuedce 'o thg ApP.irart'. Tbis is, however, eubj6ct ro whar i6 Bot6d
below,

1s' Tho appeal bdef of Kanyioarhl, paragqh 32, say€ thatzz of 23 witnessee we(e
Foteatcd and that t}eir tertimouy has not trcen video+eccded;, tho caedibility of dre
majority' if not al], of thase witnessss was quesdoaed in crose-e>caniraaiion. see arso
PEragaphs 31ff of thc appear brief of Ndayarnbaje and pangraphs 30ff of the appeal
brief of Nyirao'acuhulo. Irr the cage of thc lasr-mentioned Appelranf 14 of .vr.

! Ist1ufaed Decisisq p61'rgreh 33Oi.

Ioint crsc n'IqrR-98-42-at5bh 16 2/.Sqr*@fu26o
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Prosecudol wih€r6 reldvort io her case hrve ahmdy testlfied Tbese sEtcnmrs yr'ere Dor
colltov€red, by ttlc Procccqtion.

30. The portuion being ulco by &e AgpellEuts is rlrar ths abilry b evatuste clEdaffry
oo I poiat of dcneuour ie xsendal to tlrere being a fair trial ac maudared by the suprue

ilsffiaent, Banely, rh6 SEirlo, ard thst ir tho abscuce of video-recoldingg, lr will not

bc pcssble for the rubetitute judge io makc such an weluetiotr. Subjact m {le foflowing
'r ttst 0uhi$io[ h ce&cl

31. The ftnpugued Decision'iaid uothlng abour any suborissio having been uade trc
the vojudgro about thc rbfedco ofyideo-r€cerdiaEF ,rrd d$ongy EuggeSC lhat none was
rladc to thqr, As &e Appoals Chamb€r uudeEtandg tLe brlefs before it neirber tho
Appoltaats nor the Ptosecudon asg€fled before the Appcals Chaurber lbat srch a
submissioa had bcen oade to the two judge*. Ia fre circn,netEuces of &c casc, &e

Appeals Chamber does flot coBslders it qenecg to considec the podar, norc particulsly jn

light of the fact that it des ust hsve the barofit of any views of rhe twq judg6! or it

32, llorever, and iD alry event, it apgeds io the App€8ls Ch.@bor that thp two judges

were sntitled to reged the queetlon of subsHtndoa ai a pro€oss which woold be dtvideil

W b€[weeD them ald tho dubstitrrtD jBdge, th" quesrioa of adoquacy of thp rtcords
(includi.ng the rveilabillty of vidcoreccdirgr) behg a m.atter for the substitute Judge he
n aB also a rervingludge- ltc divisior would be aade ia rha follo*lng w4y:

93. Tte Tribunal should e*rdcavour to oake arreilablc to Tlisl Clallbqs the video-

resordiags of witoessE!, ln particutar,of p"otectrd witl€sses. Howover, it seems !o the
Appcals chtqber that the adcqdacy of rh€ rEcord of procecdings is a matcr fo! ttr€
subsdtute judge to prss ol; rtrat baing sq any insdequacy in tho rpcord does nor
invalidrte thc decision of the TriEI chaotrr to coltinue the Fial with s subEti re judge,

Even after the THal chdeber har decidert in favor:r of cdntiDtrarion with a subsriftre
judge, the lattcrjoiae tbe borch only upon certifying that he has familiari?ed hi:n66lf luith

5 Sc. 61.$0 Pqn. 24 of hi8 Rrply.

Joiar Calo dIeIR+&4?-A15rit

lttt "
I
I
I
i
I
I
I
I
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the record of the proceedngs. lbe object is obviously r ensble hiE to acquaiat hiosclf

witb the pooceediugE. If ho sannoq he will aor givo the rquimd cerdficar fird hs ltin not
join fte beoch. Eut he may feel thar, drr€D in thc abreuce of vidgqtscotdhgEr ttc r?cdd
of proceedingc ic clough to e,nable him to ap,preciae what has happared Failure to
revicw video-rectrdiugr which, because they aro non-axisteat do not fcE part of tbe
record of the proceedhgr, does rot noan that rho judge has nc fmlllaiaad hiilelf wirb
the recOrd of {te Focaetlinge as the reco(d standa and th€refofe do66 nqt ilisquallfy hr''.

'r ftco joiniug tic bedch. IIl may decidc to jolu tho b€nch wie ay qrresdorc of
demearcur being left to be resolved in the rne'.er follofil,ing.

g4. Tte rocou[roscit rrial chamber may recar witresges so as to cnabJe th. substitute
judge to assess lhdr demcanour on particular polnm. The rcoall ilocisiorr would be made
by the recmposed Trial Chanber affer the proposed judge hrs joined ir. Whorc vi&o-
recordings are availablg sn absent judge who reviews such recordin$ doog so aE a
rnember of tbo bencht et ln ail the cages mEtrtioned in paragraph 25 above. In like
mmne,r, in thiE cgse tho substitutc judge would be hering FcaUed !€6tin rty as a
nembcr of dre recoraposed Trisl Charnbcr. The recaU power lioc wilhjn tbe nonoal
comFcirence of the recomposed Tfial Chsmber. It was not f96 th€ two jUdges b authorize
it ro exercise tlrat conpotcnce, albougb they could uote ftat competeacc.

35, Or this basis, tbe solutiou is ae follows: If rhe judgc assigncd by rhe ftesidat
oertiEee "thrt be or clr ha$ faniliariz€d trimself cr helsalf wfth thc Fcofd of rhe
proceedinge" (which' rr nenrionBd abwg does not in this c&se hclude vidc+,recordiugs)
and tlerea{ter accordlagly joine tfie benoh of thc rlirl chanb€r, &e reoooposed. Trtal
Chamber nay, on a aotion by I puty ot proprio ,nat4 &eA]0 a uritncso on a puticular
issue which in ths rdew of drc Trjal Charaber involyeo a mattgf of qedibitity which tle
substilutgjudge may need to assess in thc light of thc wiE1esE'6 dpmeanoun

36. Tlc Appea.ls Chamhgr ha.s consideaad whether a rrehearing (as o,pgoged to a
continuation) could be facilitgted by recqurse to Rule 92rrJ (D), which providcs fr rho
a&rrission of tanscripb of evidence. It notes, howev€tr, that dre pocedure does aol apply

goto

r2lih

Joi €asc nTCfR-98{Z.A1it{r
J
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in reiation to ,.ihe ac8 ad condrct of the accused,, aud may uot thedefore bo adequate.
T.he 

clcffi of tbe Appella[ts si,irh rrstters of d€E€arour stro+Iy suE€E-ts thar so'e, oralJ' of the 43 witrcgscE who heve tcstified have dons so i! rcratio b ,tho rctE sodcondrct of tbe accused'. For rhis reasol tte Appeals Chaaber is not satisfled that theTrial Chasber erred ln gving no considdatiod ro the possibility of $akitrg recouse toRule 92Dis.

I
{ \ j

D( Disposifion

37- The AFpei.ls Cbamber fiads tha, be 1lial Chamben coopos€d of ludge Sekulead Judge Rararmon bad jurisdiction to decidc whether &e Dew Rule i,5D& is applicableto thc Fesent proceoding, rhat thc Trial Ctrambcr did not err iD findir,g rtat rheatrtplicadou of the ncw RuIe lsbrj to tb€ procccdfugs docs not pn{udice fhe righo of theaccuscd in tre proceedings, srd rbat it did rot eag.in concluding trat il wss itr the intErostsofjusticc rhat the proceediugs should continuc with a sHbsdqrbjudge.

38' Subisot to pafagraph 35 above, lhe Appeals Chmber disnissee tte appeals.
Done iq Fn8l{s[ end il Frcnch, the Englisb text beilg authoritadve.

Theodo lvlsOu
Reeiding Judge of tre Appeals Chanber

fudge Mohamea Shababuddeen appends a d€cluation to tbls decisiol.
rudge David Hunt rypends a dissenting opi'ion to this deciaion.

Deled thls 246 day of Septembor 2003
At Thc Hague

The Neftorlands

[Seal of ttrn TribuudJ

24 9cPtombrr zo03
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DECI-ARA:fION OT JUDGE SIIAEABI]DDEENI

1, " .I agreo with lhc decieiod of the Appeals Oramber ard wolld tik. 19 guppogr tr with t c
foUwing addidorat aEgnn€il about whethrlr uodd! tbp old Rules, lhs epellaDte bad a rigbt ro
cooi€Et to a continustiolr oftb6 trial with a subctitrtejudge.

z. It ippeare to Ee ftaf it is u$c$ri to start with a fcw remarls oD Rul€ l4ris, as ir sood beforc
27 \llzy 2@3. Thc sscood sert,cocc of this rule, tbcn deleted, read: 'Though replrce4 thcy Budges
of ba Tribr:nall sball flnleh sry carres which they nay luve beg&", This Eovision sffuEd rbr
ti*iut of the ltibrual h the s€rse tbat a preou wirbout thc szrdar of a judgo was bding
e'rlpowered by Rules mEda by the judgos fteusetv€s to fimption as a judgs, i.c- alrhough ho bad
becn "taplaced" by anotbcr electad jidge,r Tbe securiry council id tbe uftillere arbfiir of rb€
Rtructure of thc Tribural so tis anitude d the provirton is rslevant, on rhe basir of thc provisioa,
tb€ Secqdty Counctl ehould have found ir un&cessary on 19 l\4ay 2003 to oxtend JudgE Maqutu,s
term of officc to enablb \nm !o complete two pa*heard csses, &at is to 6ay, if hc was ayailable, ae
he obvloualy was. Litcwisc, he wor:ld bave bee,a, witlout fte interveation of &e Seaqiry Coutcil,
able tp co,opler' frp Butare uial; cleariy, ah. secudty couacil bought thrt he could lot do so
witbout its approvar so, on both couras, rb, security cormqlr rook rbe viow that a judgc who had
n('f bccq re-elected could not contiuuo ro slr wi6out its autbcrity

3, Rde f4bris, ln its origiral fofin, is relevanq howerrer, to an undeflEnding of the sccrpc of the
old Rule 1sbie(c)' the latter having been adopted whilo tbe former war io foace. A cato in which
me of dro tbee judges w46 not Ie clccted was dealr with by fre old Rule 14r,$ it was tberefore not
mccs'ary m dear fith such a case ia rle old RuIe lsbi$(c): This view reeti€G fte operation of the
seemitgly opeu-ended wo(dl 'for any reason" in tbe oid Rurc rlir(c), prcveutins frcn ftoa
en$ocing the caec of a judge wno bEo not becn rc-clccrod; orhE(wi6o tterE corld be fwo Judg€d
each aufrodsed to sta'd in fcr onb ard tle srno gacancy - thc .lalacod but coudnrring judge
uDdcr the old RulE l4,ls aad *nnother rudge" assiped by th6 ftesid€d under tbc old Rul,e

rd 0?0

I In lh Sa cf the InEt!^0li@d coqt of rusrice, a simibc formulatiur exiss but it oxirt! rs part of tbc prtncigrl lru ofIh*.hsdud6A nrncty, rs rlddb t3(g) €f [he. Saruc 
"f 

tl, C;rr,-;rtti"g ln4 r!! ,.Miob3rs of rha Coffi 6baucqttbus to discha{gc rleir autica urrtil 
-rtelr 

pr"*s levo tc.rlr-mrrJil""ia,wf;*a, ri"i it l-n 
"-n "ii.iJ* 

,ni"r,jh:y Eay bav.e_ begu!-'. II*g rhc power w-as soughr to Do conttred bv a nic of'murt 
'

,.angr!!'n r/ 0r the Prosec d'a Rolnonsl &red 31 ruly 2@3, rifas b ttre secrqlary c"oaal's lerc of 16 Apfil2003 tD the I'Iesiders of tho Sccruiry durgjl ard Os Oo;fiI G";irb" ater nodni tbln tc tcfn saor,i.Ar"" 
"o,cortniD I Plvvislol etE!&t to er*tc t3, palcgraph S, of lXu Sl",uto-.f ,-hG trtqn ionat Cq!I1 o! Judc€-, rbc Sccrcatr,ccqffd obdrled "Nevprtulr6', io rt" 

-+reiiri 

"t 
rny ixpriclr-pt 

-",Jn 
ra tne sreuo qr uo i"-t*"dfrrtor""r

fcr Rwalda ror{dlng for rbc rxtendo ot e" ;; ; 
"i6";'; 6;;ludgeo of rhc Trib,rsd i" o6o-u 

"uo* 
o*!o coGPlcio oq€oilg cs.6.!' r.E ePFrtYrl of tto sccrrity corndl * tuc julc -orgs" 

of rlo Trlbrtna! aad of oi 
-oonent

Asscably' u thc orgsr which crL;rs rrs.jud€ca, wouldbe hisli d;;bi, h ""ai o p.""r"0, .oy ql*n"i il; ,r*4trogrdiug tbe le6slity of such ar arrosdodf 

-.J
t

Csss No.: ICfR-9E-42-AIillr 24 Seerrcbc( 2s03
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' lslrs(c). This cinnhrsdon is in codornity will &e addttionat wods h the new Rule 15rl(c).
, 

*If' by raoron of d.ali. . . . , rasignatiol fiom ee Tribulrl, non-rEe,lrcdo& loc€xtEadoD of t€llr of
o6ce". ltesc words eE followed by the words ',q fm aay other rcaroo-, lhe woftl .o6ed, being
aleo new and eorpbasisi4 tbat the oasc ofjudgoo whoee crm of ofEce had cqe to al end for to_
rcelccdon" or other cauea hqd not been ooveatd by tbc pnwiore lary!6gc. Ibe qow fornuladon is
ako cotrsiEtFlt wirh tho int€rFetalicd tlat tho conceca of the old Rulc Is,ir was with capacity to sir
h' the pertlcular 'bsrt-hea'd case" and not i! cas6s gcoerally, Tha judgE, to whos case ihrt
prDvision was directed rem!fuicd a judgo; hp cquld 6ir ir othq casos, bc coqtiEued !o havo a
raadatc. Io othar words, thc condnuatioq Fovisiorc of rira old Rulo lSDr's(C) wotr not lslrod€d !o
apPIX'to &e case of e judgc wbo cras not tE elected and who ttrrefoc could bot sit ia rny case. Oa
ihc basis of thc old Rri6 14brr, in such a cass, thar is !o soy, the caso of a judgo who was uot re_
elechl, no que6do[ of coutitruiEg tb€,Hal wlh a sobstituts judge would airel tbe jrrdse who wae
not r+olact€d would cuy on u rxual.

4. By'conuast, under the n€w Rul,e l5t{r, rhe mrchincy for orderJng eitbor a rehearing r a
cOntinurtion of tte hearirtg ntrh a substitruo judgc applies wherc a judge has not beeo rp4lectcd_ It
is the first time that Rulo 15bu provides for tbo case of a judgo wboce mand4te bas cxpted. Ald it
doos Sis' nor by Proetding rhar fio judge who has uot beea ra-oleaed chall continuc !o sit atuough
not ft'€Iected' but by providhg that his placo wo'ld be ra*e,n by a judgc with a contiauing rnand.le
to function as a judge.s

5, It lqay b! asked wlat vould bappen tf, before rhe Fccnt change, a eitting judgo wae notre-
elected snd tho security couffiil did nor authorise him to contiuue to sarve itr a part-b€qd matt€r,
TVould not frc accueod bavo had a righ! undor tbe old ngime, ro cqfilsnr to fre coutinuation of tbc
trld with e substlfirte j",{g. u 6ucb a case? Thc answec ts rhar this ovslools tbs fundancnul

L]'' qucstion as to whst the old RuIe 15ri, Erallt wbcn ir wa.8 adoptcd. h n* adoptcd iu &c light of the

@ otr

, !tBlh

old RulE 14&it RFad in tbe light of iho lader, it as6m€d that thc Sccudty council did nor coee igro
&r pictur' af all: &e 1'udge who' was not ft+I€ctad wouJd simply ca.y otr and the need for
conthdng the tial witb a substiture judge would uot arisc, Thcrefore sl6o &e quesdo[ of
cdseDring to a cmtiDustioD of fte ulal r,rrirh a substinrte judge would noi ,rls€.

C{ss No.: IC]R-98-42.,41 sbr'r

r 
"Ordimnance du prr6ldoor Pqtot A{t€.Edon diru hge el &'!car I rh ftoced,, lT-g5-9_T of 1 t Apdl Z00Z (CIy),c'[c€nr- ed o0 rqrlacome'I or zr, Ir ad.ri* , iudge d tfu dd Etd judfa rh€ .'plu"oo,i jlto-r"r"rio. 

"pirdnut r p,n-hoa(d care. It stu*d &ar ir w"s foft*tiro ror o 
" 
n i-iiii^ :iASa; "_rd"B;Tii' 

,ii;iiilt" U
+d T+t!. y kfr tbe Eereica ot 69 thbuDsl. tr 

"rinuoua 
tn" mnr.oior iL **."a ,o ,uo ootio*,i* of rh€ Eidi trgleedcd tha fact th$ u,o !'nrrru'h{rr 4 b! Mer,yu d;;t-;; by $a s6&crary .*osd, Tlrc casc isdttisguishobl€,,So b 'Ordqulnn6. dr presided poriat-,lffoiifu.l:* f;r,u A.ro" I oq p!ocUs,, IT_r-2.-. T of 3f iOcrobF2004"

24 Scp,tembu 2003
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Dared 24 SoptsInber 20(E

At The Ha$rc

Tbe No&orlands

' 
Carr No.: ICTR.9B,12-LLSbb

- .s 0.zr
' a

nFtiL
t ,  t c r l

tr ffrc qucsti@ Eay abe be a*fd wtul wotd hrppe4 rradetr the old rcglo!, if tha Trlbnnat

rrliscd that $lial'cc cotrld mt bc plrcsd od ttE old Rulo 14DJ,r b erti[a a judSp cAo had aor be€E

rc'elec&d to cafiy or with e pad-hpard casa Coilld thc Tribual contlmc trc ulrl witi e sobstiulp
judgo without the constdt of thg accused? Ycg. ltla ia so bccansc of two tbirgr. Erst, tb, linited
ucadng of ths old Rule 15bu worrld etifl Enain Secsud, as fu Appcrlf Chaobcr said in
pal'graph 17 of irE dccido!, 'tonsent cannot gtvE UF Tribusl compctAlce o condnue if rhc
Tribua4 doee mt othErrf,fuc bavc iti rh6 pos'er of 6p TnbuEal !o cstrllDue thc bcring witb a
subodtutc judEc cxistg ddlprr conscnt". Thc Tribrnal wonld thcrpfore hrve hrd r dg[t !o Erbi irs

olm afisrgpmcnts for ths contioution of frc nial by Np,poiddrg a sr$gdfifie j[dgs; there was ro

t€dremcut usdcr t[o old egtno for the coruenr of thr acculcd !o such a dec,ision True, oolec,st
" n &fa U" rcquircd i! olc ca.sa but ooi io uoUrc"; b,ut ffrc appolcnt dieecba.y is rtp result of he
wry &at th€ lsvr wer laid alow!, And ir ic upor rbar law thsr rhe spfelantE rDly,

1. Thig couclusion iB rot Llcontisterc wirh thc rcfcmcc ia &e olrl Rr:lo lfDi@) (rcraircd il
the new Rule lSti(F)) !o "1a 'lnfillcd yacatcy or ... any other sirnilrr cfucuurEncce". Ig ruch a

eihution, dr provisiot prcrvided I sp€cilic reaedy ia thal thc President corld "autlrorisc a Chrnbcr

to conducc mudae manore, such as tho delivcy of docisions, ln &c abecdcc of ose or rqorr of io

&pnbcrs". Thc p'rovisiol gtovidcd for lho case rfhcce one or laoru thaa onc nembcr was ahcntl
also the reocdy which it provid€d wE! Dot r coDtinuadon of rhc frlal t 'ilh a $ubEdtut€ jddgo,

8. In Eum, I do lor s$ee vith rc ftndrlnsntal $rumpdo,n of thc appctla4o ttar rho old Rule
15biJ appllcd n the casc of a judge who had not beeo rc-elecred- h such I case, whr|r rhar R lc !pa6
read with tto old Rule l4air, no $resdo! could arise of the rrial coorinubg wifr r sub imtc judgo,

Thcroforc' tlcrc could lo! be a g'sgtiou of the aBrpcltanrs baving r tighr unctcn drc otrd 'egiuo m
congcir to such a co huadoa ald of rhat rcscrtod right being iEpaked by subeoquenrly nadc
Rnl6E.

Dono il English ,!d il F.reach, tbo Englisb brc bding ardoriErive.

pt*."-""--,-r.-*.-.

Moharned Shahabuddcen

2tt Septeubrr 2003
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Bm*grouud to tlE appeal

f. Thc five appellan& (Arsine $b8loa Ntalm6ait, pauline Nyiranasulukr, Alp;16r,se
Nbzirlayo' Jowph Kanphshi and Etie Ndeyubaje), togethe.r *'ith a eixrh accused (Sylvaia
Nsabinrna), bave been s&nding EIgl beforc ftial Chauber tr ifl fte Rwmda Tribuoal rircc
12 June 2@1. The judgro asuignod !o Trial Ctsmber for lhar ptrposo were ludees Sekule
Mfqunr mrd Rrnaroson.

"  , r

2. tial Cha&ber II was bearinB ttris casc coatsnporlneously vJltb rwo oth* cases, f,or
reasonc whic-h are not i@diatoly apparenl The mandate (or term of office) of all tbree judgcs

\- 'vlrss dlre to conokrds aa ?Al'4.ty of rhis yesr. At tlrc olection of judgos for a rpw mmdatc,
sonducted by tbe Iff Gaaaral Asseorbly oo 31 January of this yer, Judge l4squnt was aot
IFelected. In Lfarch, Iudgo Pillay (fren tlre President of the Rwanda Tdbuual) reglcsad thc
LIN Secretary.Gcoeml to s€ek ftom rhe IIN Seoniry Council a[ extensiol of Judge Muqgtu's
aandare to erablc hlrn to couolu& all tbree c,tres he was bcaring. Ou 19 !day, thc Sccurity
coulcil passsd r ftsolution extcndirg Judge Maqutu's mandrtc lD r€lation to thc oth€f, two cases
but not in reladon to this casp, IIis nand* in plation to thie case "cecrdmgly expirtd on
24May.

3. As rt %May' rho onry provisiors il tho Rulos of proced*c asd Eviderc! (Rules')
dcaling with the tlabitity of a judgc ro take pfi ia a hoqing wEre to tF found in Rlle lsbr
fAbscdce of a Judge"):

ISIB RgC lEB EACUE IdTB, tgozs

nr ! l
i i 'o i4

i .  : r j (A)If

(i) a ludgo Ir. fu lllncss or oder ugcat gcrrooal rtarorg or for rsarocs ofauthori$rt fibuugJ b$iness, rtubL o coDtinu, siniry j! g pE t-hcsd crsc for apcriod wHch ie lilccly to bc of sbct rtur*iqr1 end
(ii)-rle, remel,",ng Jlrdgls of rle Chsnbsr sta rdlsficit hat ir is h th. iateresrs ofjDrticc b do !q

tborc lrdllDiEB Judges of tbe Cbrnbc nay ord€r ttt rDs herdlg of tbe case
continuc ill tbc tbloace of thlt ludge for r pqlod of mt aarc thra 

-fivc 
wolilg

day".

(B) E

(i) e ludgc i\ f& illIIEEd q 6&cr drgElt perro?:sl rr6lofls, or for re|!on6 ofauthorl$d ltibunel burinogo, uuablo to con;inue sini* in a pgr_hegrd o0ro for rplriod which is liklly ro be of short duratioD, orl
(ii). the- rE@dntng llrdgcs of tho Chrmbor uc lot lqtirfrd thsr it h in the inrereac rd

Jutic€ !o Gdq th* lbe 53zing gf th6 c$t conrinue in the absoooo of har Judg;, ithen +

.
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itsi'|
(ri thore tmbing tdgEs qf te ChaJtrba( rory EcycrilsleBs coDdrs ltola 6rr1cs

*'high &ay 11! sads66d &g+ bu di6por.d of in tns iBrEtrsb of jurdc+
'|o(1virh5tl[dlg &e abEcdcr sf6rt Iudge, alrd

(b) 6i PrgridlEg lldgs aoy adjourd thE Fers€dhgs.
(C) If a ludge lC for ruy ream$ ErblE to crqtirNc dnbg h r p8t hE [d. cas€ frr a

p€fiod ntbittr b [bly b bc lolg€r 619 of r shwt itlntiou t[o Prosidirg ftdt! shal
report ro rb Frolidot wiro ney assig aoorhcr Irrdgc o hE ."n ad fo* riter a
Ehouing r conriusado! of 6o pocrcrbrgr troEt tar FilL llo*egcr, rfer 6c

, opcdng satmlorr Foliilcd fd b Ruls 8a, a da bcgidihg d 6c 6t ndo of
evideoco gunraot b fule 85, tha mtbrut'on of tre plocss+t"E cu oly bc
orderd crllt $p sodr.Et of ths rcc|lsed

(D) I.D case of illa*s or rr dttned vacfrcy tr in s[y 6ah.c iirDflr cirqfilHlr€c, r!€
PrEsrldEd Ety. if sati!frcd rhat it ir ir tb itr6€5E of justrcc o do sq rtfurfue a
Chrabcs b codl4t rerdrc Ertar, such s tfo aiUqy of aec*oq, ir tc
abreocc of oc or qrc of its membotr.

On 27l4ay, the judges of thc Rwanda Thlbuial ausDdcd tlc Rub, so thar 0re odsting
par (C) war rcplaood by rcw paragrapbs (C), @) md @), in the followiag tcoos:

(C) Ii by reaool of dcrr!, ilhl.A!, resignario[ tom thc tribqfil mn-rarloction rcn-
ercEflsisa of Ern of of6cl c,r fcr aay othe !,casorg a JuCge iB ulabl€ b €oori r
sinirg iD i pert-h€{d csse for e pqlod Fr' '-h ie lilcly o 5c lmgor Sb qfa 3!cd
dus{$oa, tbo Frerldl.g lr:dge ahrll rqort to ea Ptesl&lr nrho Ery rcsign roothc
Jud€e to &c 0069 Ird orda dta a rahcariag or coatirution of'thc prooediags
tom tbar poin. Ilowrw(. sf€f the opeai4 uaroocrE povided fo h-Rttc g4 or
tbc bcgi$ilg of rh. prQreflatioo of cvld@ce pursuau fo Rrrb 95, &6 polti$rtion
of ' 

l- proocedbgs cs! ooly bc cdrrd witt tte ca,sgrff 61 6r a6clsc4 rnoope s
prwiiled fcr in prsgreph @)-

@) E ia tlro ofuun$rrarcs aortiolEd i! rle tist ssdbEc€ of paflErspi (O. 6c accrrad
withholdi bfu conscnq tbe t€{lAi[irg JrdeEs ory aoopdcLas acdiao to Eo!t'rElp tlrs

.. Foc€edllg! bdorc a Trirl (*c-hc wirh I EubFtirte lqdg! E, btiDg a[ tbo
circ{E3nucEs jrio lccounl hey demminc rur"i.rondy thar ddag so tdrrld €erya
he i €(ect6 of jusrics, THs &cisioa ia qtbjcct to rpp"at dlrcctly |o a foll Dcnpb of
tha Appedr Chmbec by eitber pa$y, If rc eppeal is irtm oe rfi eppatr Orpltr
dBrEs tltc &Elrloo of tbe ftial Cbroher. es hrsi(bnt sbdl [ssigl o thc c*inirg
bcdcb a Judlq wfu, ho*evr, csD Join the beoc! ooly efter he or-aho hs ccrutrJ
rblr !c or sho t63 t-iti";..d hirurf er b.[tgH x/ith ee recod of tc pmcecdng*
Ody oue d$stindo! uder drir putgnph oay bc Eids,

@) .AppEds.r!td!. pua''glalh (D) Bball .bc fibd x'Ibin revctr dsla ot ftlng of 6c
blpuged decldoo, When suc! dooirion B nrldErEd orElly, this 

-time"lhit 
iha nm

AorD th: drb of tbr q-af tLs-l|lcE, u{ll€ss
(i) the- p$ry chaleDgiDg rhc dcdsion vss ,Dt ptc€EEt oi rc!,rEscnhd wh@ tbc

drcllion w|3 proDlrnc€d, h which cara tho tlne-llDit EhaU rul toE rho darc on
urttch Ihc ̂ hrtl-rdng party ir r*i$c.rl of fta qnl decido& o[

(ti) tc Trisl Ch6b:r hss idicared that { urias! decicion wi! tbllor,, in which
cass, thr tim+limit 6hrll !u! f€m ffling of rlo q.rlho decisios.

The existing prr (D) wEs isdsslgnated as par (F).

5. ga 28 May, Judg+ lvlgse (who had bccome rhe Prostdent of tlre iftlhnal) aurhorigod th6
two remainhg memberg of the Trial Chg,mbcr to conduqt ruutlne rnstrc$ ln accordance u/ith thc

1, 1
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Ruls' Ttat power was given ro dre &esidenr both by the Rulc as ir srood .or 24 May (rn par @))
a:d rlereaftcr (ia par F)), The president thera wrotc to tho partieo ukhg whe&cr, i! the right of
dre cvears wrich had ocowe4 tirey would cons'nt to rhe cortiludo[ uI tbe Har ]vith snoth€r
judge bedng subsdtricd for Judgp Maqur,r Sucb cosaent would harrc been sdEcisnt ro anblo
the Preeident to eserga mother judge pqxsurnt to thp uew par (c), and tbe abeoce of co$eor
wonld ,have beea rrclevaff io tb8 dstemiustiG to be nlade puEuanr to t!€ !eq, par @) ss to
whethef the cortinuation of the uiat wlth a substinred judgp wodd s€rys the irt*ost, ofjusticc"
Botb Sylvain NMbiEila ard fte prose€Etioa consotrE4 but all fivE Eppellan& qposed fte

'' cgrtiuturicn of the tdsl Two of rlre appdlants flled notionr by whicl tlrcy sou #\ tnter aric. a,
nrling 46 tO whethcr ftc tu'o remnidng j'dges had '!.tisdictiou" to dctsnnino whaber thc
arnendcd RuIe lSDrb ralhor thar rhe Rulo ss it exisred or 24 ldey ,nx applicrble in thc
circumrtanccs of this c6a

6. ltre two rem.aining judges of the Trtal Chanber isvitcd $rbirsiqs ADm uhc partics bob
as to v',hethcr tbe ameqded Rule applied and, if so, as io whether the lnteffiso of juBtice woultt bo
served by coadnuurg ttre tial wi$r a subsdn$ed jddge. They subsoguerfly concluded $at the
amelded RuIe applie4 ad that the interests of jucticc woqld bo eo rewed-t The appcllals thea
apporlcd.z They ague rhat 1i1g ttvo rcmairrilg judgos of thp Tri8l Cbaribq qred:

(i) in nrling tlat dray trad ,ijurisdiction,, to deqmisc whefher thc asended Rulc was
ap'plicable;3

Cu) in dnter:mfuing tler it vgos 60 applicable; Etrd
(iii) in cucluding thar &o inbrcstE of jusrice would bo Eerved by conilrurng tho rial with a

substituted judgp.

Tlulo rrs rraions subridiary i6s).s laiscd by the aI,pcllantr, aad ihese can bc deelt rvith when
considedng these three pdncip4 issues.

I Prose,40r v Nvirananruthto ar ir' IclrIUgg42'T, Deci'iotr rn ,oo Msttar of proca€dirg' uldor
, S:l? lsliPl 15Juty z0s3 (!ftblOrrnberDecisiod).' Nodoo of AFpcar oipecisioa 5 41 vau"r oi-rrllaiog, udcr Ru.ro l5br:r(D)' Daed 15 Juty 2003,m trvly 2003 (t{mtobali aeueaull_ttoucc 

"i.4p.'rr 
tyi"iiiriTtirur^r0o"",, ,agatu* the Dc*loo ,rthc- Maner, of. Roc€rdoru 

-[Uc{nt 
11 rslrfoi,'rri'uiy ztffi i,fri"-.",rrr'o Appcql,); Alphonsenicz*yryo's Apped A*h$ rhc Dccisiqn .p*iilou U ifo 

-l/rrrL- 
;f 

"""*UoG 
Un'&*niio iiii[fiReDd€re.d by lde." sokola k?r*lq . *d R -r*;" ;; Gl"ty zoor, rr r,,ty 2oo3 CNieziryayc&."t')t Apegr F'reurar m rutc rsbl 

".ra ig of-rrru-niilr'iiiL*-. ,rd Evid*r' , ?z rury z@i(xanpb*hl Appcal"); Notice er appgrt Agril, ;";d; Eiu.o rra, D.dstor rtr the MdF ofPf$ccaffqes Uurter tuI. 15gA(D1" _CfuGH(ot ;;l&fi.liit, Rulcs of procedrne and Evuenco),r -? lury2003 (NdVurtepepi,."rj.' N$hobali Apporl, ss i i'i"i+=ss,,rlufo Apperl,. pars 2.3, t4; KrulEbalhi Appai, prrs 2l_34; --iNdayaArbqic Appcol, par 15- 
- Tr+r vruJ !-J, '+r aBul.dDn6l}l ^*ot' O* *tOt 

-:
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ttfr.k
The powu of tbe two rtrnaldngJudrs to ruIe tllt eey tad porrcr

to detqnlne whether the anreqAed Rul".r*.r rppil.abld

7 - Tlro appollants argue thar Rulc tSlf,r in iho form h whtch it srood a8 t 24 NIay ?-wJ
(when Judge r&qrrfir'r oandate in rerrdon to uis cas! cxpircd) is the ody relerut oouae of
power for the two raainbB iudges of he Trial cburber to dctcmias an! issue ia trc csse, ard
that thc erxtcnt of those powers deperud upon othor deterrminadoos rncds [y ft6 prccidart of tlle
ftibusai- Thoy submit thar R'le 15rtu docs lot pondt rhc two lemd,'isg judg$ to detqotne
whethec thc arnended Rule was applicable to this caso, wtdctr is aot a "roEtins mrficd' coverEd

., bgthe Rule' aud whieh could orly have boo dcrmdned by a Trial clraobcr *togally constiuEd
to that effect'' .4

8. The Trial Cborlber Fjectod'the arguuent that rhe lggue as to whslher fhs id€[ded RuIi
was applicablc to the ptqtant case w$ separab fto,E 0re iesue as to wbefter tbs brffese of
justice woild bc servcd,by cmthuing ttris tial with a ncw judge as a result of thc orpi,urion of
Iudge Maqufir's rnandrl+t This was coEei't. Tha jttrrpretatioo o( for exanplo, a Srle rcladng
to ttle admissibility of orridBnce is not soparat€ fioo the appli,oado$ of drat rrde ro the
&ernination of the adqisslhtflry of fte evi&lce in qucction. h the lmsotrt case, the two
teBaining judg€s were obliged 0o iletemine which version of Rule l5bi,s wag applicablc to Ere
situalion ln which they fouod themselves aftlr 2l l1t[1y before they cirold act rmder dthcr
version. Tho j5r.le as to whether the ananded Rrrle wae apylicable wts &csssarily i0cideatal to
thcir tasl( uador Rule l5!ir, The arguments of o'. appe[anb !o lhe conrary qe rejccted

9, rr has also bccn sub'dtted that Rulc 15Dir wu urendod by tho Fago crocludiry th" r*o
=I9mafuing judges of tris Trial Oraober) in order to rpsolve the iesuc wtich had aiBen iu the

plosert,case! aod that an objective obssrv€r could lhooeforo lnfer &A th6 trvo remdntng judgBs
wore lot itrp0rdal6 ThEte iE 

"no 
substgnoe ia this subfiission. The judgos of the Rwanda

Tribual wcre urerely follorving their uvual practice of adDptiDg $levsnt auren&cuts which had
prcviously beea made by rha judges of yugoelav Tribunal to fiar Tiibieal'e Rulcr. 'firose

emendufits were mado. by tho Judges'of dc yugoslav Tdbuual m 12 Docembcr 20O2 (beforc
ihe election for tle Rwanda judges had taken place), ffid they wgr€ adopted by rhe jr:dg* of tho
Rwmda Tribunal on the first occasion upon whioh that Thibual's Rulae vere beiag considered
by those judges sincc December, The Rules can only be amcnded by the jUdges of the Tribunal.
Tficrc co bc uo vslid (c rcsporulbla) submission that judges who neccssarily must tstc pail in

I l+++ ,t**r, prr 231 Nrtayamb4ie App6t, prf 9; Nytalusubuko Appe.qr, pare 9.10-
" *ial Cbmbtr Dcrdsirnr. rlrg B, 10. 

-
6 Ntcztyalo A!E6er, par G; i(aoyolurlt Appcal, par 19, t
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trzlh
tle 8.ttlc'nsfting proccn fail to rct inpanialty whcu thoy are called, rryon to drtcrmine sither thc
propcr iabcpaeradon of a nde which they have ru€Eded or its appllcation in e paficrrlar case, D
would bo equally without slrbstsf,ce b infer that eJudce's lrpaatality iu deledriuing eitb€r rlo
i*erprotation or appllcadon of r Rule could be challengad accocdlry b hdu/ be o{ she voted lr1
tho nub-mqldng procast.

10. A&t!,e1 gubrdis6or whioh has beea nade is that the S€{urity Cou,ucil acted uulrwfirlly ia
rtftcing to lrrnocr" Judgo Maquiu'd mendsb to hear tle prcG€nt casc (i) by violering tho ,tight

, tgrgquality" of atl acorsed as gurraoteed by ArricJe.fiI)'of the Tdburfl'r Starue, ed (ii) by
contsBvrf,idg "the prhciple of irre*oovabilitf urd thereby tbc indcpcadenna of tha ftibrpal, es a
jurfue whoee 631rlers [sl, 1ot been re,newed fin thc Gcncml Assonbly olqctio,n] uay continuc to

form part of thc Trial Chambcr only 'tf he c she begs rubodratior tpn the Secudty Cormcil".?

The secmd part of thts subtolsslon is jn part based upon the deletim of rthc secoqd s€ntetrce of

Rlle 14bi,s at the neetilg of rhe judges on 27}rtay. La arz4May, thatRUlc wag tn these tcrps:

The upubcu of 6c Tribrsral cltall coEtlnqs to dlschrgc tiair dutics uEdt th.fo ptrccr
bavo bcao fille( Ttough rcplscc{ SEy shgll ftnish aDy casca whict ttrry may have
b.Eun-

This submission ls al6o witbout rubstaflce. Ibo cocond seot€ncc would have hqd no rralidity in
the situatico whae the judge's mandato had expire4 it corrld have beeo valld ouly in rclatioo to

tlo intsmd 4ranggmlnh Bade by he Prsidetrt in aesigniog judgoo The Tribnual's Statuie

povides for the clcctim of its jrrdges by the Gcneral Asseubly fq e tcm of forn yearc, Tho

Sccuity Council carnot be roquired to overcofro the problems crnaFd by an uusrrccessfirl
nominatis! for re-cleqtio by automatically cxtondhrg every unsucceosfirl judge's rnmdato

rirrrrcly ber-ausc he c sho may be pefi"bpad tu a rial. Whcfirer it is appqpiara in dra particular

case to q(tord the mrrdarc of orch a judge in ordor to frnish a uial is a mncr for ft'. security

Coucil and aot for rhe Tlibunal to dete'nnlne. The fagl that Jrrdge Maqutu wa! hearing tbreo'

ca8es co[teEporaneou{y at the tins hig nrmdate expired Was oo doubt A tubgtantial rBsso[ for
tbo Security Coucil's d€cisiol, Thc submission is rejccc4

The deciston that the amerded Rule Was spplicable in rlis crre

I 1 . Tho oppcllonts had arguod in rhe T.igl chamber that the apptication of thc rncnded Rule
to a cffe whlah was pan h€rd qt the rime when thc amcndm€flt wa6 sdopr€d offeudsd tho

t KEDyeb$hi Appcd! p1{! 15-19.
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pesuuptiol againot tic routspecdvc appuoadon of tegislltiu.t Tho i*ric hpre conceras
RuIe 6(c), wbich u all rclovant times has beeq in thc follorving temst

ar ecndn€li rlsfl cdrr lnto force iE$sdiacly, bnt rhrlt rct op*al€ o puftdice tboriglis of lb6 |Eqr6ed ta sry pctrdhg ca6a

rhe arrpellaffi had srgu€d (aad oontrnuo b arg*) trraq p'or to thp ameod'eot, rhcy had. a
subtstflrtive righr to l?fi$c ftdr co!'€''t to fte cotbuatior of rh€ trial. witr a $$stiild judgq
and that the removsl of rhar right by tho anendment to rtulc lsth pEjudicsd treo.e The Trial
chamber hcld thst frp rrght to Ffuse suoh couseo. wlr nor a firndamemal dght b which

- \$" 6(c) 4plied-10 Alrernadvsly, th rrial chambdr h€ld rha4 cvecr if dre dght to rd*o
coDgcd were to be regarded rs a ft'nd&n rb] dgbq Rule 6(c) ft4lrEd it !o trke irJo acco,Ilt
otler intEresb of Jrutim which putrtre rights of tlre rypellanta in thdr:$ropetr legnl cmtexp.rl
T[erc sre tbree iseUoe which aust be coileid€Eed berc,

L2' Erst thc apFellans' claim that zuch a right b rpfuse their c@sent ro a continuation of ths
eial cxisted prior to tho rq\etrdmprt dcpcnds upon whorher Rule lsrtr(c) in iro originar foro
applied to the siuratisn where a judge was unable to contiauc sini,rg bocarJse he or sbe bad not
baen re"clecFd, That Rulo l5Dr'^v pcrmitc.d tbe ftesidodt of thE Tribunal b ordcr a continuarion
of thc hoaring wiri another judge whcro oos of tlre judgos of the Trial Ounber rvat ,.{0r aqy
rerson" ruable to codinuo sining in dro part-heard case ttor a poriod rrehich is likely to be Imger
ftan gf a short duatiod. The non-ro-slection 'of 

such a Judge hardly +reatcs aa iaatriliry ro
cmdnue sining for a gcclorl of short drratioq and s'ch c sltuatiou war uot contcnplated by thc
Rule' The ftibuBl has rndoubtedly always had au fuherent jurisdiction to malce guch an o(der
where a judge has not been re+1ect64 and tharj,Eisdiction doca nol d€pcod upqn tlc corrsent of
ftc awuse4 bu it waE not Foviaed for ln tho Rulcs, Thc ameadod RulE lshrs@) malpc such a
provleion for the fret drnq ro $ar rbe position st pEEcDt when ajudgo harrnot bccn ro+lectod is
h$ (l) the PEddoEt rnry origr the tial to cotrtlnue pursuant to p{F (C), but in certain
drcumstances o'nly with *ra consent of thc acct$c4 and (2) whcre ttrc consf.nt cd tbc rccus€d has
been withhcld, rhe tvo reraaininC judges of thc Tllal Charober Esy ordcf thc trial to cotrtitue
pursrant to par (D), but only if rhey are satisfed thar such corrdnuaion wo'rd se*e the interests
of iustice.

I NEhoba[ Appcal, pq l5i Nrtryrnbajc Appe4 pflr lt,- NyualEasuElro Asocat. Eln7. 19 -I); Nbzky.4o Appcal, pars 2a-25; Kanyalashi Apperl, pu40;
.- Ndgnubqic Apl.+ p"rj 1}.t+,'- llbl ftrnilaDecbio\pt 24,
" Ibid, ear 25, =.
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13' Seconoy, the obligadoa of the TdEl Cbarnbor at all tioss iB !o cngrue thar the trial is flir"
with fuIl respects for &! dehts of the accused,rt The righr of fto accrrsed to a fair Eiat is a
fi$dffiFntsl d$t ro whlch Rulc 6(C) applies. Tte issqa uuder nde 6(C) aB ro whethd
Rule lS.lts opecares imocdidtaly tn the presoat caos thereforc rlcpen& upon wb'thq its
operation Mll prejudicc *al fundanenral dght 1his meaos t d, il orOer to deunnine ttn
applioation of the glueodcd RDIe, it is accxsary ia the Sreseot caee to cdsidar the merits of tI6
dctcnrdnadon of thc nrlilg thar thc inteiests of justicp would be served by cmtiruing the trial
with a eubsdfirtld judge.

14 Thlrdly, rhe Ttial chanber wss h eu'or in idicrForing Rde 6(c) u, r'quiring rr !o rake
Itrlo acco' t othlr int€rests of jue$ce vhich put those rlglrs of the accused in fteir ,lropor

conter4", Ttre intcradg of justice goncnlly de r€levfllt to th€ AEostiod of rhe aoended
R.ulo l5Dis ooce it is doEraircd tbat thc rEended RuIa rppiias, brot they erc whoUy ilrclovart to
the issue as to whethcr Rr:Ie 6(Q donies the iuopdiate operadon of that aueadcd Rule. If rhcro
is a fi:udamental right of the accused which is prejudtccd by the imrfiliate operadot of arr
anended n:le, theu the aucofupat does not operar€ in relation to the ccso against that aocuoed.13

lte denision llut f,he lnterests of Justica wodd bG rened by contnulug the riur

15. The pbErBe "inbssE of juotice" is a pfiorern onb. 11 is uscd tlnoughout rle Rulee ln
various situadotc, with obviously diffff€nt cdtotarioro. Iho jaterests of juetice mrxt bo Eken
into account in derernhiag whether a chanbcr m a judp uay exeriec rbiir fiDcdons away
froo the sear of the Tribunal,la whethec tbc Rcgistrar ehorrld be instructod to assiga co]n6el to
rBPr6s€nt lhe iDtergst5 of tte accuse4ls wbefier the conduct of counset fcF oitber party warraots
the imposition of saDctions by r Chamber,r6 whetbcr a judge or a Trial Orqrber may, iD
*ceptional circrElst€rc€s, ordor non-disclorure of any docuEeot or idoreAtion to tlre public
undl firrthq order,rT whcrher an ifldicmgat or Clocu46t or ia.futgadon should not be
dlsolose4rt wherhor dnpositions aay be taken for a trial,lt whothq the pmsecutods list of

@ozs

,  t ,
IIOIh

l:.'j:'

t:z
l,

sbnru. Article 19_l
I! ttrt Chaobcr-of_the Yugoglev Trih{r.l hrr ncotliseil n <Iisdncdor bctnrcen a tiEfit and a'Troccdr{li lntitleEetrf : Pmtccgtor u BlaiHC, n 95-1+AR10B)tr, Dcdd.'n on l+qaccution nrro{tion ta SdAsidc thc Dcctsion oftbe App€sts Ctsirbsr ot29 Jufy F9?, 12 ATlC,lgyl,px LZ,
RulE 4.t4

tt
r6

ll
tt

Rr:d.e4lqmltu.
RulE 46(4),
RuIo 5E(A)-
Rs!.53{q.
Rule 71(lr)-
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witlessE! Eay bs Eir8tatd of vad€d after fta comruenceuant of ttrc bjdl,b whother dhe pubiic
sbould be cfi'dudd fton the pmccediags,zl whcther persone who hevo becn chrgcd jointiy
Ehould bc tied scparatcly,a whethrr rhe ugual ordor of crlling $dbe6sr should be varied,a
whctha svldeuce of a coodsleot p{fiem of codduct Eay be adnitted,24 asd wh€ttrEd idditional
cVidance thDuld bc adrdttcd oa apgoal,a

16. Thc Triol Chqber cwEctiy obse,lved thar Fejsdicg to m Eacused is always r matcr of
"i e(e$" to tho aduitri4tsation od justioq'd but lt also obgerved thet erren tbe rriolation of a

" 
subeundvo righr of ttp ac6irE6d catrnot be considcred iu isolation dtd it aloes rlot prsr€nt rh€
i4ler€Ee of justice boiag ccrvod.t It tlay bo ftar, lo tlle dorFxt of cousidariag only the claioed
Io* of ihe rigbt to refueo conscot h the corthusd,gn of the biNl, arrd rfto sertbg out whar Eey

\_j bc desqibed as the procednat editlementg of the acqrsed qruEcralo{ in Article fi of the
Sratute' &is obseryatioD was 4ot in&dd€d to suggest that tbs hElcstr ofjustice rDay bo soflred by
denying tbe 4c1rsad a fah tial. But the ob66rvatiod was unfqlqual€ in ib generdity. ifirg.o
uay be many difficulder plaoed in trre way of the accured in the course of,Epplybg sn .in&lcsts

of justice" test h v4ioug eiuatioog, so tbat thp tial is not a perfcct ou€ (such as 6o need to
pptect Yicrlini ad wihesses), but the sbBcacc of perfectioo does not n]e€t that tbs fial will not
bc a fair ono,a ltrowevc, hc intErcEts of justicc castrot be serrled where the accusod is daied a
fair tdsl.

17, Although uo-one has exprctly refered to tbie m*ter in &e prgglot case, it is necessary
to emphrsise that the vcry goper endonerocnt by rhe sesurity co.ac -in tbe stmgcst tems-
of ihc Cg4qpleqon StrategJr of Are yrgoslav Triurrul end ite wgiag of thc Rwauda Tribrmat to
fomaliso e Biu{ila( stratcgy !o couplate its work wltldn a psrtlcular tlmqd sbould not be
irtcrltEled as sn etrcowrStuert by tbe scc,|lriry Coucil to etthsr Tribunnl to couduct its trials so
that ftay would bc other han fdir trials. Tbe adoption by bo& fibrnals juet at thig rios of &e
$tPrBss powtr to order thc cotrtifluatiorr of a tial rgaif,st thc u/ishes of the sccursd wherb one

D Rute 73rar&).
: Rnlc 7e(Axiil),
I Rule 8?@).' Rulc 85(4.r Rufo g3iA).
3 nuu trs@),' Trirl Chaobs Dcctsion, prr 31.
: tbt4p'(so,
* 

nfp!, Iadii, Docigion oq-rh.e_Prosccuror's lr{odo Requcedlg Mca^snrer fu Vicdos !!d Wirtes6ar,0ee5) I JR rcry rzs ̂r Lw gcry-e*l-Fr, tt w 74i rii-iir v aai; a ara rcry-1friil,
- Daaldci oo l$orlor by plo6oadioD_fnr-Floe"tire Meacun;, ; triy m, par f f . _:" tIN Securtty Coucil Rcroltldon l5g3,28 Aug 2003. ar
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f ttih
jttd$ is uurble ro conthuc i! a rial should not thercfore bc seen a6 a wfinrlrr m conduct a tlal
which ir no lo6grr a fair eial fo the accused-

In considcring tb€ lntrrcse of justice, the Trial Cbafiber took ir$o accourt r numbar of
nattere - the right of rhg a.cuBcd ta b€ bJed x,ithout uddue delay, the oeed for judidal ecooom_y,
tbo fact ftat other pnoce.edlugs tuvc beeo cottilued with a suhstitrtod judge by consont &e fart
&at ofls of the accued in tbc present case (SylvEit Nsabimaur) had couscNdcrl to trc trial
continuiq& the rtgbts of vtctims md wibles8es, dre poe siblity tha soe of tbe wltessce lEay dqr

. rcfrfi! to give widence in a low nial ihe leogrh of thc €as€, ib dro qrd complefiity, rha righrs af
c,thcr accugOd awatting UA who wlll hava to wait lmgr for a trial datE, thc fin,ndal cost, snd
tho fact ihat "proceedingF must f,ot.be allowed ro drag on mdlcssly - tbcy 6ust c@s to an end
rt sore pohr. rhe Tdd chauber rppeare to have had souo difBcutry i! $$itrg vhat would ba
rnvolvod in starti:rg rhe trial ane''*,30 but all of the appeilants have accpptcd thar they would
rcmair bound by tbe nlinge uade dr:ring the trid to da&, although they maintain thcir cxist.mg
rlght to challcnge 6oeo decisioae ou appeal against convictioLsl

19- Tho 'chief argumenrt" of the aFpellatrB which the Tria] charqber consi&Fd was rhst
their right to a fair Eial requlred oach judge in thc case to be gved ft€ opponnity to oba€rve for
himsclf or hersclf the dce€&our of every wihess csll€d in rho case. Ihc tial Chmber
accopted that this wae "indegd [...] an imporfant coqsidef,atioa", but eaid, thd it wa6, howqver,
ole which necded to be 'tccoaciled wi& otlrer considcfatims, iacludiag, g6 6;a,,,ple, the right
to a speedy trial". It disposcd oftha argu4eurt in this way:r

' Ia thi! ae$rd, va notq firsq rhrt 6r rgcosdr of the proccedings do rltlsr Bcocr, b or
1!1: il S4 F p*S. t: ftr a $rbsriillo judgc n rwiew 6gsj EEords g pcr oi b" or
n6r dury 6nd to dl{w ldcrerces torn *eq sys t! 6c nsrE of wiress da@eqpE It
is glrfctrlrrty Fsilrocd 6sr $iE wil be Dowible _ and wlll bc donc _ wtcl rto irrti
rrsto bmissisnt ou the oew of deocguos of prlticulfi wr'tnsr8ag ss 6E 6Id of lho
fiat.

rte oecoud poinr aade by the Trial chamber ie thal" as only 23 wimcsees had aot becn seon by
the rubstituM judge of an ardcipafed 83 witnesseE to be called by the prosecution, ttrat judgc
xdll havc obstrvgd the '.bttlk" of the witnesses for tbe hoescution and all thp witrosse8 for the
Defence' Thirdly' although 8tc Tnal Clramber srtrssed that "it is ioporunt ror any judgc in a

18.

$

]l

72

Trial Ctgrflbq De6lslon, par St(l),
TM9fr Ap_ Fd, par53; Nytruouufiuko_Appoo! par a7' Ntezlryry,o Appcsl. pIrB gS-37; Kasyabrlhi
!!p:cl pE 49r NdlFEb+i€ Appoal, pan. 2*h-.
EE Chebor Dccisio!. pfi 33(e).
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20. The dceision by rhe Trial chrmber was, of coune, a discrctiodary one. It io for the party
challenging lhe exercfuc of a disc:ction to idontip for thc Appears Graarher r ,tisceruiblc,, ccror
ma.le by tbe Trial Chrbb6. It must be dcoonstrared ftu tlp Trial Ctanber misdkected irs€U
either as to the principlc to be applts4 or as to the law wbich is mlsyant to tho exercis€ of O,"
discretion, d that ir hu $ven wdghr o extrarpour or iral€vaf considaations, or that it ha6
fEilcd to givc wsi8ht q sufEcient welghl lo retevant considccadoos, or tfrat it has madc atr crror
a8 to the facn upc,u which it has cxo,"ised ir dirczction. In relation to the Trial chasbds
findings of fact upon which ir basod its exeroieo of dscrutiou, tbe party chauagilg my sucl
finding muot donronetatc that the particular finding was onc which no readqable uibunal of fact
could havc reaphe4 o( that it was invalidated by an eu,or of lau'. Both tn de&refuiug whethcf,
the Trial Chanbcr i""o*tctlt ;;r"iccd is discroui ana fin the evcrat that it bcoqlps nmoe Eary
to do eo) in thp exercise of ite own discretim, thc Appeals churber is in the stune po,ridoo as
war thc llial chanbe( to d€ciae thc conect prlndple to be applied or ray other issue of law
which jg rclevant no the exercise of the digcreton. Even if tbo preciso natrm of the euon nade in
the cxuqise of th6 disaetiotr aay 'ot be app{€nt on the frcc of the rmFugned dccision, the
result nay nevenhcloss L so ufiearonable or plaidy unjust that th€ Appears chamber is able o
inftr that the THNI chamber must havo fsil'd to exe'sile rts discredon Foperty. once the
Appeals Chaober is sadgfied that thc rffor itr ths ore,rcise of thc Trial Chrrobcr's discretiol bas

&f4 pgr 33(e).
rH4prE 33(D.
Thk i3 r &&.rance b tfu arc 6 pro*rutor y l,Iyirwna]',rtE4Jlc Aom *Ibb the perd ryF.rl is bmught (r6c
fooEore t),

Ylhcro 6cre is c cotftict, as [Pp€IfE !o cEbt in the circnosfiqser, b€trr$o Oc fght to
rydy EilI qd rha tnabiliry Jf e sutttiars juag. ,o ots,*.lt-G.**, ot -uvlul€st Who bar hstlfllC, it is csris t! Eke siqE (la &c Srdax cesc ss it uow raUrj$to.rcdase do p<oblo of ooe judgo lc dniry 

-io 
rna cEse du'iif 6p estloonv st somc

l4-Iljs=1,- s^rli*o1lry 6f.ilT- ftr rtrd EAtrer - tg ir iE b rE&asd rb poblei ot aaay-,*: qn. As bdict&drbove, tba l€cords wiu bs Fviewod rd clqtget could olkscuD'rls$onr b rsdst tla Sughtiturr ludgp od 6c otle ludget b dc'.(oin. this iss!€.
lTlf-rygfi:uttio rt.oup w!.rr!d-rie€,ir Uay, of frc;SiL rp"ayrr4irri-o
$ ro3r a6 a resutr d rlcbnEoqsemat of thc ril!

ij:' r.,:;;'

lt

tt
3t

rcrih
cas to ob'servs every rvibess u urey testi$/, only ouc judge may be srubstitrtod ard the orhef
t{roj'dgss will have ee,sr aJI tho tr'ib€sscs. The foutb poiar wrs expressed ia this way;s

Fo*thly' urhik condd,fador of tho recd fo. cv€fy jrdgc F r'scss doopaour isc€{laid, y r_tw iqpemtt ord, wa rcb Srr lr s||4 
-Uc 

colgdrroa 
"ft clr; f.r;poccda thrt scs n ry rr the ovonlding csn$idsndoa of whrt tt t''.,^ o-f,lo . titial wtl ogb it e*rendy^ditrEu[ - if ;r fupq$b - rva to ,t"n *rnrr.uO,.,o og"

, 
hftI prrclr,u ro Ruta l5btr(D).

lhe Trial chuber efi.p'osscd its concrudrcn rn rsretion to &io is'r€ itr th€ fouo*ing tEr's:r

ICTR-98-42..4r5rir 10 ?4 Septcmber 2093
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: lrejudiCed fsc party which corrplains d th€ o(etcis& it c/iU levjcw tlre ofdcr yni.tr a[4 it
appm,Pri4te md $"ithout feffE, Bsbstitute its ovm exaclrc of discr€tion for thal of dre ftial
Chmbers6

21, It is mt posElbla to lay dovro a$y had ud frst rul6s as to whet ic td wb.t is not rclovant
to thE iltclests of juetice h every crse whetc a judgo has not bcco !e-€l0oFd and s,tlere &e issuc
is whpther tho continurtio of tbe. trial sen/Es thosc iute.rest8, bcyond repeating tlrat, whapvcr
detimcnt may be caused to ttre accused h srrch a case by takbg other iDt$ftsrs jJllo aCCortrt, tho
ti$ nrst rcrndn a fair ooo, even thougb puhgps lot a lrrfect onc,

22' Th€ woight affordcd by ftq Trial Cbamber to som€ of tho consid€ratiogs it rook inro
{cconnt glves ds6 to co[sidtrable concem. rn 

'fii5 
paftttdal case, vhors tic appellmts tavc

conceded - albeit rnft:ctmtly - thd accepUnco of their rguncnt (0ru qly a new tiat will be a
fair tdal) will prejudicc ttrcir dght !o ths crpodition whicb tbe condruarion of the tial would
havc affoaded ttrecr" it is rurprising thar &e frct hfq€st which thc Tdal Chemr,er bas taken iilo
$counf in holding thrt the intercste of jusdce wonld be sencd by such a cootinuatiou was tbe
right of tb€ sppeilants to be tricd witrout rudue ttclay. It is cveB mor€ EEpdsing thrt tbc righr to
a speody tial should lu ttroso circumstances bc idrntified as tbe Ddn facttr to ouwcigh thc accd
for a trial in which each of tho three judges wbo detennine the reqlt will havc h8d the
oPpsJtulity of obeerving all of tbe lrifiE88cs, TFp dgbt to a sp€edy E Et reEldDcd relevaot, but
the prcuinencc given to it in thic case sugtc.sts that the Trial Ctra:'xber may havc placed mom
importmce upon that rigt t thm it wmsrted in those cirounstances. Mofmvs, thre iaadcqnacy
of the rtsources avall4blo !o the Tribwal !o try oth€( accused persous who have bcc,r ln custody
fot r long period and the fiarcigl cost of tho Trlbual we,re rlso issues of ninimaf wdght iu a
caes such as this' ypt ttrey too have been utcqr into accou[t in ouweiglllng rhe right of thesc
appcllanb to a trial in which iach iudge rvlll have had ttro opportunity of obse*lng atl the
witOessas, Ilowevcr, thcse blenishce, even takern ormulatiVely, rre hslrfEcicAt in tbeosclves to
de@onstrate an ErTqr in ttre orsrcise by &e Trial Chanbel of thc Widc disctretim which
Rulo l5Dis(D) gives to ii

23. The fapt ftat other proceedings have been continued with s substituted judga by conse,nt
ic completely inolevaat to whother particular procoediags should bo oontirued, againet the wishee
of an accused A ptty co always consenr to arr order agaiost his iil468ts if be wishse to do so
* Protccumro tr4g4Ssvillfj1t4g.31.A$Tt, rc-y"01*5{L4R?3 & ICTY-01-51-AR,?3, lcasons fotDrclsirn -a

on Prcalcurion Interlocunry ApperJ Fro'n Rcftrsaf b Wff loind4c, lg Apr 20O2. pors 5{ .?
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e Bulo 82(A),
I n 

" 
*trvrnt prssaCs i! 6! Trid Cbrsb+r Deciston b qored ia pr 19, .rpra.s Protecutury Tad6,leFLg4f-i, tud€Eror, 15 ldy i99, pn dat prasectlr//r v AlchJow$, Igfy-95-lryl.

A ludfenq Z4 F.cb zooo, pr d3: hTls./;uror v Deiatiia jt, fCCy46-Zt,Irdgnenq 2O Fcii zooo, pr gs6; -LProt.curorv BB lLAdrr-. IgfB,-95-lA-A, ReFdorE ior JudgDllrr, 13 Dec 2ggZ.-p!Ig 11_12, 
I
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tDslh
(cven where contrary to a spccific prcvision h m6 Rules), prorldod thd tlto cdq ig otheiwisc
wittri! trc jrdsdicrim of ttrp Tdb$al. But &e contr (t i:r which thooe other groceedhgs wous
discussed at variow plspos in he Tlial chambeds Dechios docs not suggcet 1trd it placed rny
wcight upou thoi fact h tbe FeseDt crrc. what be context do68 8ug:gcst is rhat 6e Triel
Gmobor referrod to that facl oaly in odcr to aokDfl'tedgo ttro irpocmre given !o ttp collsert
of fre acaused iu tho66 calcs. fire Trial Chanber was tlot tt clor in doing so. ThE fact ftar ond
of the accused ln thc prcoemt caso had conreubd ro thc coqtiuuation of tle rial ryas rolovam rc
the inte(eets of justice, in tbat ir would fiEs a bifrmared uial ud thus additionat oaeodih{re of

, jq$cigl rEsotElces' but it worttd have bcco prcfereble harl the Trial Chambor glso Ex!rcsi1y
recopised that in thp cnaart lodnt dal each of tbe appeuf,b is o be aacordcd the saro right
ae if hri were belng niod rcparatoly.t Howcvcr, this does not dcEsfiaro n cnor in fte
ex,scies of the ltia] CtaeHs diBcdldon eithor.

24, The Tlial Ch@bk Decision docs aevqtbcless dcoonsrrato ermr in rplation to rlree
Itraficrc.

25. The firEt concetrm the clear iadication $at dre Trial Chmlq dld uot acc€pt that it t,
n0c68sary to tho faimcse of a rrial for all tble ju+es to hrve the oppctunity to obsenrc,
idependmily, the dcmcmour of all witnesses. Ths TdaI chrmbcr said thar such a racognition
would oako it'extselrly difficult - if aot iEpossiblo - e',Br to oder conthurdon of a tial
pusumt io Rule l5;tb(D)",38 rld it Foceed€d to malre ssqfo sa ordar despito tu fact thar me of
thc judges hsd not seer B of ttu, wlEesses. The Ttial CbsEber madb !o rcfcrcnm to any
prosFct tltu the sub$ia&d judge would heve m orprpuamiry to observc such doEoeour for
himself or hsetelf. It cmaot bc dispubd rhar, ar tle Tljal Chanbor concedo4 it is illpoltmt fo(
rll thrce nial judges to tu ablc to obecrne, independcntly, tho denomour of all wioorses. The
atucocc of rhat opporarntty ori appeal has been ideotified as thc basie for tho nrle that ttre
Appealii frambcr 11ust give I Bargin of &forcnce to a finding of fact rcached by a Tdal
chanber.se If thc euh*itrrtEd judgs has Dot had the sano advanugo as se othcr two judges of
obsor.ring wib€ssed, thai judge rmst lrecessadly fuve to give defersnco to what tio oher judg€6

had oboerved, and 0rerefop has ao indopardenr basis for judging that deureanout, Reading tho
traaBcdpt; or tsenbg to fle eubmissions of counsel, plac€s rh' Bubstituted judgs in no betec
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ta+jl,

not includsd la the

usual praccicc in the Rwasda Ttibunsl, r protected witness is

of the trial. Tlere ls sinrply uo,thiag to which tle Eubstibred

i . '
judge cgt rpfer il otder to an ird?cfldpar assegsncDt of ths doEreanour of those
wltaesses.az thcre is soap as to wlethcr the wiUresses' ou,! voices carr be heard o,n thc

It iE lor suggcalEd fr',lt- a ju$o vbd.frrr u rdg[ tb eyid€dce of r nrunber od wlUessqs wonld bo requred o
TY ry "ilao:l!"*gF 

of _hc_ev$eo.cc ol croqr Eacb yitres!, or ava 6c {,hols pf rhc ovtdmci of ray
:Yl tg"t9. It y|ould ucilllty bc riecesrary, fc tbc judgc to vica tb3 vid€o.r€coraqg ot cdy ru rcbari
tj_", :lg1 S".t""lt wlracrsca wforc evid.oco is iryodrDr r! 6c case of elrbcr piy 

"ti"i 
ir g*,ri*ry

., ip- d8ix$! (ffi shown, fs qelple, bi &o aaogcrbt or tbi qoesqrmirrdd),- tu p_Sfl voc! p dogbt say tb4 a Judge.who ls ror Fe.c'd rlhen thc evldcace is Bivcs ir dcoicd rhe
opprmrdry io uk his or hc own qrlc,sdooi qr ttt tuitreor.' quesliors sr,c odirurily akei by biat judges ftr
oae ofm€ Toss6ur, Ths fire is ro clarity in thc oyldea It ig, hov€r/€r, lhC obugrd'on of couiral
tho 981|| *c wihess.or trto rasa{p4irm him c hcr b srsure drat rlro oyid@cc of thri*in"st it giwn
clsqlyl it is nor fte obltgatifr of
sittiug rs tbc tribuud of &ot - is r

to do so, Tbe s€cmd rosrQn fdr.j[dB6 to rlk qrrcstiols - when
sittiug rs.tbc tribund of hot - is ortinrrlly ro rest th6 s.alrssy or tm ronury or a. vira"rsi Thc r:se of tbar
oppcnnity by judges is raraly-m th{ advurtagp of rhe prrry iatr-B oe vidoss, and ir losr k Eor ($alry o

." &e disdvarFgo of tho rccused- ft{r is Uu: an irprrfcctoq it is lngc mt ,aao ba Eid |[fair,* Thc. posirioD- i[ lbq Y'rgodbv rdbifl i! dlfigGDL,.whar.a pro(eded *iocss glv€s Eeiilsnce in p Duc
tcssiol, &o &ce of rhe lvlurss rs Soffi F tre p$tlc t asorteC, Orc crnot-ftpursed * tn Vf;mi
*"Tr!!l*! r€rds on i separaF l|d.o-rrpc thc odktomd plca:rc of tbc *itnoss, ard ihb wdisroned _g
vcasio! is dryryB $rajlablr !o ltl&blcl! judga o ree te witlcss gviug evidcnce agrin (or tod frc frst !il[c). 

' 
.=
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positio'4 tlaa rhe Appealr chalnb€f, ia beariug aB rppeal la dcternrfuiug tbo facte of tho cass
The oflrolEllity to sEc tha d€aeanour of the wibcsser has always been regaded as eaocrrtial

26. when Rule l5D& was fi18t iutrodrcod iu thc yugoslav Trtbqoal oowing a bial to
cootinue ior three days in dre abs€nce of a judgc, tbe pcriod seleced wao a relativoly shofi qnc
because it wae recogDlsed iltat the abeenr judge would not onty be e4lect€d to read thc tan8c[ipt
of *re evideoco given il hls or igf absence but mrer also be glven the cppmunlty to yiew the
vidco+eccding of &or .yidesce in ordor 0o judge for himgcE m bpfteff &e dpqeuour of tbe

. wltuessc.s whem giviag thar eyidcoce. In the contcxt of a coatiuuing thl, the period over wh&;h
thie would bo gra.cticable was ilocessaily Ehorl Tho oyporhrlity to yldw thc vid+recordiug
hag, horrever, beco rcgarded ar essQotial4o That oppofiuoity to view dre video-recordiog pl,accg
gl ibsent judgg in tle saue posidon as tlc Tlial Charnbc itself i! r6ladon b evidcocc which had
been ta}on by way of depoeltion (whra the lrroceodings are also vidcc.fsped).al Thp mole
extcosiv€ task involved in the smendad RuIe l56F has best justified (aod lt could only bc
justified) upon thc beais rhat au op,pofiudty to vierr the videe.recording of the ovidence is
cssential, a{ld fte aEondEd Rulo ibeu contonplates that Uris may take sone tine, Ihc Rwanda
Tribuaal ro*aly copied tha origiaat Rule and the aqrended Rule wirhour alt€ratioo,

n. Tha eocond errot nade thc Triel C'haraber is ihst it has not sftrr.ed to thp fict that, of
the 23 wlbesees who have givea evideace ia the bjd, 22 of tbpu werr protectcd
witoesses, In accordarca with
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- audic.trpe, b{rt (oyeo if thp wimcsse,s' own voiceg can be heard) the eirbetitrted judge Mll' 
rcceive I1o ,lrorE thqn rdgiual Bssistsnco ftm bearing tte wi&66s€s' voices mlass hc q ghc

sPeab the iaEE lsngltage as &e wlmesses, As it wal the usrral practico of tho Rwada Tribunsl
not to imlude any protecad wihesscs ofl thp vidco-r*ordiug, &c Trial Chaobcc wae lacssatity
awzro of ttrE abreucc of ory ruch video-racondiry ia this cace. Yet aI rhat *re ftial cbanbcr did
wajt to, malce the zuggesdor (which har alrcady becf, refixFd) fid th€ dubedtd€d j,dg, could
debrmine the abscnt wimrscs, derneaour fto reading tho eanscript srd ftom tho submissiqos
of oorrnsel.€ The evidcoce givo by tbcsc witf,scsos is said by the appella*s to be vttal to thc

', c{50 against thcDa, artd rhc pnoeecution app€a6 to eccepr rhat this is so, Altloug! RuIa l56i@)

trovidcs that the newly sssigned judge EuBt ceaify a fasiustiry '\ryith fte rccord of dre

trrocecdingst beforc ha or slre can jain 0re bench, the abeeace of aay video+ecordia g re&t rhat
' 

$Eh a certificatioo provida ao protcctioo at alt to tb6 rppellantl tbat such judge fu in a position
!o assess the dcugmort of dre witnesscd. fte abeonc€ of ssy referelrca 19 thi3 tEDorta[t tr|aftc(
whidt was dinecily Flcvant to the otrerdse of th€ ftial Chamber's discrEtion indicdcs clsarlv
that it grve gFvely insufrcieil lyeight to this issuc,

28' the third ftror made by thc Trial Chrnber conccros its asscgsrDcnt tbat it was "egsiet'' to
coi,rtinuo with a gubsdmred jrdge ttran to redress the "problem' of delay in Btarthg agai& in ftar
it 8lrye{irs to hrve aseffiEd that all 23 witnesscs would havo to give thcir evidcoco i! ful agala ar
a rcw tial. The Trial Chubcr gave uo consideration to the prospcrt thst &r oftDslv€ u6e of
Rule 926is@) where apptcable,{ together wilh r limit66 6t61to cnxs-ei{amine rh6 sei6€s6es in
ordEr to assist the substitutcd Judge to ageces their deEraoour, cotld well have reduced thc
'lroblem" of dolay by a substartial anourt.

29. These rhree ofiqs of omission de,Dosgtared 30 far estsblish failurcs by bc Trial
Cbanber eitber to tt&e inF as€du[t or to giw snmcienr wgight to rolorrant ald inportant mrtt€rs
in tte cxercisc of irs dsoadon. fftg sadsjgc of thar decretion hu accordingly misc&ded But
there has algo been en enor of condrsios EadB by tlro Tlial Chauber.

fr- Judicial apedienoa ehould play ro part in docisions relating to ttre faimcss of a triaJ.
Thor€ 8re, hoveyer, two clea indicarions in tlre Ttial Chubcr Decision lhat expedjcnpe did ia
fact Play a sub$andal part in the conclueion rerche4 Thcre is the obecrrration to which

qgor0

twlh

\.i

i \-J
t,,
i ' : : j

s Prrgreph 25,.n+rn,
n 'rA arrsnbtttli 

"6tni1 
1 r'wc ft of cvldrDtc giv{d by r witress in proc&tiugs boforc tc rn'urnal rvtich igoos to lroof of a rraitar o(herihffi ths acts and corrdnc! of the rcculccl" f
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. 
&ne bas aheady na& thaf, tf it is rccessary fo a[ threo judges to hayo 9D opportudty b" assess the deqeanott of all the wihpsses, ir wlll be exrucly difficult _ tf uot impoedblo _ frr
q o(dotr to be rnade pu$rail ro RuIc fs,rir@) for ft. co4ltiduation of rhe hial, The TEiaI
charnber tbal procccded !o deElminp whe8rer rhe cmtinuation of the riarl sowcd fhc rrtaerts of
justice in the present care by referencc to which wae the "easied'ceu1se lo foUow. Fickiqg the'easi€d' cou$e could be jultified only if the inbnsts wbich opposed the new bial whidr tJ,c
dppel@ts soughf were very weighty ilde€d As alrcady poin&d ouq the Eai! iurenesr upon
whch tle Triol Chaubcr relied was the rigbt to e speerty tial, ia circumsAncec whcrs the

, agrelleqrs havc accepbd r Ioss of ocpeditioo ia Ordcr to obtah a fair tdal. None of thp othcr
iotersstE id€ntitred by the Trial Chanber, ey€a ral<eq cumuladvely, wanatted. his d6t!@inatior
trofng uade for the sako of orpedience, rho Trial chambcr thdrefo* ent-d by giviag weichr to
aE e)(harEou8 consideratiut.

31' Thers is yet €aothpr basis upm which the cxercise of fro Tlial Chubea's di$tlcti@
miscsried The decislon reach€d th4t the intctess of justicc wrrr Berved by r continrution,
<lespite the absance of auy oppottunity {or thc subsriNiad judge to assose tho demeaoon of 22 of
tho 23 witresses who have giv'an evidenc€ in the Eial to d$c, was (on tho basls of tbc facton to
which thc Trial chEmber iM g.,.a wsisht, vrhich excluded ary prospecr ftst that jMgo would
hrve suoh an oPpofuniiy by having witnesses reoallod) so unroasonable or plaioly unjust tha thc
Tdal C&a@be( failed to enercise its discrotion Foporly. The cousequoacaS of thos€ threc
independeot finding that the exercieE of discretion d6caried would normally bc for the
App.als Chambcr to quub the decision and then to coosider for itsclf whm ths proper ocercisc
of disc{aflotr should b€.

32' The Appoals Chaubct's Decjsion iu the poesent cese has interprsred the fsilm of the
Tdal Omrnber ro rsfer to &e fict trat therc i8 no video-recording of 22 protectcd. wlbosses as
shongly suggesting that no submission had been ms6r by the app6flants cotrc€ffijlg thio point..5
It has accondingly dmlined to coosida the poinE "morc particularly in the light of the facr that it
does nor have the bendit of ary views of &e nro judgcs on it'.4s An flppelaic court carmot
validly abdlcare itr respoosibiliry to detcrmine m Elporl against the o(ercise of disslelion, whore
rhar lppeal is bas€d upol the frilure of lho fint instance corEt to give suftrcient wdght to a

. .  t -  : '

# Ap^peals Chrubcr Dccisiso, Dq 3 I . Thc Apgoab Charnber bls nOr becn fr.roured wittr ho submissioB mrdabcforc tbc Trirl chanbcc, Ilc ucrpecddi praced rPor ttc abscoce fiou thc appcsr bri;;;f 
"* 

;.fd*
_ to su+ $!9frir$orr6 hrving breo r!d! ra r,.,e TrtC Cbeober iq il roy view. higtrty ep""ut"w". 

- --- 
l* Appeela (hrrrrlef, Docisio4 pnr 31. -t
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relevqt consid€ration" sinpry becruec it har not bad fis bca.ft of any r&ws fu that coqt
upor that issr:e. It ls tho very abscnce of such visws which dgruonstat€s r!* dre first. jnctelrca
cout fdled ro gve flrfEcidt weight to that relovoil considffiior aod rh6t tbe ex,ersise of ib
diec(ctia,n thctcby oircarried.

33. ,As already *at4 tho Trial Chamber was rcc€sserily aware of fbe absence of any such
video-recording. llrey did trot necd b be toid of that fact by dre appelats.f The nppeats
chamber has accepcd tbat it iB essEntial for a fair fiar thst art tho judge' heve &o abdlrry to

, evdluate the dsueaooru d ttre M&esscs and drat, in the absence of f vtdeo*ecorrding, the
subsdtrbd judgr wiil not be abl€ to uake thrt Evaluatioo.s thc failure of a Trial Charober ro
givc slffc'ient w€ight to such a relevant ard iryorht $atte[ in tbc exercio of ia discretion
canot be overlookod merety bccauso a l'rty Eny lot havo tord 0re Trid or,uber soaerhing
wldoh the judges aheady loew. The Trial chnnbcr doecrjbed ttc ep,pcrau' argumcnt that tbelr
rlgbt to a fak hiai raquirEd eactr juCge ln the case !o be giv€n the olpqrfuniry ro observe fq
hirneslf or fuerEelf ttc deooooos of evcry witneee called rn thair case ae their..ohlef, rrgrmcat
rrsnead of sguarely facing r:p to the problerr cauacd by the abeence of any uideo-racordiags of 22
of 23 of ttre witreeses aheady ca]Ied, rhe Trial Chanb€r ssid thst sucb a riglrt uecded to bc
recotdled with otha coosidcratiou sr.rch as a dght to a s@y rial. The Trial cbmber
frffefo,s wes i! efis by laiJmg to grve eudicient weight to the nced for all tbree jgdges to have
&e ability to evaluato tlo demcanour of the witnesses ald to 6e fsct uut, in the abseace of a
video-rocoililg ttlc subctitfed judge would lot b€ ablc to mal<c that evaluation without thc
witsssio being called to gim evldence agria.

34. Ths sotmon Proposd by the Appeals (haabeCs Decislon is rtaq al$oug[ it is correct
to say that tb aulity of tho judges to cvaluarE dsucarour (or credibility, as thc Appcals
Charber has put it) ie ossenfirl io tbe fairnces of rhe rlal _

(a) it i6 fd thc substiartod Judge to dctcmine the adogurcy of tho recotd of proccedings, ond
that if hc ls uuahle tholeby to f4nilisrise hiEscIf wfth thc earlier pAocoedings ho will ao!
join lhc b'ench; snd

t Th*r tre iuagu tilt sn ta msko rhe crcrordinrry ar*p*ion 6st rha subsriurcd ju,rg. cdrld dlretuirE 6€ibgcur witncrc.g itsnen .',, fr"-lT.alne 6e taiaaifr"oo to.-t" ,Ornt*f."rof "ooumii.i;loy""a
., ay_doubr thrt thcp' vcca arranCrhc abconoc of ory vlaeo.rgcordidg.'" Ibll, pr 3O. -r
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O) $ the subsflElcd judgc may fod eal eyrn itr th6 absence of 
"16"o-1p66,{inga 

of
thcse witngoscs, tfio recod which ie rvaikble is zufgdpnt Go mable him -.to

{pFrecialg vhd bae haqrpetcdn; m

cd) if not, tho subgrihrted judgc uay deci& to Jbh Fe bedch wi6 aoy qresrioui of
demeanour bcing luft to bc rcsorr,ed by tho rccoopossd xhial chrmbcr deciding

, to r€call rdtne,rs€e for the euttdtrted judge to aseess ft€ir demoarorq su
yarticulr goints if, h the view of thar Tiid Chrnb<, thc point hvolvos a maffff
of credittllfy vhich thatjudgo may need to rasolvs ln that roacr.€

33. 3ejlgrr dprtlng rvi$ thc rdfiits of thla prcposod eolutico, jt unst bo poirtEd out that, as
$rch a rcleva[t solurion had uot ben considrcpd by rho ftiat Ctrrnlq, and particularly rs tie

r.t, ltial Clumber cleady declined rc accopt thc Arcmtse cceptcd by tbe Appcals chubrD thrt thc

esE dtial to th6 faimess of tbe EiaL it necessaaily follows ttrd &s sxercise of the Trial CtrambedE
dircratioo misasrded Ia thoss circuustarces! the saly oraer whlch the Agpeals Chanrber cao
appoprlalely urke is to uphold tho appeat, Eush the Ttial Charabcr's Deoisiroa md e,rercjse irs
ocm 'liscr€tion as to wbother trc intcccsts of justice would be senrod by drc continuation of the
triat If tho Appeah Chamber fccle itselJ to be ia the posidou to do so, it aoutd then mako odec
dirccdug the rocooposed ltial Chamber to consider tbe rucall of witncssps as alnady outlincd.
If thc appeal is elrrPly disisscd without any such ord€d beiug mrdg thq pcsidon 1er11cils Es it
now is, withod my obligrtion upon tlre Trlal Chambor to carrJ. out the solurion poposed-

36. Errt lhec i.s a flas? in the Appcals chanbor's reasonilg. Rule l5Eis@) povidoa only
that ihe substituted judEc day not join thc bemh until he or sbs 'tas cerdfcd 6at he of Ehe has
famili.rised himself or hglseu with the record of the procoedings". It does rot givo to d|o
Eubstitutcd judg€ eithof thg po.*{sr or ttre obxgrdon to tlcterrdne the adequacy of the reoord of
procoedbgt. The subsdtEEt judgr nay join rbc hnci evco lf he or ahe ls Eor sarisfied tiar ir
wlll be 'pos*ible to obssnf€ the demeanou of 6G witncsses either from tho rtcond wi&out ay
video-recodiugr o frqb tbat rrecord plue tho rccalllog of sorp of the wioaaecs. As ir ha6
akeady boeo polnted out, tbc certification rcquircd by Rute lsbic@) pmvidos no prorectiorn to
thE app€llarfis fhat ths substituted judgc is in a position to aeecss the denp*rour of the wihesses.
This flaw leade to a aurnbs of problems, .wirhout 

any ordcr ftom the .A,ppoals efisalcr to fie
recompoecd Tlial Chanber to coaeidcr such a prrocedre, the substihrteal judga cannot insist upol

-4
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wifrossce being recalred" wtrat io to hepeu sbould the snbstiutedjudge renrab diesadsfod va.!lds q bef diufy b ass€tt the 'dfrle$O'f of the rrrito"sscs bea'se, for exampre, soae of thctf itaes.* loefua'"d for recatr havc diad or arc too sick or loo tightened ip r+Eppe.".t'o & !! q
sbp obugEd to dsolose +hi.1 digeatir&ction to tte pa_ties? Does lhe recoupoeed Triat Chobcromtiruq or does it hsva pof,rfi to reoouider itr dsoi'ion to c.ntiruE tbr triat aoMthstaqdi:rg
the diemissal of thie appeel? Thc Appearr chaqbq's p'oposeil eolutio, witou th. appealbeing r+he14 Flovid€s no s*foguartts at all,

37' Ia otercioing rny owtr <riqcrction we.re tbo spp€ar to be ryheld, I wordd not aooept 1tro" sdlbtion wblch tho App"a,le Chembcr Dccielon tas propoeod Whilst I eocspt ttar rccaUing
witooeecs ndu eoabre tbo $bstitrued judge to observo their d€medour if ftey do Faptreaq I donot belienre that fbe Appear,r c\-f,er is ia any position to as'oss tbr iE€u,ryorl thc matarial
b€6'rc it Eo issrrc wiich trrc Trjal cbanba fr ed !o oo'Aider - &cth* recehhg wib""s€s !oglve evidence in tho oristiug tsial (as the Appcsl, Chanb€r Decieion guegeEb) would, cslcegr€416 d'ray th"o stadng a new tial with frp prcbabl. advaatages of the plooed,res effoded by' 
Rslc 926ts' onry thc two rcuainiag members ofthc Trial cheber oan make rhat assossmcnt

Dlrposfion

38. Accordiqgry, I would upholil the +pcat" quasl thc THal Cb.qbcfr Decision ud renit
ftc matter !o the tn'o ruaiaiag3-udg$ of ihe Trjat Ctsmbcr b r€consldcr lbE Eattcr,ia thc ligb
ofwbal bas b€€n said in thie Dissenting Opfuiorl.

Done iu Xnglisb and Freaeb tbo Engli6h lext bajDg x1rrhoritaq,,p.

flg! $_e Z4& aar of Soproorber 2003,
At The Hegrre,
Tbe Ne$srlands

y€;) lq-rk
----
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Judgo Daeid HrBt

----__--_
to It h n'rd^'Erood Srr t!3ly of th! qdbsses 9/lre idtctrdwfth AIDS. -1.
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