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- Ferdinand Nahimana, Jean-Bosco Barayagwiza, Hassan Ngeze v. The Prosecutor, Case No. ICTR-99-52-A

BEEE jogirbe

I. INTRODUCTION

1. The Appeals Chamber of the International Criminal Tribunal for the Prosecution of
Persons Responsible for Genocide and Other Serious Violations of International
Humanitarian Law Committed in the Territory of Rwanda and Rwandan Citizens responsible
for genocide and other such violations committed in the territory of neighbouring States
between 1 January and 31 December 1994 (respectively, “Appeals Chamber” and “Tribunal”)
is seized of appeals lodged by Ferdinand Nahimana, Jean-Bosco Barayagwiza and Hassan
Ngeze against the Judgement rendered by Trial Chamber I on 3 December 2003 in the case of
The Prosecutor v. Ferdinand Nahimana, Jean-Bosco Barayagwiza and Hassan Ngeze
(“Judgement”™).

A. Ferdinand Nahimana, Jean-Bosco Barayagwiza and Hassan Ngeze

2, Ferdinand Nahimana (“Appellant Nahimana) was born on 15 June 1950 in Gatonde
commune, Ruhengeri préfecture, Rwanda. From 1977, he was an assistant lecturer in history
at the National University of Rwanda; he held different positions in this University until

. 1984. He was appointed Director of ORINFOR (Rwandan Office of Information) in 1990 and
remained in that post until 1992, In 1992 Ferdinand Nahimana and others set up a comité
d'initiative (“Steering Committee™) to establish a company known as Radio télévision libre
des mille collines (“RTLM?), S.4. He was also a member of the Mouvement révolutionnaire
national pour le développement (“MRND”).!

3. Jean-Bosco Barayagwiza (“Appellant Barayagwiza”) was bomn in 1950 in Mutura
commune, Gisenyi préfecture, Rwanda. A lawyer by training, Barayagwiza was a founding
member of the Codlition pour la défense de la République party (‘CDR™), which was formed
in 1992. He was a member of the Steering Committee responsible for the establishment of the
company RTLM S.A. He also held the post of Director of Political Affairs at the Ministry of
Foreign Affairs.?

4, Hassan Ngeze (“Appellant Ngeze”) was born on 25 December 1957 in Rubavu

commune, Gisenyi préfecture, Rwanda. From 1978 he worked as a journalist, and in 1990 he

founded the newspaper Kangura, where he held the post of Editor-in-Chief. He was a
. founding member of the CDR.?

B. The Indictments and the Judgement

5. The Judgement was rendered on the basis of three separate Indictments. The initial
Indictment against Ferdinand Nahimana was filed on 22 July 1996* and last amended on
15 November 1999 (“Nahimana Indictment”). The initial Indictment against Jean-Bosco
Barayagwiza was filed on 22 October 1997 and last amended on 14 April 2000°

' Judgement, para. 5.

% Ibid., para. 6.

* Ibid., para. 7.

* Signed on 12 July 1996.
* Signed on 13 April 2000.
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. (‘;Bérayagvvi'za Indictment”). The Indictment against Hassan Ngeze was filed on
6 October 1997¢ and last amended on 22 November 19997 (“Ngeze Indictment™).

6. The Trial Chamber found the three Appellants guilty of conspiracy to commit
genocide, genocide, direct and public incitement to commit genocide and persecution and
extermination as crimes against humanity.® All three were acquitted on the counts of
complicity in genocide and murder as a crime against humanity.” Appellant Barayagwiza was
also found not guilty of serious violations of Article 3 common to the Geneva Conventions
and of Additional Protocol IL."

C. The appeals

7. In his Notice of Appeal, Appellant Nahimana adopts a thematic presentation of his
grounds of appeal: in the first place, he challenges all of the interlocutory decisions rendered
on issues relating to the validity of the proceedings;" he then alleges errors of law and fact in
connection with the rules of a fair trial,'” and errors of law and of fact in the decision on the
merits."” His Appellant’s Brief does not follow this categorisation,"* and the grounds relating
to the interlocutory decisions are addressed mainly in that part of the Brief relating to the
right to a fair trial."

8. Appellant Barayagwiza raises 51 grounds of appeal.'® He first identifies five grounds
which would allegedly justify annulment of the Judgement, then he enumerates the grounds
relating to errors which are claimed to render the Judgement defective: Grounds 6 to 15 thus
focus on errors relating to his conviction for genocide; Grounds 16 and 17 focus on errors
concerning CDR; Grounds 18 to 22 identify errors relating to his superior responsibility
within CDR; Grounds 23 to 29 identify errors relating to instigation of genocide; Grounds 30
and 31 concern errors relating to conspiracy to commit genocide; Grounds 32 and 33 concern
errors relating to direct and public incitement to commit genocide; Grounds 34 to 41 identify
errors relating to his convictions for crimes against humanity; Grounds 42 to 51 identify
errors affecting the sentence.

® Signed on 30 September 1997.

7 Signed on 10 November 1999

® Judgement, paras. 1092-1094.

® Idem.

° Judgement, para. 1093.

'’ Nahimana Notice of Appeal, pp. 2-6.

"2 Ibid., pp. 6-10.

" Ibid., pp. 10-17.

' In violation of the Practice Direction of Formal Requirements for Appeals from Judgement, para. 4 in fine.

13 Nahimana Appellant’s Brief is divided into two parts; the first part concerns the right to a fair trial (paras. 11-
185), while the second alleges errors in the Judgement (paras. 186-652). The grounds identified in the first part
are as follows: violation of the right to be tried by an independent and impartial tribunal (Ground 1); violation of
temporal jurisdiction (Ground 2); violation of the right to be informed of the charges {Ground 3); violation of
the right to have adequate time and facilities for the preparation of his defence (Ground 4); violation of the right
to secure the attendance and examination of Defence witnesses under the same conditions as Prosecution
witnesses (Ground 3). The second part comprises the following chapters: (1) Errors on the crime of direct and
public incitement to commit genocide; (2) Errors on persecution as a crime against humanity; (3) Errors on the
crime of genocide; (4) Errors on extermination as a crime against humanity; (5) Errors on the crime of
conspiracy to commit genocide; (6) Errors on cumulative charges and convictions; (7) Errors in sentencing.

'8 See Barayagwiza Notice of Appeal.
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9. Appellant Ngeze raises eight grounds of appeal.'” In his first ground he contends that
the Trial Chamber exceeded its jurisdiction ratione temporis, in violation of Article 7 of the
Statute of the Tribunal (“Statute™). His second ground relates to his right to a fair trial and to
equality of arms. The third ground relates to errors of law and of fact related to the dismissal
of his alibi defence and the credibility of witnesses. From his fourth to seventh ground, the
Appellant identifies errors of law and of fact relating to Articles 2, 3, and 6(1) of the Statute,
as well as errors relating to cumulative convictions. His eighth ground concerns sentencing.

D. Amicus Curige Brief

10. On 12 January 2007, the Appeals Chamber allowed the non-governmental
organization “Open Society Justice Initiative™ (“Amicus Curige”) to file a brief (“Amicus
Curiae Brief”) on (1) the distinction between hate speech, direct and public incitement to
commit genocide and genocide (including a section on the temporal jurisdiction of the
Tribunal); and (2) the issue of whether hate speech could amount to persecution as a crime
against humanity.'”® In that Decision the Appeals Chamber allowed the parties to respond to
the Amicus Curiae Brief,”” which they subsequently did within the prescribed time-limit.*

E. Standards for appellate review

11.  The Appeals Chamber recalls the requisite standards for appellate review pursuant to
Article 24 of the Statute. Article 24 of the Statute addresses errors of law which invalidate the
decision and errors of fact which occasioned a miscarriage of justice.

12.  The party alleging an error of law must advance arguments in support of its claim and
explain how the error invalidates the decision. However, even if the appellant’s arguments do
not support his claim, the Appeals Chamber may on its own initiative uphold on other
grounds the claim that there has been an error of law.” Exceptionally, the Appeals Chamber
may also hear arguments where a party has raised a legal issue which would not lead to the
invalidation of the judgement, but which is of general significance for the Tribunal’s
jurisprudence.”

'7 See Ngeze Notice of Appeal.

% Decision on the Admissibility of the Amicus Curiae Brief Filed by the “Open Society Justice Initiative” and

on its Request to Be Heard at the Appeals Hearing, 12 January 2007 (“Decision of 12 January 2007”).

1% Decision of 12 January 2007, p. 4.

% The Appellant Jean-Bosco Barayagwiza’s Response to the Amicus Curiae [Brief] filed by “Open Society

Justice Initiative”, 8 February 2007 (“Barayagwiza's Response to the Amicus Curiae Brief”); Réponse au

mémoire de |’amicus curiae, 12 February 2007 (“Nahimana’s Response to the Amicus Curiae Brief”); Appellant

Hassan Ngeze’s Response to Amicus Curiae Brief Pursuance [sic] to the Appeal [sic) Chamber’s Decision of

12.01.2007, 12 February 2007 (“Ngeze's Response to the Amicus Curiae Brief"); Prosecutor’s Response to the

“4dmicus Curiae Brief in Ferdinand Nahimana, Jean-Bosco Barayagwiza and Hassan Ngeze v. The Prosecutor”,

12 February 2007 (“Prosecutor’s Response to the Amicus Curiae Brief”).

2! See for example Halilovi¢é Appeal Judgement, para. 7; Limaj et al. Appeal Judgement, para. 9; Muhimana

Appeal Judgement, para. 7; Blagojevi¢ and Joki¢ Appeal Judgement, para. 7, Brdanin Appeal Judgement,
ara. 9.

B See for example Halilovi¢ Appeal Judgement, para. 6; Blagojevi¢ and Joki¢é Appeal Judgement, para. 6;

Brdanin Appeal Judgement, para. 8; Simi¢ Appeal Judgement, para. 7; Staki¢ Appeal Judgement, para. 7; Tadic

Appeal Judgement, para. 247.
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13, If the Appeals Chamber finds that the Trial Chamber applied a wrong legal standard:

it is open to the Appeals Chamber to articulate the correct legal standard and to review the
relevant findings of the Trial Chamber accordingly. In doing so, the Appeals Chamber not
only corrects a legal error, but applies the correct legal standard to the evidence contained
in the trial record, in the absence of additional evidence, and must determine whether it is
itself convinced beyond reasonable doubt as to the factual finding challenged by [one of
the parties), before that finding is confirmed on appeal.”

14,  With regard to errors of fact, it is well established that the Appeals Chamber will not
lightly overturn findings of fact made by a Trial Chamber.* Where an error of fact is alleged,
the Appeals Chamber must give deference to the assessment of the Trial Chamber which
received the evidence at trial, since the Trial Chamber is in a better position to evaluate
testimony, as well as the demeanour of witnesses. The Appeals Chamber will only interfere
with the findings of the Trial Chamber where no reasonable trier of fact could have reached
the same finding, or where the finding is wholly erroneous. An erroneous finding will be set
aside or revised only if the etror occasioned a miscarriage of justice.”

15.  As for the standard of review where additional evidence has been admitted on appeal, .
the Naletilic and Martinovi¢ Appeal Judgement recalied that:

[tlhe Appeals Chamber in Kupredkic established the standard of review when additional
evidence has been admitted on appeal, and held:

The test to be applied by the Appeals Chamber in deciding whether or
not to uphold a conviction where additional evidence has been
admitted before the Chamber is: has the appellant established that no
reasonable tribunal of fact could have reached a conclusion of guilt
based upon the evidence before the Trial Chamber together with the
additional evidence admitted during the appellate proceedings.

The standard of review employed by the Appeals Chamber in that context was whether a
reasonable trier of fact could have been satisfied beyond reasonable doubt as to the finding
in question, a deferential standard. In that situation, the Appeals Chamber in Kupreski¢ did
not determine whether it was satisfied itself, beyond reasonable doubt, as to the conclusion
reached, and indeed, it did not need to do so, because the outcome in that situation was that
no reasonable trier of fact could have reached a finding of guilt.2

16.  Arguments of a party which stand no chance of causing the impugned decision to be .
reversed or revised may be summarily dismissed by the Appeals Chamber and need not be
considered on the merits.”” The appealing party is expected to provide precise references to
relevant transcript pages or paragraphs in the judgement to which challenges are being

3 Blaski¢ Appeal Judgement, para. 15. See also Halilovié Appeal Judgement, para. 8; Limaj et al. Appeal
Judgement, para. 10; Kordi¢ and Cerkez Appeal Judgement, para. 17.
¥ Halilovi¢ Appeal Judgement, paras. 9-10; Limaj et al. Appeal Judgement, para. 12; Muhimana Appeal
Judgement, para. 8; Blagojevi¢ and Joki¢ Appeal Judgement, para. 9.
| 3 See for example Halilovié Appeal Judgement, para. 9; Limaj et al. Appeal Judgement, para. 13; Muhimana
Appeal Judgement, para, 8; Blagojevi¢ and Joki¢ Appeal Judgement, para. 9.
8 Naletilic and Martinovié Appeal Judgement, para. 12 (footnotes omitted).
%7 See for example Halilovié Appeal Judgement, para. 12; Limaj et al. Appeal Judgement, para. 14; Muhimana
Appeal Judgement, para 9; Blagojevié and Joki¢ Appeal Judgement, para. 10; Brdanin Appeal Judgement,
paras. 16-31.
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" made.” Furthermore, “one cannot expect the Appeals Chamber to give detailed consideration
to submissions of the parties if they are obscure, contradictory, vague, or if they suffer from

other formal and obvious insufficiencies™.*

17.  Finally, it should be recalled that the Appeals Chamber has inherent discretion in
selecting which submissions merit a detailed reasoned response in writing.® The Appeals

Chamber will accordingly dismiss arguments which are manifestly unfounded without
providing detailed reasoning.*

II. INDEPENDENCE AND IMPARTIALITY OF THE TRIBUNAL
A. Introduction

18.  The Appellants contend that the Trial Chamber violated their right to be tried by an
independent and impartial tribunal and, hence, their right to a fair trial as provided in
Articles 19 and 20 of the Statute.”

. 19. The Appeals Chamber recalls that independence is a functional attribute which

implies that the institution or individual possessing it is not subject to external authority and
has complete freedom in decision-making; independence refers in particular to the
mechanisms aimed at shielding the institution or person from external influences.”

28 practice Direction on Formal Requirements for Appeals from Judgement, para. 4(b)(ii). See also, for example,
Halilovi¢ Appeal Judgement, para. 13; Limaj et al. Appeal Judgement, para. 15; Muhimana Appeal Judgement,
?ara 10; Blagojevi¢ and Joki¢é Appeal Judgement, para. 1 I; Brdanin Appeal Judgement, para. 15.

9 Vasiljevié Appeal Judgement, para. 12. See also, for example, Halilovic Appeal Judgement, para. 13; Limaj et
al. Appeal Judgement, para. 15, Muhimana Appeal Judgement, para 10; Blagojevi¢ and Joki¢ Appeal
Judgement, para. 11.

% Halilovi¢ Appeal Judgement, para. 12; Limaj et al. Appeal Judgement, para. 16, Muhimana Appeal Judgement,
para 10; Blagojevi¢ and Joki¢ Appeal Judgement, para. 11; Brdanin Appeal Judgement, para. 16.

! Halilovié Appeal Judgement, para. 12; Limaj et al. Appeal Judgement, para. 16, Muhimana Appeal Judgement,
para. 10; Blagojevi¢é and Joki¢ Appeal Judgement, para, 11; Brdanin Appeal Judgement, paras. 18-31.

2 Nahimana Notice of Appeal, p. 6; Nahimana Appellant’s Brief, paras. 11-41; Barayagwiza Notice of Appeal,
. p. 1; Barayagwiza Appellant’s Brief, paras. 10-45; Ngeze Notice of Appeal, paras. 22-27; Ngeze Appellant’s

Brief, paras. 109-114.

3 See Basic Principles on the Independence of the Judiciary, UN Doc. A/CONF.121/22/Rev. 1 at p. 59 (1983),
adopted by the Seventh United Nations Congress on the Prevention of Crime and the Treatment of Offenders,
Milan, 26 August to 6 September 1985, and confirmed by the General Assembly in its Resolutions 40/32 of
29 November 1985 and 40/146 of 13 December 1985, paras, 2-4.

2. The judiciary shall decide matters before them impartially, on the basis of facts and in accordance
with the law, without any restrictions, improper influences, inducements, pressures, threats or
interferences, direct or indirect, from any quarter or for any reason.

3. The judiciary shall have jurisdiction over all issues of a judicial nature and shall have exclusive
authority to decide whether an issue submitted for its decision is within its competence as defined by
law.

4. There shall not be any inappropriate or unwarranted interference with the judicial process, nor shall
judicial decisions by the courts be subject to revision. This principle is without prejudice to judicial
review or to mitigation or commutation by competent authorities of sentences imposed by the judiciary,
in accordance with the law.

A07-0137 (E) 3

[ Translation certified by LSS, ICTR |




Ferdinand Nahimana, Jean-Bosco Barayagwiza, Hassan Ngeze v. The Prosecutor, Case No, ICTR-99-52-A

'...— L]

St [08S ln: /ﬂ‘

Impamahty is a personal attribute which implies lack of bias and prejudice;* it addresses the
conduct and frame of mind to be expected of the Judges in a given case.™

20.  The Appeals Chamber will first examine the allegations relating to independence.

B. Independence of the Tribunal

21.  In support of his first ground of appeal, Appellant Barayagwiza alleges that political
pressure was exerted on the Tribunal in order to have the Decision of 3 November 1999
reviewed,* and that, in the circumstances, the procedure that led to the Decision of
31 March 2000°” amounted to an abuse of process.”® The Appeals Chamber takes this to mean
that the Appellant is asserting that the Tribunal, and in particular the Judges of the Appeals
Chamber, lacked independence in the conduct of the proceedings between the Decision of
3 November 1999 and the Decision of 31 March 2000.

1. Procedural history

22, On 17 November 1998 Trial Chamber II dismissed the preliminary motion filed by
the Appellant contesting the legality of his arrest on 15 April 1996 and his detention until his
transfer to the Tribunal’s Detention Facility on 19 November 1997 In its Decision of
3 November 1999, the Appeals Chamber granted the appeal lodged by the Appellant against
this decision. It found that there had been a violation of the Appellant’s right to be brought to
trial without delay (pursuant to Rule 40 bis of the Rules of Procedure and Evidence
(“Rules™)) and of his right to an initial appearance without delay upon his transfer to the
Tribunal’s detention unit (Rule 62 of the Rules).” The Appeals Chamber further found that
the facts of the case justified the application of the abuse of process doctrine, in that the
Appellant’s right to be informed without delay of the general nature of the charges brought
against him and his right to challenge the legality of his continued detention had been
violated.” Finally, the Appeals Chamber found that the Prosecution had failed in its
obligation to prosecute the case with diligence.”” The Appeals Chamber accordingly rejected
the Indictment, directed a definitive halt to the proceedings, ordered the immediate release of

3 Final Report by the Special Rapporteur, L.M. Singhvi, “The administration of justice and the human rights of
detainees: study on the independence and impartiality of the judiciary, jurors and assessors and the independence
of lawyers”, Commission on Human Rights, Sub-Commission on Prevention of Discrimination and Protection of
Minorities, 38" Session, Item 9(c) of the provisional agenda, Doc. UN E/CN.4/Sub.2/1985/18/Add.1,
31 July 1985, para. 79,

See infra section Il. C. 1.

8 Jean-Bosco Barayagwiza v. The Prosecutor, Case No. ICTR-97-19-AR72, Decision, 3 November 1999
(“Decision of 3 November 1999”).
% Jean-Bosco Barayagwiza v. The Prosecutor, Case No. ICTR-97-19-AR72, Decision (Prosecutor’s Request for
Review or Reconsideration), 31 March 2000 (“Decision of 31 March 2000”).
% Barayagwiza Appeliant’s Brief, paras. 22-32; Barayagwiza Brief in Reply, paras. 9, 11 and 13.
% The Prosecutor v. Jean-Bosco Barayagwiza, Case No. ICTR-97-19-1, Decision on the Extremely Urgent
Motion by the Defence for Orders to Review and/or Nullify the Arrest and Provisional Detention of the Suspect,
17 November 1998.
“ Decision of 3 November 1999, para. 100.
4 lb:d para. 101,

ldem
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the Appellant, and — point 4 of the Disposition — directed the Registrar to make the necessary
arrangements for the delivery of the Appellant to the Cameroonian authorities.”

23.  On 5 November 1999 Appellant Barayagwiza filed a “Notice for Review and Stay of
Dispositive Order No. 4 of the Decision of the Appeals Chamber dated 3 November 1999,
arguing that he could not be delivered to the Cameroonian authorities and requesting the
Chamber to grant him the liberty to choose his final destination.* The Appellant withdrew
this request on 18 November 1999, when he asked the Appeals Chamber to direct that its
Decision of 3 November 1999 be implemented in foto without any further delay.” On
19 November 1999, the Government of Rwanda requested leave to appear as amicus curiae
on the issue of delivering the Appellant to the Cameroonian authorities,*

24.  On 22 November 1999 the Prosecutor informed the Appeals Chamber of her intention
to file a request for review, or alternatively for reconsideration, of the Decision of
3 November 1999.” On 25 November 1999 the Appeals Chamber ordered that execution of
the 3 November 1999 Decision be deferred pending the filing of the Prosecutor’s Request for
Review or Reconsideration.”® On 1 December 1999 the Prosecutor filed her Request for
Review or Reconsideration of the Decision of 3 November 1999.%

25.  On 8 December 1999 the Appeals Chamber issued an Order maintaining the stay of
execution ordered on 25 November 1999 and setting dates for the parties’ filings.* It further
stated that the Appeals Chamber would hear the arguments of the parties on the Prosecutor’s
Request for Review and Reconsideration, and provided for the Rwandan authorities to appear
as amicus curiae with respect to the modalities of the release of the Appellant, if this question

“ Ibid., para. 113.

“ Jean-Bosco Barayagwiza v. The Prosecutor, Case No. ICTR-97-19-AR72, Notice of Review and Stay of
Dispositive Order No. 4 of the Decision of the Appeals Chamber dated 3 November 1999, filed on
5 November 1999, paras. 1-3.

S The Prosecutor v. Jean-Bosco Barayagwiza, Case No. ICTR-97-19-AR72, Withdrawal of the Defence’s
“Notice of Review and Stay of Dispositive Order No. 4 of the Decision of the Appeals Chamber dated
3" November, 1999”, dated on [sic] 5™ November 1999, filed on 18 November 1999, para. 24.

“ The Prosecutor v. Jean-Bosco Barayagwiza, Case No. ICTR-97-19-AR72, Request by the Government of the
Republic of Rwanda for Leave to Appear as Amicus Curiae pursuant to Rule 74, filed in English on
19 November 1999 (“Request by Rwanda for leave to appear as amicus curiae™).

*1 The Prosecutor v. Jean-Bosco Barayagwiza, Case No. ICTR-97-19-AR72, Notice of Intention to File Request
for Review of Decision of the Appeals Chamber of 3 November 1999 (Rule 120 of the Rules of Procedure and
Evidence of the International Criminal Tribunal for Rwanda), dated 19 November 1999 but filed on
22 November 1999.

® Jean-Bosco Barayagwiza v. The Prosecutor, Case No. ICTR-97-19-AR72, Order, dated 25 November 1999
but filed on 26 November 1999 (*Order of 25 November 1999”), p. 3. The Appeals Chamber also specified that
the release of Appellant Barayagwiza be subjected to the directive to the Registrar to make the necessary
arrangements for the delivery of the Appellant to the Cameroonian authorities.

 The Prosecutor v. Jean-Bosco Barayagwiza, Case No. ICTR-97-19-AR72, Prosecutor’s Motion for Review or
Reconsideration of the Appeals Chamber Decision rendered on 3 November 1999 in Jean-Bosco Barayagwiza v.
The Prosecutor and Request for Stay of Execution, filed on 1 December 1999 and corrected on
20 December 1999 (“Prosecutor’s Motion for Review or Reconsideration”). See also The Prosecutor v.
Jean-Bosco Barayagwiza, Case No, ICTR-97-19-AR72, Brief in Support of the Prosecutor’s Motion for Review
of the Appeals Chamber Decision rendered on 3 November 1999 in Jean-Bosco Barayagwiza v. The Prosecutor
following the Orders of the Appeals Chamber dated 25 November 1999, filed on 1 December 1999.

50 Jean-Bosco Barayagwiza v. The Prosecutor, Case No. ICTR-97-19-AR72, Order, 8 December 1999 (“Order of
8 December 1999™), p. 3.
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. came to be addressed.” The Government of Rwanda filed its Amicus Curiae Brief on

15 February 2000% and the Prosecutor’s Request for Review and Reconsideration was heard
in Arusha on 22 February 2000.

26.  On 31 March 2000 the Appeals Chamber reviewed its Decision of 3 November 1999
in light of the new facts, which diminished the role played by the Prosecution’s failings and
the extent of the violation of the rights of Appellant Barayagwiza,” although such violation
was confirmed by the Chamber.* It considered that the new facts presented by the Prosecutor
could have been decisive in the decision, in particular as regards the remedy which had been
ordered.*® As a consequence, the Appeals Chamber replaced the Disposition in the Decision
of 3 November 1999, rejecting the Appellant’s application for his release and deciding to
modify the remedy ordered by providing either for financial compensation if the Appellant
was found not guilty, or for reduction of his sentence if he was convicted.*

27.  Thereafter, Appellant Barayagwiza filed a motion for review or reconsideration of the
Decision of 31 March 2000,” and that motion was dismissed on 14 September 2000 without
examination of the merits.”® On 23 June 2006, the Appeals Chamber dismissed a further
motion by Appellant Barayagwiza which infer alia requested the reconsideration and
annulment of the Decision of 31 March 2000, as well as examination of the abuse of process
allegedly committed by the Trial Chamber since the Decision of 3 November 1999; the
Chamber held that the proper place for such requests was in an appeal against the Judgement
on the merits.® The Appeals Chamber will consider below the arguments in this respect
developed by the Appellant in his submissions on appeal.*

2. Examination of the Appellant’s arguments

28.  The right of an accused to be tried before an independent tribunal is an integral
component of his right to a fair trial as provided in Articles 19 and 20 of the Statute.*' Article
11(1) of the Statute provides that “[t]he Chambers shall be composed of sixteen permanent
independent judges, no two of whom may be nationals of the same State, and 2 maximum at
any one time of nine ad litem independent judges appointed in accordance with article 12 fer,

' Order of 8 December 1999, p. 3.

52 The Prosecutor v. Jean-Bosco Barayagwiza, Case No. ICTR-97-19-AR72, Amicus Curiae Brief of the
Government of the Republic of Rwanda, filed pursuant to Rule 74 of the Rules of Procedure and Evidence,
15 February 2000.

53 Decision of 31 March 2000, para. 71.

* Ibid., para. 74.

% Ibid., para. 71.

% Ibid., para. 75.

37 Jean-Bosco Barayagwiza v. Prosecutor, Case No. ICTR-97-19-AR72, Appellant’s Extremely Urgent Motion
for Review and/or Reconsideration of the Appeals Chamber’s Decision rendered on 31 March 2000 and Stay of
Proceedings, 28 July 2000.

38 Jean-Bosco Barayagwiza v. Prosecutor, Case No. ICTR-97-19-AR72, Decision on Motion for Review and/or
Reconsideration, 14 September 2000 (“Decision of 14 September 2000”).

% Decision on Appellant Jean-Bosco Barayagwiza’s Motion Requesting Examination of Defence Motion dated
28 July 2000 and Remedy for Abuse of Process, 23 June 2006, as amended by the Corrigendum to the Decision
on Appellant Jean-Bosco Barayagwiza’s Motion Requesting Examination of Defence Motion dated
28 July 2000 and Remedy for Abuse of Process, 28 June 2006.

 See infra Il. B. 2. and IIL.

® Gali¢ Appeal Judgement, para. 37; Kayishema and Ruzindana Appeal Judgement, paras. 51 and 55;
Furund?ija Appeal Judgement, para. 177.
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paragraph 2, of the present Statute, no two of whom may be nationals of the same State”. The
independence of the Judges of the Tribunal is guaranteed by the standards for their
selection, the method of their appointment,®® their conditions of service® and the immunity

they enjoy.®® The Appeals Chamber further notes that the independence of the Tribunal as a
judicial organ was affirmed by the Secretary-General at the time when the Tribunal was
created,® and the Chamber reaffirms that this institutional independence means that the
Tribunal is entirely independent of the organs of the United Nations” and of any State or

group of States.® Accordingly, the Appeals Chamber considers that there is a strong
presumption that the Judges of the Tribunal take their decisions in full independence,” and it

is for the Appellant to rebut this presumption.

29.  The Appeals Chamber observes that the Appellant provides various illustrations of
what he terms “pressures”, which allegedly prevented the Judges from reaching their decision
in full independence; it will set these out, and then consider each of them in turn.

(a) Pressures exerted by the Government of Rwanda

30.  The Appellant includes in the pressures allegedly exerted by Rwanda following the
Decision of 3 November 1999: the official and public condemnation of this Decision by the
Government of Rwanda; the subsequent suspension of its cooperation with the Tribunal;™ the
refusal to allow the Prosecutor to visit her office in Kigali;” the refusal to receive her and the

62 Gee Article 12 of the Statute, which provides that the Judges of the Tribunal “shall be persons of high moral
character, impartiality and integrity, who possess the qualifications required in their respective countries for
aj)pointment to the highest judicial offices”.
 See Articles 12 bis and 12 ter of the Statute. In particular, the Judges of the Tribunal shall be elected by the
General Assembly from a list submitted by the Security Council, which prevents abusive or discriminatory
nominations and ensures that no State or group of States shall play a dominating role in the nomination of
Judges.
 The conditions of service and compensation for Judges of the Tribunal are established by the General
Assembly (see for example, Questions relating to the programme budget for the biennium 1998-1999, UN Doc.
A/RES/53/214, 11 February 1999, section VIII). These ensure that Judges have financial security during and
after their mandate.
% The Judges' privileges and immunities set out in Article 29(2) of the Statute guarantee their independence by
EGrotecting them from personal civil suits for improper acts or omissions in the exercise of their judicial functions.
Report of the Secretary-General pursuant to paragraph 5 of Security Council Resolution 955 (1994),
13 February 1995 (U.N. Doc $/1995/134) (“UN Secretary-General’s Report, 13 February 1995”), para. 8.
7 Kayishema and Ruzindana Appeal Judgement, para. 55.
 UN Secretary-General’s Report, 13 February 1995, para. 8.
% The Appeals Chamber notes that the European Court of Human Rights ruled in the case of Naletili¢ v. Croatia
(European Court of Human Rights, Decision as to the Admissibility of Application No. 51891/99, 4 May 2000,
para. (1) on the impartial and independent character of the International Tribunal for the Prosecution of Persons
Responsible for Serious Violations of International Humanitarian Law Committed in the Territory of the Former
Yugoslavia since 1991 (“ICTY™), and found that ICTY was “an international court which, in view of the content
of its Statute and Rules of Procedure, offers all the necessary guarantees including those of impartiality and
independence, in view of the content of its Statute and Rules of Procedure”. It should be emphasised that these
same guarantees were reproduced in the Statute and Rules of the Tribunal, the Statute of the Tribunal being an
adaptation of that of ICTY and the Rules of the Tribunal being based on those of ICTY (see paragraphs 9 and 18
of the UN Secretary-General’s Report of 13 February 1995 and Article 14 of the Statute which provides that the
Judges would adopt the Rules of Evidence and Procedure of ICTY (“ICTY Rules”) with such changes as they
deemed necessary).
™ Barayagwiza Appellant’s Brief, para, 23,
" Ibid., para. 24. Barayagwiza refers in the footnote to a sentence which has as its sole reference: "World Africa.
Thursday, November 11, 1999",
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continued suspension of its cooperation after the filing of the Prosecutor’s Request for
Review and Reconsideration,” and the statements — akin to threats according to the Appellant

— made by the Attorney General of Rwanda at the hearing of 22 February 2000.”

31.  The Appellant submits that the political pressures exerted by the Government of
Rwanda resulted in the refusal by the Registrar, in violation of the Decision of 3 November
1999, to release him,™ and in the subsequent decisions rendered by the Appeals Chamber: (1)
the stay of execution of the Decision of 3 November 1999, and the continued detention of the
Appellant;” (2) the leave to appear as amicus curiae granted to the Government of Rwanda;™
and (3) the review, on 31 March 2000, of its Decision of 3 November 1999. He further
alleges that this review and the prior proceedings violated his right to a fair hearing or
amounted to an abuse of process.”

32.  The Appeals Chamber notes that certain official statements from Rwanda, following

the Decision of 3 November 1999, may be regarded as an attempt to exert pressure on the

Tribunal in order to prevent the release of the Appellant as ordered by that Decision. The

same applies to the suspension of cooperation of Rwanda with the Tribunal. However, the

Appeals Chamber considers that the fact that pressures were exerted is not enough to .
establish that the Judges who ruled in this context on the Prosecutor’s Request for Review or !
Reconsideration were influenced by those pressures.

33.  Concerning the release of Appellant Barayagwiza ordered by the Decision of
3 November 1999, the Appeals Chamber observes that such release could only have taken
place after the Registrar had taken the necessary measures for delivering him to the
Cameroonian authorities.” The Appeals Chamber notes that the Appellant produces no
evidence capable of convincing the Appeals Chamber that the Registrar violated the terms of
the Decision of 3 November 1999.”

34,  As to the decision to order a stay of execution of the Decision of 3 November 1999,
the Appeals Chamber observes that the Appellant merely makes a vague allegation without
demonstrating how the Government of Rwanda influenced that order. The Appeals Chamber
therefore rejects this contention.

35. Lastly, the Appeals Chamber recalls that the purpose of the request by the
Government of the Republic of Rwanda for leave to appear as amicus curiae was to state .
Rwanda’s position as to the choice of location for the release of the Appellant.* The Appeals

72 Ibid., para. 28. The Appellant further contends that Rwanda maintained this attitude until the Appeals Chamber
reviewed the Decision of 3 November 1999, and that the Tribunal failed to issue any official protest against this.
™ Ibid., paras. 29-30.

™ Ibid., para. 25.

™ Ibid., para. 26.

" Ibid., para. 31.

7 Ibid., paras. 31-32.

™ This condition had in fact been expressly reaffirmed in the Order of 25 November 1999,

™ Moreover, Appellant Barayagwiza can hardly argue that the Registrar violated the Decision of 3 November
1999, since on 5 November 1999 he himself filed a "Notice for Review and Stay of Dispositive Order No. 4 of
the Decision of the Appeals Chamber dated 3 November 1999” (Dispositive Order No. 4 instructed the Registrar
to take the necessary measures to transfer the Appelant to the Cameroon authorities), and only withdrew this on
18 November 1999,

%0 Request by Rwanda for leave to appear as anticus curiae, para. 2.
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Chamber observes that Rule 74 of the Rules makes provision for a State to appear as amicus
curiae when the Chamber considers it desirable for the proper determination of the case. The
Appeals Chamber considers that the Government of Rwanda had a legitimate interest to be
heard on the issue of the choice of location for the release of the Appellant, given that an
international watrant of arrest had been issued against him by Rwanda, that that country had
tried unsuccessfully to obtain his extradition from Cameroon,” and that it had concurrent
jurisdiction to prosecute the Appellant.*> The Appeals Chamber accordingly finds that the
appearance of the Government of Rwanda as amicus curiae was consistent with Rule 74. The
Appeals Chamber cannot accept the Appellant’s submission that the Order of
8 December 1999 was the result of political pressure.

36. The Appeals Chamber finds that the Appellant confines himself to listing the
pressures which, in his view, were exerted on the Tribunal by the Government of Rwanda,
and to asserting that those pressures led to the “annulment” of the Decision of
3 November 1999.2 However, at no time does he show that the Judges who rendered the
Decision of 31 March 2000 were influenced by those pressures.

\. (b) Alleged statement by the spokesman for the United Nations Secretary-General

37.  The Appellant asserts that the spokesman for the United Nations Secretary-General, in
reaction to the Decision of 3 November 1999, expressed direct support for the Government of
Rwanda, stating: “[w]hat about the human rights of his victims?”, thereby compromising the
independence of the Tribunal.*

38, The Appeals Chamber notes first that Appellant Barayagwiza has produced no
evidence in support of this allegation, since the newspaper article he cites has never been
tendered or admitted into evidence. The Appeals Chamber is further of the opinion that, even
if these words had been said, that would not suffice to show that they played a role in the
Judges’ decision.”

(¢) The statements by the Prosecutor at the hearing of 22 February 2000

39, The Appellant submits that the Prosecutor’s statement at the hearing of

. 22 February 2000 that the Tribunal would be closed down if the Decision of
3 November 1999 was not “reversed” increased the pressure exerted by the Government of
Rwanda on the Tribunal. He also argues that, by these statements, the Prosecutor failed in her
duty to act independently.® Thus he appears to intimate that the Prosecutor, like the
Government of Rwanda, compromised the independence of the Tribunal.

40. The Appeals Chamber notes that the Prosecutor’s duty to act independently is distinct
from that of the Judges, given the particular role played by the Prosecutor within the

#1 Decision of 3 November 1999, para. 6.

82 Article 8(1) of the Statute.

® Barayagwiza Appellant’s Brief, paras. 23 and 31.

% Ibid., para. 27, citing the National Post {Canadian newspaper) of 6 November 1999.

® In this regard, it should be recalled that the Tribunal and its Judges are independent of the other organs of the
United Nations: see supra, para. 28.

% Barayagwiza Appellant’s Brief, para. 30.
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" Tribunal. The Prosecutor is effectively a party to the proceedings like the accused.” The duty
of the Prosecutor to act independently is laid down in Article 15(2) of the Statute:

The Prosecutor shall act independently as a separate organ of the International Tribunal for
Rwanda. He or she shall not seek or receive instructions from any government or from any
other source.

41.  The Appeals Chamber finds that, in simply citing the statements made by the
Prosecutor at the hearing of 22 February 2000, the Appellant has failed to provide any
evidence tending to show that the Prosecutor acted on behalf of the Government of Rwanda.

42.  As to the allegation that the Prosecutor undermined the independence of the Tribunal,
the Appeals Chamber recalls that, in its Decision of 31 March 2000, the Chamber reacted in
the following manner to the statements by the Prosecutor cited by Appellant Barayagwiza:

The Chamber notes also that, during the hearing on her Motion for Review, the Prosecutor

based her arguments on the alleged guilt of the Appetlant, and stated she was prepared to

demonstrate this before the Chamber. The forcefulness with which she expressed her

position compels us to reaffirm that it is for the Trial Chamber to adjudicate on the guilt of

an accused, in accordance with the fundamental principle of the presumption of innocence, .
as incorporated in Article 20(3) of the Statute of the Tribunal ®®

43.  The Appeals Chamber can only agree with this affirmation, and notes that, far from
yielding to the alleged pressures applied by the Prosecutor, the Appeals Chamber strove to re-
emphasize in its Decision of 31 March 2000 the respective roles of the Prosecutor and the
Judges. It thus reaffirmed its concern and resolve to render justice in full independence.
Consequently, the appeal on this point must fail.

3. Conclusion

44,  The Appeals Chamber recalls that it reaffirmed its independence in its Decision of
31 March 2000:

Before proceeding to consider the Motion for Review, the Chamber notes that during the
hearing on 22 February 2000 in Arusha, Prosecutor Ms Carla Del Ponte made a statement
regarding the reaction of the Government of Rwanda to the Decision. She stated that: "The
Government of Rwanda reacted very seriously in a tough manner to the Decision of .
3 November 1999”, Later, the Attorney General of Rwanda appearing as representative of
the Rwandan Government, in his submissions as “amicus curiae” to the Appeals Chamber,
openly threatened the non co-operation of the peoples of Rwanda with the Tribunal if faced
with an unfavourable Decision by the Appeals Chamber on the Motion for Review. The
Appeals Chamber wishes to stress that the Tribunal is an independent body, whose
decisions are based solely on justice and law. If its decision in any case should be followed
by non-cooperation, that consequence would be a matter for the Security Council.*’

45.  The Appeals Chamber further recalls that, far from having “reversed” the Decision of
3 November 1999 as the Appellant contends,” what the Decision of 31 March 2000 did was

¥ See Rule 2 of the Rules, which defines the term “Party” to mean the Prosecutor or the Accused.
% Decision of 31 March 2000, para. 35.

% Ibid , para. 34 (emphasis added). See also Declaration of Judge Rafael Nieto-Navia, paras. 11 and 14.
* Barayagwiza Appellant’s Brief, para, 32.
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to review the former Decision in the light of the new facts presented by the Prosecutor® by
amending its Disposition.”

46.  The Appeals Chamber finds that Appellant Barayagwiza has failed to show that there
was any violation of the principle of judicial independence. This limb of his first ground of
appeal is dismissed. .

C. Impartiality of the Judges

1. Applicable law

47. The right of an accused to be tried before an impartial tribunal is an integral
component of his right to a fair trial as provided in Articles 19 and 20 of the Statute.”
Furthermore, Article 12 of the Statute cites impartiality as one of the essential qualities of
any Tribunal Judge, while Rule 14(A) of the Rules provides that, before taking up his duties,
each Judge shall make a solemn declaration that he will perform his duties and exercise his
powers “impartially and conscientiously”. The requirement of impartiality is again recalled in

(. Rule 15(A) of the Rules, which provides that “[a] judge may not sit in any case in which he
has a personal interest or concerning which he has or has had any association which might
affect his impartiality”.

48.  The Appeals Chamber reiterates that there is a presumption of impartiality which
attaches to any Judge of the Tribunal and which cannot be easily rebutted. In the absence of
evidence to the contrary, it must be assumed that the Judges “can disabuse their minds of any
irrelevant personal beliefs or predispositions”.** Therefore, it is for the appellant doubting the
impartiality of a Judge to adduce reliable and sufficient evidence to the Appeals Chamber to
rebut this presumption of impartiality.”

49.  In the dkayesu Appeal Judgement, the Appeals Chamber recalled the criteria set out
by the ICTY Appeals Chamber regarding the obligation of impartiality incumbent upon a
Judge:

That there is a general rule that a Judge should not only be subjectively free from bias, but also that
there should be nothing in the surrounding circumstances which objectively gives rise to an

. appearance of bias. On this basis, the Appeals Chamber considers that the following principles
should direct it in interpreting and applying the impartiality requirement of the Statute:

A. A Judge is not impartial if it is shown that actual bias exists.
B. There is an unacceptable appearance of bias if:

(i) a Judge is a party to the case, or has a financial or proprietary interest in the outcome of a
case, or if the Judge’s decision will lead to the promotion of a cause in which he or she is

% Decision of 31 March 2000, para. 74.

* Ibid., para. 75.

% Gali¢ Appeal Judgement, para. 37; Rutaganda Appeal Judgement, para. 39; Kayishema and Ruzindana
Appeal Judgement, paras. 51 and 55; FurundZija Appeal Judgement, para. 177.

% Gali¢ Appeal Judgement, para. 41; Kayishema and Ruzindana Appeal Judgement, para. 55; Akayesu Appeal
Judgement, para. 91; Celebiéi Appeal Judgement, para. 707; FurundZija Appeal Judgement, paras. 196-197,

% Furund?ija Appeal Judgement, para. 197.

% Semanza Appeal Judgement, para. 13; Nivitegeka Appeal Judgement, para. 45; Akayesu Appeal Judgement,
para. 91; Celebi¢i Appeal Judgement, para. 707; Furund?ija Appeal Judgement, para. 197.
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o ’ involved, together with one of the parties. Under these circumstances, a Judge's
disqualification from the case is automatic; or

(ii) the circumstances would lead a reasonable observer, properly informed, to reasonably
apprehend bias.”’

50.  The test of the reasonable observer, properly informed, refers to “an informed person,
with knowledge of all the relevant circumstances, including the traditions of integrity and
impartiality, apprised also of the fact that impartiality is one of the duties that Judges swear
to uphold”.”® The Appeals Chamber must therefore determine whether such a hypothetical
fair-minded observer, acting in good faith, would accept that a Judge might not bring an
impartial and unprejudiced mind to the issues arising in the case.”

2. Examination of Appellant’s arguments

(a) Distortion of evidence

51.  Appellant Nahimana submits that the Judges showed bias in distorting the following
evidence: Valérie Bemeriki’s testimony;'® interview of 25 April 1994;'" and the article,
“Rwanda. Current Problems and Solutions.”'” The Appeals Chamber concludes below that .
the Trial Chamber did not distort the testimony of Witness Valérie Bemeriki.'” The Appeals

Chamber considers here the grievances concerning the interview of 25 April 1994 and the

article, “Rwanda: Current Problems and Solutions”.

(i) Interview of 25 April 1994

52.  Appellant Nahimana claims that the Trial Chamber misinterpreted in four respects the
interview recorded on 24 April 1994 and broadcast the following day on Radio Rwanda
(“interview of 25 April 1994” or “Exhibit P105/2B”): (1) in concluding that the Appellant
had associated the Tutsi ethnic group with the “enemy”;'™ (2) in concluding that the
Appellant had used a verb which could mean “to kill”;'* (3) in concluding that the Appellant
knew of the events taking place in Rwanda at the time of the interview;'® (4) in not taking
account of the fact that the end of the interview, which showed the absence of genocidal
intent, had been intentionally severed.'”

a. Association of Tutsi with the enemy .

*7 Akayesu Appeal Judgement, para. 203, citing Furund?ija Appeal Judgement, para. 189. See also Galié Appeal
Judgement, paras. 38-39; Rutaganda Appeal Judgement, para. 39; Celebi¢i Appeal Judgement, para. 682.
® FurundZija Appeal Judgement, para. 190. See also Gali¢ Appeal Judgement para. 40; Rutaganda Appeal
Judgement, para. 40; Kayishema and Ruzindana Appeal Judgement, para. 55; Celebié¢i Appeal Judgement,
ara. 683.
Rutaganda Appeal Judgement, para. 41; Celebiéi Appeal Judgement, para. 683.
'% Nahimana Appellant's Brief, paras. 30-31, referring to its paragraphs 455-471.
9" fbid., paras. 32-33, referring to paras. 271-287 of the Brief.
921pid., paras. 34-35, referring to paras, 250-270 of the Brief,
'% See infra XIIL. D. 1. (b) (ii) a. ii.
'% Nahimana Appellant's Brief, paras. 274-275, 287.
' Ibid., paras. 280-282; Nahimana Defence Reply, paras. 87-88.
1% bid., paras. 283-286; Nahimana Defence Reply para, 89.
'7 Ibid., paras. 276-279; see also Nahimana Defence Reply, paras. 86 and 88.
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53.  The Trial Chamber found that, in the interview of 25 April 1994, Appellant Nahimana
associated the enemy with the Tutsi ethnic group.'”® The Appeals Chamber finds that in the
interview Appellant Nahimana designates the enemy as the Inkotanyi or the Inyenzi.'” The
Appeals Chamber observes that the assimilation between Inkotanyi — recognized explicitly as
the “enemy” in the interview — and the Tutsi ethnic group was frequent in the pro-Hutu media
and, more particularly, in RTLM broadcasts.''® The Appeals Chamber further notes that in the
interview the Appellant expresses his satisfaction at the fact that RTLM had been
instrumental in the awakening of the majority people,'"' thus alluding to the fact that the
enemy was the Tutsi minority, In these circumstances, the Appeals Chamber is of the view
that the Appellant has not demonstrated that the Trial Chamber exhibited bias in considering
that he implicitly targeted the whole Tutsi population when he mentioned in his interview the
efforts of the army and of the population to stop “the enemy”.

b. Use of the verb “gufatanya™

54.  In paragraph 564 of the Judgement, the Trial Chamber concluded that the Appellant
used the verb “to work” as a euphemism for “to kill”. The Appellant submits that he used the
verb “gufatanya”, which does not mean “to work”, but “to collaborate with™.'"

55.  The Appeals Chamber notes that Exhibit P105/2B attributes to Appellant Nahimana
the use of the verb “to work together”.'” In order to determine whether an error was made in
the translation contained in this Exhibit, the Pre-Appeal Judge ordered re-certification of the
translation of the relevant portion of the interview."* Re-certification confirmed that the
Appellant used the term “bagafatanya”, which means “to collaborate” and not “to work”.'”
There was thus a translation error in Exhibit P105/2B. This error is not, however, attributable
to the Trial Chamber and does not demonstrate that it was biased. In light of the analysis
below,"® the Appeals Chamber considers it unnecessary to examine the possible impact of
this translation error on the Trial Chamber’s findings.

c. Knowledge of events in Rwanda

56.  With regard to the argument of Appellant Nahimana that he had no knowledge of the
events taking place in Rwanda on 25 April 1994, the Appeals Chamber observes that the
Appellant admits that he was able to receive RTLM broadcasts from 18 April 1994."7 After

1% Judgement, para. 966.

' Exhibit P105/2B, pp. 1 and 3.

"9 See in this regard, the conclusions of the Trial Chamber at paragraphs 473, 481, 486 of the Judgement.

""" Exhibit P105/2B, p. 2.

''2 Nahimana Appellant’s Brief, para. 281.

113 Exhibit P105/2B, p. 3.

114 Order for Re-Certification of the Record, 6 December 2006 (“Order of 6 December 2006™), pp. 2 and 4.

15 Supports audio pour confirmation de témoignages [Audio Confirmation of Testimony], 4 January 2007, p. 6.
"8 See infra XI1. D. 1,

"7 Nahimana Appellant’s Brief, para. 284. See also Judgement, para, 539, which summarises what Appellant
Nahimana said in the interview of 25 April 1994 : “[...] apart from Bujumbura where we could not listen to
RTLM, but when we arrived in Bukavu, we could listen to radio Rwanda and RTLM Radio”, Exhibit P105/2B,
p. 3. It was only between 12 and 17 April 1994, when he was in Burundi, that the Appellant was allegedly
unabie to listen to RTLM.
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reading the relevant parts of the interview, the Appeals Chamber is of the view that the
Appellant has not demonstrated that the Trial Chamber exhibited bias in finding that the
Appellant was aware of the events taking place in Rwanda when he was interviewed. In
particular, the Appeals Chamber notes that the Appellant did not deny the assertion by the
Radio Rwanda journalist that the Appellant was aware of ongoing events, but, to the contrary,
confirmed it implicitly.'"® The Appeals Chamber accordingly finds that Appellant Nahimana’s
argument on this point is unfounded.

d. Amputation of the end of the interview

57.  For the reasons given below,'"” the Appeals Chamber is of the view that the Appellant
has not shown that the Trial Chamber erred in relying on the 25 April 1994 interview,
notwithstanding his assertion that it had been cut short. A fortiori, this could not demonstrate
bias on the part of the Trial Chamber.

e. Conclusion

58.  The Appeals Chamber finds that the Appellant has not demonstrated that the Trial
Chamber showed bias by misinterpreting the interview of 25 April 1994.

(i) _“Rwanda: Current Problems and Solutions”

59.  Appellant Nahimana argues that the Trial Chamber misinterpreted his article,
“Rwanda: Current Problems and Solutions” in erroneously finding that it associated “the
enemy” and “the Tutsi league” with the whole Tutsi population.'”

60.  The Trial Chamber analysed the article in detail in its Judgement,'*' before concluding
that Appellant Nahimana had used the notion of “Tutsi league” as a “veiled reference” to the
Tutsi population as a whole and had equated this group with the enemy of democracy in
Rwanda.'? The Appeals Chamber notes that, although the article in several instances
identified the Rwandan Patriotic Front (“RPF”) as the enemy, it also made reference to a
“Tutsi league”, whose membership was undefined,'” which was seeking to overthrow the
Government or to manipulate democracy and which had links with the RPF.'* In light of the
vague nature of the language used by Appellant Nahimana, the Appeals Chamber considers
that it was not unreasonable to infer, based on the context, that the whole Tutsi population
was targeted.

61.  Appellant Nahimana further submits that his testimony and the evidence presented by
the Defence were omitted or misinterpreted by the Trial Chamber in its analysis of the article.
It was, however, open to the Trial Chamber to accept other evidence (in particular the
testimony of Expert Witness Des Forges) and to form its own opinion as to the interpretation

'8 Exhibit P105/2B, p. 3.
""" See infra VI. B. 2. and VI. B. 5.

'2 Nahimana Appellant’s Brief, paras. 250-265; Nahimana Defence Reply, paras. 82-84.
2! Judgement, paras. 634-667.

'22 1bid, paras. 667 and 966.

123 See Exhibit P25A, p. 5.

124 See Exhibit P25A, pp. 6, 7 and 9.
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of the article, The Appellant has failed to demonstrate that any impartial judge would have
accepted his testimony in this regard; nor does he show how the Defence exhibits to which he
refers'? would have impelled any impartial judge to conclusions different from those reached
by the Trial Chamber.

62. The Appeals Chamber concludes that the Trial Chamber did not misinterpret the
article, “Rwanda: Current Problems and Solutions”, and that Appellant Nahimana has thus
failed to establish that the Trial Chamber showed bias.

(b) Failure to respond to crucial arguments by the Defence

63. Nahimana contends that the Judges demonstrated that they were indeed biased against
him by failing in the Judgement to respond to his key submissions.' In particular, the
Appellant identifies two crucial theses that the Trial Chamber allegedly failed to address: (1)
his acts and statements show that he was never driven by any discriminatory intent against
the Tutsi community; (2) between April and July 1994, Radio RTLM functioned under the
effective and exclusive leadership of its Director, Phocas Habimana, and its Editor-in-Chief,

(. Gaspard Gahigi, and was under the de facto control of the army."” However, Nahimana fails
to provide any reference to specific evidence on file, or to explain which portions of his
Closing Brief and closing arguments the Trial Chamber ignored.'” In any event, the Appeals
Chamber takes the view that the Trial Chamber did in fact, in various portions of its
Judgement, consider the “crucial arguments” mentioned by Nahimana, but decided not to
accord them any credit.'® The appeal on this point is accordingly dismissed.

(¢) The visit to Rwanda

64.  Appellant Barayagwiza contends that, shortly before his trial was due to start, Judges
Pillay and Mese visited Rwanda, in order to “reinforce relations between the Rwandan
Government and the Tribunal which had been damaged by the [Decision of
3 November 1999]”."* He submits that the visit “would have created in the mind of an

125 Exhibit 1D142B is a war poem published in /mpuruza, a publication linked, according to the Appellant, to

the “Tutsi league” (T. 19 September 2002, p. 78). Exhibit 1D61 is a book entitled “Les relations interethniques
. au Rwanda & la lumiére de !’agression d'octobre 1990 [Inter-Ethnic Relations in Rwanda in light of the

Aggression of October 1990] and contains an analysis and critique of publications prepared by groups

s%pporting the RPF and addressed to the refugee community.

126 Nahimana Appeliant’s Brief, paras. 36-39.

\27 1bid., para. 37.

1% The Appeals Chamber notes, however, that paragraph 527 of Nahimana Appellant’s Brief refers to
pages 393-396 of Nahimana’s Closing Brief with respect to the second “crucial argument”.
 Regarding the acts and statements of Appellant Nahimana, see in particular Judgement, paras. 538 and 564
(noting the Appellant’s assertion that he condemned RTLM for having become a too! for killing), and 634 to
667 (for the interpretation to be given to the article, “Rwanda: Current Problems and Solutions”, rejecting that
proposed by Appellant Nahimana). With respect to the argument relating to the absence of control over RTLM
after 6 April 1994, see in particular Judgement, para. 538 (noting the allegation that the RTLM had been taken
over by the army), 564 (rejecting the allegation that “RTLM was hijacked” and that Appellant Nahimana did not
have de facto authority to stop the broadcasts) and 568 (to similar effect). The Appeals Chamber also dismisses
the Appellant’s argument that the Trial Chamber insufficiently explained its rejection of his thesis concerning
the lack of control over RTLM after 6 April 1994 (see Nahimana Appellant’s Brief, paras. 527-529).
130 Barayagwiza Appellant’s Brief, para. 34, See also ibid, paras. 36, 38-40. The Appeals Chamber notes that, in
support of certain of his allegations, Appeliant Barayagwiza refers to press reports which do not appear to be on
file: see Barayagwiza Appellant’s Brief, footnotes 32-33.
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independent and objective observer a legitimate suspicion that the Judges concerned were not
impartial”,"”' because Judges Pillay and Mase “were received by President Kagame, the
Rwandan Minister of Justice and the Rwandan Attorney General” and “held discussions with
the highest Rwandan authorities and visited sites and monuments dedicated to the
massacres”."” Barayagwiza further points out that the visit, which he appears to assimilate to
a site-visit, took place three weeks before his trial was due to start, that it was “not part of the
trial or pre-trial phase”, and that it took place without his having been given the opportunity
to object to it.'*

65. It is apparent that Judges Pillay and Mase went to Rwanda together with other Judges
as representatives of the Tribunal; that the purpose of the visit was, in particular, to reinforce
cooperation between Rwanda and the Tribunal and to pay respect to the victims of the 1994
events; that during the planning and in the course of the visit no individual case was
mentioned; and that the visit was scheduled according to the availability of the Judges and
had no relation to the start of the Appellant’s case.'* The Appeals Chamber considers that
official visits to States likely to be called upon to cooperate with the Tribunal is part of the
duties of the President and Vice-President of the Tribunal,'* posts occupied by Judge Pillay
and Judge Maose respectively at the time of the visit. Rwanda cannot be an exception to that .
rule, given moreover that cooperation with that country is of fundamental importance to the
realization of the Tribunal’s statutory mission.

66.  The Chamber is further of the view that the visit cannot be assimilated to a visit to the
scene of the crimes alleged in the instant case, and that it was therefore not necessary to
involve the parties, or to respect specific formalities for its organization. Visits to massacre
sites and memorials were made specifically to pay respect to the victims and to raise public
awareness of the existence and activities of the Tribunal.'*

67.  In light of the foregoing, the Appeals Chamber finds that a reasonable observer,
properly informed, would not be led to doubt the impartiality of Judges Pillay and Mase
because of their visit to Rwanda shortly before the trial commenced; consequently,
Barayagwiza has failed to rebut the presumption of impartiality which attaches to these
Judges. The appeal on this point is dismissed.

1 1bid., para, 38. See also para. 41.

32 1bid., para. 34. See also para. 35.

'3 bid., para. 35.

T, 11 September 2000, pp. 98-99 and 101 (closed session).

'* Similarly, the ICTY President and Vice-President sometimes pay official visits to countries where crimes
were committed in order to discuss various aspects of co-operation between those countries and the ICTY. In
Krajisnik, a panel of Judges recalled the distinction between the administrative and judicial functions exercised
by a President of the ICTY: Prosecutor v. Momdilo KrajiSnik, Case No. IT-00-39-AR73.2, Report to the Vice-
President pursuant to Rule 15(B)(ii) concerning Decision on Defence Motion that Judge Meron not sit on an
appeal, 1 September 2006, pp. 4-5. See also Milan Lukié¢ and Sredoje Lukié v. Prosecutor, Case No. IT-98-32/1-
ARI1bis.1, Order on Second Motion to Disqualify President and Vice-President from Appointing Judges to
Appeal Bench and to Disqualify President and Judge Meron from Sitting on Appeal, 11 May 2007,
Faras. 7 and 8.

% T. 11 September 2000, p. 100 (closed session).
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(d) The Oral Decision of 11 September 2000

68.  On 7 September 2000 Counsel for Appellant Barayagwiza sent out two letters, one to
Judge Pillay and the other to Judge Mase, requesting that they recuse themselves from the
case because of their visit to Rwanda. In an Oral Decision of 11 September 2000,"’ Judges
Pillay and Mase refused to recuse themselves and explained their refusal in detail. On
18 September 2000, Barayagwiza appealed that decision.”® The Appeals Chamber dismissed
the appeal on 13 December 2000, on the ground that such a decision was not susceptible of
appeal.'®

69. Barayagwiza claims that the manner in which the Oral Decision of
11 September 2000 was taken shows an appearance of bias on the part of the Judges, since
his requests for recusal of 7 September 2000 were rejected without examination of their
merits,' and the decision was taken solely by Judges Pillay and Mese; Judge Gunawardana
was not consulted.'? In that regard, he stresses that the panel of three Judges of the Appeals
Chamber who rejected his appeal against this decision without examination of its merits
indicated that the two Judges who were asked to recuse themselves “should have discussed it
with the third or referr[ed] the matter to the Bureau™.'®

70.  First, the Appeals Chamber is concerned to emphasise that, contrary to what
Appellant Barayagwiza has alleged, it was not his request for recusal of 7 September 2000
that was rejected without an examination of its merits, but his Appeal of
18 September 2000.'*

71.  Secondly, the Appeals Chamber notes that, at the hearing of 11 September 2000,
Judge Pillay expressed herself as follows:

[...] I will now communicate to you the decision on the request for recusal addressed to me
and Judge Mase. And - so, this then is the decision of the two Judges

After quoting Rule 15(B) of the Rules of Procedure and Evidence, Judge Pillay stated:
The request for withdrawal was addressed to Judge Mase and me. In my capacity as

presiding judge, | have conferred with him. For the reasons which 1 will enunciate, I do not
consider it necessary to refer the matter to the Bureau for determination. 14

72.  The Appeals Chamber recalls that Rule 15(B) of the Rules of 26 June 2000 provided:

7 1bid., pp. 94-101, (closed session) (“Oral Decision of 11 September 2000™).

38 The Prosecutor v. Jean-Bosco Barayagwiza, Case No. ICTR-97-19-AR72, Notice of Appeal,
18 September 2000. The Appeals Chamber notes that paragraph 80 of the Judgement did not refer to this appeal.
% Jean-Bosco Barayagwiza v. The Prosecutor, Case No. ICTR-97-19-AR72, “Decision (Interlocutory Appeal
Filed on 18 September 2000)”, 13 December 2000, (“13 December 2000 Decision”).

140 gee Rule 72(D) of the Rules of Procedure and Evidence of 3 November 2000.

4! Barayagwiza Appellant’s Brief, para. 33; Barayagwiza Brief in Reply, para. 8.

"2 1pid., para. 36.

¥ Ibid., para. 37, referring to the Decision of 13 December 2000, p. 2.

14 See Oral Decision of 11 September 2000.

15T 11 September 2000, p. 94 (closed session).

198 1bid., p. 96 (closed session).
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Any party may apply to the Presiding Judge of a Chamber for the disqualification of a

Judge of that Chamber from a case upon the above grounds. After the Presiding Judge has

conferred with the Judge in question, the Bureau, if necessary, shall determine the matter.

If the Bureau upholds the application, the President shall assign another Judge to sit in
. : 147

place of the disqualified Judge.

This provision does not specify under what circumstances the question of recusal of a Judge
is to be referred to the Bureau. The Appeals Chamber takes the view that the need to do so
may arise under various circumstances.

73.  First, the Appeals Chamber would point out that, under the principle that the same
person cannot be both judge and party, the President of the Chamber cannot rule on a request
for recusal if he or she is directly affected by such request.'”® However, Judge Pillay was in
the position of both judge and party, as she had to rule on her own recusal following the
submission of Appellant Barayagwiza’s request. Faced with such a situation, she should have
referred the issue to the Bureau.

74.  Secondly, the Appeals Chamber recalls that it is necessary to refer the issue to the

Bureau if, after consultation with the judge concerned, the President of the Chamber finds .
that it is not necessary to recuse that judge, but that decision is challenged.'* Therefore, since

Judge Pillay’s decision to reject the request for recusal of Judge Mase was challenged by
Barayagwiza (as evidenced by his Appeal of 18 September 2000), the issue should have been

referred to the Bureau.

75.  However, regarding the ground of appeal raised here, the Appeals Chamber takes the
view that it is necessary to consider the alleged irregularities in light of the allegation of bias
based on the visit to Rwanda.'*® Having found that the impartiality of Judges Pillay and Mese
could not be impugned by reason of their visit to Rwanda, the Appeals Chamber considers
that the procedural irregularities committed by the Trial Chamber in ruling on the motion for
disqualification of Judges Pillay and Mase were not, in themselves, sufficient to create in the
mind of a reasonable observer, properly informed, an appearance of bias, or to rebut the
presumption of impartiality of those Judges. The appeal on this point is accordingly
dismissed.

17 Regarding the procedure to be followed, this Rule has not been amended since.

'8 With respect to this issue, the ICTY Bureau decided in 1998 to rule in the absence of the Judge whose
withdrawal had been requested. Prosecutor v. Dario Kordi¢ and Mario Cerkez, Case No. IT-95-14/2-PT,
Decision of the Bureau, 4 May 1998, p. 1. The ICTY Appeals Chamber also affirmed in Galié that the Judge
whose disqualification is sought is to have no part in the process by which the application for that
disqualification is dealt with: Prosecutor v. Stanislav Gali¢, Case No. IT-98-29-AR54, Appeals Chamber
Decision on the appeal lodged against the dismissal of the request for the withdrawal of a Judge,
13 March 2003, para, 8. See also Prosecutor v. Vidoje Blagojevié et al., Case No. IT-02-60, Decision of the
Bureau on the request by Blagojevié in application of Rule 15(B) of the Rules, 19 March 2003, para. 1.

' Gali¢ Appeal Judgement, paras. 30-31; The Prosecutor v. Athanase Seromba, Case No. ICTR-01-66-AR,
Decision on the Interlocutory Appeal against the Decision of the Bureau of 22 May 2006, para. 5 (“Rule 15(B)
provides for a specific two-stage consideration of motions for disqualification of a judge. As clearly indicated in
the said Rule, the request for disqualification of a judge is sent to the Presiding Judge of the Chamber [...]. The
Presiding Judge of the Chamber will then confer with the Judge in question. If the party challenges the decision
of the Presiding Judge, the Bureau will rule on the issue after a de novo examination.”)

1% Gee suprall. C. 2. (c) .
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(¢) Submissions related to the dkayesu case (0% q[ h5/ﬁ

76.  The Appeliants submit that Judge Pillay’s participation in the Akayesu trial
compromised her ability to rule impartially in the present trial in light of the factual findings
in the Akayesu Judgement regarding RTLM and Kangura.”' In particular, Appellant
Nahimana submits that, in the Akayesu Trial Judgement, Judge Pillay publicly expressed the
belief that, since 1993, Radio RTLM had broadcast “anti-Tutsi propaganda” aimed at
exterminating the Tutsi population in the form of “anti Tutsi attacks which became
increasingly targeted and violent”.' Appellant Barayagwiza also contends that his appeal
against the decision rejecting his request for the recusal of Judge Pillay on account of her
participation in the Akayesu Judgement was neveg heard.'

(i) Preliminary comments

77.  First, the Appeals Chamber notes that Appellants Barayagwiza and Ngeze merely put
forward vague allegations to the effect that Judge Pillay “should have withdrawn”,' “had
made specific disparaging comments about Kangura, the Appeilant’s newspaper”,'* “heard
4. much that was negative about the newspaper”.'™ Such allegations will not be examined
because they do not satisfy the criteria for examination on appeal.’”” The Appeals Chamber
recalls that it cannot accept allegations that are general and abstract, that are neither
substantiated nor detailed, in order to rebut the presumption of impartiality.'*® The Chamber
further notes that Appellants Barayagwiza and Ngeze appear to be relying on their arguments
made in other proceedings.'” The Appeals Chamber reiterates that this is unacceptable.'*

(ii) Allegation of Judge Pillay’s bias against RTLM and Kangurg as a result of her
| articipation in the Akayesu case

15! Nahimana Appellant’s Brief, paras. 25-29; Barayagwiza Appellant’s Brief, para. 33 and Barayagwiza Brief
in Reply, paras. 7 and 12; Ngeze Appellant’s Brief, paras. 110, 113-114; Ngeze Brief in Reply, paras. 4-5.
152 Nahimana Appellant’s Brief, para. 25, which cites the Akayesu Trial Judgement in paras. 100, 105 and 149.
'3 Barayagwiza Appellant’s Brief, paras. 8(ii) and 33; Barayagwiza Brief in Reply, para. 12. Appellant
Barayagwiza requested the recusal of Judge Pillay on 18 October 1999 (The Prosecutor v. Jean-Bosco
Barayagwiza, Case No. ICTR-97-19-1, Extremely Urgent Application for Disqualification of Judges Laity Kama
and Navanethem Pillay (“Motion for Withdrawal of 18 October 1999™)). That same day the Trial Chamber

. orally rejected that Motion: T. 18 October, pp. 82-88 (“Oral Decision of 18 October 1999”). Paragraph 78 of the
ludgement mistakenly refers to an Oral Decision of 19 October 1999. On 19 October 1999, Appellant
Barayagwiza appealed the Oral Decision of 18 October 1999, stating his intention to file a brief subsequently:
The Prosecutor v. Jean-Bosco Barayagwiza, Case No. ICTR-97-19-72, Notice of Appeal, 19 October 1999
(“Appeal of 19 October 1999™). Paragraph 78 of the Judgement omitted any reference to this appeal.
154 Appellant Barayagwiza merely states in footnote 31 to paragraph 33 of his Appeliant’s Brief that the findings
in question in the Akayesu Trial Judgement are those in paragraphs 123, 126, 127, 147 and 149; he thus
contends that these concern issues that were determined in the Judgement, although no specific arguments were

{:ut forward to support this contention.

5% Ngeze Appellant’s Brief, para. 113. Appellant Ngeze did not indicate the content of the contentious

statement.

15 Ngeze Brief in Reply, para. 4.

157 See supra 1. E.

'8 gkayesu Appeal Judgement, paras, 92, 100-101.

1% See in particular Barayagwiza Brief in Reply, para. 12 (which appears to refer back to the arguments put

forward in the Motion for Withdrawal of 18 October 1999); Ngeze Appellant’s Brief, para. 113 (apparent

reference to the arguments developed in support of an appeal against a decision rejecting a motion for recusal of

Judge Pillay, that appeal having already been rejected on procedural grounds).

' practice Directions on Formal Requirements for Appeals from Judgement, para. 4.
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", 78"  The Appeals Chamber recalls that the Judges of this Tribunal and those of the ICTY
are sometimes involved in several trials which, by their very nature, cover issues that
overlap. It is assumed, in the absence of evidence to the contrary, that, by virtue of their
training and experience, the Judges will rule fairly on the issues before them, relying solely
and exclusively on the evidence adduced in the particular case.'' The Appeals Chamber
agrees with the ICTY Bureau that “a judge is not disqualified from hearing two or more
criminal trials arising out of the same series of events, where he is exposed to evidence
relating to these events in both cases”.'*

A

79.  In the instant case, the Appeals Chamber is not convinced that the mere reference to
paragraphs in the Akayesu Trial Judgement is sufficient to prove an unacceptable appearance
of bias on the part of Judge Pillay. The Appeals Chamber notes that the Akayesu Trial
Judgement only marginally mentions propaganda, certain of Kangura’s “articles and
cartoons”, and the issue of RTLM broadcasts,'® whereas an entire section of the Judgement
under appeal is devoted to that newspaper'** and radio station.'®® Far from insisting on a view
already expressed in the dkayesu Trial Judgement, Judge Pillay, along with the other Judges
sitting in the present case who had not participated in the Akayesu trial, carefully assessed the
evidence in the present case and relied thereon to make factual findings on Kangura and
RTLM. The Appeals Chamber finds that a reasonable observer, properly informed, would
not be led to doubt Judge Pillay’s impartiality because she participated in the Akayesu case,
and that therefore her presumption of impartiality has not been rebutted. The Appellants’
appeal on these points is dismissed.

80.  Regarding the issue of the failure to rule on the Appeal of 19 October 1999, this
stems from the Decision of 3 November 1999,'% in which the Appeals Chamber considered it
unnecessary to decide the 19 October 1999 Appeal.'® Even though this appeal was not
decided after the proceedings against the Appellant resumed following the Decision of
31 March 2000, the Appellant was able to present the arguments made in his appeal of
19 October 1999 in the present appeal. The Appeals Chamber has considered and rejected
these arguments. Accordingly, the Appeals Chamber is unable to see how the fact that the
Appeal of 19 October 1999 was not decided could have had any impact on the Judgement
under appeal. The appeal on this point is dismissed.

(ili) The Trial Chamber’s citation in the Judgement of extracts from the Akayesu
Trial Judgement

81.  Appellant Nahimana further submits that the incorporation in the Judgement of
quotations from what he calls the “positions adopted by the judges” in the Akayesu Trial
Judgement clearly indicated the weight which the Trial Chamber attached to that precedent.'®®

' dkayesu Appeal Judgement, para. 269.

162 prosecutor v. Dario Kordié and Mario Cerkez, Case No. IT-95-14/2-PT, Decision of the Bureau,
4 May 1998, p. 2.

'® dkayesu Trial Judgement, para. 123. No references were made to Kangura or to RTLM in the portions of the
Akayesu Trial Judgement entitled “factual findings™ and “legal findings”.

'* Judgement, paras. 122-257.

'3 Ibid., paras. 342-488.

' Decision of 3 November 1999, See supraIl. B. 1.

%7 tbid., para. 113.

1% Nahimana Appellant’s Brief, para. 28.
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82.  The Appeals Chamber considers that merely repeating extracts from an earlier
judgement on the historical analysis of Rwanda would not lead a reasonable observer,
properly informed, to apprehend bias. The appeal on this point is accordingly dismissed.

(f) Grounds of appeal associated with the Ruggiu case

83.  Appellant Nahimana submits that the participation of Judges Pillay and Mese in the
Ruggiu case created an unacceptable appearance of bias in light of the views already
expressed regarding the charges against him.'*” In that regard, he submits that the Judges who
sat in the Ruggiu trial held that the RTLM broadcasts between 6 January and 14 July 1994
constituted direct and public incitement to commit genocide and persecution as a crime
against humanity;'” Judges Pillay and Mese had thus decided, five months before the trial of
the Appellant opened, that the constituent elements of two of the crimes with which he was
charged had been established in fact and in law.'” Similarly, he contends that the Judges in
Ruggiu considered the Appellant to be the Director of RTLM and had emphasised the
involvement of the managerial staff in the commission of the crimes charged;'” Judges Pillay
and Mese were therefore voicing their conviction, even before the Appellant’s trial opened,
that he must be held to have incurred criminal responsibility in respect of the crimes
charged.'” Lastly, the Appellant criticizes the Judges for relying on the Ruggiu Judgement to
justify his conviction “by stating that Radio RTLM broadcasts had already been held to

constitute the crime of persecution”.™

84.  The Appeals Chamber recalls that there is a presumption, in the absence of evidence
to the contrary, that the Judges in a particular case reach their decision solely and exclusively
on the basis of the evidence adduced in that case.'” This presumption exists even when the
Judges are called to rule on cases that overlap." The Appeals Chamber is not convinced that
Appellant Nahimana has succeeded in rebutting this presumption, or in showing an
unacceptable fear of bias because of the participation of Judges Pillay and Mpse in the
Ruggiu Trial Judgement.

85.  The Appeals Chamber notes that the Ruggiu Trial Judgement was rendered following
the defendant’s guilty plea, and that there was no adversarial debate regarding the acts
admitted by Georges Ruggiu, or their characterization. Hence, the “views” in the paragraphs
of the Ruggiu Trial Judgement cited by the Appellant were based solely on facts admitted by
Georges Ruggiu. Moreover, the Judges in the instant case were careful not simply to repeat
in the Judgement the factual findings in the Ruggiu Trial Judgement or the admissions made
by Ruggiu in the criminal proceedings against him. On the contrary, the Judges made their
findings based on evidence presented in the instant case.'"” In that regard, it should be noted

'* Ibid., paras. 16-24 ; Nahimana Brief in Reply, paras. 2-14.

'™ rbid., paras. 16-20, referring to Ruggiu Trial Judgement, paras. 17, 22, 43, 50-51.
' Ibid., para. 20. See also Nahimana Brief in Reply, paras. 2-12.

"2 1bid., para. 21, referring to Ruggiu Trial Judgement, paras. 42-44(xiii).

'™ Ibid., para. 22. See also Nahimana Brief in Reply, paras. 2-14.

'™ fbid., para. 24, referring to paragraph 1072 of the Judgement.

' Gee supra ll. C. 2. () (ii) .

1% dkayesu Appeal Judgement, para. 269.

'"? Judgement, paras. 342-619.
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that the Tnal Chamber Judges totally rejected Georges Ruggiu’s testimony against the
Appellants.'™

86.  Nor is the Appeals Chamber convinced that paragraph 1072 of the Judgement proves
that the Trial Chamber Judges in fact relied on the precedent of the Ruggiu Trial Judgement
“to justify the sentences against the [A]ppellant by stating that the Radio RTLM broadcasts
had already been considered to constitute the crime of persecution”.'” Paragraph 1072 of the
Judgement reads as follows:

In Ruggiu, its first decision regarding persecution as a crime against humanity, the ICTR
applied the elements of persecution outlined by the ICTY Trial Chamber in the Kupreskic
case. In these cases the crime of persecution was held to require "a gross or blatant denial
of a fundamental right reaching the same level of gravity” as the other acts enumerated as
crimes against humanity under the Statute. The Chamber considers it evident that hate
speech targeting a population on the basis of ethnicity, or other discriminatory grounds,
reaches this level of gravity and constitutes persecution under Article 3(h) of its Statute. In
Ruggiu, the Tribunal so held. finding that the radio broadcasts of RTLM, in singling out
and attacking the Tutsi ethnic minority, constituted a deprivation of “the fundamental
rights to life, liberty and basic humanity enjoyed by members of the wider society”. Hate

speech is a discriminatory form of aggression that destroys the dignity of those in the group .
under attack. It creates a lesser status not only in the eyes of the group members themselves
but also in the eyes of others who perceive and treat them as less than human. The
denigration of persons on the basis of their ethnic identity or other group membership in
and of itself, as well as in its other consequences, can be an irreversible harm.'®

87.  An analysis of paragraph 1072 and of the entire section of the Judgement in which it
appears'® shows that the Trial Chamber cited the Ruggiu and Kupreski¢ et al. Trial
Judgements as part of its examination of the elements constituting a crime against humanity.
While it would appear that the Trial Chamber replaced the phrase in the Ruggiu Trial
Judgement,' “the acts [...] acknowledged by the accused [Ruggiu]”, by “the radio
broadcasts of RTLM”,"® the overall context of paragraph 1072 within the Judgement under
appeal indicates that the Trial Chamber was simply referring to the Ruggiu Trial Judgement
in support of its legal finding that hate speech could constitute persecution. The appeal on
this point is dismissed.

(g) The decision to continue the trial in the absence of Appellant Barayagwiza

88.  Appellant Barayagwiza appears to argue that the Trial Chamber’s decision to
continue the trial in his absence demonstrates bias on the part of the Judges.'"™ As will be
discussed below,'® the Appeals Chamber considers that the Trial Chamber did not err in
continuing the trial in the absence of the Appellant. A fortiori, the decision to continue the
trial in the absence of the Appellant does not demonstrate bias against him on the part of the
trial Judges.

'™ Ibid., para. 549.
17 Nahlmana Appellant’s Brief, para. 24, referring to paragraph 1072 of the Judgement.
'*% Emphasis added, footnotes omitted.
18! ., Judgement, paras. 1069-1084, “Persecution as crime against humanity”.
Ruggm Trial Judgement, para. 22.
Judgement para. 1072.
8 Barayagwiza Appellant’s Brief, paras. 42-45.
' See infraIV. A. 1.
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'(h) Other_arguments of Appellant Barayagwiza / 033-‘;473/[1—

89.  Appellant Barayagwiza further argues in his fourth ground of appeal that the Trial
Chamber exhibited bias in (1) failing to ensure effective representation in the context of the
trial in his absence;'® and (2) its treatment of his Counsel.'"” These arguments are addressed
in the examination of the Appellant’s fourth ground of appeal: the Appeals Chamber finds
that, although the Trial Chamber committed errors in continuing the trial in the absence of
Counsel for Appellant Barayagwiza, that is not sufficient to establish bias.'®

3. Conclusion

90.  The Appellants’ grounds of appeal with respect to the impartiality of the Trial
Chamber Judges are dismissed.

ITI. LOSS OF JURISDICTION BY REASON OF ABUSE OF PROCESS

91.  In his second ground of appeal Appellant Barayagwiza contends that the Tribunal lost
jurisdiction to try him as a result of abuse of process.' He claims in particular that: (1) his
“arbitrary arrest (...) on 21 February 1997 and illegal detention prior to being indicted
vitiated all the proceedings which followed™;'* and (2) the proceedings which followed the
Decision of 3 November 1999 (notably the Decisions of 25 November and 8 December 1999
to maintain him in custody, the hearing of 22 February 2000 and the Decision of
31 March 2000) amounted to an abuse of process because they were the result of improper
political pressure on the Tribunal and the principles of due process were disregarded.'"

92.  The Appeals Chamber recalls first of all that the question of Appellant Barayagwiza’s
arrest and indictment was dealt with in the Decision of 3 November 1999, as amended by the
Decision of 31 March 2000, It further recalls that it has already dismissed Appellant
Barayagwiza’s submissions regarding the legality of the proceedings which followed the
Decision of 3 November 1999."% The Appeals Chamber therefore considers that the
Appellant has failed to demonstrate that jurisdiction was lost by reason of abuse of process.

IV. APPELLANT BARAYAGWIZA’S DEFENCE RIGHTS

A. Absence of Appellant Barayagwiza from the trial and fairness of the proceedings

93.  In his third ground of appeal, Appellant Barayagwiza contends that the Trial Chamber
erred in conducting the trial in his absence, when there was no provision or practice at the
time that allowed for trial in absentia.'"” He adds that, even if it had been found that he had

18 Gee Barayagwiza Appellant’s Brief, paras. 81, 89-91; Barayagwiza Brief in Reply, paras. 51-55.

17 Barayagwiza Appellant’s Brief, para. 89(xii), (a) to (c), ().

1% See infra V. A. 2.

' Barayagwiza Notice of Appeal, p. 1; Barayagwiza Appellant’s Brief, paras. 46-50.

1% Barayagwiza Appellant’s Brief, para. 50.

%! 1bid,, paras. 46-49.

92 See supra 1. B. 3.

93 Barayagwiza Notice of Appeal, p. 1; Barayagwiza Appellant’s Brief, paras. 51-61; T(A) 17 January 2007,
pp. 56-57, 64-68, 87, 89-90, 92-94.
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. Waxvad his Hght to be present at trial,' the Trial Chamber was required to guarantee the
" fairness of the proceedings against him (in particular, the right to effective representatlon)
but failed to do s0.'” The Appellant develops his arguments on this subject mainly in his
fourth ground of appeal.'® The Appeals Chamber will begin by examining the question
whether the Trial Chamber has jurisdiction to conduct a trial in a situation where the accused
refuses to attend the proceedings.

1. The Trial Chamber’s jurisdiction to conduct a trial in the absence of the accused

94.  Appellant Barayagwiza contends that neither the Statute nor the Rules of Procedure
and Evidence permitted the Trial Chamber to try him in absentia.'"” Invoking, notably, the
travaux préparatoires of the Statute of the ICTY, he asserts that a trial in absentia was
excluded when the ICTY was established, and that such exclusion was subsequently extended
to the Tribunal.'”® In Appellant Barayagwiza’s view, this proposition is confirmed by the
case-law of the Tribunal,' while ICTY case-law entertains the possibility of trials in
absentia only in the case of contempt of court proceedings.®® The Appellant observes that it
was only on 26 and 27 May 2003 that the Rules of Procedure and Evidence were amended to
include Rule 82 bis, allowing the accused to be tried in absentia, and that this new Rule, .
which is non-retrospective, is inconsistent with the procedure and practice in force at the
Tribunal.®' Finally, he emphasizes that the Statute of the International Criminal Court does
not provide for a trial in absentia.”

1% In this regard, the Appellant concedes that the European Court of Human Rights, British jurisprudence and
the Convention on Human Rights recognize that a trial may be conducted in the absence of the accused in
certain circumstances; see Barayagwiza Appellant’s Brief, paras. 62-63.
19 Barayagwiza Appellant's Brief, paras. 62-67. The allegations in these paragraphs concerning the fairness of
the trial and representation of the Appellant will be considered under the review of the Appellant’s fourth
ground of appeal.

Ba:ayagwma Notice of Appeal, p. 1; Barayagwiza Appellant’s Brief, paras. 68-99.

%7 Barayagwiza Appellant’s Brief, para. 51. During the hearing on appeal, Counsel for the Appellant argued that
the Trial Chamber could have forced him to attend in person (see T(A) 17 January 2007, pp. 64, 90, 92).
% Ibid,, paras. 52-55, referring, inter alia, to the Secretary-General's Report of 3 May 1993, (“Secretary- .
General’s Report of 3 May 1993"™), para 161, and to some of his remarks before the Security Council
(Provisional Verbatim Record of 3217 Meeting of the Security Council, UN Doc S$/PV.3217, 25 May 1993).
' Ibid., para. 56 referring to The Prosecutor v. Augustin Bizimana et al., Case No. ICTR-98-44-1, Decision on
the Prosecutor’s Motion for Separate Trials and for leave to File an Amended Indictment, 8 October 2003,
para. 3; The Prosecutor v. Edouard Karemera et al., Case No. ICTR-98-44-T, Decision on Severance of André
Rwamakuba and Amendments of the Indictments, 7 December 2004, para. 24. During the appeal proceedings,
the Appellant also invoked “an Appeals Chamber Decision in Zigiranyirazo” (see T(A) 17 January 2007, p. 57).
% Barayagwiza Appellant’s Brief, paras. 57-58, referring respectively to Prosecutor v. Tihomir Blaskié, Case
No. [T-95-14-AR108 bis, Judgement on the Request of The Republic of Creatia for Review of the Decision of
Trial Chamber II of 18 July 1997, 29 October 1997, para. 59, and to Salvatore Zappala, Human Rights in
International Criminal Proceedings (Oxford: Oxford University Press, 2003), p. 128, referring, in turn, to
Celebi¢i, but the Appellant provides no specific reference to this case.
1 fbid., para. 59. At paragraph 60, the Appellant contends that “[e]ven if Rule 82 bis were in conformity with
the Statute of the ICTR and if it could have a retroactive effect, it is noted that the enumerated conditions were
not observed before the trial of Appellant began on October 23, 2000”. As this assertion is not developed
further, the Appeals Chamber will not consider it.
2 1bid., para. 61.
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95.  The Appeals Chamber notes that, from 23 Oetober 2000, the first day of hearing, until

22 August 2003, the last day of hearing, Appellant Barayagwiza, who was in detention at the
Tribunal’s Detention Facility, failed to appear at the hearings.*®

96. The Appeals Chamber recalls that, pursuant to Article 20(4)(d) of the Statute, the
accused is entitled to be present at trial. The Appeals Chamber notes that this article is
modeled on Article 14(3)(d) of the International Covenant on Civil and Political Rights
(“ICCPR”) and to a very large extent reproduces it. The right of any accused to be tried in his
or her presence is, moreover, fully provided for in regional human rights regimes* The
question is whether a trial can be held in the absence of the accused where he refuses to
attend the proceedings.

97.  As an initial point, the Appeals Chamber finds the jurisprudence invoked by
Appellant Barayagwiza to be irrelevant. The Decisions in Karemera et al. and Blaski¢
concern trials “by default”, in other words, a situation where an indictee has yet to be
apprehended or is on the run and, not, as in the instant case, a situation where an accused who
. is in the custody of the Tribunal voluntarily chooses not to appear for trial. Thus, in both
decisions in Karemera et al., Trial Chamber I1I had to decide on a motion for separate trials
in a situation where two of the six co-accused had not yet been apprehended.” In Blaski¢, the
ICTY Appeals Chamber envisaged a situation where a person accused of a crime under the
ICTY Statute refused to participate in his trial, and held that “it would not be appropriate to
hold in absentia proceedings against persons falling under the primary jurisdiction of the
International Tribunal”, stating in this connection that “even when the accused has clearly
waived his right to be tried in his presence (Article 21(4)(d) of the Statute), it would prove
extremely difficult or even impossible for an international criminal court to determine the
innocence or guilt of that accused”. ™ The Appeals Chamber notes, however, that the matter

23 The absence is mentioned in the Judgement, paras. 83 and 98. The Appeals Chamber observes that Appellant
Barayagwiza was also absent at the delivery of the Judgement; see T. 3 December 2003, pp. 2, 27.
204 Even though this right is not stipulated in Article 6 of the European Convention on Human Rights, Article 8
of the American Convention on Human Rights or Article 7 of the African Charter on Human and Peoples’
Rights, it is recognized by human rights institutions. The European Court of Human Rights has for long
considered that “the right of the accused, to participate in the trial arises from the object and purpose of the
. Article taken as a whole” (Colozza v. Italy, European Court of Human Rights, No. 9024/80, ECHR, Judgement,
12 February 1985, para. 27, see also Brozicek v. Italy, European Court of Human Rights, No. 10964/84, ECHR,
Judgement, 19 December 1989, para. 45; Poitrimol v. France, European Court of Human Rights, No. 14032/88,
ECHR, Judgement, 23 November 1993, para. 35; Van Geyseghem v. Belgium, European Court of Human
Rights, No. 26103/95, ECHR, Judgement of 21 January 1999, para. 33; Krombach v. France, European Court of
Human Rights, No. 29731/96, ECHR, Judgement, 13 February 2001, para. 86). It seems that the Inter-American
Commission followed a reasoning quite similar in a case involving the absence of an individual (charged with
embezzlement) during the preliminary hearing on the merits. (See Report No. 50/00, Case 11.298, Reinaldo
Figueredo Planchart v. Venezuela, 13 April 2000, para. 112). Finally, the Principles and Guidelines on the
Right to a Fair Trial and Legal Assistance in Africa, prepared by the African Human Rights Commission in
2001, provides that: “in criminal proceedings, the accused has the right to be tried in his or her presence”, since
“the accused has the right to appear in person before the judicial body”. (Principles and Guidelines on the Right
to a Fair Trial and Legal Assistance in Africa, (NX6)(c) Rights during a trial).
25 The Prosecutor v. Augustin Bizimana et al., Case No. ICTR-98-44-1, Decision on the Prosecutor’s Motion for
Separate Trial and for Leave to File an Amended Indictment, 8 October 2003, paras. 1-3; The Prosecutor v.
Edouard Karemera et al., Case No. ICTR-98-44-T, “Decision on Severance of André Rwamakuba and
Amendments of the Indictments”, 7 December 2004, para. 24,
26 pposecutor v. Tihomir Blaski¢, Case No. IT-95-14-AR108 bis, Judgement on the Request of The Republic of
Croatia for Review of the Decision of Trial Chamber Il of 18 July 1997, 29 October 1997, para. 59.
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before the ICTY Appeals Chamber was of a totally different nature from that raised in the
instant case®’ and that it thus ruled on the issue of trial in the absence of the accused only as
an incidental matter; its ruling could not be interpreted as prohibiting the conduct of a trial in
the absence of an accused who had clearly waived his right to attend and participate.

98.  Moreover, contrary to Appellant Barayagwiza’s assertion, the Secretary-General’s
Report of 3 May 1993 does not preclude conducting a trial in a situation where the accused
refuses to attend the proceedings. While it is true that in paragraph 101 of the Report the
Secretary-General states: “There is a widespread perception that trials in absentia should not
be provided for in the statute as this would not be consistent with Article 14 of the
International Covenant on Civil and Political Rights, which provides that the Accused shall
be entitled to be tried in his presence”, both its placement in the report™® and the wording of
this paragraph show that the expression “in absentia” refers here to an accused who has not
yet been arrested by the Tribunal.

99.  In view of the foregoing, the Appeals Chamber is not convinced that the precedents

cited by the Appellant support the view that a trial in the absence of the accused is prohibited

for and by the ad hoc Criminal Tribunals where an accused who has been apprehended and .
informed of the charges against him refuses to be present for trial. Conversely, in a recent
interlocutory decision, this Appeals Chamber explicitly held that the right of an accused

person to be present at trial is not absolute and that an accused before this Tribunal can waive

that right.*® However, in view of the fact that the non-absolute nature of the accused’s right

to be present at his trial was not contested by the Parties in the present case, and that the issue

of waiver of this right was not the subject of the interlocutory appeal, the Appeals Chamber

deems it appropriate to rule on this matter on the basis of a more thorough review.

100. The Appeals Chamber notes that Rule 82 bis, introduced into the Rules of Procedure
and Evidence by an amendment of 27 May 2003, reads as follows:

If an accused refuses to appear before the Trial Chamber for trial, the Chamber may order
that the trial proceed in the absence of the accused for so long as his refusal persists,
provided that the Trial Chamber is satisfied that:

7 The Appeals Chamber had to determine the power of a Judge or of a Trial Chamber to issue a binding order
and the appropriate remedies in case of non-compliance therewith. More specifically, the ICTY Appeals .
Chamber was contemplating a situation where a person called by either party to testify in a trial fails to answer

ICTY’s summons and, when prosecuted for contempt of court under Rule 77 of ICTY Rules as a result of such
non-compliance, also fails to attend the contempt hearings. Moreover, footnote 83 of the Decision reveals that

the Appeals Chamber of ICTY was referring to an accused who is not yet apprehended, and hence to a trial “by

default”, and not to a situation where a defendant in the custody of the Tribunal refuses to attend proceedings.

2% The Appeals Chamber notes in this regard that paragraph 101 immediately precedes the paragraph on arrest

and formal charging by the accused’s initial appearance in court.

2% Protais Zigiranyirazo v. The Prosecutor, Case No. ICTR-2001-73-AR73, “Decision on Interlocutory

Appeal”, 30 October 2006, para. 14, Prior to this Decision it seems that the Trial Chambers adopted a similar

practice, sometimes based on Rule 82 bis of the Rules; see The Prosecutor v. André Rwamakuba, Case No.
ICTR-98-44C-T, T. 6 June 2003, pp. 2-5; The Prosecutor v. Pauline Nyiramasuhuko et al., Case No. ICTR-98-

42-T, T. 23 January 2006, pp. 13-14. Repgarding the non-absolute nature of the accused’s right to attend
proceedings, the Appeals Chamber recalls for example that Rule 80(B) of the Rules allows a Trial Chamber to

order the removal of an accused from the proceedings if he has persisted in disruptive conduct following a

warning that he may be removed. See also The Prosecutor v. Edouard Karemera et al., Case No. ICTR-98-44-

AR73.10, Decision on Nzirorera’s Interlocutory Appeal Concerning his Right to be Present at Trial,

5 October 2007, para. 11.
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(i)  the Registrar has duly notified the accused that he is required to be present for trial;

(i) the accused has made his initial appearance under Rule 62;

(iiiy  the interests of the accused are represented by counsel.

101.  Although this provision could have been applied to Appellant Barayagwiza’s situation
from 27 May 2003 pursuant to Rule 6(C) of the Rules, the Appeals Chamber will pursue its
analysis, since the Appellant contends that there was no legal basis to conduct a trial in his
absence prior to the adoption of Rule 82 bis of the Rules. The Appeals Chamber will take
particular note of the case-law of international and regional human rights jurisdictions
regarding the right of the accused to be present for trial prior to the amendment which
introduced Rule 82 bis. The Appeals Chamber recalls in this respect that the principle of
legality does not prevent a court from ruling on a matter through a process of interpretation
and clarification of the applicable law, and reaffirms that, when the Appeals Chamber
interprets specific articles of the Statute or the Rules, it is merely providing their correct
interpretation, even if this may previously have been expressed in different terms.*

102. The fact that there is no prohibition on holding a trial in the absence of the accused if
he refuses to attend emerges clearly from the practice deriving from international human
rights instruments, as established prior to 23 October 2000, date of the first day of hearing in
the present case. In particular, the Human Rights Committee had already held in 1983 that the
provisions of Article 14 of the ICCPR do not prohibit proceedings in the accused’s absence
when, for example, “the accused person, although informed of the proceedings sufficiently in
advance, declines to exercise his right to be present™.*"

103. In C v. Italy, the European Commission of Human Rights recognized the possibility
for an accused to waive his right to be present at trial ** This possibility was subsequently
recognized by the European Court of Human Rights.*"

110 Nragerura et al. Appeal Judgement, para. 127.

2 Daniel Monguya Mbenge et al. v. Democratic Republic of the Congo, Communication No. 16/1977, UN
Doc. CCPR/C/18/D/16/1977, 25 September 1983, para. 14(1) (emphasis added).

22 ¢y Italy, European Commission on Human Rights, No. 10889/84, ECHR, Decision of 11 May 1988 on the
Admissibility of the Application. In that case, the Applicant had voluntarily refused to appear before an Italian
Court and mandated his Counsel to represent him fully during the trial. He alleged before the Commission that
he did not have a fair trial, accusing the Italian judicial authorities of failing to hear him personally on the
charges brought against him. The Commission noted that the Applicant had clearly chosen not to participate in
the proceedings and thus found that “the applicant failed to exercise the right to appear at the hearing afforded
him under [talian law and to use the defence afforded him (...]. Insofar as the applicant argues that his non-
participation in the committal proceedings irreparably impeded his defence, the Commission deemed that he
could not avail himself of this circumstance since he did not use the means available to him in subsequent
Eroceedings” {para. 3).

13 See, inter alia, Medenica v. Switzerland, No. 20491/92, ECHR, Judgement, 14 June 2001, paras. 54-59;
Somogyi v. Italy, No. 67972/01, ECHR, Judgement, 18 May 2004, para. 66; Sejdovic v. Italy, No 56581/00,
ECHR, Judgement, 10 November 2004, paras. 30-31 (Judgement affirmed by the Grand Chamber of the
European Court of Human Rights: Judgement, 1 March 2006); R.R. v. Jtaly, No. 42191/02, ECHR, Judgement,
9 June 2005, para. 50. The European Court of Human Rights recently stated that “neither the letter nor the spirit
of Article 6 of the Convention prohibit a person from voluntarily waiving the guarantees of a fair trial in a tacit
or express manner [...]. However, for consideration under the Convention, waiving the right to participate in the
trial must be unequivocally established and covered by minimum guarantees in terms of its gravity” (unofficial
translation): Battisti v. France, No. 28796/05, ECHR, (Second Section) Décision sur la recevabilité du
12 décembre 2006 (irrecevabilité).
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* " 104" Moreover, the Principles and Guidelines on the Right to a Fair Trial and Legal
Assistance in Africa provide that “[t]he accused may voluntarily waive the right to appear at
a hearing, but such a waiver shall be established in an unequivocal manner and preferably in
wﬁtings!.zl‘i
105. The Appeals Chamber further notes that, even though the Rules of the ICTY do not

contain a rule corresponding to Rule 82 bis, the jurisprudence of the ICTY recognizes that the
right to be present at trial can be waived explicitly.*'*

106. Lastly, although its adoption occurred after 23 October 2000, the Appeals Chamber
takes the view that Rule 60(A)(i) and (B) of the Rules of the Special Court for Sierra Leone
sheds light on the aforementioned international practice in that it provides that an accused
cannot be tried in his absence unless he has made his initial appearance, has been afforded the
right to appear at his own trial, but refuses to do so.*'

107. I clearly emerges from the aforementioned concurring instruments and jurisprudence
that, however firmly the right of the accused to be tried in his presence may be established in
international law, that did not, on 23 October 2000, preclude the beneficiary of such right
from refusing to exercise it.*" Insofar as it is the accused himself who chooses not to exercise
his right to be present, such waiver cannot be assimilated to a violation by a judicial forum of
the right of the accused to be present at trial. Such right is clearly aimed at protecting the
accused from any outside interference which would prevent him from effectively
participating in his own trial; it cannot be violated when the accused has voluntarily chosen to
waive it.

108. According to the European Court of Human Rights, such a waiver must be given of
the accused’s free will, with knowledge of the nature of the proceedings against him and of
the date of the trial; it must be unequivocal and must not run counter to any important public
interest.”® The Human Rights Committee also allows such a waiver provided that it is in the

" The Principles and Guidelines on the Right to a Fair Trial and Legal Assistance in Africa, prepared by the

African Human Rights Commission in 2001, point (N){6)(c)(3).
4% See Prosecutor v. Milan Simié, Case No. IT 95-9/2-S, Sentencing Judgement, 17 October 2002, para. 8 and
footnote 18 (due to his medical condition, Milan Simié frequently waived his right to be present in court during
the proceedings but participated by video-link and notified the Chamber in writing of each explicit waiver of his
right).
ZlgThe original version of these provisions, dated 7 March 2003, reads as follows:
“(A) An accused may not be tried in his absence, unless: (i) the accused has made his initial appearance,
has been afforded the right to appear at his own trial, but refuses so to do [....].

(B} In either case the accused may be represented by counsel of his choice, or as directed by a Judge or

Trial Chamber. The matter may be permitted to proceed if the Judge or Trial Chamber is satisfied that the

accused has, expressly or impliedly, waived his right to be present.”

The amendment of 1 August 2003 did not change the substance of this sub-paragraph.

The Appeals Chamber notes that the language of Article 63(1) of the Statute of the International Criminal
Court (“The accused shall be present during the trial”) appears to express an obligation of the accused rather
than a right. However, Article 61(2)(a) of the ICC Statute allows a Pre-Trial Chamber to hold a hearing to
confirm the charges in the absence of the accused in the event that the accused has waived his or her right to be

resent.

'® RR. v. Italy, No. 42191/02, ECHR, Judgement of 9 June 2005, paras. 53 and 55, and Sejdovic v. Italie,
No. 56581/00, ECHR, Judgement of 10 November 2004, paras. 33-34, both referring to Kwiatkowska v. Italy,
No. 52868/99, ECHR, Admissibility Decision of 30 November 2000, and Hakansson and Sturesson v. Sweden,
No. 11855/85, ECHR, Judgement, 21 February 1990, para. 66.

217
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) 111. By fax dated 16 October 2000 and filed at the Registry the following day, Appellant
Barayagwiza notified the Tribunal through his Counsel of his intention not to attend the trial
hearings, which were scheduled to commence on 23 October 2000.”# On 20 October 2000,
Judge Pillay, Presiding Judge in the case, requested the Registrar to inform the Appellant that
his trial would commence “as planned and that all arrangements [which had been] made
[would] remain in place, and that every opportunity [would] be made available to him to
attend this trial”.” She also requested the Commander of the Detention Facility to submit a
report to the Chamber at the commencement of the proceedings.” In compliance with these
instructions, that same day the Registrar informed the Appeilant of the commencement date
of the trial and of the instructions of the President of the Trial Chamber.*'

112. On the first day of the trial, Judge Pillay, noting the absence of Appellants
Barayagwiza and Ngeze,?* questioned their respective Counsel. Counsel Marchessault
presented to the Trial Chamber a document giving formal notice of Appellant Barayagwiza's
unwillingness to participate in the hearings,” to which two documents he had written were
attached: a document entitled “Tribunal pénal international pour le Rwanda. Justice
impossible” [International Criminal Tribunal for Rwanda. Justice Impossible]® and a

. statement dated 23 October 2000.%** In the first document, the Appellant, expressing his lack
of confidence in the Tribunal, stated:

It appears for me useless to appear before a Court which is not able to guarantee a just trial
and equitable to me and whose Judges shawed, by their former decisions, that they cannot
be independent and impartial and that they even sentenced me before trial. >

113. In his statement, Appellant Barayagwiza added: “Even though I am unwilling to
participate in this travesty of justice, I am not at all waiving my inalienable right to a defence
and to appear before an independent and fair Tribunal. I am instructing my lawyers that they
are not to represent me in this trial that commences today. Nor do I wish to be present at this
‘trial’.”®’ Questioned by the Trial Chamber, the Deputy Commander of the Detention Facility
stated that he and the security officer had notified the Appellant six times that he was to
prepare to attend the trial, but the Appellant had refused to do s0.”® The Trial Chamber then
rendered an oral decision reaffirming Appellant Barayagwiza’s right to be present, found that
he had chosen not to exercise it and decided to continue with the trial in his absence, adding:

. 28 Counsel’s Marchessault’s Letter to the Judges of Trial Chamber I, 16 October 2000, TCEXH1t, TRIM Record
No. 6542,
® Interoffice Memorandum from Presiding Judge Pillay to the Registrar, Mr. Okali, “Prosecutor versus
Jean-Bosco Barayagwiza — Letter from Defence Counsel” dated 20 October 2000, TCEXH2, TRIM Record
No. 6543, para. 2.
20 1bid,, para. 3.

' Interoffice Memorandum from Ms. Nyambe, Coordinator, Judicial and Legal Services Division, to
Jean-Bosco Barayagwiza, “Commencement of Trial on 23 October 2000, dated 20 October 2000, TCEXH3,
TRIM Record No. 6544, paras. 2-3,

327,23 October 2000, p. 6.

33 Notice of Unwillingness to Participate in the Trial, 23 October 2000, TCEXH4, TRIM Record No. 6545.

4 Tribunal pénal international pour le Rwanda. Justice impossible, 5 October 2000, TCEXH4B, TRIM Record
No. 6547.

5 Statement of Jean-Bosco Barayagwiza, 23 October 2000, TCEXH4A, TRIM Record No. 6546.

2% Tribunal pénal international pour le Rwanda. Justice impossible, 5 October 2000, TCEXH4B, TRIM Record
No. 6547, para. 222,

7 Statement of Jean-Bosco Barayagwiza, 23 October 2000, TCEXH4A, TRIM Record No. 6546, p. 4.

B8 T, 23 October 2000, pp. 18-19.
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interest of the sound administration of justice, that the accused has been informed beforehand

of the proceedings against him, as well as of the date and place of the trial, and that he has
been notified that his attendance is required.?’

r.

109. Pursuant to the foregoing case-law, the Appeals Chamber concludes that waiver by an
accused of his right to be present at trial must be free and unequivocal (though it can be
express or tacit) and done with full knowledge.” In this latter respect, the Appeals Chamber
finds that the accused must have had prior notification as to the place and date of the trial, as
well as of the charges against him or her. The accused must also be informed of his/her right
to be present at trial and be informed that his or her presence is required at trial. The Appeals
Chamber finds further that, where an accused who is in the custody of the Tribunal decides
voluntarily not to be present at trial, it is in the interests of justice to assign him or her
Counsel in order, in particular, to guarantee the effective exercise of the other rights
enshrined in Article 20 of the Statute.”! Moreover, Rule 82 bis of the Rules, which allows the
Trial Chamber to adjust the proceedings where an accused has refused beforehand to be
present during his or her trial, also imposes such conditions.””

110. It remains for the Appeals Chamber to determine whether Appellant Barayagwiza .
waived his right to be present at trial in the instant case and, if so, whether such waiver

satisfied the requirements set out above. The Appeals Chamber finds that Appellant
Barayagwiza had been informed no later than 23 February 1998, date of his initial
appearance,” of the charges against him. The Appeals Chamber further finds that the
Appellant participated in the pre-trial stage of the proceedings before the Trial Chamber; in

particular he attended the hearing of 18 October 1999** and then, following the joinder of
proceedings, the hearing of 22 February 2000, the Pre-Trial Conference of 11 September

2000 and the hearing of 26 September 2000.”

® Daniel Monguya Mbenge et al. v. Democratic Republic of the Congo, Communication No, 16/1977, UN
Doc. CCPR/C/18/D/16/1977, 25 September (sic) [March] 1983, para. 14(1).

220 1 fact, this is a similar standard to the one applied in assessing the validity of a suspect’s waiver of his right
to be assisted by counsel during his or her questioning pursuant to Rule 42(B) of the Rules, (see The Prosecutor
v. Bagosora et al,, Case No. ICTR-98-41-T, Decision on the Prosecutor’s Motion for the Admission of Certain
Materials Under Rule 89(C) of the Rules of Procedure and Evidence, 14 October 2004, paras. 18-19) or the .
validity of an accused’s waiver of his right not to testify against himself (see Prosecutor v. Vidoje Blagojevic
and Dragan Joki¢, Case No. IT-02-60-T, Decision on Vidoje Blagojevi¢’s Oral Request, 30 July 2004, p. 8).
See also Prosecutor v. Sefer Halilovié, Case No. IT-01-48-T, Decision on Motion for Exclusion of Statement of
Accused, 8 July 2005, paras. 22-23.

22 Regarding this last point, the Appeals Chamber refers the reader to the section of the present Appeal
Judgement on the right of Appelant Barayagwiza to legal assistance (infra, IV. A. 2. ).

222 For an example of the application of Rule 82 bis, see Rwamakuba Trial Judgement, para. 9.

23 In the opinion of the Appeals Chamber, Appellant Barayagwiza was also informed of the charges against him
prior to the amendment of the initial Indictment of 14 Avril 2000. Thus, even though Appellant Barayagwiza
refused to plead, the Appeals Chamber observes that he appealed the 11 April 2000 Decision (see Judgement,
garas. 27-28).

24T, 18 October 1999, p. 3 (redacted).

5 gudience relative & la Demande du Procureur en révision ou réexamen de I'Arrét rendu par la Chambre
d’appel le 3 novembre 1999 [Hearing of the Prosecutor’s Request for Review or Reconsideration of the
Decision of the Appeals Chamber of 3 November], T. 22 February 2000, p. 2 (redacted).

26T 11 September 2000, pp. 2 and 4 (closed session).
221 T, 26 September 2000, p. 2 (Decisions).
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“Every opportunity will remain in place for him to attend Court and whenever he changes his
mind he is free to attend Court.”*® Further, it informed the two absent co-Accused that:

Y

We have taken note for the record, of the absence of both Accused, but we are simply
informing them of their right and I expect that Counsel [...] would advice their clients of
the consequences of their waiving this right.*°

114. On 24 October 2000, Appellant Barayagwiza reiterated his position.”*! The next day,
the Trial Chamber, ruling on Appellant Barayagwiza’s representation, recalled that:

Mr. Barayagwiza [...] has informed the Chamber that he does not wish to participate in his
trial. Through his Counsel, and by written statements signed by him, one of which is 67
pages in length, handed to the Chamber by his Counsel, he has given his reasons for his
stay away. [...] Mr. Barayagwiza has acted upon his decision by refusing to leave his
detention cell to be transported to the courtroom on the 23rd of October 2000, the first day
of trial. He has continued this stance in the days following. The Chamber tock several steps
to verify the election made by the Accused by letter, warning him that the trial will
continue, by hearing the testimony of the officer in charge of the detention facility, and by

. directive to his Counsel, to enquire from the Accused, whether his decision was for a short
duration and whether he understood the consequences of his action which included the
prospect of his losing the right of his legal representation. M2

115. A few days later, in its decision on Defence Counsel motion to withdraw, the Trial
Chamber confirmed that it would proceed with the trial in the absence of the Accused, on the
grounds that:

[...] Mr. Barayagwiza is fully aware of his trial, but has chosen not to be present, despite
being informed by the Chamber that he may join the proceedings at any time. In such
circumstances, where the Accused has been duly informed of his ongoing trial, neither the
Statute nor International Human Rights law prevent the case against him from proceeding
in his absence.”*

116. In light of the foregoing, the Appeals Chamber finds that Appellant Barayagwiza
freely, explicitly and unequivocally expressed his waiver of the right to be present during his
trial hearings, after he had been duly informed by the Trial Chamber of the place and date of
the trial, of the charges laid against him, of his right to be present at those hearings, and that
. his presence was required. At this stage of the analysis, the Appeals Chamber cannot
determine any error in the finding reached by the Trial Chamber in regard to the Appellant’s
refusal to attend trial. As to whether his interests were represented by counsel, the Appeals

B 1bid., p. 23.

0 Ibid., pp. 28-29.

2! jean-Bosco Barayagwiza’s letter of 24 October 2000, annexed to the “Motion for Withdrawal of Assigned

Counsel” of 26 Octaber 2000: “I would like by the present to confirm to you the substance of my statement of

23 October 2000, in which I informed you of my decision not to participate in the so-called “media” trial before

the Triat Chamber [...], for the reasons given in the said statement.” [The French translation of this passage was

taken from the French version of Jean-Bosco Barayagwiza v. The Prosecutor, Case No. ICTR-97-19-T,

Decision on Defence Counsel Motion to Withdraw, 2 November 2000, para. 5. ] See also T. 2 November 2000,
. 57-60.

% T. 25 October 2000, pp. 3-4.

%3 Jean-Bosco Barayagwiza v. The Prosecutor, Case No. ICTR-97-19-T, Decision on Defence Counsel Motion

to Withdraw, 2 November 2000, para. 6.
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Chamber will now address this question, and accordingly reserves its overall finding on his
third ground of appeal until the end of that analysis.

2. Right to legal assistance

117.  Appellant Barayagwiza asserts that the right to a fair trial, as guaranteed by Articles
19(1) and 20(2) of the Statute, includes the right to have effective representation, which
entails that counsel for the accused has the opportunity to confront the Prosecution case and
that there is an adversarial debate.” He contends that the Trial Chamber failed in its duty®” to
ensure his effective representation within the particular context of the trial held in his
absence, ™ and that it showed bias against him.”’ In his Reply he argues that his lack of
cooperation was not an “insurmountable obstacle” to organizing his defence®® and that it did
not imply any waiver of his right to a fair trial or of his right to be represented by competent
counse].*®

118,  Specifically, the Appellant makes the following submissions:

- The Trial Chamber failed in its duty to ensure the fairness of the trial by permitting
the passive presence of Counsel Marchessault and Danielson between
23 October 2000 and 6 February 2001, without either discharging them of their
obligations ot requiring them to ensure his defence.” Further, once new Counsel
were assigned, the Trial Chamber should have considered whether the witnesses heard
between 23 October 2000 and 6 February 2001 ought to be recalled;*'

- The Trial Chamber had no power to order the Registrar to assign Counsel
(Messrs. Barletta-Caldarera and Pognon) against the Appellant’s will;**

- Counsel Barletta-Caldarera and Pognon were not competent, and the Trial Chamber
failed in its duty to ensure the Accused effective representation;

e Barayagwiza Appellant’s Brief, paras. 69-71, 76-78, 99.

3 Ibid., paras. 72, 73, 79-80; Barayagwiza Brief in Reply, paras. 36 and 55. In paragraph 79 of his Appellant’s
Brief, the Appellant asserts that it was impossible for the Judges to determine his guilt beyond reasonable doubt
without having heard his defence in full; hence, before attempting to decide his guilt or innocence, the Chamber
should have determined whether he had benefited from a fair trial, /.e., had he received effective representation?
8 Ibid., paras. 45, 80-99. In paragraph 90 (and in paragraph §7), the Appellant asserts that the Trial Chamber
prevented the Appellant from receiving a fair trial by belatedly authorising the joinder of his proceedings with
those of Appellants Nahimana and Ngeze. In paragraph 93, the Appellant argues that he was deprived of
adequate facilities for the preparation of his defence owing to the lack of cooperation from the Rwandan
authorities. As these contentions are completely unsubstantiated, the Appeals Chamber will not consider them.
7 Ibid,, paras. 81, 89-91; Barayagwiza Brief in Reply, paras. 51-55.

%8 Barayagwiza Brief in Reply, paras. 37-38.

® Ibid,, paras. 53-54.

0 Barayagwiza Appellant’s Brief, paras. 82-85, 89(iii} and (iv), 90.

\ Ibid., para. 89(ix).

2 In this respect, Appellant Barayagwiza complains specifically of the Trial Chamber’s “appointment of
counsel against the express wishes of the Appellant” (Barayagwiza Appellant’s Brief, para. 74) and states in
paragraph 82 of his Appeliant’'s Brief that the Trial Chamber acted without “consideration [...] for the
obligation to permit the accused to choose his counsel himself or to appoint counsel as amicus curiae”.

%3 Barayagwiza Appellant’s Brief, paras. 87, 88, 89(vii) and (xi), 95-99; Barayagwiza Brief in Reply,
paras. 37-39, 42, 46-50.
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- The Trial Chamber failed to adjourn the proceedings between 6 and
12 February 2001, when he was no longer represented by Counsel Marchessault and
Danielson and his new Counsel, Mr. Barletta-Caldarera, had not yet arrived in
Arusha.® Moreover, it refused to recall the witnesses who had been heard between
those dates;*”

- The Trial Chamber did not treat his Counsel in the same manner as the other trial
Counsel or the Prosecution.”’

The Appeals Chamber will examine these arguments after recalling the successive stages of
Appellant Barayagwiza’s representation at trial. **’

(a) Appellant Barayagwiza’s representation at trial

119. On 5 December 1997, Mr. Nyaberi was assigned as Counsel for Appellant
Barayagwiza.”® On 5 January 2000, the Appellant requested the Registry to withdraw his
Counsel for incompetence, lack of diligence and interest in the case. His request, which was

. rejected by the Registrar™ and then by the President of the Tribunal,* was granted by the
Appeals Chamber on 31 January 2000. That same day, Ms. Marchessault and Mr. Danielson
were appointed, respectively, Lead Counsel and Co-Counsel.*' On 23 October 2000, those
Counsel informed the Trial Chamber that the Appellant would not attend the trial and that he
had instructed them not to represent him, although he had not terminated their mandate.*”
Counsel Marchessault and Danielson asked the Trial Chamber for permission to withdraw.*
In the absence of a formal request by the Appellant for withdrawal of Counsel, the Trial
Chamber ordered Ms. Marchessault and Mr. Danielson to continue to represent the Appellant
pending a final decision on their request for withdrawal.”* On 25 October 2000, the Trial
Chamber rejected an oral request by Counsel to leave the courtroom,™ on grounds that “the
Accused had not expressed any complaints as to the competence of the appointed counsel or
lack of confidence in them”.**

254 Barayagwiza Appellant’s Brief,, para. 89(v).

. 25 Ibid., para. 89(ix).
2% Ibid., para. 89(xii); Barayagwiza Brief in Reply, para. 51.
7 In paragraphs 74, 75 and 91 of his Appellant’s Brief, Appellant Barayagwiza alleges that the Trial Chamber
erred in its assessment of the evidence. These allegations will be examined under the review of the Appellant’s
fortieth ground of appeal (see infraIV. B. 1. }.
58 Registrar’s letter, dated 5 December 1997, Re: “Your assignment as Counsel to Defend the Interests of
Mr. Barayagwiza, ICTR Suspect”.
29 | etter from Didier Daniel Preira, OIC, Lawyers and Detention Facilities Management Section, dated
5 January 2000, entitled “Votre demande de retrait de la commission d’office de votre conseil” [Your Request
for Withdrawal of Counsel]..
20 The Prosecutor v. Jean-Bosco Barayagwiza, Case No. ICTR-97-19-I, Decision on Review in Terms of
Article 19{E) of the Directive on Assignment of Defence Counsel, 19 January 2000.
%! gee document entitled “Your Assignment as Co-Counsel to Defend the Interests of Mr. Jean-Bosco
Barayagwiza, ICTR Accused”, dated 2 February 2000, Ref. No. ICTR/JUD-11-6-2-0124.
2627 23 October 2000, pp. 9-12.
3 Ibid., p. 21.
% Ibid., pp. 23-24.
5 T_25 October 2000, p. 9.
2 Ibid., pp. 7-8.
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120.  On 26 October 2000, Counsel Marchessault and Danielson filed a written motion for
withdrawal of their assignment to represent Appellant Barayagwiza.”’ The Trial Chamber
rendered its decision on 2 November 2000.%® It held that there were no exceptional
circumstances within the meaning of Rule 45(I) of the Rules,” and that the Appellant had not
sought withdrawal of his Counsel in a “clear and unequivocal” manner.”™ At subsequent
hearings, Counsel Marchessault and Danielson remained silent.?” On 29 January 2001, Co-
Counsel Danielson filed an “Application for Withdrawal by Co-Counsel”.?”” The Appellant
confirmed to his Counsel that he was ending their mandate “without any condition and
unequivocally” in two letters dated 3 February 2001, which were attached to a letter, also
dated 3 February 2001, in which Counsel Marchessault informed the Trial Chamber:

we understand that there is no more ambiguity to the effect that said counsel and Co-
Counsel do not hold any more powers to represent Mr. Jean-Bosco Barayagwiza before
this Tribunal and that, consequently, they shall withdraw from the hearing.””

121. At the hearing of 5 February 2001,” only Counsel Marchessault was present. She
informed the Trial Chamber that she no longer had a mandate to represent Appellant
Barayagwiza and requested permission to leave the courtroom, but this was refused.”” The
hearing of a witness then commenced.

122.  On 6 February 2001, the Trial Chamber directed the Registrar by an oral decision™ to
withdraw the assignment of Counsel Marchessault and Danielson as Defence Counsel for
Appellant Barayagwiza and, relying on Article 20(4)(d) of the Statute, to assign new Counsel
“with the goal of safeguarding the rights and interests of Barayagwiza”.?”” The same day,
Mr. Barletta-Caldarera was notified of his assignment as Lead Counsel for the Appellant;*™
he appeared for the first time before the Trial Chamber on 12 February 20017® and his

7 The Prosecutor v, Jean-Bosco Barayagwiza, Case No. ICTR-97-19-1, Requéte en retrait de la commission
d’office des conseils de Jean-Bosco Barayagwiza [Motion for Withdrawal of Counsel for Jean-Bosco
Barayagwiza], 26 October 2000.

8 Jean-Bosco Barayagwiza v. The Prosecutor, Case No. ICTR-97-19-T, Decision on Defence Counsel Motion
to Withdraw, 2 November 2000,

%9 Article 45(1) of the Rules, whose wording has not changed since its introduction on 1 July 1999, reads: “It is
understood that Counsel will represent the accused and conduct the case to finality [...] Counsel shall only be
S.\ermitted to withdraw from the case to which he has been assigned in the most exceptional circumstances.”

" Jean-Bosco Barayagwiza v. The Prosecutor, Case No. ICTR-97-19-T, Decision on Defence Counsel Motion
to Withdraw, 2 November 2000, para. 27.

¥ T.6,7, 8, 9 November 2000.

“ The Prosecutor v. Jean-Bosco Barayagwiza, Case No. ICTR-97-19-1, Application for Withdrawal by
Co-Counsel, 29 January 2001.

3 Letter from Counsel Carmelle Marchessault to the Judges of the Trial Chamber, dated 3 February 2001,
received at the Registry on 5 February 2001, notified to the Judges the same day and filed in case ICTR-99-52-T
under index numbers 18632, 18631 and 18630.

27 The trial was suspended after the hearing of 9 November 2000 until 5 February 2001.

75T, 5 February 2001, pp. 15, 16, 39-40.

76T, 6 February 2001, pp. 3-8.

7" Ibid., pp. 6-7.

78 See document entitled “Votre commission d’office pour la défense de M. Jean-Bosco Barayagwiza, accusé
du TPIR” [Your Assignment to Defend Mr. Jean-Bosco Barayagwiza, ICTR Accused), dated 6 February 2001,
filed on 9 February 2001 under reference No. ICTR/JUD-11-5-2. See also the “Déclaration de disponibiiité®
[Statement of Availability] dated 6 February 2001, No. C0139. Counsel states that he was contacted by
telephone by the Registrar’s office on 7 February 2001, see T. 12 February 2001, p. 26 (closed session),
7 T, 12 February 2001, p. 26 (closed session).
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mandate continued after the Judgement, until 24 June 2004.%*° Co-Counsel Pognon was

assigned on 21 February 2001.' He appeared for the first time at the hearing on
7 March 2001?* and his mandate ended on 1 February 2003.%*

(b) Appellant Barayagwiza’s submissions relating to his _representation from
23 October 2000 to 6 February 2001

123. The Appeals Chamber cannot accept the argument that the Trial Chamber failed in its
duty to guarantee the fairness of the trial in allowing the passive presence of Counsel
Marchessault and Danielson between 23 October 2000 and 6 February 2001. The Appeals
Chamber notes first that the Appellant does not present any argument to show that the Trial
Chamber erred in refusing to authorize Counsel Marchessault and Danielson to withdraw
from the case before 6 February 2001.-In this regard, it notes in particular that the
competence of Counsel Marchessault and Danielson was never challenged before the Trial
Chamber,” and that it was only on 5 February 2001 that the Trial Chamber was informed
that the Appellant wished to terminate, “without conditions and unequivocally”, the mandate
of these Counsel. ™

124. The Appeals Chamber further notes that it was the Appellant who instructed his
Counsel “not to represent [him] in this trial”, as is evident from the aforementioned excerpt
from Appellant Barayagwiza’s statement of 23 October 2000, his letters of 23 and
24 October 2000%" and the motion to withdraw Counsel for Jean-Bosco Barayagwiza.”® The
Appellant does not, moreover, contest that he gave such instruction to his Counsel. In the
circumstances, the Appeals Chamber cannot find that the Trial Chamber should have

B0 «pcision de retrait de la commission d'office de Me. Giacomo Caldarera, Conseil principal de I'accusé
Jean Bosco Barayagwiza” [Decision to Withdraw the Assignment of Maitre Giacomo Caldarera, Lead Counsel
for the Accused Jean Bosco Barayagwiza], 24 June 2004 (Decision of the Registrar).

B! gee document entitled “Notification commission d’office de Conseil adjoint” [Notice of Assignment as
Co-Counsel] dated 21 February 2001, filed on 22 February 2001 under reference No. ICTR/JUD-11-5-2-525.
2T, 7 March 2001, pp. 3-5.

% gee fax dated 14 January 2003 to Maitre Giacomo Barletta-Caldarera, entitled *“Your letters of
August 6, 2002 and November 5, 2002”.

284 Ty the contrary, the Appeliant Barayagwiza stated in a letier dated 23 October 2000 annexed to the Requéte
en retrait de la commission d'office des conseils de Jean-Bosco Barayagwiza [Motion for Withdrawal of
Counsetl for Jean-Bosco Barayagwiza)] of 26 October 2000:

If this Chamber rules that my counsels are required to continue to be present at trial

contrary to my instructions, I no longer wish to be represented by them. | would regret it if

I am forced to make this decision because my counsel have properly represented me from

the beginning.
See also Jean-Bosco Barayagwiza v. The Prosecutor, Case No. ICTR-97-19-T, “Decision on Defence Counsel
Motion to Withdraw”, 2 November 2000, para. 14.
35 Gee the two letters from Jean-Bosco Barayagwiza dated 3 February 2001 annexed to the letter of Counsel
Marchessault adressed to the Judges of the Trial Chamber dated 3 February 2001 and received at the Registry on
5 February 2001 (supra, footnote 273).
36 See supra, para. 113.
287 | etters from Jean-Bosco Barayagwiza dated 23 and 24 October 2000 respectively, attached to the [Motion
for Withdrawal of Counsel for Jean-Bosco Barayagwiza] of 26 October 2000. In the first letter, addressed to
Presiding Judge Pillay, Appellant Barayagwiza states: “Under no circumstances are they authorized to represent
me in any respect whatsoever in this trial”. In the second letter, he reiterates: “[m]y counsels are instructed not
10 represent me in that trial”.
2% [Motion for Withdrawal of Counsel for Jean-Bosco Barayagwiza], 26 October 2000, paras, 2-4, 8.
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' compelled thcm to be more active in defending the Appellant. Such an intervention would not

have been consistent with the role of a Trial Chamber of the Tribunal.® The appeal on this
point is accordingly dismissed.

125.  For the same reasons, the Appeals Chamber is not convinced that the Trial Chamber
should have “[considered] the necessity of recalling the witnesses heard between
23 October 2000 and 6 February 20017, or that it should not have relied on the evidence
heard during that period as a foundation for the determination of the Appellant’s guilt.*' In
effect, the Appellant’s attitude amounted to a waiver of the right to examine or to have
examined the witnesses who were being heard at the time.”*

(c) Appellant Barayagwiza’s submissions relating to his representation after
6 February 2001

(i) The Trial Chamber’s jurisdiction to assign counsel to represent the Accused’s
interests

126. The Appellant Barayagwiza first argues that Counsel could not be assigned to him .
against his will.*®

127. 'The Appeals Chamber would begin by noting that Rule 45 guater of the Rules
expressly states that a “Trial Chamber may, if it decides that it is in the interests of justice,
instruct the Registrar to assign a counsel to represent the interests of the accused”. However,
this rule was introduced by an amendment of 6 July 2002 and was therefore not applicable to
the situation of Appellant Barayagwiza before this date. Nevertheless, the Appeals Chamber
finds that Article 19(1) of the Statute already at that time allowed a Trial Chamber to instruct
the Registry to assign a counsel to represent the interests of the accused, even against his will,
when the accused had waived his right to be present and participate at the hearings. That
Article reads:

The Trial Chambers shall ensure that a trial is fair and expeditious and that the proceedings
are conducted in accordance with the Rules of Procedure and Evidence, with full respect
for the rights of the accused and due regard for the protection of victims and witnesses.

In the instant case, it was open to the Trial Chamber to fulfil this obligation by requesting the .
Registrar to assign counsel to represent the interests of Appellant Barayagwiza.® The
Appeals Chamber can find no error or abuse of power on the part of the Trial Chamber.

% As the Appellant himself acknowledges (see, for example, Barayagwiza Appellant’s Brief, para. 74), the
proceedings at the Tribunal are essentially adversarial and it is the parties who are primarily responsible for the
conduct of the debate. A Trial Chamber cannot dictate to a party how to conduct its case.

* Barayagwiza Appellant’s Brief, para. 89(ix). See also T. 17 January 2007, p. 57.
' Ibid., para. 83.
2 In this respect, the Appeals Chamber notes that the ECHR recognized that an accused can waive his right to
examine or cross-examine a witness. See, inter alia, Vaturi v. France, No. 75699/01, ECHR (first section),
Judgement of 13 April 2006, para. 53, and Craxi v ftaly, No. 34896/97, ECHR (first section), Judgement of
5 December 2002, paras. 90-91.
% See Barayagwiza Appellant’s Brief, para. 74, where the Appellant objects to the assignment of counsel
against his “express will”.
* This is, moreover, the solution subsequently adopted with the introduction of Rule 82 bis of the Rules.
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128. The Appellant also appears to take issue with the Trial Chamber for having violated
his rights by not allowing him to choose his counsel himself.** This contention must fail,
since: (1) the Appellant in fact refused any counsel; and (2) even when an indigent accused
asks for assignment of counsel, he is not entitled to insist that he himself choose such
counsel; it is settled case-law, both of this Tribunal and of ICTY, that the right to free legal
assistance by counsel does not confer the right to choose one’s counsel.”

129, The Appeals Chamber will now consider Appellant Barayagwiza’s submissions
relating to the competence of the counsel assigned to him.

297

(i) The competence of Counsel Barletta-Caldarera and Pognon

130. The Appeals Chamber has for long recognized, pursuant to Article 20(4)(d) of the
Statute, the right of an indigent accused to be represented by competent counsel.” It recalls
that Rule 44(A) of the Rules provides:

Subject to verification by the Registrar, a counsel shall be considered qualified to represent
: . a suspect or accused, provided that he is admitted to the practice of law in a State, or is a
University professor of law.

Articles 13 and 14 of the Directive on the Assignment of Defence Counsel set out the
qualifications and formal requirements that the Registrar must verify prior to the assignment
of any counsel; the presumption of competence enjoyed by all counsel working with the
Tribunal is predicated upon these guarantees. Therefore, for an appeal alleging incompetence
of trial counsel to succeed, an appellant must rebut the presumption of competence of said
counsel by demonstrating that there was gross professional misconduct or negligence which
occasioned a miscarriage of justice.”

5 Barayagwiza Appellant’s Brief, para. 82.
2% Blagojevi¢ and Joki¢ Appeal Judgement, para. 17; Decision on Appellant Jean-Bosco Barayagwiza’s Motion
Contesting the Decision of the President Refusing to Review and Reverse the Decision of the Registrar Relating
to the Withdrawal of Co-Counsel, 23 November 2006, para. 10; Prosecutor v. Jadranko Prii¢ et al., Case No.
. IT-04-74-AR73.1, Décision relative & I'appel interjeté par Bruno Stojié contre la décision de la Chambre de
premidre instance relative & sa demande de nomination d’un conseil [Decision on the Appeal by Bruno Stoji¢
against the Trial Chamber’s Decision on his Request for Appointment of Counsel], 24 November 2004, para. 19;
Prosecutor v. Vidoje Blagojevié et al., Case No. IT-02-60-AR73.4, Public and Redacted Reasons for Decision
on Appeal by Vidoje Blagojevi¢ to Replace his Defence Team, 7 November 2003, para. 22; Akayesu Appeal
Judgement, para. 61; Kambanda Appeal Judgement, para. 33.
27 Co-Counsel Pognon is mentioned only in paragraphs 86, 89(xii)(a), (b} and (c} of the Appellant’s Brief, but
Appellant Barayagwiza appears to inctude him in his submissions when he refers to “his Counsel[s]” (see
Barayagwiza Appellant’s Brief, paras. 89(xi}, 95, 97).
% gkayesu Appeal Judgement, paras. 76 and 78; Kambanda Appeal Judgement, para. 34 and footnote 49.
M prosecutor v. Momir Nikolié, Case No. IT-02-60/1-A, Public Redacted version of the Decision on Motion to
Admit Additional Evidence, 9 December 2004, para. 36; Akayesu Appeal Judgement, paras. 77, 78, 80;
Prosecutor v. Dusko Tadi¢, Case No. IT-94-1-A, Decision on the Appellant’s Motion for the Extension of the
Time-Limit and Admission of Additional Evidence, 15 October 1998, paras. 48-49. These three cases refer to
Counsel’s “gross incompetence”. In one decision in Blagojevié, the ICTY Appeals Chamber refers to
“misconduct or manifest professional negligence” (Prosecutor v. Vidoje Blagojevié, Case No.IT-02-60-AR73 .4,
Public and Redacted Reasons for Decision on Appeal by Vidoje Blagojevi¢ to Replace his Defence Team,
7 November 2003, para. 32). In paragraph 23 of the Blagojevié and Joki¢c Appeal Judgement, the Appeals
Chamber evokes gross incompetence.
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131. Inthe mstant case, Appellant Barayagwiza submits that the Trial Chamber failed in its
duty to ensure the effective representation of the Accused. In this regard, the Appeals
Chamber recalls that, under Article 19(1) of the Statute, the Trial Chamber is required to
guarantee a fair and expedient trial and full respect for the rights of the accused.’® However,
the responsibility for drawing the Trial Chamber’s attention, in accordance with the
appropriate procedure, to what he considers to be a breach of the Tribunal’s Statute and Rules
lies in the first place with the appellant®®’ who claims that his right to assistance of counsel at
trial has been violated.’” Failing that, he must establish on appeal that his counsel’s
incompetence was so manifest as to oblige the Trial Chamber to act.’® He must further
demonstrate that the Trial Chamber’s failure to intervene occasioned a miscarriage of justice.

132. The Appeals Chamber notes first that, before representing Appellant Barayagwiza,
Counsel Barletta-Caldarera had been assigned as Lead Counsel for another accused,*® and
that he was therefore conversant with the procedure before this Tribunal. Having practised in
his capacity of criminal lawyer in Italy for nearly 50 years, with almost 30 years in the field
of human rights, Mr. Barletta-Caldarera had, according to his CV** and the “Composition of
the Defence Team Form” dated February 1999, inter alia conducted cases before French,
Belgian, Swiss, Yugoslav and Romanian courts, in addition to his experience at the Italian
Court of Cassation. He has published many works on criminal law, conducted training
courses in criminal law for pupil advocates for over 10 years and been admitted to practise
law before the European Community courts for nearly 20 years.

133. As for Co-Counsel Alfred Pognon, his CV shows that he is an advocate with the
Cotonou Court of Appeal and a member of the Benin Bar for over 27 years, that he served as
President of the Benin Bar for six years and as defence counsel in several cases — two before

% In this connection, the ICTY Appeals Chamber recently stressed: “Any accused before the International
Tribunal has a fundamental right to a fair trial, and Chambers are obliged to ensure that this right is not
violated”, Simi¢ Appeal Judgement, para, 71.

1 Kambanda Appeal Judgement, para. 23. This principle was evoked by the ICTY Appeals Chamber in the
Tadi¢ Appeal Judgment, para. 55, in connection with the right to have the necessary time and facilities for the
preparation of one’s defence, and by the ICTR in the Kayishema and Ruzindana Trial Judgement, para. 64. The
Appeals Chamber considers that this principle applies in the same way to any complaint as to the quality of an
accused’s representation.

302 Under Article 45(H) of the Rules, the Trial Chamber may, under exceptional circumstances, intervene at the
request of the accused or his counsel, by “[instructing] the Registrar to replace an assigned counsel, upon good
cause being shown and after having been satisfied that the request is not designed to delay the proceedings™.
Articles 19 and 20 of the Directive on the Assignment of Defence Counsel set out the conditions for,
respectively, withdrawal and replacement of Counsel.

303 A recent decision of the European Court of Human Rights confirms the obligation on national authorities to
intervene in the event of manifest incompetence by assigned Counsel: “the Court is of the view that the conduct
of the applicant cannot in itself relieve the authorities of their duty to ensure that the Accused is effectively
represented. The above-mentioned shortcomings of the court-appointed lawyers were manifest, which put the
onus on the domestic authorities to intervene”; Sannino v. Italy, No. 30961/03, ECHR, Appeal Judgement of
27 April 2006, para. 51. See also Kamasinski v. Austria, No. 9783/82, ECHR, Appeal Judgement of
19 December 1989, para. 65 (“the competent national authorities are required under Article 6 §3(c) to intervene
only if a failure by legal aid counsel to provide effective representation is manifest or sufficiently brought to
their attention in some other way.”)

3% Mr. Barletta-Caldarera represented Akayesu in the appeal proceedings from 9 February to 10 August 1999.
See Akayesu Appeal Judgement, paras. 485 and 489.

35 See The Prosecutor v. Jean-Paul Akayesu, Case No. ICTR-96-4-A, Giacomo Barletta-Caldarera’s
Curriculum Vitae, attached to the form “Composition of the Defence”, received at the Registry on
11 February 1999.
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the Gitarama Court and one before the Kigali Court — in connection with the 1994 Rwandan
genocide.’®

134. In view of the foregoing, the Appeals Chamber has no reason to find that Counsel
Barletta-Caldarera and Pognon failed to satisfy the conditions set forth in Article 13 of the
Directive on the Assignment of Defence Counsel; they were presumed to be competent, just
like any other counsel assigned by this Tribunal. The Appeals Chamber must now determine
whether Appellant Barayagwiza has demonstrated gross professional misconduct or
negligence or manifest incompetence on the part of Counsel, such as should have compelled
the Trial Chamber to intervene in order to guarantee his right to legal assistance.

135. In this connection, the Appellant complains that Counsel Barletta-Caldarera failed to
seek adjournment of the hearings so that he might familiarize himself with the case and
prepare the cross-examination of the first witnesses,”” and that the Trial Chamber did not
adjourn of its own motion to enable new Counsel to become sufficiently conversant with the
case.’® He further contends that Counsel Barletta-Caldarera and Pognon were on a number of
occasions™® absent or late for the hearings, and argues that the Trial Chamber should have
either compelled them to attend each hearing® or adjourned the trial.™"' The Appellant
“further or in the alternative” points out certain failures which, though attributable to his

Counsel, allegedly amounted to a “laissez faire” attitude by the Trial Chamber:*?

- The alleged conflict of interests created by his Counsel when he made
comments during one of the hearings;*"

- His failure to seek the assistance of a Kinyarwanda speaker when the
Kinyarwanda-speaking investigator appointed in 1998 withdrew from the case
in February 2001;*

- His failure to conduct complete, adequate and exhaustive investigations;*

- The fact that Counsel Barletta-Caldarera obtained information prejudicing the
Appellant’s case from third parties without instructions from him;*'®

- Counsel’s failure to put crucial questions for the defence of the Appellant;’”

306 gee the Curriculum vitae and form IL2 attached to the letter of 5 July 2000, from Mr. Pognon to Registrar
Agwu Ukiwe Okali, entitled “Demande de candidature en qualité d'avocar au TPIR” [Application for
Appointment as Counsel before the ICTR}.

307 Barayagwiza Appellant’s Brief, paras. 87, 88, 98(i); Barayagwiza Brief in Reply, paras. 37-38.

%8 1bid., para. 89(vi)-(viii).

3% 1bid., paras. 89(xi), 98(viii); Barayagwiza Brief in Reply, para. 48.

31° Barayagwiza Appellant’s Brief, para. 89(xi).

3 Ibid., para. 98(viii).

112 1pid , paras. 92, 94-97, 98(v).

313 Ipid., para. 98(ii); Barayagwiza Brief in Reply, para. 42.

314 1bid., para. 89(x); Barayagwiza Brief in Reply, paras. 43 and 52.

315 1bid., paras. 98(iv) and (vi); Barayagwiza Brief in Reply, para. 38.

318 1bid, para. 98(v).

3\ Ibid., para. 98(vii); Barayagwiza Brief in Reply, paras. 46-47.

A07-0137 (E) 4]

[ Translation certified by LSS, ICTR __|




Ferdinand Nahimana, Jean-Bosco Barayagwiza, Hassan Ngeze v. The Prosecutor, Case No. ICTR-99-52-A

SRS 10820’
: - Failure 10 have the Prosecution witnesses who had testified between
23 October 2000 and 6 February 2001 recailed;*®

- Failure to cross-examine Witnesses AHI, EB and AEU,”® as well as Witness
Bemeriki and Appellant Ngeze;**

- The appearance, at the request of Counsel Barletta-Caldarera, of Expert Witness
Fernand Goffioul, who ultimately supported certain allegations of the
Prosecutor.’”

The Appeals Chamber will examine each of these submissions in turn.’?

a. Adjournment of the hearings to allow Counsel Barletta-Caldarera to
familiarize himself with the case

136. The Appeals Chamber notes that at the hearing of 12 February 2001, which was
devoted notably to the examination-in-chief of Witness AAM, Judge Pillay, presiding Judge,
asked Counsel Barletta-Caldarera whether he intended to cross-examine Witness AAM and
whether he would be able to do so the next day. Counsel Barletta-Caldarera replied:

Mr. CALDERERA: As much as possible Ms President, yes. In other words the testimony
of the witness allows me to put some questions to him. Unless you might want to push it
further, say [24 hours] or 48 hours, so that I can have a more in-depth knowledge or
acquaintance with the facts.

Ms PRESIDENT: That is why I put the question to you. You may begin tomorrow if you
are in a position to do so, and if you feel you require more time, you can address that
tomorrow.’?

137. ltis apparent from this exchange that Judge Pillay enquired whether Counsel Barletta-
Caldarera felt he would have adequate time to prepare for and conduct Witness AAM’s cross-
examination, and to continue with the trial.** The next day, Counsel Barletta-Caldarera asked
the Trial Chamber for two extra days in order to consult Appellant Barayagwiza with a view
to preparing the cross-examination of Witness AAM.*”® The Trial Chamber granted his

*'® Barayagwiza Brief in Reply, para. 39(i).

9 1bid,, para. 39(ii).

32 1bid,, para. 39(iii).

21 Barayagwiza Appellant’s Brief, para. 98(ix).

322 Appellant Barayagwiza also asserts that his Counsel failed to comment on some documents which they
themselves had filed: Barayagwiza Brief in Reply, para. 39(iv). Since the Appellant did not develop this
argument in any way (by failing to show either how this amounted to misconduct or gross professional
negligence or how it occasioned a miscarriage of justice), the Appeals Chamber will not consider it.

323 T 12 February 2001, p. 160.

2% Earlier, Presiding Judge Pillay had made sure that Counsel Barletta-Caldarera would receive from the
Prosecutor “[a}ll statements [by Witness AAM] in French [...] Counsel could address us before cross-
examination”. See T. 12 February 2001, pp. 85-86. She had also requested the Registrar’s representative to
provide any assistance required by Counsel Barletta-Caldarera so that he could obtain all the documents in the
case: T. 12 February 2001, pp. 28-29 (closed session).

32 “Do you really believe that you can allow me to do the cross-examination the day after tomorrow, so that 1
can visit my client tomorrow, at the detention center because it would seem, it would seem I repeat that he is
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request by adjourning the hearing and authorizing Counsel Barletta-Caldarera to conduct the
cross-examination of Witness AAM two days later.”®® On 15 February 2001, Counsel
Barletta-Caldarera started his cross-examination of Witness AAM and informed the Trial
Chamber that he had not been able to meet with his client due to the latter’s refusal to see
him >

138. In view of the foregoing, the Appeals Chamber finds that the Appellant has failed to
demonstrate any gross professional misconduct or negligence on the part of Counsel Barletta-
Caldarera, even though the adjournment of two days requested by Counsel seems particularly
short, notably having regard to the complexity of the case. The Appeals Chamber finds that
the Trial Chamber duly ensured that Counsel Barletta-Caldarera had the time he considered
adequate for the preparation of the defence of Appellant Barayagwiza in the circumstances of
the case, given in particular that Barayagwiza had chosen not to participate in his own trial
and not to meet with his Counsel. The appeal on this point is dismissed.

b. Absences and lateness of Counsel

. 139. The Appeals Chamber considers that, when the accused is represented, the presence
of his counsel or co-counsel at the hearing is essential. Thus, a counsel who absents himself
without having ensured that his co-counsel will be present is committing gross professional
misconduct. The same can be said for counsel or co-counsel absenting himself while being
the only representative for the Defence of the accused and while the presentation of evidence
continues (save in exceptional circumstances).’® Furthermore, in both cases the manifest
misconduct of the representatives of the accused obliges the Trial Chamber to act, for
example by ordering an adjournment, and if necessary by sanctioning such behaviour.

140. The Appeals Chamber will now consider the allegations of lateness and absence
raised by Appellant Barayagwiza. The Appeals Chamber is of the opinion that the evidence
presented in the absence of Counsel and Co-Counsel of the Appellant cannot be relied on
against him,”® and it will determine below if the findings of the Trial Chamber should be
upheld in the absence of that evidence.

able to receive me and give me information concerning the cross-examination, and only after today”,
. T. 13 February 2001, p. 76.
3% T 13 February 2001, pp. 77-78. See also T. 13 February 2001, p. 102: “So we are going to adjourn. There
will be no sitting of Court tomorrow. We will resume at 0930 am on Thursday when you wili be cross-examined
by Defence Counsel, Mr. Caldarera.”
3277, 15 February 2001, p. 23.
328 In this regard, the Appeals Chamber notes that the appointment of legal assistants is not subject to the
verifications provided for in Rule 44(A) of the Rules and Articles 13 and 14 of the Directive on the Assignment
of Defense Counsel in order to guarantee the competence of Counsel and Co-Counsel (see supra, para. 130). In
the absence of such guarantees, it cannot be considered that a legal assistant in a Defence team has authority to
represent the accused on the same basis as Counsel or Co-Counsel under Article 20(4)(d) of the Statute. Hence,
Counsel and Co-Counsel for Appelilant Barayagwiza could not validly be replaced by legal assistants.
329 In a recent decision, the Appeals Chamber referred back to the Trial Chamber the assessment of the prejudice
resulting from continuation of the cross-examination of a witness in the absence of one of the co-accused,
specifying that it falls to the Trial Chamber, if need be, to exclude the portion of the testimony taken in the
appellant’s absence or to recall the witness (The Prosecutor v. Edouard Karemera et al., Case No. ICTR-98-44-
AR73.10, Decision on Nzirorera’s Motion Interlocutory Appeal concerning his Right to Be Present at Trial,
5 October 2007, para. 16). In the instant case, taking into account the impossibility of recalling the witnesses
having testified in the absence of Appellant Barayagwiza and of his Counsel and Co-Counsel, the Appeals
Chamber must dismiss all of the testimony against him obtained in these circumstances.
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i. 21 May 2001

141.  The Appeals Chamber notes that the absence of Counsel Barletta-Caldarera and Co-
Counsel Pognon after the first break on 21 May 2001 was short and that the Trial Chamber
resumed the hearing only after it had enquired about their presence and after Counsel
Barletta-Caldarera had apologized for the absence of Co-Counsel Pognon and for his own
lateness.” Therefore, the Appeals Chamber does not find that Counsel for Appellant
Barayagwiza committed an act of gross professional misconduct or negligence on that
occasion.

ii. 16 November 2001

142.  The Appeals Chamber notes that Counsel Barletta-Caldarera was absent during the
hearing of 16 November 2001, that Co-Counsel Pognon was present at the opening of the
session and for part of the hearing®™ devoted to the examination of Witness Serushago, but
that he left the court in the course of the morning.** The transcripts do not show that the Trial
Chamber formally and expressly authorized him to leave the court. The Appeals Chamber
cannot determine the precise moment when Co-Counsel returned to court; the transcripts .
simply show that he returned to court before the hearing was adjourned at midday.** The
Appeals Chamber finds that Co-Counsel Pognon left court for a maximum of a few hours
during the hearing of 16 November 2001.

143.  The Appeals Chamber finds that this absence — however brief — by the only
representative of an accused at a hearing, while the examination of a witness continues,
amounts to gross and manifest professional misconduct which required the Trial Chamber to
act. Thus, the Appeals Chamber is of the view that this portion of the testimony of Witness
Serushago against Appellant Barayagwiza should be excluded. It will now consider whether
the result of this is to invalidate the Appellant’s convictions.

144, The Appeals Chamber notes that, during the morning hearing of 16 November 2001,
the Prosecutor examined his Witness Serushago about the training of Interahamwe at the
Bigogwe and Bugesera camps, the distribution of weapons at Gisenyi in 1994, the murder of
Tutsi at Commune Rouge between April and June 1994, his responsibilities and the structure
of the Interahamwe in Gisenyi town, the meetings held by CDR, Interahamwe and
Impuzamugambi leaders in Gisenyi, one particular meeting held at the Hotel Méridien Izuba .
in June 1994 during which Appellant Barayagwiza allegedly collected funds, and the murder

¥ The reason given for the delay was that Co-Counsel Pognon had forgotten his badge and had been prevented
from entering the courtroom. See T. 21 May 2041, p. 50.

*''In a letter to Presiding Judge Pillay, dated 28 August 2001, Co-Counsel Pognon stated that he would
represent Appellant Barayagwiza from 21 May to 12 July and from 13 November to 13 December 2001; see
Co-Counsel Pognon’s letter, reference No. ICTR-99-52-0866, accompanying another entitled “Justification
d’absence de Me Alfred Pognon, Co-Conseil” [Justification of Absence of Co-Counsel, Maitre Alfred Pognon],
sent to the Trial Chamber on 4 September 2001.

32 T, 16 November 2001, cover page. Another proof that Co-Counsel was present is that during this hearing
Mr. Pognon asked the Trial Chamber several questions relating to Witness Serushago’s statement. See
T. 16 November 2001, pp. 6, 7 and 14. The record of the hearing shows that Counse| Barletta-Caldarera had
been excused but does not refer to the temporary absence of Co-Counsel Pognon (See “Case Minutes”, Trial
Day 99, available on the Tribunal’s official internet site).

333 T. 16 November 2001, p. 24,

B4 Ibid., p. 83.
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of Stanislas Simbizi. When the hearing resumed, Witness Serushago continued testifying
about the meeting held at the Hotel Méridien Izuba in June 1994 and about his own
responsibility as well as that of Appellant Ngeze in relation to the Inferahamwe; he also
described Appellant Ngeze’s relationship with Hassan Bagoyi.***

145. The Appeals Chamber notes further that, in the Judgement, the Trial Chamber
referred several times to the testimony of Witness Serushago at the hearing of 16 November
2001. It mentioned this testimony in relation to the integration of members of MRND and
CDR into groups of Interahamwe and Impuzamugambi in Gisenyi,” the meetings between
members of CDR and Interahamwe between April and June 1994, the order for the murder
of the director of a printing company allegedly given by Appellant Barayagwiza during a
meeting at the Hotel Meridien Izuba in June 1994, the distribution of weapons, raising of
funds, and intimidation and looting allegedly carried out by Appellant Barayagwiza at
Gisenyi between 1991 and 1994.>”

146. However, the Appeals Chamber cannot identify any factual finding against Appellant
Barayagwiza that ought to be annulled following the exclusion of the testimony of Witness

’ Serushago for the morning of 16 November 2001. First, it should be noted that, citing the
numerous inconsistencies and contradictions in the testimony of Witness Serushago, the Trial
Chamber admitted this evidence “with caution, relying on it only to the extent that it is
corroborated”.*® Thus it considered that Appellant Barayagwiza’s order for the murder of the
printing company director had not been proved.*!

147. Furthermore, the Trial Chamber’s finding that Appellant Barayagwiza “came to
Gisenyi in April 1994, [..] with a truckload of weapons for distribution to the local
population” and that he “played a leadership role in the distribution of these weapons” relied
on the testimony of Witness AHB** and not on that of Serushago. Finally, the Chamber held
that it had not been established that the Appellant had collected money to buy weapons, since
the only evidence to this effect was that of Witness Serushago.

148.  Accordingly, the exclusion of this portion of the testimony of Witness Serushago does
not entail the reversal of any of the factual findings relied on in order to convict Appellant
Barayagwiza.

iti. 20 February 2002

149.  As for the absence from court on 20 February 2002, the Appeals Chamber notes that
Co-Counsel Pognon was present at the opening of the session** for the hearing of Witness X.
Here again, although the Appeals Chamber cannot determine the exact time Co-Counsel left

35 Ibid., pp. 15-67.

336 Judgement, para. 327.

37 Ibid., paras. 733 and 785.

8 Ibid., para. 734.

3 1bid., para. 784.

0 Ibid., para. 824.

1 Ibid., para. 735.

%2 jydgement, para. 730; the testimony of Witness AHB is set out in paragraphs 720 to 722 of the Judgement
and evaluated in paragraphs 724 to 726.

343 T. 20 February 2002, cover page.
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" court, it notes nonetheless that it was shortly after the resumption of the hearing, after the first
recess, that his absence was noticed.’* The transcripts clearly state that a member of the
Registry was sent immediately to fetch Co-Counsel.’*

150. In these circumstances, while the Appeals Chamber considers that there was
misconduct on the part of Co-Counsel Pognon, it is not convinced that the Trial Chamber
erred, since it intervened as soon as the absence of Co-Counsel was noticed. Furthermore,
even if this portion of the testimony of Witness X were to be excluded, it would not have any
impact on the convictions entered against Appellant Barayagwiza.**

iv. 25 to 28 March 2002

151, As to the absences during the period 25 to 28 March 2002, the Appeals Chamber
notes that Counsel Barletta-Caldarera had sought prior leave of the Trial Chamber to be
absent, assuring the Trial Chamber that Co-Counsel Pognon would be present in his
absence. The Trial Chamber granted his request and, as announced by Lead Counsel, Co-
Counsel Pognon attended the hearings on 25, 26, 27 and 28 March 2002 to defend Appellant
Barayagwiza.’® Consequently, the Appeals Chamber does not find that Counsel Barletta-
Caldarera committed an act of professional misconduct or negligence by being absent from
25 to 28 March 2002,

v. Absences in 2003

152. The Appeals Chamber notes that neither Lead Counsel nor Co-Counsel for
Appellant Barayagwiza attended the hearings of 13 to 17 January 2003.** The Appeals
Chamber further finds that no Counsel of the Appellant attended the hearings from 24 March
to 11 April 2003, or on 5 and 6 May 2003, as Counsel Barletta-Caldarera was absent and Co-
Counsel Pognon’s assignment had terminated on 1 February 2003. The Appeals Chamber has

Appellant Nahimana, who particularly tried to undermine the credibility of this witness. Even though the Trial
Chamber did not expressly mention the hearing of 20 February 2002 in the Judgement, it is obvious that it
considered testimony given during this hearing in the paragraph on the evaluation of the credibility of Witness
X. Thus, paragraph 547 of the Judgement mentions in particular the immunity from prosecution that Witness X
had obtained in exchange for his testimony (see T. 20 February 2002, pp. 24-32), the payments that he received
from the Witness Protection Section (ibid, pp. 72-73) and the admission by the witness that his friends,
members of Interahamwe, admitted having participated in massacres and that he himself had accepted a looted
crate of beer {(ibid., pp. 58-66). Despite these matters, the Trial Chamber concluded that Witness X was credible:
Judgement, para. 547. A fortiori, if this evidence is ¢xcluded, the conclusion of the Trial Chamber as to the
credibility of this witness would be strengthened. The exclusion of this part of Witness X’s testimony would
thus not be beneficial to Appellant Barayagwiza.

477,22 March 2002, pp. 11-12.

348 T, 25 March 2002, cover page; T. 26 March 2002, cover page (the cover page does not indicate Counsel
Pognon’s presence, but rather that of Counsel Barletta-Caldarera); T. 27 March 2002, cover page; T.
27 March 2002, cover page (closed session); T. 28 March 2002, cover page.

3% Barayagwiza Appellant’s Brief (footnote 99) erroneously makes reference to the period 13 1o 17 March 2003,
but his Brief in Reply (footnote 34) correctly refers to 13 January 2003,
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no information explaining these absences.™ The Appeals Chamber considers that the
evidence admitted during these hearings should be excluded in respect of Appellant
Barayagwiza.

153.  The hearings conducted between 13 and 17 January 2003 were to hear the testimony
of Defence Witnesses D3 and RM14.>* The Appeals Chamber first notes that the Trial
Chamber rejected the testimony of Witness RM14, which it considered not to be credible.**
As for Witness D3, the Trial Chamber accepted his testimony’ that the statement made at a
CDR rally “showed an irreparable split between the Hutu and Tutsi”.** This testimony
supported the finding in paragraph 339 of the Judgement that “CDR was a Hutu party and
party membership was not open to Rwandans of Tutsi ethnicity”. However, the Appeals
Chamber notes that the testimony of Witness D3 was not decisive in establishing this factual
finding. As the Trial Chamber explicitly noted, Witness D3 indicated that he attended only
one rally. Further, the Appeals Chamber notes that the above finding relies on several
testimonies,”* specifically cited in paragraphs 302 to 318 of the Judgement and found
credible by the Trial Chamber. Accordingly, the Appeals Chamber cannot conclude that the
convictions of the Appellant should be reversed because of the lack of representation during
the testimony of Witnesses D3 and RM14.

154. The hearings held between 24 March and 10 April 2003 were devoted to hearing
Defence Witness RM117 (called by Appellant Ngeze), Appellant Ngeze and Defence
Witness Bemeriki (called by Appellant Nahimana).”* Concerning Witness RM117, the
Appeals Chamber notes that in paragraph 307 of the Judgement the Trial Chamber accepts
his testimony that “there were Tutsi in CDR as well”. Since the Trial Chamber found that the
fact that a few Tutsi individuals might have been CDR members did not render the
characterization of the CDR as a Hutu party inaccurate,”” the exclusion of the testimony of
Witness RM117 cannot invalidate the convictions against Appellant Barayagwiza. As to the
testimony of Appellant Ngeze, the Appeals Chamber notes that the Trial Chamber
emphasized Appellant Ngeze’s lack of credibility and, consequently, did not make any
findings on the basis of his testimony.”® The same is true for Witness Bemeriki, whose
testimony the Trial Chamber rejected in its entirety.’” For these reasons, the exclusion of
these testimonies can have no impact on Appellant Barayagwiza’s convictions.

3 On reading the Transcript of 13 January 2003, p. 1, the Appeals Chamber notes, however, that Counsel
Barletta-Caldarera had informed the Trial Chamber that he would be absent from 13 to 17 January 2003 and that
Co-Counsel Pognon had apparently “expressed his desire to quit the team”. See also “Case Records”, Trial
Days 198-202, in which the absences of Counsel Barletta-Caldarera and Co-Counsel Pognon seem to have been
excused.

351 Witness D3 had been called by Appellant Nahimana; Witness RM14 had been called by Appellant Ngeze.

352 jyudgement, para. 870.

33 Ibid., para. 334.

354 Ibid., para. 311,

355 The Appeals Chamber notes in particular those of Witnesses AFB, Nsanzuwera,, LAG, ABE, Des Forges,
GO, AGX and AHB.

36 The Appeals Chamber notes that Witnesses RM117 and Bemeriki were not cross-examined by Appellant
Barayagwiza’s defence team, but that Appellant Ngeze was briefly cross-examined by Legal Assistant
Massidda, a member of that team: T. 8 April 2003, pp. 32-37.

7 Judgement, para. 335,

3% Ibid., paras. 875-878.

*91bid., para. 551.
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155.  As to the hearing of 11 April 2003, the Appeals Chamber notes that it was a status
conference. Again, even though the Trial Chamber should have ensured that an authorized
representative of the Appellant was present (and not merely a legal assistant®™), this does not
mean that the Appellant’s convictions should be quashed. The Appeals Chamber observes
that the following matters were discussed at this status conference: (1) timetable for expert
evidence™' and time for filing of Prosecutor’s motion for hearing of witnesses in rebuttal in
respect of the cases of Appellants Ngeze and Nahimana;** (2) extension of the contract of
Expert Witness Shuy called by the Defence for Ngeze;*® (3) the motion from Appellant
Ngeze for reconsideration of the decision on GF55;* and (4) the possibility of a meeting
between Appellant Nahimana and Witness Bemeriki.*®* The Appeals Chamber therefore finds
that only the scheduling of the hearing of expert witnesses was relevant to the defence of
Appellant Barayagwiza. The Appeals Chamber notes, however, that the Trial Chamber did
take the trouble to consult Ms. Glodjinon — a legal assistant authorized by Counsel Barletta-
Caldarera to respond to this question®® — concerning the dates set for the hearing of Expert
Witness Goffioul called by the Defence for Appellant Barayagwiza.*’ In such circumstances,
the Appeals Chamber does not find that the absence of Counsel Barletta-Caldarera from the
status conference of 11 April 2003 could have had any impact on the verdict.

156.  Regarding the hearings of 5 and 6 May 2003, these were devoted to the testimony of
Expert Witness Strizek, called by the Defence for Appellant Nahimana. The Appeals
Chamber notes that the testimony of this expert witness during the relevant period is
mentioned only in paragraph 515 of the Judgement,”® and that it was not relied on to support
any factual or legal finding conceming Appellant Barayagwiza. Hence, its exclusion in
respect of Appellant Barayagwiza can have no impact on his convictions.

157.  In light of the foregoing, the Appeals Chamber finds that there are no grounds for
annulling the factual findings underpinning the convictions of Appellant Barayagwiza. The
Appeals Chamber further finds that the errors of the Trial Chamber in failing to suspend the
trial are not sufficient to show that the Trial Chamber was biased against Appellant
Barayagwiza, since the Appellant has in no way demonstrated that the Trial Chamber
intentionally disregarded his right to be represented or that it sought to harm his case. Finally,
the Appeals Chamber is not convinced that the errors committed by the Trial Chamber could
have created an appearance of bias on its part. The appeal on this point is dismissed.

¢. Allegation of conflict of interests .

158. As to the alleged conflict of interest between Appellant Barayagwiza and his Counsel
Barletta-Caldarera, the Appeals Chamber endorses the ICTY’s view that “[a] conflict of
interests between an attorney and a client arises in any situation where, by reason of certain

* In this connection, see supra note 328.

LT, 11 April 2003, pp. 1-5, 7-10, 17 (closed session).
%2 1bid., pp. 5-7, 10-13 (closed session).

33 Idem.

34 Ibid., pp. 16, 21 (closed session).

35 Ibid., pp. 16, 17 (closed session).

3% Ibid., p. 4 (closed session).

7 Idem.

%8 Judgement, para. 515, referring to T. 6 May 2003.
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circumstances, representation by such an attorney prejudices, or could prejudice, the interests
of the client and the wider interests of justice”’*

159. To support his allegation of conflict of interests, Appellant Barayagwiza cites three
statements by Counsel Barletta-Caldarera,”™ which should be placed in the context of the
latter’s statement at the hearing of 13 February 2001:

! have had the opportunity to appreciate the respect your Chamber has shown of human
rights. This is before my arrival, and even after my arrival. And it is for this reason that I
wish to seek your legal understanding for the respect of human rights, that you give me a
few minutes so that I can explain my situation. I know that the responsibility of what has
taken place is not to be led [sic] upon the door step of the Registrar or the Tribunal.
Depending on Mr. Barayagwiza’s choice, I can understand him from the humanitarian
aspect, only on that aspect. He chooses [sic] behaviour on which you have ruled in a very
proper manner according to the Rule of law that you are bound to respect. [...] But I am
asking you, Your Honours, [... to] take into account one thing. I arrived here on Saturday
night. On Sunday the [prison] was closed. Yesterday, I was [t]here and today also. [Can
you] allow me to do the cross-examination the day after tomorrow, so that I can visit my
client tomorrow, at the detention centre, because it would seem [3] that he is able to
receive me and give me information concerning the cross-examination. 7

160. The Appeals Chamber does not see how the above statement prejudices or conflicts
with the defence or interests of Appellant Barayagwiza. On the contrary, these comments
clearly show that Counsel Barletta-Caldarera was asking for time to consult his client so that
he could prepare the cross-examination of Witness AAM. The Appeals Chamber cannot
therefore conclude from this that Counsel Barletta-Caldarera committed gross professional
misconduct or negligence.

d. Lack of assistance from a Kinyarwanda speaker

161. The Appeals Chamber notes that the Appellant fails to explain, either in his Appeal
Brief or in his Brief in Reply, how the failure to request the assignment of an additional team
member speaking Kinyarwanda constituted gross professional misconduct or negligence
leading to a miscarriage of justice. He merely refers in his Appellant’s Brief to “the vast
amount of material found in the broadcasts of the RTLM and Radio Rwanda, the publication
of Kangura and documents of the CDR party” ** and alleges that he suffered prejudice
particularly “in relation to the conclusions made by the Chamber concerning the possible use
by the Appellant of the term ‘tubatsembatsembe’.’”

% prosecutor v. Jadranko Prlié et al., Case No. IT-04-74-AR73.1, Decision on Appeal by Bruno Stoji¢ against
Trial Chamber’s Decision on Request for Appointment of Counsel, 24 November 2004, para. 22 (footnote
omitted). See also Prosecutor v. Ante Gotovina et al., Case No. IT-06-90-AR73.2, Decision on Ivan Cermak’s
Interlocutory Appeal against Trial Chamber’s Decision on Conflict of Interest of Attorneys Cedo Prodanovié
and Jadranka Slokovié, 29 June 2007, para. 16; Prosecutor v. Ante Gotovina et al., Case No. IT-(6-90-AR73.1,
Decision on Miroslav Separovi¢’s Interlocutory Appeal against Trial Chamber’s Decisions on Conflict of
Interest and Finding of Misconduct, 4 May 2007, para. 23.

370 See Barayagwiza Appellant’s Brief, para. 98(ii).

U T. 13 February 2001, pp. 75-76 (the statements identified by Appellant Barayagwiza in support of his
allegation are italicized).

%72 Barayagwiza Appellant’s Brief, para. 98(iii).

7 Idem.
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162. At the appeals hearing, when asked by the Judges what prejudice had arisen from the
fact that no expert Kinyarwanda speaker was assigned, Counsel for Appellant Barayagwiza
simply referred to the Pre-Appeal Judge’s Order for Re-Certification of the Record dated
6 December 2006,** adding the following explanation;

[...] when you asked the Registrar for recertification. It’s quite clear that the confusion
about the terms tubasembatsembe and their derivatives which found their way to the
translations some did not — clearly would not have arisen had the Trial Chamber had the
benefit of an expert Kinyarwanda speaker. And, therefore, your own wish to have clarity
about these terms is a cogent example of the difficulty the Trial Chamber itself found it
was in back in 2000 to 2003.™

163. When the Appeals Chamber addresses the Appellant’s seventh ground of appeal, it
will consider the disputed finding that the Appellant had used the term tubatsembatsembe at
meetings, as well as the meaning given by the Trial Chamber to that expression.”™ Since the
Appellant did not indicate what other consequences the failure to assign a Kinyarwanda
speaker could have had on his defence, the Appeals Chamber finds that, given the
Appellant’s decision not to assist his defence team and the fact that he spoke this language,
he has failed to show that such a person was needed, and that the failure to request such
assistance constituted grave misconduct or negligence by his Counsel. The Appeals Chamber
dismisses the appeal on this point.

e. Failure to investigate and to ask crucial questions; use of information from
third parties

164. The Appeals Chamber cannot accept Appellant Barayagwiza’s submissions regarding
the quality of the investigations conducted by his Counsel, the crucial questions that they
allegedly failed to put to some witnesses, and the fact that they obtained information from
third parties. At the appeal hearings, Appellant Barayagwiza explained what investigations
his Trial Counsel could have conducted,’” but he has not shown how the failure to carry out
such investigations constituted an act of gross professional negligence on the part of his
Counsel and that such failure resulted in a miscarriage of justice. Moreover, he does not
suggest any question that should have been asked;*™ nor does he explain how the admission

7 Order of 6 December 2006.

75 T(A) 17 January 2007, p. 66.

%76 See Barayagwiza Appellant’s Brief, paras. 111-124, considered infra XI1. C. 3. (a) (ii) .
37 T(A) 17 January 2007, p. 88:

[As to investigations), there is evidence which you can read and which you heard. There is
a failure of those counsel even to bother to check any locations in Rwanda. They could
have gone and looked at the airways bills about the transmission of equipment to Muhe.
They could have gone to Muhe itself;, they could have gone to Gisenyi. They did none of
those things. And when there was a witness who said, “Well, | talked to Ambassador
Rawson”, they didn't bother to contact Ambassador Rawson to get the first-hand account;
they relied on hearsay.

*® In his Appellant’s Brief, as well as in his Reply, Appellant Barayagwiza merely refers to portions of
transcripts of hearings without any attempt to mention the “crucial” questions omitted by his Counsel. The
Appeals Chamber has carefully read these portions and does not find any gross failure on the part of Counsel.
Barayagwiza Appellant’s Brief, para. 98(vii), see also Barayagwiza Brief in Reply, paras. 46-47, in which
Appellant Barayagwiza asserts that “the Counsel failures™ appeared while cross-examining Witnesses AAM,
AGR, ABE, Des Forges, AHB, AFB, X, ABC, Nsanzuwera, MK, Kamilindi and AFX, with no reference or
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of various exhibits from third parties, filed by Co-Counsel Pognon, prejudiced his defence.

He has manifestly failed to discharge his burden on appeal. The appeal on these points is
accordingly dismissed.

f. Failure to recall Prosecution witnesses heard between 23 October 2000 and
6 February 2001

165. The Appeals Chamber has already held that the Trial Chamber was not obliged to
consider the possibility of recalling Prosecution witnesses heard between 23 October 2000
and 6 February 2001, since Appellant Barayagwiza had refused to attend the hearings and
instructed his Counsel “not to represent him”, a stance amounting to a waiver of the right to
examine or to have examined the witnesses heard at that time.*” In such circumstances, the
Appeals Chamber finds that the fact that Counsel Barletta-Caldarera and Pognon did not
request the Trial Chamber to recall those Prosecution witnesses does not constitute gross
professional misconduct or negligence.

g. Failure to cross-examine certain witnesses

166. Appellant Barayagwiza blames his Counsel for failing to cross-examine certain
Prosecution and Defence witnesses.”™ The Appeals Chamber has already held that the
absence of Counsel Barletta-Caldarera from court during the testimony of Witnesses Ngeze
and Bemeriki — and consequently the failure to cross-examine such witnesses — did not result
in a miscarriage of justice.®'

167. Appellant Barayagwiza argues that it was necessary to cross-examine Witness EB
because the witness had “specifically stated that the Appellant was one of the owners and
editors of Kangura and that he was President of CDR Gisenyi before 1993”.°* The Appeals
Chamber is of the view that the Appellant has not demonstrated that the failure to cross-
examine Witness EB resulted in a miscarriage of justice. In this regard, the Appeals Chamber
notes that the Trial Chamber relied on many witnesses and exhibits to find that Appellant
Barayagwiza was the President of CDR Gisenyi,” and does not appear to have found that he
was one of the owners and editors of Kangura.

168. Regarding Witnesses AEU and AHI, the Appeals Chamber notes once again that
Appellant Barayagwiza fails to particularise his claims. Regarding the first of these witnesses,
he merely asserts that “[Witness AEU] charged CDR and its members with massacres”.**
The Appellant further claims that Witness AHI “had information which needed to be
confirmed and used in the interest of the Appellant”,*®® notably “the information saying that
the Appellant was not seen in Gisenyi before the fall of Kigali in the hands of RPF” 3%

without specifying the nature of such failures, mentioning only the fact that “Counsel was unable to discover
that the Appellant never used the term Tubatsembatsembe...”.

3 Gee supralV. A. 2. (b) .

3% Barayagwiza Brief in Reply, paras. 39(ii) and (iii).

8 See supra IV. A. 2. (¢) (i) b. v.

%82 Barayagwiza Brief in Reply, para. 39(ii).

% Gee Judgement, paras. 264-265.

3% Barayagwiza Brief in Reply, para. 39(ii).

5 Idem.

36 Idem.
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although the extract from the transcripts of the hearing to which he refers does not support
this claim.’®” Such assertions do not satisfy the requirement as to precision applicable to

submissions on appeal.’®® The contentions regarding the failure to cross-examine these
witnesses are accordingly dismissed.

h. Decision to call Expert Witness Goffioul

169. As to the appearance of Expert Witness Goffioul, the Appeals Chamber notes that
Appellant Barayagwiza fails to identify any specific statement from the expert witness’s
testimony which supported certain of the Prosecutor’s allegations. He merely contends in his
Reply that “the incompetence was because from the outset Counsel Caldarera knew that in
his expert report Mr. Goffioul supported the Prosecutor’s theory on key questions relating to
the charges”,”® without identifying these so-called “key questions”. In the transcripts of the
hearing of 1 May 2003 and in Witness Goffioul’s Report,’™ there is nothing to suggest to the
Appeals Chamber that the Expert Witness’s written or oral statements supported the
Prosecution case. Accordingly, no gross professional misconduct on the part of Counsel has
been demonstrated, and the appeal on this point is dismissed.

(iii) Appellant Barayagwiza’s submissions concerning the lack of representation
between 6 and 12 February 2001

170. Appellant Barayagwiza complains that the Trial Chamber failed to adjourn the trial
between 6 February 2001, when Counsel Marchessault and Danielson completed their
assignment, and 21 February 2001, when Counsel Barletta-Calderera arrived, even though the
Appellant had no representation. He further complains that the Chamber refused to recall
the witnesses heard between 6 and 12 February.” He thus appears to argue that the Chamber
erred in relying on the evidence adduced during that period.*”

171. The Appeals Chamber notes that only Witness FS was heard between the time when
Counsel Marchessault and Danielson stopped representing the Appellant and his new
Counsel arrived.” At the status conferences of 26 June 2001,*” 14 September 2001°* and
16 May 2002,*’ the necessity of recalling Witness FS was discussed both by the Prosecutor

7 It should moreover be noted that, during the testimony of Witness AHI, the Trial Chamber questioned
Counsel Barletta-Caldarera so as to ascertain whether he intended to cross-examine the witness, to which he
replied: “Ms President, Your Honours, in a certain respect, in other words, after the answers the witness has
given to the Prosecutor and my learned friends, I realise that 1 have nothing which would be of interest to
criminal law in respect of Mr. Barayagwiza. 1, therefore, have no questions te put to the witness. I thank you.”
T. 10 September 2001, p. 21.

3 See Practice Direction on Formal Requirements for Appeals from Judgement, para. 11(4)(b). See also
Gacumbitsi Appeal Judgement, para. 10.

%% Barayagwiza Brief in Reply, para. 49.

3% Curriculum Vitae of Fernand Goffioul Fernand and Brief, filed on 10 February 2003.

*! Barayagwiza Appellant’s Brief, para. 89(v).

592 Ihid., paras. 89(ix) and 90.

% Ibid,, para. 83. (The Appellant refers to the period between 24 October 2000 and 6 February 2001, but also
contends that the Trial Chamber failed to take into account Witness FS’s testimony, heard on 7 and
8 February 2001).

% Witness FS was heard on 7 and 8 February 2001.

%726 June 2001, p. 57 (closed session).

3% T, 14 September 2001, p. 23 (closed session).

3977, 16 May 2002, p. 13 (closed session).
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and Co-Counsel for Appellant Ngeze.”® In the Scheduling Order of 5 June 2002, a sixty-
minute cross-examination of Witness FS by Co-Counsel Appellant Ngeze and a fifteen-
minute re-examination by the Prosecutor were scheduled for 12 Fuly 2002.** It appears that
Witness FS could not be recalled as arranged.*® Citing both the Prosecutor’s commitment to
recall Witness FS and his right to have adequate time for cross-examination, Counsel for
Appellant Ngeze requested the Trial Chamber to strlke out Witness FS’s testimony,*' a
request endorsed by Counsel for Appellant Barayagwiza.*”

172. The Trial Chamber denied these requests on grounds that the right to cross-examine
may be curtailed by the Trial Chamber by reason of “its discretion to apply evidentiary rules
that are likely to result in a fair determination of the matter before it™* and that, in the instant
case, not only should the time granted to Counsel for Appellant Ngezel “have been sufficient
for purposive cross-examination”,* but also that the residual questions concerned only the
credibility of Witness FS.*” Noting that the witness’s credibility had been proven by the fact
that, contrary to claims by Counsel for Appellant Ngeze, the witness had been able to give the
names of his deceased wife and children,*” the Trial Chamber stated that it would take into
account unanswered questions by Counsel for Appellant Ngeze and the lack of representation
for Appellant Barayagwiza on 7 and 8 February 2001 in weighing the probative value of
Witness FS’s testimony.”” The Trial Chamber held in paragraph 901 of the Judgement that
“Witness FS was consistent in his testimony; he answered questions clearly and patiently,
despite the provocative nature of some of the questions put to him”, and thus found him
credible.

173. The Appeals Chamber has already found that, in the circumstances of the case, the
Trial Chamber correctly considered that the interests of justice required that Appellant
Barayagwiza be represented by counsel.*® Thus, since the Trial Chamber had directed the
Registry to terminate the assignment of Counsel Marchessault and Danielson on 6 February
2001, it should have adjourned the trial until the arrival of new counsel. In failing to do so,

3% Contrary to what the Appellant appears fo claim (see Barayagwiza Appellant’s Brief, para. 89(ix)), his
Counsel never requested that Witness FS be recalled.
% Scheduling Order, 5 June 2002, p. 3.
40 gee Prosecutor’s Response to the Ngeze Defence Motion to Strike Testimony of Witness FS,
6 September 2002, para. 20, in which it was stated that Witness FS was prevented by the Rwandan Government
from coming to testify.
' Motion to Strike Testimony of FS, 20 August 2002, pp. 1-2.
42 counsel Barletta-Caldarera’s objection on behalf of Mr. G. [sic] B. Barayagwiza to the Prosecutor’s
Response to the Defence Motion to Strike Testimony of Witness FS, filed by Counsel for Ngeze,
12 September 2002, p. 2 (in which Counsel Barletta-Caldarera argued that Witness FS’s testimony could not be
used “against Mr. Barayagwiza given that that testimony had been heard without representation for
Mr. Barayagwiza™). It should be noted that, in his Motion for Acquittal of 16 August 2002, Counsel Barletta-
Caldarera contested both the credibility and relevance of Witness FS’s testimony and its use “against
Barayagwiza since it was heard without representation for Barayagwiza” (See Nahimana et al. v. The
Prosecutor, Motion for Acquittal, 16 August 2002, p. 96). Neither the Motion for Acquittal nor the
aforementioned objection mentioned any request to recall Witness FS.
43 Decision on Hassan Ngeze Defence’s Motion to Strike the Testimony of Witness FS, 16 September 2002
(“Decision of 16 September 2002"), p. 3, paras. 2-3.
“©4rbid., para. 4.
5 thid., para. 5.
6 Ibid., paras. 5-6; see also Exhibit 3D128.
a7 Ibm’ pp. 3-4, paras. 5 and 7.

% See supralV. A. 2. (¢) (i) .
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and in denying Mr. Barletta-Caldarera’s request to strike out Witness FS’s testimony in
respect of Appellant Barayagwiza (even though it had become clear that the Appellant would
in no way be able to cross-examine Witness FS as he could not be recalled),*® the Trial
Chamber undermined the faimess of the proceedings in respect of the Appellant, and in
particular violated the principle of equality of arms as enshrined in Articles 20(1) and (2) of
the Statute. In that regard, the Appeals Chamber observes that the equality of arms principle
requires a judicial body to ensure that neither party is put at a disadvantage when presenting
its case.*"

174. Having found that the Trial Chamber should at the very least have struck out Witness
FS’s testimony in respect of Appellant Barayagwiza, the Appeals Chamber will now consider
whether that error invalidates any of the convictions entered against Appellant Barayagwiza.
Barayagwiza has not made any submission in that regard. Again, even though the lack of
submissions may be sufficient grounds to dismiss his claims, the Appeals Chamber deems it
necessary to consider this matter further because of its gravity.

175. The Appeals Chamber notes that Witness FS’s testimony was referred to on various
occasions in the Judgement:

- In paragraph 482, the Trial Chamber referred to a portion of his testimony in
which he states that the name of his brother was mentioned on RTLM on
7 April 1994 and that he, together with several other people, were
subsequently killed;*'! that testimony and others appear to have supported the
Trial Chamber’s finding in paragraph 949 of the Judgement that there was a
causal connection between the RTLM broadcasts and the killing of a number
of Tutsi;

- In paragraph 855, the Trial Chamber noted certain responses of Witness FS
regarding the role played by the non-governmental organization Jbuka;*"

- The Trial Chamber relied, infer alia,*® on Witness FS’s testimony*? in
finding, in paragraph 907 of the Judgement, that the Appellants had
participated in an MRND meeting in 1993 at Nyamirambo Stadium and that at
that meeting Appellant Barayagwiza had spoken about working together with
CDR and using RTLM to fight the /nyenzi. The Trial Chamber subsequently

% I this connection, the Appeals Chamber refers to its statement supra, note 329.
19 Staki¢ Appeal Judgement, para. 149; Kordié and Cerkez Appeal Judgement, para. 175; Kayishema and
Ruzindana Appeal Judgement, para. 69. See also The Prosecutor v. Pauline Nyiramasuhuko et al., Case
No. ICTR-98-42-AR73, Decision cn Joseph Kanyabashi’s Appeal against the Decision of Trial Chamber 1 of
21 March 2007 concerning the Dismissal of Motions to Vary his Witness List, 21 August 2007, para. 26;
Prosecutor v. Naser Orié, Case No. IT-03-68-AR73.2, Interlocutory Decision on Length of Defence Case,
20 July 2005, paras. 7-9.
1! See also Judgement, para. 487.
12 That testimony appears to have supported the finding in paragraph 874 of the Judgement that no Prosecution
witness was influenced by 7buka in his or her testimony.
1 Witness ABE also testified that he attended part of that meeting and confirmed Appellant Barayagwiza's
presence; see Judgement, para. 896.

' Judgement, paras. 890-895, 898.
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referred to this in finding that there was a conspiracy among the Appellants to
commit genocide.*"’

176. As to the first point, the Appeals Chamber is of the opinion that the finding that the
RTLM broadcasts after 7 April 1994 contributed substantially to the killing of Tutsi should
be upheld even without the testimony of Witness FS. In effect, this finding relies also on
other testimonies, in particular those of Appellant Nahimana*® and of Witnesses
Nsanzuwera®’ and FW.*® Appellant Barayagwiza has not challenged the Trial Chamber’s
assessment of the testimonies of Witness FW and Appellant Nahimana. As to Witness
Nsanzuwera, the Appeals Chamber is of the view that the allegation that “the Trial Chamber
repeatedly made errors of law by applying the burden of proof incorrectly when assessing the
integrity and credibility of Prosecution witnesses’ accounts, in particular the following
witnesses (...} Nsanzuwera”," cannot succeed, since it is not supported by argument. The
Appeals Chamber accordingly finds that, even if Witness FS’s testimony is excluded, that
does not affect the Trial Chamber’s finding in paragraph 949 of the Judgement.

. 177.  As to the second point, the Appeals Chamber cannot see in what way the Appellant’s
conviction should be reviewed as a result of the exclusion of Witness FS’s testimony as set
out in paragraph 855 of the Judgement.**

178, Lastly, the Trial Chamber expressly relied on Witness FS’s account of the MRND
rally at Nyamirambo Stadium in 1993 in finding Appellant Barayagwiza guilty of the charge
of conspiracy to commit genocide.”” Nonetheless, in light of the conclusions set out in the
review of the Appellant’s conviction for conspiracy to commit genocide,” the Appeals
Chamber is of the view that it is unnecessary to consider whether Witness FS’s testimony
was a decisive factor in the finding that Barayagwiza was guilty of this crime.

179. As to the allegation of bias against the Appellant, the Appeals Chamber is not
convinced that the errors made by the Trial Chamber demonstrate that it was biased against
the Appellant. Further, the Appeals Chamber is not convinced by the argument that Judge
Pillay gave an impression of bias in questioning Witness FS about the Appellant.*” Appellant
Barayagwiza has cited no specific question by Judge Pillay in support of this allegation, and
the portion of the court transcript he cites does not support it.*** Nor did Counsel for

413 1bid,, para. 1050.

46 rpid., paras. 460 and 482.

417 Ibid., paras. 444 and 482.

18 Ibid., paras. 449 and 482.

9 Barayagwiza Appellant’s Brief, para. 322, simply referring without further explanation to the hearings of
%23 to 25 April and 2 May 2001”.

42 A stated above, this part of Witness FS’s testimony appears to have been relied on by the Trial Chamber to
support its finding that no Prosecution witness was influenced by /buka. However, that finding was made
following the hearing and evaluation of some 19 testimonies — referred to in paras. 851 to 868 of the Judgement.
Nowhere in his submissions did the Appellant show that that finding was unreasonable, or in what way it
influenced his conviction,

‘2 judgement, para. 1050.

2 gee infra XIV. B. 4.

‘B gee Barayagwiza Appellant’s Brief, para. 89(xii)(d), relying on T. 8 February 2001, pp. 97-102.

‘% The questions put by Judge Pillay to Witness FS appear on pages 86 to 92 of the transcript of
8 February 2001 and read as follows: “Witness FS, I have a few questions relating to the evidence you gave
about Jean-Bosco Barayagwiza. You said that you saw Barayagwiza and you gave a description of him in your
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~ Appellant Barayagwiza give any further detail during the appeal hearings. Accordingly, the
Appeals Chamber cannot see how Presiding Judge Pillay’s interventions could be construed

by a reasonable and informed observer as showing an appearance of bias; it accordingly
dismisses the appeal on this point.

(iv) Treatment of Counsel for the Appellant during trial

180. Appellant Barayagwiza contends that the Trial Chamber drastically reduced the time
his Counsel had for the cross-examination of the witnesses, especially Witnesses Rangira and
Ruzindana,* thus subjecting him to discriminatory treatment vis-a-vis other co-Accused and
the Prosecutor.*”® Barayagwiza thus appears to allege, over and above bias on the part of the
Trial Chamber, a violation of his right to have the witnesses against him examined and to
obtain the attendance and examination of witnesses on his behalf under the same conditions
as witnesses against him, as provided in Article 20(4)(e) of the Statute {Article 21(4)(e) of the
Statute of ICTY).

a. Applicable Law

181. The Appeals Chamber accepts the view that the concept of a fair trial includes equal .
opportunity to present one’s case and the fundamental right that criminal proceedings should

be adversarial in nature, with both prosecution and accused having the opportunity to have
knowledge of and comment on the observations filed or evidence adduced by either party.*”
Considering the latter right under the principle of equality of arms, the Appeals Chamber of

ICTY held that Article 21(4)(e) of the Statute of ICTY:

serves to ensure that the accused is placed in a position of procedural equality in respect of
obtaining the attendance and examination of witnesses with that of the Prosecution. In
other words, the same set of rules must agsply to the right of the two parties to obtain the
attendance and examination of witnesses.*

182.  Under Rule 90(F) of the Rules, the Trial Chamber “shall exercise control over the
mode and order of interrogating witnesses and presenting evidence so as to: (i) make the
interrogation and presentation effective for the ascertainment of the truth; and (ii) avoid
needless consumption of time”. The Appeals Chamber recalls that the Trial Chamber has

defence, Can you tell us what you know about Mr. Barayagwiza? [...] What do you mean he had militia? [...]
And you saw Barayagwiza with people carrying weapons, is that what you are saying? [...] What makes you say
that he was the leader of that group? [...] And in which area did — from which areas did Barayagwiza about
function? {...] So, you saw him in Gisenyi, because that is also your Prefecture?”

“2 In paragraph 89(xii)(b) of his Appelllant’s Brief, Appellant Barayagwiza also cites two transcripts without

identifying any specific witness. Those transcripts correspond to the cross-examination of Witnesses Chrétien
and BU.

“25 Barayagwiza Appellant’s Brief, para. 89(xii)(a)-(c), (¢).

7 Prosecutor v. Dario Kordi¢ and Mario Cerkez, Case No. IT-95-14-/2-A, Decision on Application by Mario
Cerkez for Extension of Time to File his Respondent’s Brief, 11 September 2001, para. 5. Even though the
French version — the original being the English text — refers to “what is described as the fundamental right that
criminal proceedings are accusatoire in nature — defined as meaning the opportunity for both the prosecution
and the accused to have knowledge of and comment on the observations filed or evidence adduced by either
party [...]” (emphasis added), the term “accusatoire” is a wrong translation of the term “adversarial” and, in
view of the references on which this relies, the term “contradictoire” should have been used.

“®% Prosecutor v. Zoran Kupreski¢ et al., Case No. IT-95-16-AR73.3, Decision on Appeal by Dragan Papi¢
against Ruling to Proceed by Deposition, 15 July 1999, para. 24.
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discretion to determine the modalities of examination-in-chief, cross-examination and re-

examination so as to accord with the purposes of Rule 90(F). In this regard, it should be
emphasised that:

the Presiding Trial Judge is presumed to have been performing, on behalf of the Trial
Chamber, his duty to exercise sufficient control over the process of examination and cross-
examination of witnesses, and that in this respect, it is the duty of the Trial Chamber and of
the Presiding Judge, in particular, to ensure that cross-examination is not impeded by
useless and irrelevant questions.*”

When addressing a submission concerning the modalities of examination, cross-examination
or re-examination of witnesses, the Appeals Chamber must ascertain whether the Trial
Chamber properly exercised its discretion and, if not, whether the accused’s defence was
substantially affected.**

183.  As to the issue of the Judges’ impartiality, the Appeals Chamber refers to its findings
above,®' and notes that any appellant who challenges the impartiality of a Judge must adduce

. solid and sufficient evidence before the Appeals Chamber in order to overturn the
presumption of impartiality.

b. Time allowed by the Trial Chamber for the cross-examination of
Prosecution witnesses

184. Appellant Barayagwiza contends that the Trial Chamber drastically reduced the time
his Counsel had for the cross-examination of witnesses, thus, in his view, showing bias
against him. The Appeals Chamber notes first that, although the Appellant appears to make a
general submission in respect of all Prosecution witnesses, he mentions only those hearings at
which Witnesses Rangira, BU, Ruzindana, Des Forges and Chrétien appeared.”” The Appeals
Chamber will therefore restrict its analysis to the testimonies of those witnesses.

185. In the view of the Appeals Chamber, the submission in respect of Witness Rangira is
not consistent with an analysis of the transcript of 14 March 2001. Reacting to a previous
intervention by Co-Counsel Pognon,” the Trial Chamber simply checked whether he wished
to cross-examine this witness.”* Co-Counsel then confirmed that he did not wish to put any

. questions.” Thus, put in context, Judge Pillay’s intervention neither shows any bias nor
violates the principle of equality of arms; she simply enquired about the intentions of Counsel
and then accepted his decision not to cross-examine Witness Rangira.

186. As to Witness BU, it should be noted that the Trial Chamber did not allow Counsel
Barletta-Caldarera all the time he had requested for his cross-examination.” It granted him
half an hour, taking the view that the line of questioning he had embarked on was

2 putaganda Appeal Judgement, para. 45. See also Akayesu Appeal Judgement, para. 318,
0 Rutaganda Appeal Judgement, paras. 99 and 102.
Y See suprall. C. 1.
2 Barayagwiza Appellant’s Brief, para. 89(xii), (a) to (c), footnotes 100-108; Barayagwiza Brief in Reply,
Eara. 51, footnote 35.
33 T, 14 March 2001, pp. 182-183.
4 Ihid., p. 183.
33 Ibid., p. 184.
436 My, Barletta-Caldarera had requested an hour and a half; see T. 23 August 2001, p. 145.
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inconsistent with the role and limits of a cross-examination.””’ Nevertheless, the Trial
Chamber stated on several occasions that that decision would not affect the overall time
Counsel would have, and that it might in particular extend the time depending on the
relevance of the questions that he would put to Witness BU.**® The Appeals Chamber finds
that this decision, together with the Trial Chamber’s comments on avoiding irrelevant cross-
examination, are entirely consistent with the exercise of its discretionary power. In any case,
the transcript of 27 August 2001 shows that Counsel for Appellant Barayagwiza finally
decided not to cross-examine Witness BU.*® Thus the Trial Chamber did not abuse its
discretionary power or harm the Appellant’s defence in relation to Witness BU.

187. As regards Witness Ruzindana, the Appeals Chamber notes that, at the Status
Conference of 31 May 2002, Co-Counsel Pognon had requested an hour for the cross-
examination of this witness,”® and that the Trial Chamber granted this request in the
Scheduling Order of 5 June 2002.“' At the hearing of 10 July 2002, shortly before the first
adjournment, Co-Counsel reconsidered the time allowed and then requested more than two
hours for the cross-examination of Expert Witness Ruzindana;*? he said that he would put his
questions on the basis of eight documents.*® The Trial Chamber granted Co-Counsel’s new
request, allowing him to continue with his cross-examination.** Once this new time-limit had
elapsed, Presiding Judge Pillay interrupted him and told him he had used up his time.** When
he protested, Judge Pillay informed him that the Trial Chamber had already granted an
additional 10 minutes and that, moreover, “those last questions had no connection” with
Mr. Ruzindana’s field of linguistic expertise.*® Co-Counse] objected vehemently and the
Trial Chamber allowed him to continue his cross-examination for another 20 minutes.*’
Shortly before the hearing was adjourned, Judge Pillay pointed out to Co-Counsel that he was
reading from excerpts of documents filed; she urged him to examine the witness instead of
reading documents on record.*”* She stopped the cross-examination shortly afterwards.*®

188. The Appellant would seem to be claiming an appearance of bias on the part of the
Trial Chamber as a result of alleged discriminatory treatment of Co-Counsel for the
Appellant vis-a-vis the Prosecutor and Counsel for the other two Appellants. However, the
Trial Chamber had relied on the estimates given by Co-Counsel Pognon himself in granting

“7 Counsel had indicated that he intended to cross-examine Witness BU about “his life in Belgium, Switzerland,
his life in Rwanda”. See T. 23 August 2001, p. 145, The Trial Chamber stressed that cross-examination should
focus on “evidence that has been given in chief”; it further stated: “if he [a witness] made a statement in
evidence in chief and Defence wishes to draw attention to a contrary statement in the written statement, [...] you
have to motivate the relevance of that to us, because it’s quite a luxury to have to sit and listen to all the way
?eople lived and what they did over many years in and outside their countries”, T. 23 August 2001, pp. 147-148.
%8 T.23 August 2001, pp. 145-148.

9T, 27 August 2001, p. 46.

“0T. 31 May 2002, p. 26 (closed session).

“! See Scheduling Order, 5 June 2002, p. 3.

“2T, 10 July 2002, pp. 45-47.

3 Ibid., p. 90. The eight documents corresponded to the eight exhibits previously filed in the course of the trial:

2D17, 2D19, 2D20, 2D22, 2D25, 2D28, 2D32, 2D35. Only one new exhibit, 2D48, was filed by Co-Counsel

during the hearing.

“4T.10 July 2002, pp. 95, 124-125.

™5 Ibid., p. 88.

“5 Idem.

“7 Ibid., p. 90.

“8 1bid, p. 122.

“S Ibid., p. 124,
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him the time required for his cross-examination. Before halting the cross-examination, the
Trial Chamber had allowed almost three times the length of time requested by Co-Counsel.
The Appeals Chamber accordingly considers that no reasonable and informed observer could
reasonably infer that Judge Pillay’s intervention showed bias.

189. With regard to Expert Witness Des Forges, the Appeals Chamber notes that the Trial
Chamber had issued instructions at the beginning of the hearing on 29 May 2002 regarding
cross-examination by Co-Counsel Pognon, stressing that cross-examination should focus on
Appellant Barayagwiza.** During the cross-examination of Expert Witness Des Forges at that
hearing, the Trial Chamber drew Co-Counsel’s attention to his lengthy and repetitive lines of
questioning;*' he was then warned:

Mr. Pognon, time that we are giving you now is to put questions, not to address the Court
on your arguments. Now, you have to understand that, because if you do this one more
time we will assume that you have no more questions to put to the witness, and then we
will stop you.**

190. Having issued this warning, the Trial Chamber informed Co-Counsel that he had
20 minutes to complete his cross-examination.*® However, at the end of the hearing, in view
of the interest of the majority of the Trial Chamber in Co-Counsel’s line of questioning and
the lack of instructions from Barayagwiza, the Trial Chamber reconsidered and, at Co-
Counsel’s request, granted him an additional 30 minutes to complete his cross-examination.”*
At the next hearing, the Trial Chamber conceded him over two hours so that he could
complete his cross-examination; it reminded him on several occasions of the time he had
left.**s When he asked the Trial Chamber to allow him to put one last question to Expert
Witness Des Forges, the Trial Chamber granted him a further six questions.*” In light of the
foregoing, the Appeals Chamber is convinced that, to the full extent possible, the Trial
Chamber allowed Co-Counsel Pognon the time he had requested for the cross-examination of
Expert Witness Des Forges. Moreover, the Appellant has not shown that he was in any way
hindered in presenting his case. The Appeals Chamber accordingly dismisses the appeal on
this point.

191.  As regards Expert Witness Chrétien, Appellant Barayagwiza merely states that the
Trial Chamber “reduced drastically” Mr, Barletta-Calderera’s time for cross-examination.”*
In that regard, the reference given by the Appellant makes no mention of any attempt by the
Trial Chamber to reduce the time for cross-examination. On the contrary, this portion of the
transcript reveals that, at the end of the hearing of 3 July 2002, the Trial Chamber asked
Counsel either to complete his cross-examination within the allotted time or to make
arrangements for more time with Counsel for one of the other two Accused.”’

01, 29 May 2002, p. 105.
! Ibid., pp. 134, 163,177, 211.
2 hid,, p. 215.
3 Ibid., p. 223.
4 Ibid., pp. 233, 238-239.
5T, 30 May 2002, pp. 32 and 72.
¢ Ibid., p. 82.
7 Ibid., pp. 82-86.
48 See Barayagwiza Appellant’s Brief, para. 89(xii)(b) and footnote 100. See also Barayagwiza Brief in Reply,
Para. 51 and footnote 35.
T, 3 July 2002, p. 243.
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Mr. Barletta-Calderera chose to come to an arrangement with a colleague and requested an

additional 15 minutes at the beginning of the next hearing,*® which was granted by the Trial

Chamber.*' The Appeals Chamber accordingly concludes that the Appellant’s appeal on this
point is totally without merit.

192.  For the above reasons, the Appeals Chamber finds that Appellant Barayagwiza has
failed to show that the Trial Chamber abused its discretionary power by violating the right of
the Appellant to examine Prosecution witnesses. The allegation of bias is also rejected.

B. Appellant Barayagwiza’s submissions concerning the Trial Chamber’s assessment
of evidence

1. Assessment of the credibility of certain Prosecution witnesses

193. In his fortieth ground of appeal, Appellant Barayagwiza contends generally that the
Trial Chamber erred in presuming that the Prosecution witnesses were credible unless proven
otherwise in cross-examination, thus reversing the burden of proof.** He stresses that it is for
the Prosecutor to establish that its witnesses are credible, that the accused should always be .
presumed innocent and that the testimony against him should therefore be “treated critically
and sceptically”.* He further contends that it was particularly dangerous to proceed as the
Trial Chamber did in a case where the accused was to be tried in absentia and had given no
instructions to Counsel, since the latter were restricted in the material they could deploy in
order to challenge the witnesses’ evidence.*® The Appellant argues that this error of law
invalidated the Trial Chamber’s findings of credibility in the case of several Prosecution
witnesses and seeks reversal of the Trial Chamber’s findings based on their testimony.*”

194. The Appeals Chamber recalls that statements made by witnesses in court are
presumed to be credible at the time they are made; the fact that the statements are taken under
oath and that witnesses can be cross-examined constitute at that stage satisfactory indicia of
reliability.** However, the Trial Chamber has full discretionary power in assessing the
appropriate weight and credibility to be accorded to the testimony of a witness.*” This
assessment is based on a number of factors, including the witness’s demeanour in court, his
role in the events in question, the plausibility and clarity of his testimony, whether there are
contradictions or inconsistencies in his successive statements or between his testimony and
other evidence, any prior examples of false testimony, any motivation to lie, and the .
witness’s responses during cross-examination. Appellant Barayagwiza is therefore wrong in

%0 Idem.

1T, 4 July 2002, pp. 21-22.

%2 Barayagwiza Appellant’s Brief, paras. 74, 75, 91, 322-324; Barayagwiza Brief in Reply, para. 86.

%3 Ibid., para. 324.

%4 Ibid., para. 325. See also paras. 74-75 and 91, where the Appellant contends that the Trial Chamber
undermined the fairness of trial by finding certain Prosecution witnesses credible simply because their
testimonies had not been successfully challenged in cross-examination, whereas several witnesses were not
cross-examined because of the incompetence of Counsel or as a result of a decision by the Trial Chamber.

% Barayagwiza Appellant’s Brief, para. 326. As to the findings of fact which should be reversed, the Appellant
refers to the “relevant sections” in his Brief, but without identifying them.

468 Ntagerura et al. Appeal Judgement, para. 388.

7 Idem.
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invoking the principle of the presumption of innocence in order to contend that it was for the
Prosecutor to establish that its witnesses were credible.*®

195. Even though, in the sections of the Judgement entitled “Credibility of witnesses”, the
Trial Chamber inter alia discussed the responses of witnesses during cross-examination, it
cannot be inferred that this was the only factor considered by the Trial Chamber in
determining whether or not the witnesses were credible. Thus the Trial Chamber undoubtedly
assessed the credibility of Prosecution witnesses by observing their demeanour in court and
by evaluating their testimonies, even though it does not always mentioned this expressly.*’
Furthermore, the Appeals Chamber notes that, in assessing the credibility of several of the
witnesses mentioned by the Appellant, the Trial Chamber did not confine itself to discussing
the impact of cross-examination, but also expressly considered other factors relating to their
credibility.* This ground of appeal therefore cannot succeed.

2. Assessment of expert witness testimonies

196. In his forty-first ground of appeal, Appellant Barayagwiza submits that the Trial

. Chamber erred in admitting the reports and testimonies of Expert Witnesses Des Forges,
Chrétien and Kabanda.”* Before considering the specific submissions advanced by the
Appellant, it is necessary to recall certain principles that are applicable to expert witness
testimonies.

197. Rule 94 bis of the Rules lays down specific rules for the disclosure of expert witness
reports or statements and for the attendance of experts at hearings. Until its amendment on
27 May 2003, this Rule read as follows:

(A) Notwithstanding the provisions of Rule 66 (A} (ii), Rule 73 bis (B) (iv) (b) and
Rule 73 fer (B) (iii) (b) of the present Rules, the full statement of any expert witness called
by a party shall be disclosed to the opposing party as carly as possible and shall be filed
with the Trial Chamber nat less than twenty-one days prior to the date on which the expert
is expected to testify.

(B)  Within fourteen days of filing of the statement of the expert witness, the opposing
party shall file a notice to the Trial Chamber indicating whether:

. (i) It accepts the statement of the expert witness;

(ii) It wishes to cross-examine the expert witness;

4% Barayagwiza Appellant’s Brief, para. 324.

“ In this regard, the Appeals Chamber recalls that the Trial Chamber’s duty to provide a reasoned decision
does not require that it articulate every step of its reasoning for each particular finding it makes: Kvocka et al.
Aaapeal Judgement, para. 23; Rutaganda Appeal Judgement, footnote 43.

4 See, for example, Judgement, para. 465 (where the Trial Chamber considered the consistency of Witness BI's
previous statements with his testimony and found generally that his testimony was clear and consistent), 547
(where the Trial Chamber, in assessing Witness X’s credibility, took into account the fact that he had agreed to
testify on condition that he receive immunity from prosecution), 608 (where the Trial Chamber notes that
Witness GO'’s testimony was supported by documentary evidence), 711 (where the Trial Chamber takes into
consideration Witness AAM’s previous statements), 775 (where the Trial Chamber takes into account that
Witness AHI is imprisoned in Gisenyi and that his case is on appeal), 812 (where the Trial Chamber considers
certain previous statements by Witness EB and finds that he was clear and consistent in his account of events,
that he was careful to distinguish what he saw from what he was reporting), 813 (where the Trial Chamber finds
that Witness AGX’s testimony was clear and consistent).

7' Barayagwiza Notice of Appeal, p. 3; Barayagwiza Appellant’s Brief, paras. 327-338.
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{C) If the opposing party accepts the statement of the expert witness, the statement may
be admitted into evidence by the Trial Chamber without calling the witness to testify in
person.

198. The Appeals Chamber recalls that the evidence of an expert witness is meant to
provide specialized knowledge — be it a skill or knowledge acquired through training*”? — that
may assist the fact finder to understand the evidence presented.”” The Appeals Chamber
recently held:

Expert witnesses are ordinarily afforded wide latitude to offer opinions within their
expertise; their views need not be based upon firsthand knowledge or experience. Indeed,
in the ordinary case the expert witness lacks personal familiarity with the particular case,
but instead offers a view based on his or her specialized knowledge regarding a technical,
sctentific, or otherwise discrete set of ideas or concepts that is expected to lie outside the
lay person’s ken.*”*

199. 1t is for the Trial Chamber to decide whether, on the basis of the evidence presented
by the parties, the person proposed can be admitted as an expert witness.””* The expert is
obliged to testify “with the utmost neutrality and with scientific objectivity”.*® The party
alleging bias on the part of an expert witness may demonstrate such bias through cross-
examination, by calling its own expert witnesses or by means of an expert opinion in reply.

2 The Prosecutor v. Casimir Bizimungu et al., Case No. ICTR-99-50-T, Oral Ruling on Qualification of Expert
Witness Mbonyinkebe, 2 May 2005; The Prosecutor v. Pauline Nyiramasuhuko et al., Case No. ICTR-98-42-T,
Oral Decision on the Qualification of Mr. Edmond Babin as Defence Expert Witness, 13 April 20085, para. 5;
Prosecutor v. Radoslav Brdanin, Case No. IT-99-36-T, Decision on Prosecution’s Submission of Statement of
Expert Witness Ewan Brown, 3 June 2003, p. 4; Prosecutor v. Stanislav Gali¢, 1T-98-29-T, Decision on the
Expert Witness Statements Submitted by the Defence, 27 January 2003, p. 3.

413 Semanza Appeal Judgement, para. 303. See also The Prosecutor v. Casimir Bizimungu et al., Case
No. ICTR-99-50-T, Decision on Casimir Bizimungu's Urgent Motion for the Exclusion of the Report and
Testimony of Déo Sebahire Mbonyinkebe (Rule 89(C)), 2 September 2005, para. 11; The Prosecutor v.
Théoneste Bagosora et al., Case No. ICTR-98-41-T, Decision on Motion for Exclusion of Expert Witness
Statement of Filip Reyntjens, 28 September 2004, para. 8; The Prosecutor v. Jean-Paul Akayesu, Case
No. ICTR-96-4-T, Decision on a Defence Motion for the Appearance of an Accused as an Expert Witness,
9 March 1998, p. 2.

47 Semanza Appeal Judgement, para. 303.

45 Prosecutor v. Dragomir Milosevié, Case No. IT-98-29/1-T, Decision on Admission of Expert Report of
Robert Donia, 15 February 2007 (“D. MiloSevié Decision of 15 Fevrier 2007”), para. 7; Prosecutor v. Milan
Martié, Case No. IT-95-11-T, Decision on Defense’s Submission of the Expert Report of Milisav Selukié
pursuant to Rule 94 bis, and on Prosecution’s Motion to Exclude Certain Sections of the Military Expert Report
of Milisav Selukié¢, and on Prosecution Motion to Reconsider Order of 7 November 2006, 13 November 2006
{“Marti¢ Decision of 13 November 2006™), p. 5; Prosecutor v. Milan Martié, Case No. IT-95-11-T, Decision on
Defence’s Submission of the Expert Report of Professor Smilja Avramov pursuant to Rule 94 bis,
9 November 2006 (“Martié Decision of 9 November 2006}, para. 5; The Prosecutor v. Sylvestre Gacumbitsi,
Case No. ICTR-2001-64-T, Decision on Expert Witnesses for the Defence, Rules 54, 73, 89 and 94 bis of the
Rules of Procedure and Evidence, 11 November 2003 (“Gacumbitsi Decision of 11 November 2003”), para. 8.
4% Gacumbitsi Decision of 11 November 2003, para. 8. See also The Prosecutor v. Jean-Paul Akayesu, Case
No. ICTR-96-4-T, Decision on a Defence Motion for the Appearance of an Accused as an Expert Witness,
9 March 1998, p. 2: “in order to be entitled to appear, an expert witness must not only be recognized expert in
his field, but must also be impartial in the case.”

7 Marti¢ Decision of 9 November 2006, para. 11.
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Just as for any other evidence presented, it is for the Trial Chamber to assess the reliability
and probative value of the expert report and testimony.*”

(a) Expert Witnesses Chrétien and Kabanda

200. Appeliant Barayagwiza submits that, of the 21 chapters in Mr. Chrétien’s report, only
two were entirely drafted by him*™ and that Mr. Kabanda was not an impartial witness.*” He
concludes that the Trial Chamber erred by relying on the testimonies of these witnesses to
reach its finding on conspiracy, since the testimonies were “partisan, distorted and
unreliable[,] emanating largely from witnesses wrongly admitted as experts”.**

201. The Appeals Chamber recalls that the original French version of Expert Witness
Chrétien’s report was disclosed in full to the Judges and to Counsel for the three Appellants
on 18 December 2001.*' Counse! for Appellants Nahimana and Ngeze filed written motions
to challenge Mr. Chrétien’s report and testimony,” while Counsel for Appellant
Barayagwiza gave notice that he wished to cross-examine Expert Witness Chrétien. The
Trial Chamber admitted portions of M. Chrétien’s report as an exhibit during the testimony
of Expert Witness Kabanda on 13 May 2002 (chapters 2, 3, 6, 14, 15, 18, 19)," and other
portions, namely chapters 5, 7 to 13, 16, 17, 20, 21 and its conclusion, during the testimony
of Expert Witness Chrétien on 1 July 2002.*** Expert Witness Chrétien testified during the
hearing of 1 July 2002 that he had authored or co-authored eight of the 22 sections making up
his report;* he also stressed that the report was a “collective work”, that he coordinated the
work, that he personally had had access to the Tribunal’s files and that he personally had
participated in the collection of documents and investigations in Rwanda.*”

202. Recalling its discretion to admit the testimony of an expert witness, the Trial Chamber
stated:

78 Barayagwiza Appellant’s Brief, para. 333.

7 Ibid,, para. 334,

5 Idem.

48l goe also Interoffice Memorandum, entitled “Disclosure of Expert Report in ICTR-99-52-T”, that
accompanied the “Rapport d'expertise par Jean-Pierre Chrétien avec Jean-F rangois Dupaquier,
Marcel Kabanda, Joseph Ngarambe”, dated 15 December 2001 and filed in French on 18 December 2001
(“Expert Report of Chrétien, Dupaquier, Kabanda et Ngarambe™).

482 Aq regards Appellant Nahimana, see Defence Motion for Inadmissibility of Reports and Testimonies of
Expert Witnesses Jean-Pierre Chrétien and Alison Des Forges, dated 26 December 2001 but filed on
28 December 2001; Supplemental Brief to the Defence’s Request to Have the Report and Testimony of Expert
Witness Jean-Pierre Chrétien Declared Inadmissible, dated 11 January 2002 and filed on 14 January 2002 and
Requéte aux fins de contester la recevabilité du rapport d'expertise de Monsieur Jean-Pierre Chrétien et
Paudition de Monsieur Jean-Pierre Chrétien [Motion Challenging the Admissibility of the Report and
Testimony of Expert Witness Jean-Pierre Chrétien], 26 June 2002, As regards Appellant Ngeze, see Motion for
the Exclusion of Expert Jean-Pierre Chretien’s Testimony, 25 June 2002.

483 gae Notification Rule 94 bis of the Rules of Procedure and Evidence, 5 Aprit 2002. Given that the report was
disclosed on 18 December 2001, it therefore appears that the relevant notification was not given within the time-
limit prescribed under Rule 94 bis.

984 Exhibit P117A; See T. 13 May 2002, p. 166.

485 Exhibit P163A; see T. 1 July 2002, p. 70.

4% Expert Witness Chrétien stated that he was the author or co-author of the Introduction, Chapters 3, 15-19 and
the Conclusion of the report, T. 1 July 2002, pp. 15- 20.

%77, 1 July 2002, pp. 15, 20, 24, 33-34 and 38.

A07-0137 (E) 63

[ Translation certified by LSS, ICTR |




Ferdinand Nahimana, Jean-Bosco Barayagwiza, Hassan Ngeze v. The Prosecutor, Case No. ICTR-99-52-A

ke 71 B

With regard to the expert report, [...] it is clear that he is familiar with all the chapters, that
he supervised the collection of the various contributions, he was either the principal
contributor to a significant number of these chapters or worked in the collective
assimilation of the report.*®®

The Chamber then authorized Mr. Chrétien to testify as an expert witness on the written and
electronic press.”® In doing so, the Chamber stated that it would take into consideration, when
assessing the probative value of the expert witness’s testimony, “[t]he chapters of which he
was the main author, the sources consulted [...] and also what he will have said before the
Chamber”.*® The Appeals Chamber finds that Appellant Barayagwiza has failed to show on
appeal that the Trial Chamber erred in any way in admitting Mr. Chrétien as an expert
witness and in its subsequent assessment of the reliability or probative value of his report and
testimony.

203. With respect to Expert Witness Kabanda, Appellant Barayagwiza simply refers to the
transcripts of the hearing of 13 May 2002,*' without in any way substantiating his allegation
of bias. However, neither of the references sheds any further light on this allegation.”

204. For these reasons, the Appeals Chamber dismisses these appeal submissions in respect
of Expert Witnesses Chrétien and Kabanda.

(b) Expert Witness Des Forges

205. With respect to Expert Witness Des Forges, Appellant Barayagwiza challenges both
her qualification in the areas in which the Trial Chamber admitted her as an expert witness
and her impartiality.”” The Appellant further contends that the Trial Chamber erred in relying
on her evidence in reaching the findings of fact on the role and purpose of the CDR and more
specifically on the Appellant’s role, influence and racial motivation.** The Appeals Chamber
will now consider these appeal submissions in turn.

206. The Appeals Chamber notes that the original version of Expert Witness Des Forges’
report was disclosed to the Judges and to Counsel for the three Appellants on
1 March 2002.** On 10 May 2002, Counsel for Appellant Nahimana filed a written motion to

88 Ibid., p. 45.

“ tbid., p. 47.

% bid., pp. 48-49.

1 garayagwiza Appellant’s Brief, para. 334, referring to T. 13 May 2002, pp. 18, 107,

42 At page 18 of T. 13 May 2002, Mr. Kabanda talks about his studies and training; page 107 of
T. 13 May 2002 {corresponding to pages 127 and 128 of the French version of the transcripts) quotes part of
Counsel Barletta-Caldarera’s intervention, where he disputes in general terms, and by analogy, the propositicn
that an historian can be recognized as an expert.

3 Barayagwiza Appellant’s Brief, paras. 328, 330-332, 335; see also T(A) 17 January 2007, pp. 91-92;
T(A) 18 January 2007, p. 63.

% Barayagwiza Appellant’s Brief, para. 336.

% See Interoffice Memorandum, entitled Disclosure of Expert Report, dated 1 March 2002, that accompanied
the report of Ms. Alison Des Forges; reference ICTR-8-99-52-0042. For the French version of that report, see
Interoffice Memorandum, entitled “French Translation of the Report of Expert Witness Alison Des Forges”, that
accompanied “Rapport du Témoin expert Alison Des Forges dans le procés Nahimana, Ngeze, and Barayagwiza
devant le Tribunal pénal international pour e Rwanda”, dated 29 April 2002; reference [CTR-8-99-52-0045.
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restrict this witness’ testimony of the expert witness.**® At the 20 May 2002 hearing — where
Ms. Des Forges appeared for the first time — the Trial Chamber invited the Appellants to
conduct a preliminary cross-examination of this witness in order to test her capacity to testify
on the proposed fields of expertise. In cross-examination, Counsel for Appellants Ngeze®’
and Barayagwiza*® informed the Trial Chamber that they did not object to Ms. Des Forges
testifying as an expert, but only disputed her impartiality; only Counsel for Appellant
Nahimana contested the scope of her expertise.*” The Trial Chamber recognized Ms. Des
Forges as an expert in human rights and in the socio-political history of Rwanda;*” the
Chamber also admitted the full report as an exhibit.*”

207. The Appeals Chamber is of the view that Appellant Barayagwiza has failed to show

that the Trial Chamber erred in any way in admitting Ms. Des Forges as an expert witness.

Even if the Appeals Chamber were to disregard the fact that Counsel for the Appellant had

himself conceded at trial that she was qualified to be admitted as an expert witness, the fact

remains that the Appellant advanced no specific argument in support of his contention that

Ms. Des Forges should not have been recognized as an expert in the areas of human rights
. and the political and social history of Rwanda.

208. As regards the allegation of bias against Expert Witness Des Forges, Appellant
Barayagwiza relies first on the circumstance that Ms. Des Forges was allegedly “party to a
civil action against him in another jurisdiction”, but adduces no specific reference in support
of his allegation.*> However, Expert Witness Des Forges herself informed the Chamber at the
hearing of 20 May 2002 that she had “provided testimony, written testimony, and
documentation in a civil proceeding in the United States”.*” Cross-examined on this point by
the Co-Counsel for Appellant Barayagwiza, she stated:

1 did not testify in any trial against Mr. Barayagwiza, | contributed documentation and
witness testimonies to a civil proceeding which was heard without contest, and because
there was no contest there was no trial.**

209. Expert Witness Des Forges spontancously disclosed her participation in civil
proceedings against the Appellant in the United States, and the Trial Chamber was informed
of that circumstance.” It is the view of the Appeals Chamber that Appellant Barayagwiza has

4% See Motion to Restrict the Testimony of Alison Desforges [sic] to Matters Requiring Expert Evidence,
10 May 2002.

47T, 20 May 2002, p. 30.

8 Ibid., p. 76.

% Ibid., pp. 48, 77-96, 106-121. Appellant Nahimana argued, in particular, that Ms. Des Forges could not be
recognized as an expert witness in matters relating to the military and the press: see T. 20 May 2002, pp. 87-88.
3% Ibid., pp. 121-126.

%! Exhibit No. P158A (English version) and P158B (French version); see T. 23 May 2002, pp. 246-247.

502 Barayagwiza Appellant’s Brief, para. 332, which refers to the cross-examination of Expert Witness Des
Forges by Counsel for Appellants Ngeze and Barayagwiza. The Appellant also filed a motion seeking the
admission of additional evidence in support of this ground (Appellant Jean-Bosco Barayagwiza’s Motion for
Leave to Present Additional Evidence (Rule 115), 7 July 2006), but this motion was dismissed because the
Appellant gave no valid reason for the delay in filing the motion (Decision on Appellant Jean-Bosco
Barayagwiza’s Motions for Leave to Present Additional Evidence pursuant to Rule 115 of the Rules of
Procedure and Evidence, 8 December 2006 {“Decision of 8 December 2006"), paras. 16-20).

50T, 20 May 2002, p. 8.

504 T, 29 May 2002, p. 217.

395 See also Decision of 8 December 2006, paras. 18-19.

A07-0137 (E) 65

[ Translation certified by LSS, ICTR |




Ferdinand Nahimana, Jean-Bosco Barayagwiza, Hassan Ngeze v. The Prosecutor, Case No. ICTR-99-52-A
]

N 16796635 [ A
failed to establish that, based on these facts, the Trial Chamber wrongly assessed the
probative value of the report and testimony of Expert Witness Des Forges.

210.  Asregards Appellant Barayagwiza’s allegation that Witness Des Forges held “clearly
partisan views” on the ethnic conflict in Rwanda,”® the Appeals Chamber notes once again
that Appellant Barayagwiza provides no evidence in support of his allegation. He merely
submits that in her analysis Expert Witness Des Forges omitted, or failed to give them
sufficient weight, the causes and circumstances of the attack on the President’s plane; the
attack on the population by an invading army; the role of the RPF; and the atrocities
committed by it. Such an assertion does not show the alleged bias of the expert witness,
particularly since, contrary to the Appellant’s claim, the various points that he mentions are
briefly addressed in her report.*” Lastly, the Appeals Chamber finds that Appellant
Barayagwiza had ample opportunity to cross-examine Ms. Des Forges on these points with a
view to clarifying them during her testimony. The appeal on this point is dismissed.*®

211. Appellant Barayagwiza also appears to contend that the Trial Chamber erred in
relying on this witness’s interpretation of “documents reflecting the Appellant’s writings”.*®
However, he does not cite any exhibit, or even a document, nor does he indicate how the
Trial Chamber erred. The Appeals Chamber will therefore not consider this contention.

212.  As regards the submission that the Trial Chamber placed undue reliance on the
testimony of Expert Witness Des Forges in order to reach certain findings of fact concerning
the CDR and Appellant Barayagwiza:*'° as recalled above, expert witness testimony is
intended chiefly to provide specialized knowledge to assist the Judges in assessing the
evidence. Thus, while the report and testimony of an expert witness may be based on facts
narrated by ordinary witnesses or facts from other evidence, an expert witness cannot, in
principle, testify himself or herself on the acts and conduct of accused persons®' without
having been called to testify also as a factual witness and without his or her statement having
been disclosed in accordance with the applicable rules concerning factual witnesses.'”
However, an expert witness may testify on certain facts relating to his or her area of
expertise. In this case, the Appeals Chamber is of the view that, Ms. Des Forges having been
recognized as an expert in the social and political history of Rwanda, the Trial Chamber
could allow her to testify on certain facts related to her expertise.

213. The Appellant cites paragraphs 257, 278, 279, 303, 314, 322, 339, 340 and 341 of the
Judgement in support of his allegation that the Trial Chamber relied on the testimony of

3% Barayagwiza Appellant’s Brief, para. 335.

97 Exhibit P158B, pp. 17- 21, 33, 35, 46 and 54.

%% The Appeals Chamber will not address the argument advanced during the appeal hearings that Expert
Witness Des Forges was allegedly biased because of her status as a “human rights activist” (see T(A)
18 January 2007, p. 65), the Appellant having failed to establish that no reasonable trier of fact could have
concluded that her testimony was credible.

5% Barayagwiza Appeliant’s Brief, para. 336.

519 tdem.

311 Also, it should be recalled that an expert witness cannot pronounce on the criminal responsibility of the
accused: see D. Milofevié Decision of 15 February 2007, para. 11; Martié Decision of 13 November 2006, p. 5;
The Prosecutor v. Casimir Bizimungu et al., Case No. ICTR-99-50-T, Decision on the admissibility of the
expert testimony of Binaifer Nowrojee, 8 July 2005, para. 12.

512 In this regard, see Rules, 66(A)Xii), 73 bis (B)(iv)(b) and 73 ter (B)(iii)(b).
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Expert Witness Des Forges in order to make certain factual findings. The Appeals Chamber
notes initially that the factual finding in paragraph 257 of the Judgement — concerning the
Kangura competition — is in no way based on the testimony of Expert Witness Des F orges.*”
The Appeals Chamber notes that paragraphs 278, 303, 314 and 322 of the Judgement
summarize some portions of the testimony of Expert Witness Des Forges;* these portions
and other evidence discussed below support the findings made in paragraphs 339 to 341 of
the Judgement.

214. In light of the above criterion, the Appeals Chamber will consider whether the
portions of the testimony of Expert Witness Des Forges contained in the paragraphs referred
to by the Appellant correspond to the testimony of an ordinary witness on the facts of the
case, or, on the contrary, to testimony on facts related to her field of expertise. The Appeals
Chamber is of the view that, save for one exception discussed below (the allegation relating
to the telephone conversation between Appellant Barayagwiza and Ambassador Rawson),
Expert Witness Des Forges only testified on issues fulling corresponding to the field of
expertise for which she had been accepted as an expert by the Trial Chamber, Je. the social

. and political history of Rwanda.** Accordingly, the Trial Chamber could validly rely on these
portions of the testimony of Expert Witness Des Forges to support the factual findings in
paragraphs 339 to 341 of the Judgement.

215. Concerning the testimony of Expert Witness Des Forges on the facts reported to her
by the Ambassador of the United States to Rwanda, the Appeals Chamber finds that that part
of her testimony corresponds more to the testimony of a factual witness than to that of an
expert witness. However, the Appeals Chamber reaffirms that in principle it is not open to a
party to refrain from making an objection to a matter which was apparent at the trial, and to
raise it only on appeal in the event of an adverse finding against that party.”'® Here, the
Appellant did not object during the trial®’ to that part of Expert Witness Des Forges’s

513 As stated in paragraphs 255 and 256 of the Judgement, the Trial Chamber relied on both documentary
evidence — Exhibits P115 and P119, containing issue No. 58 of Kangura and P103/190, a transcript of an RTLM
broadcast — and on the testimony of Expert Witness Kabanda to reach its finding on this issue.

514 Paragraph 279 of the Judgement discusses Exhibit P136 rather than the testimony of Expert Witness
Des Forges.

. 315 Gee Judgement, paras. 278 and 280 (summarizing the testimony of Expert Witness Des Forges on the
objectives of CDR and her interpretation of an exhibit admitted at trial), 303 {(where the Trial Chamber notes the
statement by Expert Witness Des Forges that “although the legal documents establishing the CDR were free of
discriminatory language, the party’s practices caused the cabinet and the Minister of Justice to seek dissolution
of the party in August 1992"), 314 (in the first part of the paragraph, the Trial Chamber notes the testimony of
Expert Witness Des Forges on the events of February 1994 in Rwanda), 322 (on the testimony of Expert
Witness Des Forges on the relationship between the CDR and MRND before 1994).

516 See, for example, Nivitegeka Appeal Judgement, para. 199; Kayishema and Ruzindana Appeal Judgement,
para. 91. The Appeals Chamber nevertheless recalls that a limited category of questions, for example allegations
on defects in the indictment, can be excluded from the waiver rule and considered, even though raised for the
first time on appeal: see Decision on the Prosecutor’s Motion to Pursue the Oral Request for the Appeals
Chamber to Disregard certain Arguments made by Counsel for Appellant Barayagwiza at the Appeals Hearing
on 17 January 2007, 5 March 2007 (“Decision of 5 March 2007”), para. 15; Niyitegeka Appeal Judgement,

ara. 200.

17 Exhibit P158B, p. 71, footnate 212 and p. 72, footnote 218. The Appeals Chamber notes in this regard that
the Appellant’s Defence was informed of this telephone conversation in the expert witness’s report, ensuring
thereby “a minimum degree of transparency in the sources and methods used required at the stage of admission
{...]” (Prosecutor v. Stanislav Gali¢, Case No. IT-98-29-T, Decision on the Expert Witness Statements
Submitted by the Defence, 27 January 2003, p. 5).
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testimony, or to the corresponding part in her report.*”* Moreover, he has not established on
appeal that the failure to object constituted gross professional misconduct by his Counsel.’*’

The appeal on this point is therefore dismissed. The Appeals Chamber also dismisses the
Appellant’s submission that this part of the testimony of Expert Witness Des Forges
amounted to hearsay,*® since this would not be sufficient to render her evidence inadmissible

or unreliable.”’ Moreover, that part of her testimony was not relied on to convict the
Appellant; hence no error invalidating the verdict has been shown.*?

V. SHOULD THE JUDGEMENT BE ANNULLED BY REASON OF A
MISCARRIAGE OF JUSTICE?

216. In his fifth ground of appeal Appellant Barayagwiza contends that the Judgement
against him should be annulled in the interests of justice.” At the appeal hearing Counsel for
the Appellant explained that the basis of this ground of appeal was that the Judgement must
be annulled because holding a trial in absentia, the absence of a genuine defence owing to
inadequate representation, and the absence of any real adversarial debate, amounted to a
miscarriage of justice.*

217. The Appeals Chamber recalls that it has already dismissed Appellant Barayagwiza’s
arguments concerning proceedings in absentia and his representation at the trial stage.’”
Accordingly, there can be no question of a miscarriage of justice justifying the annulment of
the Judgement, The appeal on this point is dismissed.

518 Only Co-Counsel for Appellant Nahimana objected when Expert Witness Des Forges mentioned this

telephone conversation: T. 21 May 2002, p. 154. Furthermore, the Appeals Chamber notes that the Trial

Chamber advised the Appellants’ Counsel to request the transcript of the telephone conversation in issue (see

T. 21 May 2002, pp. 154-155), but they do not seem to have done so.

% At the appeal hearings, the Appellant merely asserted that his trial counsel should have contacted

Ambassador Rawson to obtain his version of the events recounted by Ms. Des Forges: T(A) 17 January 2007,
. 88.

B See Barayagwiza Appellant’s Brief, para. 336.

521 Gacumbitsi Appeal Judgement, paras. 115 and 133; Naletili¢ and Martinovi¢ Appeal Judgement, para. 217;

Semanza Appeal Judgement, para. 159; Kordié and Cerkez Appeal Judgement, para. 281; Rutaganda Appeal

Judgement, para. 34; Akayesu Appeal Judgement, paras. 284-287; Prosecutor v. Zlatko Aleksovski, Case No.

IT-95-14/1-AR73, Decision on Prosecutor’s Appeal on Admissibility of Evidence, 16 February 1999, para. 15.

2 See infra XI1. D. 2. (b) (vi) .

523 Barayagwiza Notice of Appeal, p.1; Barayagwiza Appellant’s Brief, paras, 100-102. In paragraph 102 of his

Appellant’s Brief, Appellant Barayagwiza gives an example where he contends that he was denied access to

evidence which might have included exculpatory material, without, however, substantiating his argument or

Providing any references.

% T(A) 17 January 2007, p. 57.

525 See supralV. A,
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VI. ALLEGED VIOLATIONS OF APPELLANT NAHIMANA'’S DEFENCE
RIGHTS

A. Introduction

218. In his fourth ground of appeal Appellant Nahimana contends that the Trial Chamber
violated his right to have adequate time and facilities for the preparation of his defence and
the equality of arms principle, and that these violations invalidate the Judgement.”

219. In his fifth ground of appeal Appellant Nahimana contends that the Trial Chamber
violated his right to examine, or have examined, the witnesses against him and to obtain the
attendance and examination of witnesses on his behalf under the same conditions as
witnesses against him, and the equality of arms principle.’” According to the Appellant, these
violations seriously undermined the fairness of the trial and invalidate the Judgement.””*

220. The Appeals Chamber notes that Appellant Nahimana’s fourth and fifth grounds of
appeal cite various rights of the accused protected by Article 20 of the Statute. The Appeals
Chamber has already recalled the applicable law relating to certain of the fair trial guarantees
invoked by Appellant Nahimana.’® As to the principle of equality of arms, the Appeals
Chamber adds that this does not amount to material equality between the parties in terms of
financial and/or human resources.” As to the right to have adequate time and facilities for
the preparation of a defence, that right is enshrined in Article 20(4)(b) of the Statute. When
considering an appellant’s submission regarding this right, the Appeals Chamber must assess
whether the Defence as a whole, and not any individual counsel, was deprived of adequate
time and facilities.™ Furthermore, the Appeals Chamber agrees with the Human Rights
Committee® that “adequate time” for the preparation of the defence cannot be assessed in the
abstract and that it depends on the circumstances of the case. The Appeals Chamber is of the
view that the same goes for “adequate facilities”. A Trial Chamber “shall provide every
practicable facility it is capable of granting under the Rules and Statute when faced with a
request by a party for assistance in presenting its case™.*® However, it is for the accused who
alleges a violation of his right to have adequate time and facilities for the preparation of his
defence to draw the Trial Chamber’s attention to what he considers to be a breach of the

526 Nahimana Notice of Appeal, pp. 6-7; Nahimana Appellant’s Brief, paras. 122-160.

527 Ibid,, p. 7; Nahimana Appellant’s Brief, paras. 161-185.

528 Nahimana Appeliant’s Brief, paras. 180-185.

52 As to the equality of arms principle, as enshrined in Article 20(1) and (4) of the Statute, see supra IV. A. 2.
(c) (iii) and (iv). As to the right to examine or have examined the witnesses against him and to obtain the
attendance and examination of witnesses on his behalf under the same conditions as witnesses against him, as
enshrined in Article 20(4){e) of the Statute, see supraIV. A. 2. (¢) (iv) a.

5% Kordié and Cerkez Appeal Judgement, para. 176, Kayishema and Ruzindana Appeal Judgement, para. 69.
See also Prosecutor v. Tihomir Blaski¢, Case No. IT-95-14-A, Decision on Appellants Dario Kordi¢ and Mario
Cerkez's Request for Assistance of the Appeals Chamber in Gaining Access to Appellate Briefs and Non-Public
Post Appeal Pleadings and Hearing Transcripts Filed in Prosecutor v. Blaski¢, 16 May 2002, paras. 19-20.

' gloys Ntabakuze v. The Prosecutor, Case No. ICTR-98-41-AR72(C), Decision (Appeal of the Trial Chamber
1 “Decision on Motions by Ntabakuze for Severance and to Establish a Reasonable Schedule for the
Presentation of Prosecution Witnesses™ of 9 September 2003), 28 October 2004, p. 4.

32 paul Kelly v. Jamaica, Communication No. 253/1987 (10 April 1991), UN Doc. CCPR/C/41/D253/1987,
para. 5.9. See also Aston Little v. Jamaica, Communication No. 283/1988 (19 November 1991), UN Doc.
CCPR/C/43/D/283/1988 (1991), para. 8.3; General Comment No. 13, UN Doc. HRI/GEN/1/Rev.l,
13 April 1984, para. 9.

53 Tadi¢ Appeal Judgement, para. 52.
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Tribunal’s Statute and Rules; he cannot remain silent about such a violation, then raise it on
appeal in order to seek a new trial.

221. The Appeals Chamber will now examine the specific errors alleged by Appellant
Nahimana.

B. Violation of the right to have adequate time and facilities for the preparation of the
defence

1. The Decision of 3 June 2003 allowing the Prosecutor to tender into evidence translations
of RTLM broadcasts

222. Appellant Nahimana complains that the Trial Chamber granted the Prosecutor leave,
after the close of the Defence case, to tender into evidence several hundred pages consisting
of translations of recordings of RTLM broadcasts.* He asserts that this denied him the
possibility of properly responding to that evidence by producing exculpatory evidence.”* He
contends that, out of the 51 excerpts analysed in the Judgement, 16 were from this belatedly
adduced evidence, a proportion which, in his view, meant that “the said evidence played a
determining role” in the Judgement.”

223. The Appeals Chamber notes that, shortly after the Prosecutor had completed the
presentation of his case, the Trial Chamber addressed the question of the translation of the
transcripts of RTLM broadcasts:

As far as possible, we expect translations to be handed in in respect of material already
referred to in the courtroom. If there's anything else being tendered, we will ask Defence if
they have objections in each instance.>’

In its Decision of 3 June 2003, the Trial Chamber referred to this oral decision®*® and noted
that all translations offered by the Prosecutor were materials that had already been tendered
as evidence in Kinyarwanda or had been made available to the Defence in the form of tapes,
without any objection from the latter.”® The Trial Chamber accordingly granted the
Prosecutor leave to tender as evidence translations of the transcripts of RTLM broadcasts.*

224, The Appeals Chamber notes that Appellant Nahimana has failed to identify the
16 excerpts from the recordings analysed in the Judgement whose belated filing allegedly
caused him prejudice, nor has he shown in what respect the Decision of 3 June 2003 was
erroneous. He also fails to specify the prejudice he allegedly suffered or the findings in the
Judgement whose validity was affected by the improper admission of the 16 excerpts. The

% Nahimana Appellant’s Brief, paras. 125-128. The Appellant cites the “Decision on the Prosecution’s
Application to Admit Translations of RTLM Broadcasts and Kangura Articles” of 3 June 2003 (*Decision of
3 June 2003").

535 Nahimana Appellant’s Brief, para. 128.

53 Ibid., para. 131; see also paras. 129-130.

37T, 12 July 2002, p. 185.

3% Decision of 3 June 2003, p. 2 and footnote 1 (erroneously referring to Transcript of 12 July 2003).

539 Ibid., pp. 2-3.

0 Ibid., p. 3.
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Appcals Chamber accordingly dismisses the appeal on this point without further
consideration.*

2. Admission of the radio interview with Appellant Nahimana of 25 April 1994

225. Appellant Nahimana contends that the Trial Chamber committed a “serious error of
law” in admitting in evidence the recording of the radio interview of 25 April 1994, even
though the Prosecutor had never disclosed to the Defence the complete version of the
recording in question and its missing section was, according to the Appellant,“totally
exculpatory™

226. The Appeals Chamber notes that the Appellant advances no specific legal argument
in support of this ground of appeal, merely asserting that the recording is suspect by nature
due to its origin, and alleging violation of Rules 66, 68 and 95 of the Rules, without
specifying how these Rules were violated by admission of the impugned material.*® The
Appeals Chamber notes that the Trial Chamber was aware of the incomplete nature of the
recordings, and that the Appellant had the opportunity to cross-examine Expert Witness
Ruzindana** and to testify** on the matter. Further, the Appeals Chamber recalls that it found
that the Prosecutor had adequately explained how the recording of the interview was obtained
and came to be incomplete.>* It was for the Appellant to show that the Trial Chamber erred in
admitting this material into evidence and relying on it in the Judgement;* he has failed to do
so. The appeal on this point is accordingly dismissed without further consideration.

3. Amendment of the list of Prosecution witnesses

227. Appellant Nahimana contends that the Trial Chamber violated his right to be informed
promptly of the evidence against him, in that, on 26 June 2001, more than eight months after
the commencement of trial, it granted the Prosecutor’s application to add 18 witnesses, two of
whom were expert witnesses.*® Moreover, according to the Appellant, “only three of their

4 In his Appellant’s Brief (paras. 129-130), Appellant Nahimana merely refers to paragraphs 342-433 of the

Judgement, without specifying the impugned findings, and to Exhibit C7, without any detail {Exhibit C7

contains thousands of pages of transcriptions).

%42 Nahimana Appellant's Brief, paras. 132-135. See also paras. 277-279.

% Ibid, paras. 134-135. See also para. 279.

ST 27 March 2002, pp. 155-161.

545 See T. 24 September 2002, pp. 36-37, where the Appellant gives his own account of the missing part of the

interview.

3% Décision sur la requéte de Ferdinand Nahimana aux fins de communication d'éléments de preuve

disculpatoires [sic] et d'investigations sur l'origine et le contenu de la piéce a conviction P105, [Decision on

Ferdinand Nahimana's Motion for Disclosure of Exculpatory Evidence and of Materials from Investigations into

the Origin and Content of Exhibit P105], 12 September 2006 (“Decision of 12 September 2006 ™), para. 12.

547 As recalled in the “Décision sur les requétes de Ferdinand Nahimana aux fins de divulgation d’éléments en

possession du Procureur et nécessaires & la défense de I'Appelant et aux fins d'assistance du Greffe pour

accomplir des investigations complémentaires en phase d’appel” {Decision on Ferdinand Nahimana’s Motions

for Disclosure of Materials in the Possession of the Prosecutor and Necessary for the Defence of the Appellant,
and for Assistance from the Registry for Additional Investigations at the Appeals Phase], 8 December 2006,

ara. 25.

£ Nahimana Appellant’s Brief, paras. 136-137. The Appellant refers, without quoting it, to the Decision on the

Prosecutor’s Oral Motion for Leave to Amend the List of Selected Witnesses, 26 June 2001 (*Decision of

26 June 20017). The Appellant contends that these 18 witnesses represent more than one third of the total

number of Prosecution witnesses who testified at trial.
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statements [i.e., of the new witnesses] had been disclosed to the Defence before the hearings
began in October 2000”.** The Appellant claims that this violated Rule 66 of the Rules, and
that such a violation invalidates the Judgement.*®

228. Rule 73 bis (E) of the Rules provides that, after commencement of the trial, the
Prosecutor “may move the Trial Chamber for leave to reinstate the list of witnesses or to vary
his decision as to which witnesses are to be called”. The Appellant gives no indication as to
how the Decision of 26 June 2001 was wrong, or as to how his capacity to prepare his
defence was impaired by the addition of 18 witnesses to the Prosecution witness list during
the course of the trial. He cites no difficulties in the preparation of his defence owing to the
belated disclosure of the statements of the witnesses added to the list on 26 June 2001, nor
does he indicate what was the impact of these statements — which are themselves not
precisely identified — on the findings in the Judgement.

229. Neither does the Appellant explain how the Decision of 26 June 2001 constituted a
violation of Rule 66 of the Rules. Insofar as the Appellant might seek to argue that the
statements of all the witnesses whom the Prosecutor intended to call should have been
disclosed to the Defence not later than 60 days before the date set for trial,*® that is an
argument which cannot succeed, since it is clear that the statements of any new witness can
never be disclosed to the Defence within the time-limit prescribed in the first sub-clause of
Rule 66(A)(ii) when the Chamber grants the Prosecutor leave to amend his witness list during
trial. In such cases, the Chamber sets a time-limit for disclosure of the statements of the new
witnesses, as provided in the second sub-clause of Rule 66(A)(ii). And that indeed is what the
Trial Chamber did in this instance.” This ground of appeal is dismissed without further
consideration.

4. Allowing Prosecution Witness X to testify

230. Appellant Nahimana contends that the Trial Chamber violated his right “to be
informed of the evidence against him so as to adequately prepare his defence™* and violated
Rule 66 of the Rules in authorizing the Prosecutor on 14 September 2001 — that is, three
months after the Decision of 26 June 2001, which, according to the Appellant, was “the final
decision on the list of Prosecution witnesses” — to call a new witness, Witness X, described as
a key witness.** He alleges that, contrary to the Prosecutor’s assertion that he decided to call
this witness only in the summer of 2001, the “use™** of this witness had been envisaged even
before the commencement of trial, since the witness is mentioned under a different
pseudonym in the material submitted in support of the Indictment.** In support of this
contention, Appellant Nahimana refers to the arguments advanced in his “Brief of
June 2001°**" and to those voiced by Judge Gunawardana in his Dissenting Opinion appended

59 Nahimana Appeliant’s Brief, para. 136, footote 16.

5% Ibid., para. 137. See also the heading of the relevant section.

*5! Rule 66(A)(ii) of the Rules.

%32 Decision of 26 June 2001, p. 9.

%53 Nahimana Appellant’s Brief, para. 141.

4 Ibid., para. 138, referring to the Decision on the Prosecutor’s Application to Add Witness X to its List of
Witnesses and for Protective Measures, 14 September 2001 (“Decision of 14 September 2001%).

% Ibid , para. 139.

3% Ibid., paras. 139-140.

55" The Appellant gives no precise reference.
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to the Decision of 14 September 2001.”** He adds that the prejudice caused by allowing
Witness X to testify was compounded by the Trial Chamber’s refusal to hear Defence
Witness Y, whose testimony was intended mainly to rebut certain allegations made by
Witness X.**

231. The Appeals Chamber will not consider the arguments advanced in the “Brief of
June 20017, Appellant Nahimana cannot, on appealing a judgement, merely refer in general
to arguments already put forward during the course of his trial. When challenging a Trial
Chamber decision, he must demonstrate an error of law invalidating that decision, or an error
of fact having occasioned a miscarriage of justice.’® Likewise, the Appellant must enunciate
the facts and law underlying his ground of appeal, and not merely make reference to a
dissenting opinion of one of the Judges of the Trial Chamber.

232. The Appeals Chamber notes that Appellant Nahimana advances only one argument in
support of his submission, namely that, contrary to the Prosecutor’s assertions, the latter
intended to call Witness X even before the commencement of trial. However, the Appellant
does not specify in what respect the Decision of 14 September 2001 is erroneous or violates

. Rule 66 of the Rules; neither does he provide any details regarding the prejudice he claims to
have suffered in the preparation of his defence.

233. The Appeals Chamber recalls that it was open to the Prosecutor to seek to vary his list
of witnesses under Rule 73 bis (E) of the Rules. The Appeals Chamber further notes that the
Prosecutor’s application to call Witness X*' was filed on 11 June 2001, at a time when his
application of 4 June 2001 to vary the witness list was still pending before the Trial Chamber.
The Appeals Chamber can discern no error in the Trial Chamber’s decision to treat the two
applications separately, and to authorise Witness X to testify by a further decision taken three
months after the Decision of 26 June 2001. To have done otherwise would only have delayed
the decision on the Prosecutor’s oral request of 4 June 2001 and afforded no advantage
whatsoever to Appellant Nahimana in the preparation of his defence. Proper conduct of the
proceedings required a prompt ruling on the request for leave to amend the Prosecution
witness list.*? The appeal on this point is dismissed.

5. Obstruction to Defence investigations

. 234. Invoking the arguments presented in support of his motion to stay the proceedings
owing to the obstructions to Defence investigations,™ Appellant Nahimana contends that the

558 Nahimana Appellant’s Brief, para. 142, referring to the Separate and Dissenting Opinion of Judge Asoka de
Z Gunawardana on the Prosecutor’s Application to Add Witness X to its List of Witnesses and for Protective
Measures, annexed to the Decision of 14 September 2001.

559 Ibid., para. 143. The Appeals Chamber will examine below the contention that the Trial Chamber erred in
refusing to hear Witness Y (See infra V1. C. 2. ).

5% See supra 1. E.

561 Prosecutor’s Ex-Parte Application to the Trial Chamber Sitting in Camera for Relief From Obligation to
Disclose the Existence, Identity and Statements of New Witness X, filed ex parte on 11 June 2001 (“Application
of 11 June 2001™).

562 The Appeals Chamber notes that it was only on 5 and 6 September 2001 that the Parties were heard on the
A;Jplication of 11 June 2001.

563 Nahimana Appellant’s Brief, paras. 144-145, referring to the Skeleton Argument for Defence Application to
Stay Proceedings, 8 May 2003 (Annex 3 to Nahimana Appellant’s Brief). The motion per se (Motion to Stay the
Proceedings in the case of Ferdinand Nahimana) was filed on 13 May 2003.

A07-0137 (E) 73

[ Translation certified by LSS, ICTR |




SN el PR S LIFEE

Ferdinand Nahimana, Jean-Bosco Barayagwiza, Hassan Ngeze v. The Prosecutor, Case No. ICTR-99-52-A

Tz 3' ::-“_m’\ TNt }O}%%S/ﬁ*
decision rejecting that motion was wrong.”* He maintains that the Trial Chamber, at the very
least, committed an error of law by basing its decision on “evidence which it should have
excluded due to serious shortcomings that undermine the fairness of the trial resuiting from
obstructions to the Defence conduct of its investigations aimed at rebutting the said
evidence”, and gives the example of the interview of 25 April 1994,

235. In the view of the Appeals Chamber, the reference by the Appellant to the arguments
in support of his motion for a stay of proceedings is not sufficient to demonstrate that the
Decision of 5 June 2003 was erroneous™ and caused prejudice to the Defence. As for the
argument that the Trial Chamber should have excluded the interview of 25 April 1994
because the Defence never obtained a complete transcript, the Appeals Chamber refers back
to the discussion above.* The appeal on this point is dismissed.

6. Translation of Prosecution Briefs

236. Appellant Nahimana points out that neither he nor his Lead Counsel are proficient in
the English language.*® He therefore takes issue with the Trial Chamber for having dismissed
his request that the period for filing his response to the Prosecutor’s Final Trial Brief** should
run from the date on which the Defence received those arguments in both working languages
of the Tribunal.®® He adds that failure to disclose to the Defence a French version of the
Prosecutor’s Closing Brief and rebuttal arguments’ deprived him of “adequate facilities for
the preparation of his defence”

237. In a motion filed on 15 May 2003, the Appellant requested the Trial Chamber to order
the Prosecutor to file his Closing Brief simultaneously in French and English.*” The Trial
Chamber denied the motion, but directed the Parties to make arrangements with the Registry
for the translation of filings, and also to rely on their counsel fluent in the other language.’™
Appellant Nahimana does not explain whether such arrangements were made with the
Registry, or how the matter was resolved. He cites no subsequent objection to the
continuation of the trial without translations of the Prosecution Briefs. The Appeals Chamber
recalls that Appellant Nahimana’s Co-Counsel, Diana Ellis, is English-speaking and that
several parts of the Nahimana Closing Brief'™ were written in English, thus showing that his

*4Ibid., para. 147, footnote 18, referring to Decision on the Motion to Stay the Proceedings in the Trial of

Ferdinand Nahimana, 5 June 2003 (“Decision of 5 June 2003™).

5% Ibid,, para. 148.

% In this regard, the Appeals Chamber notes that, in its Decision of 5 June 2003 (see paras. 4-19), the Trial

Chamber carefully examined the arguments advanced by the Appeliant in support of his request,

7 Supra VI. B. 2.

%58 Nahimana Appellant’s Brief, para. 150.

569 prosecutor’s Closing Brief filed under Rule 86(B) and (C) of the Rules of Procedure and Evidence, filed

confidentially on 25 June 2003 (*Prosecutor’s Closing Brief”).

70 Nahimana Appellant’s Brief, paras. 151-152.

I The Prosecutor’s Brief in Reply filed under Rule 86(B) and (C) of the Rules of Procedures and Evidence

(Confidential), 15 August 2003 (“Prosecutor’s Brief in Reply (Trial)”).

52 Nahimana Appellant’s Brief, paras. 153-155.

573 Motion to Request an Order for Translation of the Prosecutor’s Closing Argument into French and thereafter

Simultaneous Provision to the Defence of the Closing Arguments in both French and English, 15 May 2003,
ara. 4.1.

B” Revised Scheduling Order, 16 May 2003, p. 3.

57 Defence Closing Brief, filed confidentially on 1 August 2003 (“Nahimana’s Closing Brief").
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Defence was capable of working in both of the Tribunal’s working languages. The appeal on
this point is dismissed.

-

7. Right of rejoinder

238. According to the Revised Scheduling Order of 16 May 2003: (1) the Prosecutor was
to file his Closing Brief by 25 June 2003; (2) all Defence Teams were to file their Closing
Briefs by 1 August 2003; (3) the Prosecutor was to file a reply, if any, by 15 August 2003;
and (4) the Closing Remarks were to be heard from 18 to 22 August 2003,

239. Appellant Nahimana argues that the schedule set by the Trial Chamber did not give
the Defence the possibility of filing a written rejoinder or adequate time for the preparation of
a written or oral rejoinder before the date set for the hearing of 18 August 2003, thereby
violating his rights under Rule 86 of the Rules and Article 20(4)(b) of the Statute.”™

240. Rule 86(A) provides that, after the presentation of all the evidence, the Prosecutor
may present a closing argument, as may the Defence, the Prosecutor having a right of rebuttal

. and the Defence a right of rejoinder; but it does not stipulate the form in which this right may
be exercised.”™ Rule 86(B) provides that a party shall file a closing brief not later than five
days prior to the day set for the presentation of that party’s closing argument.

241. The Appeals Chamber is of the opinion that it was open to the Trial Chamber to allow
the Prosecutor to file a written reply to the Appellants’ Closing Briefs. However, it should
then have granted the Defence of each Appellant leave to file a written rejoinder in
accordance with the equality of arms principle.

242. The Appeals Chamber notes that on 15 August 2003 (three days prior to the
commencement of the hearing on closing arguments) the Prosecutor filed a Reply, in English
only and consisting of 158 pages, to the Closing Briefs of the Appellants.” The Appeals
Chamber further notes that on 1 August 2003 the Defence for Appellant Nahimana had filed
a motion with the Trial Chamber, requesting that the time-limits be varied in order to enable
him to file a written rejoinder.® Furthermore, at the opening of the hearing on closing
arguments Appellant Nahimana’s Counsel asked the Trial Chamber to exclude the

. Prosecutor’s Brief in Reply (Trial) from the proceedings;* however, the Trial Chamber does
not appear to have acceded to that request.”

376 Revised Scheduling Order, 16 May 2003, p. 3.
7 Nahimana Appellant’s Brief, paras. 156-157.
58 Ibid., para. 149.

3 Rule 86(A) of the Rules:

After the presentation of all the evidence, the Prosecutor may present a closing argument,
Whether or not the Prosecutor does so, the Defence may make a closing argument, The
Prosecutor may present a rebuttal argument to which the Defence may present a rejoinder.

58 prosecutor’s Brief in Reply (Trial).

581 Motion for an Amendment of the Scheduling Order, 1 August 2003, In the Judgement, the Trial Chamber
explains that it dealt with the matter by giving an opportunity to the Defence to respond to the Brief in Reply in
Closing Arguments, during which they were permitted the right of rejoinder (Judgement, para. 93).

82T, 18 August 2003, pp. 3-4:

1 would like, further, to raise some other difficulty at the beginning of these closing
arguments. On Saturday, towards the end of the morning, we received a 168-page brief
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243. The Appeals Chamber is of the opinion that the Trial Chamber violated the spirit of
Rule 86(B)** by authorising the Prosecutor to file a Brief in Reply less than five days prior to
the date set for the presentation of closing arguments. Moreover, the Trial Chamber shifted
the equality of arms in the Prosecutor’s favour by allowing him to file a written Brief in
Reply to Appellant Nahimana’s Closing Brief without the latter being given the possibility of
filing a written rejoinder or adequate time to prepare an oral rejoinder.

244, The Appeals Chamber is nonetheless of the opinion that the Appellant has not
demonstrated that such errors invalidate his conviction. The Appellant cites no argument in
the Brief in Reply to which he could not respond, which was accepted by the Trial Chamber
and which had an impact on the verdict.** The appeal on this point is accordingly dismissed.

8. Translation of Nahimana’s Closing Brief

245. Appellant Nahimana contends that the Trial Chamber “in fact™** denied him the right
to properly make his case, since the English translation of his Closing Brief was filed only on
28 November 2003, that is, four days before the Judgement was delivered, whereas,
allegedly, neither the Judges nor their assistants knew French.® In support of this contention,
he asserts that at no point does the Judgement refer to his Closing Brief.”®

246. A combined reading of Articles 20 and 31 of the Statute shows that the Accused’s
right to defend himself against the charges against him implies his being able, in full equality
with the Prosecutor, to put forward his arguments in one of the working languages of the
Tribunal and to be understood by the Judges. However, the Appeals Chamber is of the
opinion that in this instance Appellant Nahimana has failed to demonstrate that the Trial
Chamber Judges could not consult his Closing Brief. It notes that, contrary to the Appellant’s
assertion, the Judgement refers to his Closing Brief in footnote 1052 (Judgement, para. 912),
which would appear to indicate that the Judges were able to acquaint themselves with the
Closing Brief. The Appeals Chamber further notes that Appellant Nahimana cites no

from the Office of the Prosecutor, which, as you would have understood, Ms President,
Your Honour, it is not a response. At least two-thirds of it amounts to an additional brief or
a supplementary brief, which has been submitted out of the time limit, out of the deadline.
Nahimana's Defence will not respond to that brief, not because it does not seek to respond,
but because it is unable to do so for obvious practical reasons. Filing such a brief two days
before this session, 168 pages of supplementary arguments, makes it impossible to exercise
the right of response or rejoinder as provided in Rule 86 of Rules of Procedure and
Evidence.

Finally, Nahimana's Defence is of the view that it has been deprived of its right to provide
a rejoinder. It has been so deprived, whereas the Bench had had its attention drawn to the
difficulty following a motion that was filed at the appropriate time. In that regard,
therefore, the only solution that would be legally acceptable is that that brief be purely
shelved from the proceedings.

%% See T. 18 August 2003, pp. 4-8.

¥ Although Rule 86(B) of the Rules only deals with the parties’ closing briefs, and not with reply or rejoinder
briefs, it is clear that its purpose is to allow the parties enough time after the filing of closing briefs to prepare
for the hearing on closing arguments.

%85 The Appeals Chamber further notes that the Judgement does not appear to make reference to the Prosecutor’s
Brief in Reply (Trial).

58 Nahimana Appellant’s Brief, para. 160.

%7 Ibid., paras. 158-160.

5% Ibid., para. 160.
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arguments from his Closing Brief that was ignored by the Trial Chamber and could have had
an impact on the verdict. The mere fact that Nahimana’s Closing Brief was not available in
English until 28 November 2003 thus does not suffice to prove that the Trial Chamber
violated his right to an effective defence. The appeal on this point is dismissed.

C. Violation of the right to secure the attendance and examination of Defence witnesses
under the same conditions as Prosecution witnesses

1. Restrictions imposed on the testimony of Defence expert witnesses

247.  Appellant Nahimana contends that the Trial Chamber denied him the possibility of
providing full answer and defence by not allowing his expert witnesses to address two
issues:*® (i) the attack of 6 April 1994 against the two Hutu Heads of the States of Rwanda
and Burundi and its consequences “among the Rwandan people”, whereas the testimony of
the Defence expert witnesses on this issue was intended to counter the allegation that the
genocide was planned prior to 6 April 1994 and, hence, the charge of conspiracy to commit
genocide;™ (ii) the interpretation of Appellant Nahimana's writings, whereas the hearing of
the Defence expert witnesses on this issue was intended to counter the Prosecution argument
that those writings provided evidence of the Appellant's criminal intent.* He submits that
these restrictions violated the principle of equality of arms, since, in order to bolster the
argument of a "criminal conspiracy prior to 6 April 1994" and to demonstrate that the
Appellant had a criminal intent, the Prosecutor was allowed to call four expert witnesses™”

“whose testimonies were not subject to any limitations™.*

248. By a decision dated 24 January 2003, the Trial Chamber allowed the Appellant to call
three expert witnesses: Peter Caddick-Adams, on the role of the media and the use of
propaganda in times of war; Barrie Collins, on the economic and political situation in
Rwanda and in the Great Lakes Region between the late 80s and 1994; and an unidentified
military expert.® The testimony of Helmut Strizek, which was intended to focus on the
destruction of the presidential plane in flight and the interpretation of the Appellant's writings
was rejected, because the Trial Chamber held that the issue of the destruction of the plane
was irrelevant, and that interpretation of the Appellant's writings could be provided by
himse!f or his Counsel.” In response to the Appellant's motion for review of that decision,
the Trial Chamber issued a fresh ruling on 25 February 2003, taking into account additional
information provided orally by the Appellant on 30 January 2003, as well as Helmut Strizek's
curriculum vitae, filed by the Appellant on 6 February 2003. The Trial Chamber upheld its
Decision of 24 January 2003, on the ground that no additional information had been
furnished to persuade the Chamber to reconsider it.**

589 Nahimana Appellant's Brief, paras. 162-165.
5% 1bid., para. 163.
9 Ibid., para. 164. See also paras. 180-182.
%2 Ibid., paras. 166.
5% Jbid., paras. 166-168. See also para. 183.
%4 Decision on the Expert Witnesses for the Defence, 24 January 2003 (“Decision of 24 January 2003”),
?aras. 5-8, 11 and p. 5.
% Decision of 24 January 2003, para. 10,
5% Decision to Reconsider the Trial Chamber's Decision of 24 January 2003 on the Defence Expert Witnesses,
25 February 2003 (“Decision of 25 February 2003”), pp. 4-5. The Appellant's appeal of 4 March 2003 against
this Decision was deemed inadmissible by the Appeals Chamber: Décision (Appel de la Décision de la Chambre
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authorized to testify. On 11 April 2003, the Trial Chamber gave him leave to call Helmut
Strizek to testify in place of Barrie Collins;*’ Co-Counsel for Appellant Nahimana assured
the Trial Chamber that Expert Witness Strizek would only discuss the historical context
before the genocide and not the destruction of President Habyarimana's plane.””® Helmut
Strizek was subsequently recognized as an expert by the Trial Chamber on 5 May 2003,
following a voir-dire examination,*®

250. In the opinion of the Appeals Chamber, the Appellant has failed to demonstrate that
the Trial Chamber abused its discretion by not allowing the expert witness to testify on the
destruction of the presidential plane on 6 April 1994. In the view of the Appeals Chamber,
the finding that this issue was irrelevant in order to decide on the charges brought against the
Appellant is reasonable. In particular, even if, as the Appellant claims, the presidential plane
was shot down on 6 April 1994 by the RPF (a matter that the Appeals Chamber does not have
to determine here), that would not be sufficient to demonstrate that the Appellant was not
involved in a conspiracy to commit genocide prior to that date.

251. Regarding the issue of interpretation of the Appellant's writings, a matter whose
relevance is not in dispute, the Appeals Chamber notes that the expert witnesses called by the
Prosecutor were able to testify as to how the writings should be interpreted,*® but that the
Trial Chamber refused to allow the Appellant to call an expert witness to testify on this
matter, stating in its Decision of 24 January 2003 that “interpretations of Nahimana's writings
[were] best provided by the Accused Nahimana himself or addressed in Counsel's Closing
Brief”.*" The Appeals Chamber is of the opinion that, in so acting, the Trial Chamber
violated the principle of equality of arms between the parties, since the Appellant's or his
Counsel’s testimony could not replace that of an expert witness. However, the Appeals
Chamber notes that the Appellant has never specified how Helmut Strizek's training and
experience qualified him to interpret the Appellant's writings. Moreover, he has not given the
slightest indication as to how the testimony of this witness would have led the Trial Chamber
to interpret his writings differently, merely stating that “[t]he analysis made by the Judges is
based on an interpretation of the text which gives it an implicit meaning that is different from
the explicit assertions made in it”.** The appeal on this point is accordingly dismissed .

2. Defence Witness Y

252. Appellant Nahimana submits that, by denying the Defence the material possibility of
calling Witness Y to testify, the Chamber prevented the Defence from adducing crucial
defence arguments, thereby breaching the principle of equality of arms between the parties.**
He claims in this connection that the failure of Witness Y to appear deprived him of the

de premidre instance I du 25 février 2003) [Decision (Appeal from the Decision of Trial Chamber I of
25 February 2003)], 28 March 2003, pp. 3-4.

*7T. 11 April 2003, p. 7 (closed session).

%% Ibid., p. 8 (closed session).

% T. 5 May 2003, pp. 27-28.

% In particular, Expert Des Forges commented on the Appellant's article, “Rwanda: Current Problems and
Solutions™: see Judgement, para. 652 ef seq. .

! Decision of 24 January 2003, para. 10.

2 Nahimana Appellant's Brief, para. 181.

5 Ibid., paras. 173 and 185.
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possibility of effectively challenging the credibility of Witness X, a key Prosecution
witness.® He further claims that Witness X was granted special protective measures for
himself and his family, together with an express assurance from the Prosecutor “effectively
guaranteeing him immunity from prosecution”,*® whereas Witness Y was denied assistance
by the Registrar solely on the ground that he had been revealed to be in possession of a
forged passport.®® He submits that the discrepancies in the treatment of the two witnesses “in
the same administrative situation™’ amounts to a breach of the principle set out in
Article 20(4)(e) of the Statute.®

CLUIE L P

253. Following the status conferences of 11 and 12 December 2002, the Trial Chamber
decided to allow the Defence to call Witness Y to testify.® Recognizing the special
circumstances relating to the poor health of this witness and the possible threat to his security,
the Trial Chamber granted on 10 April 2003 Appellant Nahimana’s motion to hear his
evidence by deposition.®® It was, however, impossible to bring Witness Y to The Hague on
1 and 2 May 2003 as scheduled,”' and the Registrar refused to continue the arrangements to
secure travel documents for Witness Y because the identity papers that he had submitted were

504 Ibid,, paras. 174-175. In support of his statement that Witness X was a key Prosecution witness, the
Appellant notes that the Judgement frequently cites Witness X's testimony “to support the charge of conspiracy
[...] and to try to demonstrate the Appellant's role in Radio RTLM”: Nahimana Appellant's Brief, para. 184,
referring to paragraphs 310-327 (conspiracy issue) and 509 (Appellant's role in RTLM) of the Judgement.

95 1bid., para. 177, referring to paragraph 547 of the Judgement.

% Ibid., para. 178.

%7 Ibid., para. 176.

%8 Ibid., para. 179.

89 Decision on the Defence Motion to Re-instate the List of Witnesses for Ferdinand Nahimana, Pursuant to
Rule 73 ter, 13 December 2002, pp. 2-3.

§10 Decision on the Defence Request to Hear the Evidence of Witness Y by Deposition, 10 April 2003,
(“Decision of 10 April 2003} pp. 3-4.

¢l gee Decision on the Defence Ex-Parfe Motion for the Appearance of Witness Y, 3 June 2003 (“Decision of
3 June 2003 on the Appearance of Witness Y”), pp. 2-3 (footnote omitted): '

Pursuant to a decision issued on 10 April 2003 by the Chamber, Witness Y was allowed to
testify by deposition at The Hague on 1-2 May 2003. WVSS (D) [Witness and Victims
Support Section in charge of Defence witnesses] received the witness identification form
from the Defence Counsel, Mr. Biju-Duval on 11 April 2003, which indicated that Witness
Y did not have any legal status in the country of residence. On 14 April 2003, WVSS (D}
contacted the Ministry of Foreign Affairs, the UNDP, and Witness Y, who informed
WVSS (D) that he was not willing to travel to The Hague to testify. WVSS (D)
communicated this to Mr. Biju-Duval, who contacted Witness Y, and subsequently
withdrew Witness Y from the list of Defence witnesses, As a result, WVSS (D) halted
arrangements for Witness Y’s travel to The Hague.

On 17 April 2003, Mr. Biju-Duval informed the Registrar that Witness Y had changed his
mind and was now willing to testify. WVSS (D) resumed its efforts and approached
Witness Y to provide additional documents to support the request for the issuance of a
travel document. The documents were received by WVSS (D) on 24 April 2003. As a
consequence of time lost over the withdrawal and reinstatement of the witness, intervention
of the Easter public holidays and difficulties over contacting the authorities in the country
of residence of Witness Y after changes in their personnel, the loss of the assistance of
UNHCR upon their transfer out of the country concerned; and the Protection Order
limiting revelation or access to Witness Y’s personal file, WVSS was not able to facilitate
Witness Y’s appearance at the Deposition hearing in The Hague on 1-2 May 2003,
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forgeries.”? Considering, infer alia, that the Registry was not responsible for the witness's
failure to appear, that exceptional measures had already been taken to allow him to testify and
that the Registry's decision not to continue the arrangements to secure travel documents for
Witness Y was justified, the Trial Chamber refused on 3 June 2003 to set a new date for his
deposition.®"

254. On 11 June 2003, the Appellant filed with the Trial Chamber a motion for
certification of appeal against the Decision of 3 June 2003 rejecting the request to set a new
deposition date.®'* Although the motion was time-barred under Rule 73(C) of the Rules,® the
Trial Chamber decided to rule on it. The Chamber explained that, even if a new date were to
be set for the deposition of the witness, it was not certain that the witness could be present to
testify in The Hague because of the illegalities referred to above. Recalling that a trial cannot
be extended indefinitely in order to meet the particular demands and requirements of each
potential witness, the Trial Chamber noted the exceptional measures already taken to
accommodate the risks posed by the health and security situation of Witness Y. With regard
to the possibility of reopening the trial in order to comply with the principle of equality of
arms, the Trial Chamber observed, in light of the summary of the facts on which Witness Y
was to testify,*'® that, while his testimony might affect the credibility of Witness X, it did not,
however, relate to the main charges against the Appellant. The Trial Chamber concluded that
its refusal to set a new date for the hearing of the said witness was not likely substantially to
affect the faimess of the trial and its outcome, and it therefore denied the Appellant leave to
appeal.®”

255. Having considered all these decisions, the Appeals Chamber finds that the Appellant
has failed to demonstrate that the Trial Chamber abused its discretion by refusing to set a new
date for the deposition of Witness Y. In regard to the Appellant's claim that Prosecution
Witness X was accorded special treatment, the Appeals Chamber notes that the Trial
Chamber and the Registry spared no effort to ensure that Witness Y testified.® The
protection measures granted to Witness X by the Trial Chamber appear to be consistent with

®? It appears that Witness Y had furnished the Registry (Victims and Witnesses Support Section} with copies of
false passports, one of which purported to have been issued by the witness's country of residence. In the
circumstances, the Registry could not seek the assistance of the authorities of that country by stating that the
witness did not have travel documents without concealing the fact that the witness had a passport purportediy
issued by that State. Fearing that such action could compromise the integrity of the Tribunal's diplomatic
initiatives, the Registry refused to continue with its attempts to obtain travel documents for Witness Y. See
Decision of 3 June 2003 on the appearance of Witness Y, para. 3. See also the letter from the Victims and
Witnesses Support Section to the Appellant’s Counsel, dated 1 May 2003 (Annex IIi of the Registar’s Response
to Mr. Biju-Duval’s Ex Parte Motion for the Appearance of Witness Y (Confidential), 12 May 2003).

5'* See Decision of 3 June 2003 on the Appearance of Witness Y, paras. 7-9. See also Judgement, para. 69.

814 Requéte ex parte de la Defence aux fins de certification de son appel contre la Décision de la Chambre de
premiére instance I en date du 3 juin 2003 [Ex parte Application for Certification of Defence Appeal against the
Decision of Trial Chamber 1 of 3 June 2003], 11 June 2003,

%' Decision on the Defence's Ex Parte Request for Certification of Appeal Against the Decision of 3 June 2003
with regard to the Appearance of Witness Y (Confidential and Ex Parte), 16 June 2003 (“Decision of
16 June 2003”), para. 5.

$1® Ex Parte Unedited Material for the Consideration of Trial Chamber 1 in Respect of the Defence Application
to Call Witness Y by Deposition, Annex I, 27 March 2003,

87 Decision of 16 June 2003, pp. 3-4.

5% See in this connection Decision of 10 April 2003, paras. 7-8; Decision of 3 June 2003 on the appearance of
Witness Y, paras. 7-9; Decision of 16 June 2003, paras. 7-8.
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those normally granted by the Tribunal and the Appeals Chamber is not aware of any issue of
a new identity to him, or of his resettlement in a safe country.®"

256. Lastly, the Appeals Chamber notes that Appellant Nahimana has not specified what
effect Witness Y's deposition would have had on the findings in the Judgement; néither has
he explained in what regard the Trial Chamber underestimated its importance.

257. For these reasons, the Appeals Chamber finds that the Appellant has failed to
demonstrate that his right to have the Defence witnesses appear under the same conditions as
Prosecution witnesses was violated. The appeal on this point is accordingly dismissed.

VII. ALLEGED VIOLATIONS OF APPELLANT NGEZE’S DEFENCE RIGHTS

258. Appellant Ngeze contends that the Trial Chamber violated his right to a fair trial (1)
by refusing to have all the issues of the Kangura newspaper translated;™ (2) by failing to
grant his request to replace his Counsel and Co-Counsel;*! (3) by denying him the right
personally to cross-examine the Defence witnesses;” (4) by authorizing Witnesses
Ruzindana, Chrétien and Kabanda to appear as experts® and by preventing the Appellant
from calling an expert witness;* (5) by refusing to order the appearance of Colonel Tikoca
and of seven individuals detained at the UNDF.** The Appeals Chamber will consider each
of these submissions in turn.

A. Failure to translate all the issues of Kangura

259. Appellant Ngeze submits that the Trial Chamber erred by refusing to order the
translation — requested by the Appellant prior to the opening of his trial®® — of all the issues
of Kangura,*” from Kinyarwanda into the Tribunal's working languages. He claims that, in so
doing, the Trial Chamber denied the Appellant the right to have the necessary time and
facilities for the preparation of his defence, since his Counsel were not able to familiarize
themselves with the principal item of evidence adduced against him, and no expert capable of
assessing the content of Kangura could be found.*

260. In response, the Prosecutor states that the Appellant has failed to demonstrate that
there was any miscarriage of justice, since, with his command of Kinyarwanda and in his

619 Decision on the Prosecutor's Application to Add Witness X to its List of Witnesses and for Protective

Measures, 14 September 2001, paras. 23-38.

620 Ngeze Notice of Appeal, paras. 28-32; Ngeze Appellant’s Brief, paras. 115-126; Ngeze Brief in Reply,
aras. 45-51.

& fbid., paras. 33-37; Ngeze Appeliant’s Brief, paras. 127-143; Ngeze Brief in Reply, paras. 52-54.

622 1pid., paras. 38-42; Ngeze Appellant’s Brief, paras. 144-156; Ngeze Brief in Reply, paras. 55-58.

§23 1pid,, paras, 43-50; Ngeze Appellant’s Brief, paras. 157-169; Ngeze Brief in Reply, para. 60.

4 1bid., paras. 53-55; Ngeze Appellant’s Brief, paras. 174-181; Ngeze Brief in Reply, paras. 59-62.

625 fbid., paras. 51-52; Ngeze Appellant’s Brief, paras. 170-173; Ngeze Brief in Reply, para. 63.

52 Ngeze Appellant’s Brief, paras. 121-122.

627 Ibid., para. 115.

628 rbid., paras. 116, 118 and 124. In paragraph 117, the Appellant further submits that the Trial Chamber erred

in law “in using partially translated tracts [sic] from Kangura rather than in context” because “this violates the

common law rule of evidence known as the theory of completeness”. Since nothing has been put forward in

support of this argument, the Appeals Chamber does not consider it necessary to respond to it. Moreover, the

Appeals Chamber recalls that, under Rule 89(A) of the Rules, the Chambers of this Tribunal “shall not be bound

by national rules of evidence”.

A07-0137 (E) 81

[ Translation certified by LSS, ICTR |

s/




Ferdinand Nahimana, Jean-Bosco Barayagwiza, Hassan Ngeze v. The Prosecutor, Case No. ICTR-99-52-A

D |0F%0m /)
" position as editor of Kangura, he could have guided his Counsel to the articles of Kangura
which he considered relevant to his defence.”

261. The Appellant replies that his Counsel could not rely on him to obtain information or
documents to be used at trial®® and that, being “primarily responsible for the conduct of the
case”, his Counsel should have been in possession of the Prosecution evidence in a language
they could understand.®' Moreover, the fact that the Defence could have received a
translation of the issues or extracts which they wanted to use would not guarantee the fairness
of the trial, since the Prosecutor himself benefited from the assistance of Kinyarwanda
speakers.®

262. The Appeals Chamber notes that, in its Rescheduling Order of 6 October 2000, the
Trial Chamber dismissed a request for translation of 71 issues of Kangura into the two
working languages of the Tribunal. The Trial Chamber stated in that Order that it was not
possible to have all the issues of Kangura translated because such an exercise served no
useful purpose, and the Tribunal's limited resources would not permit it; the Chamber
explained that only those extracts deemed relevant by the parties and on which they were to
rely should be translated, and requested Counsel to seek the cooperation of their clients.**

263. Appellant Ngeze has not demonstrated that there was any error in the reasoning in the
Order of 6 October 2000, or indicated in what way his right to prepare his defence was
affected by the failure to translate the other issues of Kangura. The Appeals Chamber is of
the opinion that the Appellant wrongly evokes Defence Counsel's obligation to exercise
independent professional judgement, since such obligation does not prohibit them from
seeking their clients' assistance. Consequently, as the Trial Chamber indicated in the above-
mentioned Order, the Appellant, who is proficient in Kinyarwanda, could very well have
contributed to the preparation of his defence by indicating to his Counsel the issues or
extracts therefrom that he considered relevant. On appeal, he gives no indication of how the
translation of a given issue of Kangura or of extracts therefrom could have been helpful for
his defence, or of how findings in the Judgement were affected by the Trial Chamber's
inability to review the content of the untranslated issues of Kangura.®* The appeal on this
point is accordingly dismissed.

B. The right to legal assistance

264. Invoking Article 20(4)(d) and (b) of the Statute, the jurisprudence of the Tribunal and
that of the United States Supreme Court,** Appellant Ngeze contends that the Trial Chamber
violated his right to have legal assistance of his own choosing and to communicate with his

6% Respondent’s Brief, paras. 219-220.

630 Ngeze Brief in Reply, paras. 46-47.

1 Ibid , para. 48.

2 Ibid., para. 50.

63 Rescheduling Order, 6 October 2000, para. 3.

53¢ Moreover, it has already been found on appeal that it was not necessary to translate all the issues of Kangura:
see T. 15 December 2004, pp. 3-4, where the Pre-Appeal Judge dismissed the motion entitled *Appellant
Hassan Ngeze’s Urgent Motion for Supply of English Translation of 71 Kangura Newspapers Filed by the
Prosecutor with the Registry during Trial”, filed on 3 December 2004,

55 Ngeze Notice of Appeal, para. 33; Ngeze Appellant’s Brief, paras. 127, 134 (erroneously citing the Akayesu
Trial Judgement while clearly referring to the Akayesu Appeal Judgement), 135, 137, 143; Ngeze Brief in
Reply, para. 52.
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=~ Counsé! when, in its Decision of 29 March 2001, it denied his motion for withdrawal of his
Counsel, Messrts. Floyd and Martel.** In this regard, the Appellant asserts that the Trial
Chamber erred by dismissing without further enquiry his allegation of failure on the part of
his Defence Counsel to hold sufficient consultations with him and to carry out further
investigations,”’ resulting in substantial injustice and invalidating the entire trial
proceedings.®*

265. While not deeming it necessary to reiterate all the legal principles evoked above,* the
Appeals Chamber recalls that the right of an indigent defendant to effective representation
does not entitle him to choose his own counsel. The Appeals Chamber is not persuaded that
the Appellant has sufficiently demonstrated in this instance that the Trial Chamber should
have granted his motion for withdrawal of his Counsel. In addition to the fact that the Trial
Chamber noted in its Decision of 29 March 2001 that Counsel communicated with their client
in the courtroom and that, when present in the courtroom, the Appellant participated actively
in his defence,* the trial records further show that Appellant Ngeze notified the Trial
Chamber on many occasions, in particular during the hearing of 20 February 2001, that he

. had met with his Counsel.*' Accordingly, it was open to the majority of the Trial Chamber
Judges to consider the Appellant’s motion without merit, even though Judge Gunawardana
dissociated himself from the Decision of 29 March 2001.%* The Appeals Chamber can
discern no error on the part of the Trial Chamber in this regard.*”

$36 Ngeze Appellant’s Brief, paras. 137, 139 and 142; Ngeze Brief in Reply, para. 52.
637 Ibid,, para. 132. At the the appeal hearings, the Appellant suggested that the Trial Chamber could have
verified this by inspecting the visitation record of the United Nations Detention Facility: T(A) 17 January 2007,

. 35.
E“ Ngeze Appellant’s Brief, paras. 137, 139, 142 and 143. The Appellant’s only complaint seems to be that
Witness AGX was not effectively challenged due to lack of assistance and consultation with his Counsel: Ngeze
Agpellant’s Brief, para. 142. This argument is examined and dismissed infra VIL. C. 2.
7 See supra IV, A.
0 The Prosecutor v. Hassan Ngeze, Case No. ICTR-97-27-1, Decision on the Accused’s Request for
Withdrawal of his Counsel, 29 March 2001, p. 3.

. 41 gee, inter alia, T [French]. 20 February 2001, p. 121 (closed session): “4 la minute, aujourd'hui, j'ai 102
heures seulement avec Floyd (the English version states: “I said that 1 spent only 72 hours with Mr. Floyd”);
T. 11 June 2001, p.35 (closed session): “I had only 86 hours working with Floyd”; Internal Memorandum
entitled “Translation of Selected Kangura Newspapers” dated 20 November 2001 and referenced No. ICTR-99-
52-0674, para. 1; T. 4 July 2002, p. 7: “I have worked with Counsel Floyd and Martel; with counsel Floyd 110
hours and 30 minutes only; with Martel, 22 hours and 30 minutes only” [the French version states:]“J'ai
travaillé avec Maitres Martel et Floyd environ 130 heures — avec Maitre Martel, il s'agit de
22 heures 30 minutes”™; See T. 4 July 2002, p. 6. Moreover, he himself indicated that he refused to meet with his
Counsel in a document entitled “Notice of Hassan Ngeze”, dated 15 November 2001, and referenced No. ICTR-
99-52-0920, in which he asked his Counsel “Floyd, Martel [...] avoid any contact with Mr. Ngeze inside the
court room and at UNDF”.

42 The Prosecutor v. Hassan Ngeze, Case No. ICTR-97-27-1, Separate and Dissenting Opinion of Judge
Gunawardana on the Accused’s Request for Withdrawal of His Counsel, 2% March 2001, p. 2.

83 I, paragraph 141 of his Appellant’s Brief, the Appellant refers to “others oral motions [...] during the trial
[...] all denied” and refers in footnote 46 to the Status Conference of 26 June 2001 and to the hearing of
4 July 2002. Not only does Appellant Ngeze fail to explain how dismissal of his motions amounted to an error
that warrants the intervention of the Appeals Chamber, but the record (see supra, footnote 641) clearly shows
that the Appeliant indicated in those motions that he had consulted with his Counsel. The Chamber therefore
considers this claim to be without merit.
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C. The right to examine and cross-examine witnesses [ 0?’?% LI.S/ H—

266. Invoking Article 20(4)(e) of the Statute, Appellant Ngeze alleges first that the Trial
Chamber denied him the right to cross-examine Prosecution witnesses by refusing to allow
him to question witnesses himself — after having initially allowed him to do so —** and by
ordering that he provide his questions to the Trial Chamber or to his Counsel,*”
notwithstanding that he had asked that his Counsel be withdrawn.*® The Appellant contends
that, because of this error, “the Trial Chamber ought to have struck out the direct testimony of
Witnesses AGX, Serushago, Chrétien and Kabanda”.*’ He points out in his Brief in Reply
that Judge Mose and Judge Gunawardana agreed that “an accused can be allowed to put
questions to a witness in special circumstances”, and contends that such special
circumstances existed, since he was permanently in conflict with his Counsel 5

267. The Appeals Chamber notes at the outset that the permission accorded to the
Appellant on 15 May 2001 to cross-examine witnesses (under the control of the Chamber)
was a temporary measure,*® as the Appellant himself acknowledges.®® Accordingly, that
permission lapsed when the circumstances justifying it were no longer in place. In view of the
fact that the Appellant was represented by his Counsel and that the Trial Chamber was
justified in denying his request for their withdrawal, it was for Counsel, in principle, to
conduct the cross-examination.”' Nonetheless, the Appeals Chamber will consider whether
the Appellant has demonstrated that, in light of special circumstances, the Trial Chamber
should have allowed him to cross-examine the aforementioned witnesses.

1. Prosecution Witness Serushago

268. The Appeals Chamber would begin by observing that Witness Serushago was
examined by the Prosecutor on 15 and 16 November 2001, and cross-examined by Counsel
for the three Appellants at the hearings of 16, 19, 20, 21, 22 and 26 November 2001; Counsel

%4 Ngeze Notice of Appeal, para. 40, and Ngeze Appellant's Brief, paras. 145 and 155, all referring to the Oral
Decision of 15 May 2001 (see T. 15 May 2001, pp. 95-96).
%3 Ibid., paras. 38, 39 and 41; Ngeze Appellant’s Brief, paras. 144-147 and 154.
&6 Ngeze Appellant’s Brief, para. 154.
7 Ibid., para. 156. In his Brief in Reply, Appellant Ngeze indicates that he is appealing against “decisions
where the Trial Chamber denied his right to cross-examine witnesses” to the extent that they caused him

rejudice and denied him a fair trial (see Ngeze Brief in Reply, paras. 55 and 58).

Ngeze Brief in Reply, paras. 56-57,

9 See T. 15 May 2001, pp. 95-96.
%50 Ngeze Brief in Reply, para. 56,
) Article 20(4)(e) of the Statute guarantees the accused’s right “to examine, or have examined, the witnesses
against him or her”. Where an accused is represented by counsel, and except in special circumstances, it is for
Counsel to conduct the cross-examination on his behalf. Thus Article 20(4)(d) of the Statute provides for a
choice as between the right of an accused to conduct his own defence and his right to have legal assistance;
where an accused (or appellant) has legal assistance, his Counsel “shall deal with all stages of the procedure and
all matters arising out of the representation of the accused or of the conduct of his Defence”: Article 15(A) of
the Directive on the Assignment of Defence Counsel. See also Scheduling Order, 16 November 2006, p. 3;
Confidential Decision on Hassan Ngeze’s Motions Concerning Restrictive Measures of Detention,
20 September 2006, p. 7. The ICTY Appeals Chamber has also recalled that the right of the accused to
participate directly in his trial could be limited in order to avoid waste of time and to protect the right of co-
accused to a fair and rapid trial (Jadranko Prli¢ et al. v. The Prosecutor, Case No. IT-04-74-AR73.5, Decision
on Praljak’s Appeal of the Trial Chamber’s 10 May 2007 Decision on the Mode of Interrogating Witnesses,
24 August 2007, para. 11).
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for Appellant Ngeze himself cross-examined the witness for 11 hours® during the
proceedings of 16, 19 and 20 November. On 26 November 2001, the Appellant made an oral
application to the Trial Chamber for leave to put 10 questions to Witness Serushago.”” The
Appellant and his Lead Counsel indicated that they had prepared these questions together.*

269. In their Oral Decision of 27 November 2001, rendered in the absence of the
presiding Judge, Judges Mose and Gunawardana revealed differences in their respective
positions.®* Nonetheless, they found common ground, whereby, on the basis of — otherwise
undefined — exceptional circumstances, they authorised Appellant Ngeze to write down five
questions that the Judges would themselves put to Witness Serushago following his re-
examination, with a view to retaining “control of the proceedings™.*’ At that same hearing,
Judge Mese announced that the questions prepared by Appellant Ngeze would be asked,
Judge Gunawardana then put a series of 20 questions to Witness Serushago, 11 of which
related directly to Appellant Ngeze.**

270. The Appeals Chamber is of the opinion that the Oral Decision of 27 November 2001
did not in any way violate the right guaranteed by Article 20(e) of the Statute, but afforded
Appellant Ngeze the opportunity to cross-examine further Witness Serushago. The Trial
Chamber was entitled under Rule 90(F) of the Rules®® to exercise control over the manner in
which this additional cross-examination was conducted. Appellant Ngeze has not
demonstrated that the Trial Chamber exercised its discretion improperly,* or, a fortiori, that
the Judges’ decision to put the questions to Witness Serushago themselves substantially
affected the Appellant’s defence. The Appeals Chamber accordingly dismisses the appeal on
this point.

2. Prosecution Witness AGX

271. At the start of the hearing of 11 June 2001, devoted to the testimony of Witness AGX,
Appellant Ngeze claimed that he had not had the opportunity to consult with his Counsel
concerning this witness, and asked the Trial Chamber for leave to cross-examine the witness
himself.%' Counsel Floyd denied the Appellant’s claim, explaining that he had unsuccessfully
tried to meet with his client, but that the latter had refused to do so, as the Appellant himself
ultimately acknowledged.®? The Trial Chamber invited Appellant Ngeze to meet his Counsel
that evening.®® Witness AGX’s cross-examination was conducted the next day by Mr. Floyd
and continued on 13 and 14 June 2001 without any objection from the Appellant.”® The

2T, 27 November 2001, p. 4.

653 T, 26 November 2001, pp. 124-127, 129.

%54 Ibid., pp. 124-126, 133-134.

855 T, 27 November 2001, pp. 1-8.

% Ibid., pp. 4-6.

57 Ibid., pp. 7-8. The Judges also emphasized that this was the solution proposed by Counsel Floyd.
58 Ibid., pp. 64-72.

6% See supra TV.A.2. (c) (iv) a.

0 The Appeals Chamber notes that Appellant Ngeze does not challenge the Trial Chamber for asking other
questions in addition to the ones he put forward.

1T, 11 June 2001, pp. 1-2.

%2 Ibid., pp. 32-36 (status conference, closed session).

“31bid., p. 35.

4T, 12 June 2001, pp. 1-65; T. 13 June 2001, pp. 1-72; T. 14 June 2001, pp. 1-50.
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Appeals Chamber can discern no error on the part of the Trial Chamber. The appeal on this
point is dismissed.

3. Prosecution Expert Witness Chrétien

272. At the start of the hearing of 4 July 2002, devoted to the testimony of Expert Witness
Chrétien, Appellant Ngeze presented an oral motion for withdrawal of his Counsel, and for
leave to put questions to the expert witness himself, alleging that his Counsel had not
consulted him in preparing the cross-examination of this witness.®* His Counsel objected,
pointing out that they had tried to contact him by telephone several times, but that he had at
first refused to talk to them. However, Co-Counsel Martel was eventually able to meet him
for more than three hours prior to that day’s hearing, and had received sufficient information
from him “to cross-examine Mr. Chrétien for three weeks”.* After this discussion, having
noted that there had been consultation between the Appellant and his Counsel,®* the Trial
Chamber denied both requests, indicating that the cross-examination of Expert Witness
Chrétien would be conducted by Co-Counsel Martel, that the Appellant could give his
Counsel the questions which he felt should be asked, and that the Trial Chamber would check
that the Appellant’s instructions had been followed.* o

273.  When Co-Counsel Martel set about cross-examining Expert Chrétien, the Presiding
Judge asked Appellant Ngeze to sit next to his Co-Counsel so as to participate actively in the
cross-examination.’” During the cross-examination, Appellant Ngeze intervened to point out
two Kangura excerpts which, in his view, had been misinterpreted by the expert witness,®”
Judge Pillay, the presiding Judge, ordered him to stop interrupting the proceedings.*” The
Appellant tried to intervene on two other occasions,”” but was called to order by Judge
Pillay;"™ his Co-Counsel went on with the cross-examination, which continued during the
hearing of 5 July 2002. At the start of that hearing, the Appellant requested the floor, but
Judge Pillay denied his request.’”” During cross-examination, he asked to be allowed to
consult briefly with Co-Counsel Martel; that request appears to have been granted.®

274. The Appeals Chamber is of the opinion that Appellant Ngeze has not demonstrated
that the Trial Chamber violated his rights under Article 20(e) of the Statute. In this instance,
the Trial Chamber properly exercised its discretion, first by facilitating the Appellant’s active
participation in the cross-examination conducted on his behalf by his Counsel and then by
overruling any interruptions it considered irrelevant and needlessly disruptive of the .

53 At the hearing of 13 June 2001, Appellant Ngeze interrupted the cross-examination of Witness AGX by his
Counsel, seeking clarification of the witness’ answer, but made no requests or raised any objection to the
witness’ cross-examination. The Trial Chamber therefore asked Counsel Floyd to consult his client,
T. 13 June 2001, pp. 47-49.

% T. 4 July 2002, pp. 3-12.

%7 Ibid., pp. 12-18.

8 Ibid., p. 19.

% Ibid., pp. 19-21.

57 Ibid., p. 50.

' Ibid., pp. 96-97.

2 Ibid | p. 97.

3 1bid,, pp. 104-105, 114,

% Ibid., pp. 105, 114.

5 T. 5 July 2002, p. 1.

5% Ibid., p. 52.
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proceedings. Appellant Ngeze has not shown how this impaired his defence. The Appeals
Chamber dismisses the appeal on this point.

4. Prosecution Expert Witness Kabanda

275. At the end of the cross-examination of Expert Witness Kabanda by Counsel for
Appellant Ngeze, Judge Pillay denied without debate Ngeze’s request to put two questions to
the witness.””” The Appellant repeated his request, but was again refused, and warned that he
would be removed from the courtroom, for he and his Counsel had already had the biggest
slice of time.*™® At the status conference immediately following the hearing, Appellant Ngeze
was given the floor; he presented three oral motions, but at no point did he indicate that he
had other questions for the expert witness.*”

276. Even if the Appeals Chamber were to take the view that the Trial Chamber erred in
denying Appellant Ngeze’s request to ask a limited number of additional questions at the end
of the cross-examination conducted by his Counsel, the Appellant has not demonstrated how
such an error affected his defence; he has neither indicated the additional questions he sought
to ask nor how they would have affected assessment of the credibility of the witness. The
appeal on this point is accordingly dismissed.

D. Qualifications of the expert witnesses

277. First, Appellant Ngeze contends that the Trial Chamber failed to apply the relevant
criteria concerning the qualifications of Expert Witnesses Ruzindana, Kabanda and
Chrétien,”® since they “lacked the requisite education, training and experience to be
considered as an expert”.®' Secondly, he alleges that the Trial Chamber unfairly disqualified
the two Defence expert witnesses,® and failed to apply the same criteria to each side’s
expert witnesses, thus showing its bias.*® He contends that the difference in the treatment of
Prosecution and Defence witnesses demonstrates the unfairness of the trial.*** The Appeals
Chamber will examine each of these various c¢laims in turn, while not needing to reiterate
here the legal principles on the admissibility and assessment of expert witness testimony as
recalled above,

1. Prosecution Expert Witness Ruzindana

278. Appellant Ngeze questions the qualification of Mr. Ruzindana as Expert Witness;*
he criticizes the Trial Chamber for having failed to consider in its Judgement the witness’
lack of qualifications and expertise in sociolinguistics in the light of the criticisms expressed

77 T, 12 July 2002, p. 76. The Appeals Chamber notes that the Appellant interrupted the proceedings twice;
T. 12 July 2002, pp. 27-28, 45-46.

578 Ibid., pp. 122-123.

§7° Ibid., pp. 32-35 (closed session).

5% Ngeze Appellant’s Brief, para. 157.

S8 Ibid., para. 158.

82 1bid., paras. 174-181.

% Ibid., paras. 157-158.

4 Ngeze Brief in Reply, para. 62.

8 See supra IV. B. 2.

%8 Ngeze Appellant’s Brief, paras. 159-163.
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by Defence Expert Witness Shuy.®” He also appears to argue in his Brief in Reply that Expert
Witness Ruzindana was biased.®®

279. The Appeals Chamber notes that the Trial Chamber authorized Mr. Ruzindana to
testify as an expert™ following voir-dire proceedings, during which the Parties had the
opportunity to put forward their objections and arguments, and then to examine and cross-
examine Mr. Ruzindana in order to test both his qualifications and his neutrality.®® Those
proceedings followed two oral motions by Appellants Barayagwiza®' and Ngeze to disqualify
Mr. Ruzindana; only Appellant Ngeze’s motion contended that Mr, Ruzindana was biased
because he was a salaried employee of the Tribunal.**

280. It should be noted that during his studies at the University of Rwanda in Butare, from
1976 to 1981, Mr. Ruzindana inter alia took courses in general linguistics and Kinyarwanda
linguistics, and that he holds a PhD in Applied Linguistics from the University of Reading,
England; further, in Rwanda he studied semantics, communication theory and
sociolinguistics, a discipline he defined as dealing with language as it is used in society
within a given country; he also studied discourse analysis, phonetics and phonology, and
supervised research in both this discipline and sociolinguistics in his capacity as lecturer.*”

281. As to Witness Ruzindana’s qualifications, in light of the foregoing the Appeais
Chamber can discern no error in the Trial Chamber’s decision to accept him as an expert
witness in sociolinguistics, since Appellant Ngeze has not established on appeal that the Trial
Chamber exceeded its discretion in finding that Mr. Ruzindana’s training, experience and
knowledge of Kinyarwanda, English and French qualified him to give views of a technical
nature on the meaning of the matters in question.

282.  As to the allegation of bias, the Appellant puts forward no argument to establish that
in this way the Trial Chamber abused its discretionary power by qualifying Witness
Ruzindana as an expert. The appeal on this point is accordingly dismissed. The Appeals
Chamber concurs, moreover, with the principle set forth by a Trial Chamber of ICTY that
“the mere fact that an expert witness is employed by or paid by a party does not disqualify
him or her from testifying as an expert witness”.**

2. Prosecution Expert Witness Chrétien

283. While conceding that Mr. Chrétien is an expert in the history of the Central African
Region, Appellant Ngeze questions his qualification as an expert, arguing that he does not
speak Kinyarwanda and only supervised the book and expert report that were tendered into
evidence.®” According to Appellant Ngeze, the witness’ testimony was not to enlighten the

%7 bid,, paras. 161-163. See also Ngeze Brief in Reply, para. 60.

588 Ngeze Brief in Reply, para. 60.

6% T. 19 March 2002, pp. 141-143,

5% Ibid., pp. 71-141.

! 1bid., pp. 71-73.

2 1bid., pp. 73-75.

3 1bid., pp. 82-92.

%4 prosecutor v. Radoslav Brdanin, Case No. IT-99-36-T, Decision on Prosecution’s Submission of Statement
of Expert Witness Ewan Brown, 3 June 2003, p. 2.

5 Ngeze Appellant’s Brief, para. 164.
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Trial Chamber on specific issues of a technical nature, but rather on questions that it was for
the Trial Chamber to decide, and “to fill the gap in the Prosecution’s case”.**

284.  As to the allegation that Expert Witness Chrétien only supervised the expert report,
the Appeals Chamber refers to its observations above,”” where it recalls that Mr. Chrétien’s
expert report was a collective work, which he coordinated and wrote in part, and that the Trial
Chamber indicated that in assessing the evidence it would take account of the fact that
Witness Chrétien did not write all the chapters of his report. Appellant Ngeze has failed to
develop any argument establishing that the Trial Chamber abused its discretion in finding
Expert Witness Chrétien’s expert report and testimony reliable and of probative force.

285. As to the allegation that the witness did not speak Kinyarwanda, the Appeals
Chamber observes first that, during cross-examination on this point by Counsel for Appellant
Nahimana, Expert Witness Chrétien stated that he could manage in Kinyarwanda when faced
with “ordinary issues” in Rwanda and “contréler les traductions de texte de cette langue dans
la langue frangaise” [“check translations of documents in this language into French”] 5% Even
though the level of his knowledge of the language disqualified him from enlightening the

. Trial Chamber on questions concerning the meaning of expressions in Kinyarwanda, the
Appeals Chamber finds that it was open to the Trial Chamber, in the light of Mr. Chrétien’s
curriculum vitae and given the discretion that the Trial Chamber has, to consider him
qualified in the area of broadcasting and the printed press in Rwanda. Moreover, the Appeals
Chamber recalls that the expert report was a collective work presented by a group of analysts,
of whom at least one, Mr. Kabanda, was fluent in Kinyarwanda. The appeal on this point is
dismissed.

286. The Appeals Chamber will not examine Appellant Ngeze’s claim that Expert Witness
Chrétien’s testimony was not on the technical issues falling within the purview of an expert
witness, the Appellant having failed to put forward any argument in support thereof.

3. Prosecution Expert Witness Kabanda

287. Appellant Ngeze contends that the Trial Chamber erred in law in permitting
Mr. Kabanda to testify as an expert on print media, although he had no experience or

. theoretical background on the subject, never visited Rwanda between 1990 and 1994, and his
only qualifications were an advanced degree in history and the fact that he spoke
Kinyarwanda.*”

288. Mr. Kabanda’s curriculum vitae shows that he has studied in the fields of history,
development, cooperation and information, and that he also has professional experience in

6% Ibid,, paras. 165 and 169. The Appeals Chamber understands that the Appetlant also impugns the impartiality
of Expert Witness Chrétien.

7 See supra IV. B. 2. (a) .

8T 1 July 2002, pp. 30-31.

% Ngeze Appeliant’s Brief, para. 166, At paragraphs 167 and 168, he appears to be attempting to discredit
Expert Witness Kabanda in alleging that his opinions were “ridiculous” and that he “himself said that he was
unable to find the answers to the contest questions”. He further asserts that the witness’ testimony was used “to
fill the gap in the prosecutor’s case and answer the questions the Trial Chamber had the obligation to decide”
and that it went beyond the temporal jurisdiction of the Tribunal (see Ngeze Appellant’s Brief, para. 169). The
Appeals Chamber will not examine these unsubstantiated claims.
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these three areas.” His expertise in the media stems from his participation in writing the
book, Les médias du génocide [The Media of Genocide], in 1995 under the supervision of
Mr. Chrétien, and writing part of the expert report presented by Mr, Chrétien in the instant
case, his collaboration in a university research project on the crises in the Great Lakes
Region, in which he analyses the press in Rwanda, as well as the two years he spent “working
with a firm providing services”, where he “analysed the press for main banking, insurance
and other firms”.™

289. While conceding that he had no experience as a journalist, editor-in-chief or
newspaper editor’ and was not an “expert in journalism”, Mr. Kabanda testified that he was
“able to understand the significance, the meaning, of a newspaper, of a journal, a message, a
speech and the meaning that it has for Rwandans and [...] its consequences on Rwandans”;™®
he presented himself as an “expert on Kangura™ because he had studied it along with other
Rwandan newspapers in preparing his expert report.”

290. The Trial Chamber allowed Mr. Kabanda to testify as an expert witness on the written
press in Rwanda.” The reasoning underlying this decision shows that the Trial Chamber took
account of the fact that, while there was no specific discipline in this particular area of .
expertise, it could be viewed from a multidisciplinary approach, including history, linguistics
and journalism; the Chamber noted the witness’ language skills, research methodology and
training and experience as a historian, as well as his extensive knowledge of the Rwandan
media, as revealed by the fact that, “out of a list of 51 publications, newspaper publications
and journals that were put to him, he was familiar or was aware of 43 of those”.” The
Chamber’s decision remained subject, moreover, to a subsequent assessment of the weight of
the witness’ expert testimony. Appellant Ngeze has failed to demonstrate that the Trial
Chamber abused its discretionary power by qualifying Mr. Kabanda as an expert.

291. As to the argument that Mr, Kabanda was away from Rwanda between 1990 and
1994, the Appeals Chamber recalls that he did not testify as a witness of fact, and that his task
as an expert was to enlighten the Trial Chamber using his technical, scientific or linguistic
knowledge in accordance with established methods for assessing admitted evidence. Hence
his absence from Rwanda during the period 1990 to 1994 did not disqualify him from
testifying as an expert. The Appellant’s claims under this head are dismissed.

4. Defence Expert Witnesses .

292. Appellant Ngeze takes issue with the Trial Chamber for having refused to allow
Mr. Baker to appear as an expert witness, arguing that Mr. Baker was to testify not only on
the legal issue of freedom of expression and of the press, but also on the evidence of the
Prosecution expert witnesses — especially that of Mr. Chrétien — regarding Appellant Ngeze
and Kangura™ The Appellant asserts that the fact that the Trial Chamber itself, in its

™ Curriculum vitae of Marcel Kabanda, Exhibit P114, tendered on 13 May 2002.
' T, 13 May 2002, pp. 12 et seq (quotation at p. 12),

2 Ibid., pp. 44-45.

% Ibid, p. 42.

™™ Ibid., pp. 68-69.

75 1bid., pp. 128-133.

% tbid., p. 132.

07 Ngeze Appellant’s Brief, paras. 174-181.
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Decision of 10 May 2000, noted the importance of the issue of freedom of expre:ssic:?;Z angof 4
the press for the consideration of the merits of the case should have moved the Chamber to
allow the Appellant to present evidence on that issue.”™ Appellant Ngeze submits that the
Trial Chamber’s decision was prejudicial to him and rendered the trial unfair.”

293. In its Decision of 24 January 2003, the Trial Chamber refused to allow Mr. Baker to
appear as a witness on the ground that his testimony did not relate to matters of a technical
nature, but only to legal matters which might be addressed by Counsel in oral or written
arguments.”® On 25 February 2003, the Chamber reaffirmed the rejection of Mr. Baker’s
testimony on the ground that his report — filed on 7 February 2003™"' — covered law-related
issues that should properly be determined by the Trial Chamber and could be addressed by
the parties in their Closing Briefs.”?

294. The Appeals Chamber is of the view that the Trial Chamber had discretion to refuse
to allow Mr. Baker to be called as an expert witness, in particular since Appellant Ngeze’s
motion had not mentioned that Mr. Baker’s report was also intended to rebut some parts of
Expert Witness Chrétien’s report.” In any case, this refusal was based on the fact that the
Appellant could present his legal arguments in closing argument, which he in fact did, since
large portions of his Closing Brief’ — particularly paragraphs 750 to 816 — reproduce the
arguments made by Mr. Baker in his report. The appeal on this peint is dismissed.

5. Conclusion

295. For the foregoing reasons, the Appeals Chamber rejects Appellant Ngeze’s allegation
that the Trial Chamber showed bias in relation to the admission of Defence and Prosecution

expert witness testimony.

E. Refusal to summon Colonel Tikoca and seven UNDF detainees to appear as

witnesses

296. Appellant Ngeze takes issue with the Trial Chamber for having refused, contrary to
Article 20(e) of the Statute, to summon Colonel Tikoca, who was deputy to General Roméo
Dallaire and head of intelligence for UNAMIR in 1994, to appear as a Defence witness. The
purpose of Colonel Tikoca’s testimony was to confirm that in early 1994 the Appellant
provided information that could have prevented the genocide.”* The Appellant further

708 1bid., para. 176.
™ Ibid,, para. 181.
9 Decision on the Expert Witnesses for the Defence, 24 January 2003, paras. 21-22.

™1 Report of C. Edwin Baker in the case of Hassan Ngeze, dated 31 January 2003 and referenced ICTR-99-52-
1145.

"2 Decision to Reconsider the Trial Chamber’s Decision of 24 January 2003 on the Defence Expert Witnesses,
25 February 2003, p. 4.

"3 The Prosecutor v. Hassan Ngeze, Case No. ICTR-97-27-1, Motion to Allow Ngeze Expert Witnesses’ Report
and Testimony, 11 February 2003,

T4 Defence Closing Brief (Rule 86 of the Rules of Procedure and Evidence), filed confidentially on
1 August 2003 (“Ngeze’s Closing Brief”).
715 Ngeze Appellant’s Brief, paras. 170 -172.
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' 'apf‘)earé to criticize the Trial Chamber for having refused to order the appearance, undér
immunity from prosecution, of seven UNDF detainees.”®

297. By decision of 25 February 2003, the Trial Chamber denied Appellant Ngeze’s
motion”” to compel Colonel Tikoca to appear, on the ground that it was not prima facie
convinced of the probative value of such evidence, since (1) other documentary and oral
evidence had been and was to be adduced with respect to the specific point on which Colonel
Tikoca was to testify; (2) the witness’s appearance could only be of limited benefit because
of the restrictions imposed by the United Nations on the scope of his testimony; (3) the
Appellant had provided neither his statement nor even a summary thereof, (4) Colonel Tikoca
was reluctant to testify.”® The Appeals Chamber is of the view that the Appellant has in no
way demonstrated that the Trial Chamber acted ultra vires by refusing to call Colonel Tikoca
as a witness. The Appeals Chamber moreover notes that the Appellant has not indicated any
further steps he took to obtain more detailed information on the content of Colonel Tikoca’s
testimony. Consequently, the appeal on this point is dismissed.

298. With respect to the submission relating to the Trial Chamber’s refusal to compel
seven accused to appear before the Tribunal to testify, the Appeals Chamber notes that the
Appellant has neither clearly formulated his claim nor proffered arguments in support
thereof. It therefore cannot succeed.

VIill. TEMPORAL JURISDICTION

A, Parties’ submissions

299. Appellants Nahimana,” Barayagwiza,™ and Ngeze™ contend that the Trial Chamber
exceeded its temporal jurisdiction in convicting them on the basis of acts prior to 1994,
Appellants Nahimana and Ngeze add that this affected the fairness of the trial in that they
could only reasonably plan to prepare their defence in respect of acts falling within the

718 fbid., para. 173.

' The Prosecutor v. Hassan Ngeze, Case No. ICTR-97-27.1, Confidential Motion to Ask that the Chamber Call
Col. Isoa Tikoca as a Chamber Witness because of UN Interference with Ngeze Defence by the United Nations
in New York, 11 February 2003,

718 Confidential Decision on the Defence Motion for the Chamber to Call Col. Isoa Tikoca as Chamber Witness
SPursuant to Rule 98 of the Rules of Procedure and Evidence), 25 February 2003, p. 3.

1% Nahimana Notice of Appeal, p. 6, Nahimana Appellant’s Brief, paras. 42-82; Nahimana Brief in Reply,
paras. 25-27. In particular, Appellant Nahimana alleges that the Trial Chamber wrongly admitted facts —
specifically the RTLM breoadcasts — pre-dating 1 January 1994 in establishing the mens rea and actus reus of the
crimes of genocide, direct and public incitement to commit genocide, conspiracy to commit genocide and crimes
against humanity (persecution and extermination) and in finding Appellant Nahimana individually responsible:
Nahimana Appeliant’s Brief, paras. 49-52, 71-82.

720 Barayagwiza Notice of Appeal, p. 3; Barayagwiza Appellant’s Brief, paras, 108-110, 250-261; Barayagwiza
Brief in Reply, paras. 17-23. Appellant Barayagwiza submits that the Trial Chamber’s findings in respect of the
mens rea of genocide and the convictions for conspiracy to commit genocide and direct and public incitement to
commit genocide are invalid, as they were based on facts pre-dating 1 January 1994: Barayagwiza Appellant’s
Brief, paras. 109-110, 256, 261, Barayagwiza Brief in Reply, paras. 21-22.

! Ngeze Notice of Appeal, paras. 6, 7, 9, 10; Ngeze Appellant’s Brief, paras, 12-59; Ngeze Brief in Reply,
paras. 17-44, Appellant Ngeze submits that the Trial Chamber erred in finding him guilty of genocide, direct
and public incitement to commit genocide, conspiracy to commit genocide and crimes against humanity on the
basis of acts committed prior to 1 January 1994: Ngeze Appellant’s Brief, paras. 39-56.
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jurisdiction of the Tribunal,” and the Trial Chamber Judges themselves had, before the trial
opened, held that acts which occurred before 1 January 1994 would be taken into
consideration only in order to assess the context of the alleged crimes, and with a view to
recalling the history of events.” Appellant Nahimana further avers that the Trial Judges
relied on events that occurred in March 1992 in order to show that his testimony lacked
credibility and that he had a propensity to commit crimes of the same nature as those with
which he was charged.™

300. In support of their assertions, the Appellants contend that the Trial Chamber’s
interpretation of its temporal jurisdiction is contrary to (1) the language of Article 7 of the
Statute;™ (2) the debate in the Security Council at the time of the Statute’s adoption;”™ (3) the
principle that criminal law must be interpreted strictly;™ (4) the Appeals Chamber Decisions
of 5 and 14 September 2000.7*

301. The Appellants further contend that the Trial Chamber erred in holding that the
crimes of conspiracy to commit genocide and direct and public incitement to commit

. genocide continue up to the time of the commission of genocide, and thereby unlawfully
extended its temporal jurisdiction.””

302. The Prosecutor contests the restrictive interpretation that the Appellants advocate and
submits that, as to the temporal jurisdiction of the Tribunal, Article 7 of the Statute must be
read in conjunction with Article 1.” In this connection, the Prosecutor submits that the
ordinary sense of the words used in Article 1 show that the temporal jurisdiction of the

"2 Nahimana Notice of Appeal, p. 6, invoking Articles 20(4)(a) and (b) of the Statute; Nahimana Appellant’s
Brief, paras. 42, 61 and 62 (At paragraph 27 of his Brief in Reply, Appellant Nahimana further contends that the
Indictment only referred to crimes commitied between 1 January and 31 December 1994); Ngeze Appellant’s
Brief, paras. 34-36.

72 Nghimana Appellant’s Brief, paras. 63-64; Nahimana Brief in Reply, para. 27; Ngeze Appellant’s Brief,
paras. 37-38. Both Appellants invoke the Decision on the Defence Preliminary Motion, Pursuant to Rule 72 of
the Rules of Procedure and Evidence, 12 July 2000, which was affirmed by the Appeals Chamber in Hassan
Ngeze and Ferdinand Nahimana v. The Prosecutor, Cases Nos. ICTR-97-27-AR72 and ICTR-96-11-AR72,
Decision on the Interlocutory Appeals, 5 September 2000 (“Decision of 5 September 20007).

"4 Nahimana Appellant’s Brief,, paras. 65-70.

. "1bid., paras. 43, 53; Nahimana Brief in Reply, para. 26; Barayagwiza Appellant’s Brief, paras. 251-252;
N§eze Appellant’s Brief, paras. 15, 17, 18, 20 and 26; Ngeze Brief in Reply, para. 20.
" fbid., para. 45; Nahimana Brief in Reply, para. 26; Barayagwiza Brief in Reply, paras. 17-18; Ngeze
APpelIant’s Brief, para. 26; Ngeze Brief in Reply, para. 23,
72 Ibid., para. 54; Nahimana Brief in Reply, para. 26; Ngeze Appellant’s Brief, para. 22; Ngeze Brief in Reply,

para. 21; Ngeze’s Response to Amicus Curiae Brief, pp. 6-7.

2 Ibid., paras. 44, 45, 63; Nahimana Brief in Reply, para. 27; Barayagwiza Appellant’s Brief, paras. 252, 254
(referring erroneously to the Decision of 5 September 2001) and 261; Barayagwiza Brief in Reply, para. 19;
Ngeze Appellant’s Brief, paras. 19, 37 and 57 (in paragraph 16, Appellant Ngeze avers that the Chamber also
ignored the Separate Opinions of Judge Shabbuddeen and of Judges Vohrah and Nieto-Navia appended to the
Decision of 5 September 2000).

72 As regards conspiracy to commit genocide, see: Nahimana Appellant’s Brief, paras. 55-57; Barayagwiza
Appellant’s Brief, paras. 250, 253-255; Barayagwiza Brief in Reply, paras. 20-22; Ngeze Appellant’s Brief,
paras. 24, 25 and 31; Ngeze Brief in Reply, para. 26. Direct and public incitement to commit genocide:
Nahimana Appellant’s Brief, paras. 55-60; Barayagwiza Appellant’s Brief, paras. 258-261; Barayagwiza Brief

in Reply, paras. 21-22; Ngeze Appellant’s Brief, paras, 14-15, 24-33 and 43; Ngeze Brief in Reply, paras. 26,
29-38. See also Amicus Curiae Brief, pp. 19-24; Nahimana’s Response to Amicus Curiae Brief, p.4;
Barayagwiza’s Response to Amicus Curiae Brief, para. 15; Ngeze’s Response to Amicus Curiae Brief, p. 6,

7 Respondent’s Brief, paras. 120-121.
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Tribunal is established as long as the serious violation of international humanitarian law
alleged against the accused occurred in 1994, even if the accused’s actions were carried out
before that year.” Moreover, if the drafters of the Statute had intended to exclude from the
purview of the Tribunal all conduct prior to a certain date, they would clearly have so stated,
as was done with respect to Articles 11(1) and 24(1) of the Statute of the International
Criminal Court.™

303. The Prosecutor further contends that the Appellants’ interpretation of the temporal
jurisdiction of the Tribunal ignores a situation in which a serious violation of humanitarian
law occurred before 1993 and then continued into 1994; he submits that in such cases the
Tribunal must have jurisdiction over the totality of an accused’s conduct.” In this respect,
the Prosecutor submits that the Trial Chamber was right to hold that it had jurisdiction to deal
with crimes of conspiracy to commit genocide and direct and public incitement to commit
genocide having commenced before 1994 and continued into 1994.™*

304. As to the admissibility of evidence on events antedating 1994, the Prosecutor argues
that “[l]ogically, matters which go towards proof of events happening in 1994 may antedate
1994”; he concludes that, uniess the Statute expressly prohibits the reception of evidence on
events pre-dating 1994, such evidence is plainly admissible.” He submits that the Appellants
confuse the concept of “jurisdiction” (concerning the matters upon which the Tribunal can
adjudicate) with that of “admissibility”, the means which the Tribunal can use to make the
adjudication.™®

305. In response to Appellant Nahimana’s contention that the use of pre-1994 evidence
was solely meant to “blacken™ his character, the Prosecutor submits that such evidence “was

used [...] circumstantially to prove the mens rea of the Appellant, and in part the actus reus
of his crimes.””’

306. In reply, Appellant Ngeze challenges both the Prosecutor’s reading of Article 7 in
conjunction with Article 1 of the Statute and the distinction drawn ~ in his view erroneously —

Bl Ibid., para. 121 (“Under the plain meaning of the language used in Article 1, the temporal jurisdiction of the
ICTR is fixed by the timing of a serious violation of international humanitarian law, and not by the commission
of acts which lead 1o the said viclation. That is, the temporal jurisdiction is concerned with the timing of the
results of an accused’s actions rather than the timing of the means by which an accused brought about the
result”). See also para. 122 (“As long as the violation occurs in 1994, the ICTR is vested with the jurisdiction to
trg an accused brought before it™).

™2 Respondent’s Brief, paras. 123-124,

™ Ibid., para. 125.

™4 Ibid., paras. 126-140, 143-147. See also Prosecutor’s Response to the Amicus Curiae Brief, paras. 9, 21-22.
73 Ibid., para. 149, citing Aloys Simba v. The Prosecutor, Case No. ICTR-01-76-AR72.2, Decision on
Interlocutory Appeal Regarding Temporal Jurisdiction, 29 July 2004, p. 3.

™6 Ibid., para. 150. The Prosecution draws a parallel with the geographical jurisdiction of the Tribunal and
submits that, just as evidence of acts occurring outside the geographical jurisdiction of a court is admissible to
prove liability for crimes occurring within that jurisdiction, so evidence pertaining to acts which occurred
outside a court’s temporal jurisdiction can validly prove crimes which occurred during the period for which it
has jurisdiction.

77 fbid., para. 151.
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between the time of commission of the acts and the time when their effects are felt.”® He also
challenges the parallel drawn by the Prosecutor between the provisions of the Statute of the
Tribunal and those of the Statute of the International Criminal Court, both querying its
relevance™ and citing the Tribunal’s ad hoc character and limited duration and the reason for
its establishment.”*® Appellant Ngeze further challenges the Prosecutor’s use of the concept of
“continuing offence” in order to justify extension of the temporal jurisdiction of the
Tribunal.™ While concurring with the Prosecutor’s argument that the Statute allows for
punishing ongoing conduct, he stresses that such a “process” must nevertheless fall within the
temporal jurisdiction of the Tribunal.” Finally, as to the admissibility of evidence of events
antedating 1994, Appellant Ngeze avers that “the Trial Chamber is bound by Article 7 of the
Statute™® and that evidence on events antedating 1994 should be admitted only “in

exceptional circumstances”.™

B. Analysis

1. Conclusions of the Trial Chamber

307. The Trial Chamber discussed the question of temporal jurisdiction mainly in
paragraphs 100 to 104 of the Judgement. It first recalled that the Appellants could not be held
liable for crimes committed before 1994.* It then went on to say that:

with regard to the commission of crimes in 1994, [...] pre-1994 material [broadcasts,
publications, and other dissemination of media] may constitute evidence of the intent of the
Accused or a pattern of conduct by the Accused, or background in reviewing and
understanding the general manner in which the Accused related to the media at issue. To
the extent that such material was re-circulated by the Accused in 1994, or the Accused took
any action in 1994 to facilitate its distribution or to bring public attention to it, the
Chamber considers that such material would then fall within the temporal jurisdiction
established by its Statute.™®

308. The Trial Chamber further held that the crimes of conspiracy to commit genocide and
direct and public incitement to commit genocide were crimes that continued in time “until the
completion of the acts contemplated™™ and that, since the genocide occurred in 1994, it had
jurisdiction to convict for these crimes even if they had begun before that year.™

73 Ngeze Brief in Reply, paras. 17-18. See also para. 22, where the Appellant submits that, if the logic of the
Prosecution’s argument was correct, the ICTR would be vested with jurisdiction to try persons for acts which
could “be in 1970 or any other period back in time”.

% Ibid., para. 20.

0 Ibid., para. 19.

! Ibid,, paras. 23-26.

2 Ibid., para. 27.

™3 Ibid., para. 43.

™ 1dem, referring to The Prosecutor v. Théoneste Bagosora et al, Case No. ICTR-98-41-T, Decision on
Admissibility of Proposed Testimony of Witness DBY, 18 September 2003, without specifying the paragraph.
™ Judgement, para. 100.

™ Ibid., para. 103.

™1bid., para. 1017. See also Judgement, para. 104 (“The Chamber adopts the view expressed by Judge
Shahabuddeen with regard to the continuing nature of a conspiracy agreement until the commission of the acts
contemplated by the conspiracy. The Chamber considers this concept applicable to the crime of incitement as
well, which, similarly, continues to the time of the commission of the acts incited™).

™8 Ibid., paras. 104 and 1017,
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2. Provisions of the Statute

309. Article 7 of the Statute provides that “the temporal jurisdiction of the International
Tribunal for Rwanda shall extend to a period beginning on 1 January 1994 and ending on
31 December 1994”. This Article must be read in conjunction with Article 1 of the Statute,
which provides that the Tribunal “shall have the power to prosecute persons responsible for

serious violations of international humanitarian law committed [...] between 1 January and
31 December 1994”7

310. There is no doubt that, pursuant to these Articles, an accused can only be held
responsible by the Tribunal for a crime referred to in Articles 2 to 4 of the Statute having
been committed in 1994.7° The question is whether, in a situation where an accused did not
personally commit the crime, his acts or omissions establishing his responsibility for such a
crime (pursuant to one or more of the modes of responsibility provided for in Article 6(1) and
(3) of the Statute) must also have occurred in 1994. The jurisprudence has so far not
provided a clear answer to this question.

311. The Appeals Chamber notes, however, that the Security Council appears to have
intended to give the Tribunal jurisdiction to prosecute only criminal conduct having occurred
in 1994, as is shown by the statements of certain delegations at the time of the adoption of
Resolution 955 on the establishment of the Tribunal. Hence, the representative of the French
delegation noted with satisfaction that the choice of the time period for the temporal
jurisdiction made it possible “to take into account possible acts of planning and preparation of
genocide”,”" while the representative of New Zealand stated that “[t]he temporal jurisdiction
of the Tribunal has been expanded backwards, from April, as originally proposed, to January
1994, so as to include acts of planning for the genocide that occurred in April”.” Most
importantly, the address of the Rwandan representative clearly reveals that the Statute of the
Tribunal as adopted by the Security Council must be construed as excluding from its
jurisdiction acts committed prior to 1 January 1994 for which an accused could be held

™3 See also Article 15(1) of the Statute:

The Prosecutor shall be responsible for the investigation and prosecution of persons
responsible for serious violations of international humanitarian law committed in the
territory of Rwanda and Rwandan citizens responsibie for such violations committed in the
territory of neighbouring States, between 1 January 1994 and 31 December 1994,

79 In this regard, see Decision of 5 September 2000, p. 6 (which states that no one may be indicted for a crime
that was not committed between 1 January and 31 December 1994, even though an indictment can make
reference, “as an introduction, to crimes previously committed by an accused”). See also Kajelijeli Appeal
Judgement, para. 298; Aloys Simba v. The Prosecutor, Case No. ICTR-01-76-AR72.2, Decision on Interlocutory
Appeal Regarding Temporal Jurisdiction, 29 July 2004, p. 3; Emmanuel Rukundo v. The Prosecutor, Case
No. ICTR-2001-70-AR72, Decision (Appeal against Decision of 26 February 2003 on the Preliminary
Objections), 17 October 2003, p. 5; Juvénal Kajelijeli v. The Prosecutor, Case No. ICTR-98-44A-T [sic],
Appeal Judgement (Notice of Appeal against the Decision Dismissing the Defence Motion Objecting to the
Jurisdiction of the Tribunal), 16 November 2001, p. 4; Aloys Ntabakuze v. The Prosecutor, Case No. ICTR-97-
34-A, Decision on the Interlocutory Appea! against the Decision of 13 April 2000 of Trial Chamber III,
13 November 2000, p. 5; Jean-Bosco Baravagwiza v. The Prosecutor, Case No. ICTR-97-19-AR72, Decision
(Interlocutory Appeals against the Decision of the Trial Chamber dated 11 April and 6 June 2000),
14 September 2000 (“Decision of 14 September 2000 on the Interlocutory Appeals™), p. 4.

' UN Doc. $/PV.3453 (8 November 1994), address of Mr. Mérimée, p. 3.

™2 Ibid., address of Mr. Keating, p. 5.
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responsible. In explaining the reasons for his country’s negative vote, the Rwandan
representative stated:

{...] (Mly delegation regards the dates set for the ratione temporis competence of the
international Tribunal for Rwanda from 1 January 1994 to 31 December 1994 as
inadequate. In fact, the genocide the world witnessed in April 1994 was the result of a long
period of planning during which pilot projects for extermination were successfully
tested.[...] An international tribunal which refuses to consider the causes of the genocide in
Rwanda and its planning, and that refuses to consider the pilot grojects that preceded the
major genocide of April 1994, cannot be of any use to Rwanda.”

Rwanda specifically expressed its regret at the fact that the Statute of the Tribunal does not
provide for prosecution of those individuals who were responsible for the acts of planning
committed prior to 1 January 1994,

312. The Appeals Chamber observes that the Secretary-General’s Report of
13 February 1995 takes a similar view:™

The temporal jurisdiction of the Tribunal is to one year: from 1 January 1994 to
31 December 1994. Although the crash of the aircraft carrying the Presidents of Rwanda
and Burundi on 6 April 1994 is considered to be the event that triggered the civil war and
the acts of genocide that followed, the Council decided that the temporal jurisdiction of the
Tribunal would commence on | January 1994, in order to capture the planning stage of the
crimes.

313. In the opinion of the Appeals Chamber, this clearly indicates that it was the intention
of the framers of the Statute that the Tribunal should have jurisdiction to convict an accused
only where all of the elements required to be shown in order to establish his guilt were
present in 1994, Further, such a view accords with the principle that provisions conferring
jurisdiction on an international tribunal™ or imposing criminal sanctions should be strictly
interpreted. Accordingly, the Appeals Chamber finds that it must be shown that:

1- The crime with which the accused is charged was committed in 1994;

2- The acts or omissions of the accused establishing his responsibility under any
of the modes of responsibility referred to in Article 6(1) and (3) of the Statute
occurred in 1994, and at the time of such acts or omissions the accused had the
requisite intent (mens rea) in order to be convicted pursuant to the mode of
responsibility in question.

314. The Appeals Chamber finds that the Trial Chamber was wrong insofar as it convicted
the Appellants on the basis of criminal conduct which took place prior to 1994; the Appeals
Chamber will review those convictions below. However, as will now be explained, it was
open to the Trial Chamber to rely, for certain purposes, on evidence in respect of events prior
to 1994.

3 Ibid., address of Mr. Bakuramutsa, p. 15.

54 N Secretary-General’s Report, 13 February 1995, para. 14.

75 In this regard, see Decision of 5 September 2000, Joint Separate Opinion of Judges Lal Chand Vohrah and
Rafael Nieto-Navia, para. 17 and footnote 22.
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3. Admissibility of evidence on pre-1994 events

315. It is well established that the provisions of the Statute on the temporal jurisdiction of
the Tribunal do not preclude the admission of evidence on events prior to 1994, if the
Chamber deems such evidence relevant and of probative value™ and there is no compelling
reason to exclude it. For example, a Trial Chamber may validly admit evidence relating to
pre-1994 acts and rely on it where such evidence is aimed at:

- Clarifying a given context;™

- Establishing by inference the elements (in particular, criminal intent) of
criminal conduct occurring in 1994;™®

- Demonstrating a deliberate pattern of conduct.™

316. The Appeals Chamber accordingly dismisses the Appellants’ contentions that the
Trial Chamber exceeded its jurisdiction or that it breached the fairness of the trial simply

because it relied on evidence concerning pre-1994 events. 9

4. Continuing crimes

317. The Appeals Chamber has held above that the Tribunal may only convict an accused
for criminal conduct having occurred in 1994. The existence of continuing conduct is no
exception to this rule. Contrary to what the Trial Chamber appears to have held in
paragraph 104 of the Judgement, even where such conduct commenced before 1994 and

756 Rule 89(C) of the Rules. See also Aloys Simba v. The Prosecutor, Case No. ICTR-01-76-AR72.2, Decision
on Interlocutory Appeal Regarding Temporal Jurisdiction, 29 July 2004, p. 4 (*[...] it will be for the Trial
Chamber to decide whether to admit evidence relating to events falling outside the temporal jurisdiction of the
Tribunal in accordance with Rule 8%(C) of the Rules of Procedure and Evidence of the Tribunal™).

™ Aloys Simba v. The Prosecutor, Case No. ICTR-01-76-AR72.2, Decision on Interlocutory Appeal Regarding
Temporal Jurisdiction, 29 July 2004, p. 3, Aloys Niabakuze v. The Prosecutor, Case No. ICTR-97-34-A,
Decision on the Interlocutory Appeal against the Decision of 13 April 2000 of Trial Chamber 111, 13 November
2000, p. 5; Decision of 14 September 2000 on the Interlocutory Appeals, p. 4; Decision of 5 September 2000,
P. 6, and Separate Opinion of Judge Shahabuddeen, paras. 21, 26, 32.

% Aloys Simba v. The Prosecutor, Case No. ICTR-01-76-AR72.2, Decision on Interlocutory Appeal Regarding
Temporal Jurisdiction, 29 July 2004, p. 3; Emmanuel Rukundo v. The Prosecutor, Case No. ICTR-2001-70-
AR72, Decision (Notice of Appeal against Decision of 26 February 2003 on the Preliminary Objections),
17 October 2003, p. 5; Juvénal Kajelijeli v. The Prosecutor, Case No. ICTR-98-44A-T [sic], Appeal Judgement
{Appeal against the Decision of 13 March 2001 dismissing the Defence Motion Objecting to the Jurisdiction of
the Tribunal), 16 November 2001, p. 4; Decision of 5 September 2000, Separate Opinion of
Judge Shahabuddeen, paras. 9-17.

™ Rule 93 of the Rules. See also The Prosecutor v. Théoneste Bagosora et al, Case No. ICTR-98-41-T,
Decision on Admissibility of Proposed Testimony of Witness DBY, 18 September 2003, paras, 11-14; Decision
of 5 September 2000, Separate Opinion of Judge Shahabuddeen, paras. 20-26. In this respect, the Appeals
Chamber recalls that there is a difference between trying to establish a specific deliberate pattern of conduct
(expressly permitted under Rule 93 of the Rules) and trying to demonstrate an accused’s propensity to commit
crimes (which is impermissible, in view of the low probative value of such a demonstration and its prejudicial
effect; See The Prosecutor v. Théoneste Bagosora et al,, Cases Nos. ICTR-98-41-AR93 and ICTR-98-41-
AR93.2, Decision on Prosecutor’s Interlocutory Appeals Regarding the Exclusion of Evidence,
19 December 2003, paras. 13-14),
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continued during that year, a conviction may be based only on that part of such conduct
having occurred in 1994."° Judge Pocar dissents from this finding.

318. The Trial Chamber found that it had jurisdiction to convict for the crimes of direct
and public incitement to commit genocide and conspiracy to commit genocide, even if they
had begun before 1994, by characterising them as continuing offences.” The Appeals
Chamber will determine later whether direct and public incitement to commit genocide is a
continuing crime.” However, in light of its finding on conspiracy to commit genocide,™ the
Appeals Chamber does not consider it necessary to determine whether the Trial Chamber was
wrong in finding that this crime is a continuing offence.

5. Credibility and propensity to commit crimes

319. As to Appellant Nahimana’s submission that the Trial Chamber relied on acts falling
| outside the temporal jurisdiction of the Tribunal in order to demonstrate the lack of credibility
of his testimony and his propensity to commit crimes, the Appeals Chamber recalls that
. Rule 89(C) of the Rules permits a Trial Chamber “to admit any relevant evidence which it
deems to have probative value”. A Trial Chamber can also exclude evidence whose
admission could affect the fairness of the proceedings.” Hence, the real issue is not the
temporal jurisdiction of the Tribunal, but rather whether the Trial Chamber erred in the
exercise of its discretion in accepting evidence concerning the Appellant’s involvement in
events having occurred in March 1992 and in drawing certain inferences in that regard.” The
Appellant argues that these facts had no direct bearing on the crimes charged, which were
allegedly committed in 1994, that they were mentioned only in an attempt to show his
propensity to commit the crimes charged, and to discredit his testimony; he therefore submits

that the fairness of the proceedings required that the said facts be excluded.™

320. The reasons why the Trial Chamber considered the events of March 1992 are not
clearly articulated in the Judgement.” Paragraphs 689 and 695 of the Judgement, cited by the
Appellant, suggest that the Trial Chamber took the view that Appellant Nahimana’s answers
to questions relating to these events during his testimony were unsatisfactory; this and other
problems affecting his testimony led the Trial Chamber to dismiss the greater part thereof.”®
However, it should be noted that the Trial Chamber made no subsequent reference to those
. events in its findings on the Appellant’s responsibility. The Appeals Chamber is thus not
satisfied that the Appellant has demonstrated any error by the Trial Chamber in the exercise

70 I this respect, see Decision of 5 September 2000, Joint Separate Opinion of Judges Lal Chand Vohrah and
Rafael Nieto-Navia, paras. 6, 9 and 10.

7! Judgement, paras. 104, 1017 and 1044.

762 See infra X1il. B.

76 See infra XIV.

78 Accordingly, a Trial Chamber can refuse to admit evidence whose probative value is significantly inferior to
its prejudicial effect for the Defence. .

765 The Trial Chamber’s findings are set out in paragraph 691 of the Judgement.

76 Nahimana Appeliant’s Brief, paras. 69 (referring to the Judgement, paras. 689 and 695) and 70.

767 The Appeals Chamber notes that the Prosecutor appears to have relied on the events of 1992 as precedents
demonstrating a deliberate pattern of conduct: Nahimana's Indictment, paras. 5.24 to 5.26.

768 See Judgement, paras. 692-696.
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of its discretion, still less an error invalidating his conviction. The appeal on this point is
therefore dismissed.

IX. THE INDICTMENTS
A. Introduction

321. The three Appellants raise various grounds of appeal relating to the Indictments,
contending substantially that the Trial Chamber convicted them on the basis of facts not
pleaded, or pleaded too imprecisely, in their respective Indictments.™ The Prosecutor
requests that all of these grounds of appeal be dismissed, pointing out that in no case did the
Appellants raise any objection at trial, and arguing that they suffered no material prejudice.”
After recalling the law applicable to indictments, the Appeals Chamber will address each of
the Appellants’ appeal submissions in turn.

B. The law applicable to indictments

322. Under Articles 17(4), 20(2), 20(4)(a) and 20(4)(b) of the Statute and Rule 47(C) of the .
Rules, the Prosecutor must state the material facts underpinning the charges in the indictment,
but not the evidence by which such facts are to be proved.” The indictment is pleaded with
sufficient particularity only if it sets out the material facts of the Prosecution case with
enough detail to inform a defendant clearly of the charges against him or her so that he or she
may prepare his or her defence.” An indictment which fails to duly set forth the specific
material facts underpinning the charges against the accused is defective.,” The Appeals
Chamber emphasises that the issue as to whether a fact is material or not cannot be
determined in the abstract: whether or not a fact is considered “material” depends on the
nature of the Prosecution's case.”™

323. The Appeals Chamber has, however, made it clear that, whenever an accused is
charged with superior responsibility on the basis of Article 6(3) of the Statute, the material

" In particular, the Appellant does not demonstrate how the finding of the Trial Chamber with respect to his
credibility would have been different. In this respect, it should be recalled that the Trial Chamber invokes
several other matters in explaining its dismissal of Appellant Nahimana’s testimony: see Judgement,

aras. 692-696. .
™ Nahimana Notice of Appeal, p. 7; Nahimana Appellant’s Brief, paras. 83-121; Nahimana Brief in Reply,
paras. 15-24; Ngeze Notice of Appeal, paras. 12-21; Ngeze Appellant’s Brief, paras. 62-108; Ngeze Brief in
Reply, paras. 6-16, 64-68. While Appellant Barayagwiza raises no submission in relation to the Indictment in
his Notice of Appeal, he does raise two such issues in his Appeal Brief (see Barayagwiza Appellant’s Brief,
paras. 283 and 307). Appellant Barayagwiza also raised new grounds of appeal relating to the Indictment at the
appeals hearings; these were subsequently admitted by the Appeals Chamber: see infra IX. D. and Annex A
to the present Judgement.
7" Respondent’s Brief, paras. 59-60; T(A) 18 January 2007, p. 16; The Prosecutor’s Response to the Six New
Grounds of Appeal Raised by Counsel for Appellant Barayagwiza at the Appeals Hearing on 17 January 2007,
14 March 2007, paras. 5-7.
™ See, inter alia, Simi¢ Appeal Judgement, para. 20; Ntagerura ef al. Appeal Judgement, para. 21; Kupreskié et
al. Appeal Judgement, para. 88.
" Simi¢ Appeal Judgement, para. 20; Ntagerura et al. Appeal Judgement, para. 22; Kupreiki¢ et al. Appeal
Judgement, para. 88,
" Ntagerura et al. Appeal Judgement, para. 22; Niyitegeka Appeal Judgement, para. 195; Kupreskié et al.
APpeal Judgement, para. 114,
" Ndindabahizi Appeal Judgement, para. 16; Ntagerura et al. Appeal Judgement, para. 23.

A07-0137(E) 100

| Translation certified by LSS, ICTR |




«Ferdinand ‘A{ahimana, Jean-Bosco Barayagwiza, Hassan Ngeze v. The Prosecutor, Case No. ICTR-99-52-A

_ 1274 s/
facts which must be pleaded in the indictment are: (i) that the accused is the superior of
sufficiently identified subordinates over whom he had effective control — in the sense of
material ability to prevent or punish criminal conduct — and for whose acts he is alleged to be
responsible; (ii) the criminal acts committed by those others for whom the accused is alleged
to be responsible; (iii) the conduct of the accused by which he may be found to have known
or had reason to know that the crimes were about to be committed or had been committed by
his subordinates; and (iv) the conduct of the accused by which he may be found to have failed
to take necessary and reasonable measures to prevent such acts or to punish the persons who
committed them.” As regards this last element, it will be sufficient in many cases to plead
that the accused did not take any necessary and reasonable mreasure to prevent or punish the
commission of criminal acts.

324. An indictment may also be defective when the material facts that the Prosecutor
invokes are pleaded without sufficient specificity.”” In this regard, the Prosecutor's
characterization of the alleged criminal conduct and the proximity between the accused and
the crime charged are decisive factors in determining the degree of specificity with which the
Prosecutor must plead the material facts of his case in the indictment.”

325. Where the Appeals Chamber finds that the Trial Chamber tried the accused on the
basis of a defective indictment, it must consider whether the accused has nevertheless been
accorded a fair trial, in other words, whether the defect noted caused prejudice to the
Defence.”™ In some cases, a defective indictment can indeed be “cured” and a conviction
handed down if the Prosecutor provided the accused with timely, clear and consistent
information detailing the factual basis underpinning the charges against him.™ This
information could, infer alia and depending on the circumstances, be supplied in the
Prosecutor’s pre-trial brief or opening statement.”™ The Appeals Chamber would nonetheless
emphasize that the possibility of curing defects in the indictment is not unlimited. A clear
distinction has to be drawn between vagueness or ambiguity in the indictment and an
indictment which omits certain charges altogether. While it is possible to remedy ambiguity
or vagueness in an indictment by providing the defendant with timely, clear and consistent
information detailing the factual basis underpinning the charges, omitted charges can be
incorporated into the indictment only by formal amendment under Rule 50 of the Rules.™

. 326. The Appeals Chamber reaffirms that a vague or imprecise indictment which is not
cured of its defects by providing the accused with timely, clear and consistent information
constitutes a prejudice to the accused. The defect can be deemed harmless only if it is

% Ntagerura et al. Appeal Judgement, para. 26, citing Naletilié and Martinovié Appeal Judgement, para. 67,

and Blaskié Appeal Judgement, para. 218,

™ Muhimana Appeal Judgement, paras. 76, 167, 195 and 217; Ntagerura et al. Appeal Judgement, para. 27.

'8 Ntagerura et al. Appeal Judgement, para. 23, referring to Kvocka et al. Appeal Judgement, para. 28. See also

Ntakirutimana Appeal Judgement, paras. 73-74; Kupreski¢ et al. Appeal Judgement, para. 89.

77 Article 24(1)(a) of the Statute.

" Muhimana Appeal Judgement, paras. 76, 195 and 217; Simi¢ Appeal Judgement, para. 23; Ntagerura et al.

AFpeal Judgement, para. 28.

™! Ntagerura et al. Appeal Judgement, para. 130. See also Naletilic and Martinovié Appeal Judgement,
?ara. 27; Ntakirutimana Appeal Judgement, para. 34; Niyitegeka Appeal Judgement, para. 219,
82 Niagerura et al., para. 32.
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established that the accused's ability to prepare his defence was not materially impaired.’™
Where the failure to give sufficient notice of the legal and factual reasons for the charges
against him violated the right to a fair trial, no conviction can result.™

327. When the Appellant raises a defect in the indictment for the first time on appeal, then
he bears the burden of showing that his ability to prepare his defence was materially
impaired. When, however, an accused has previously raised the issue of lack of notice before
the Trial Chamber, the burden rests on the Prosecutor to prove on appeal that the ability of
the accused to prepare a defence was not materially impaired.”™ All of this is subject to the
inherent jurisdiction of the Appeals Chamber to do justice in the case.™

C. Issues raised by Appellant Nahimana
1. RTLM editorials

328. Appellant Nahimana complains that the Trial Chamber relied on the fact that he
“wrote editorials read by RTLM journalists” in order to establish that he exercised control
over the journalists of Radio RTLM and was personally involved in the broadcasts.”™ He
argues that, in relying on this evidence — which he characterises as a material fact — even
though it did not appear in the Indictment or in the Prosecutor’s Pre-trial Brief,” the Trial
Chamber compromised the fairness of the trial.™

329. Having examined the evidence on RTLM brought before it, the Trial Chamber found,
in paragraph 567 of the Judgement, that “Nahimana also played an active role in determining
the content of RTLM broadcasts, writing editorials and giving journalists texts to read”.”
The Appeals Chamber observes that the Trial Chamber did not mention this specific fact in
its legal findings, which relied on the Appellant’s control over RTLM and his responsibility
for the editorial line in order to convict him.™ However, paragraph 970 of the Judgement
refers explicitly to paragraph 567, and it appears logical to assume that the Trial Chamber
intended to refer to all of its factual findings on control of RTLM, including the fact that the
Appellant had written editorials and given journalists texts to read. Moreover, this fact falls
squarely within the more general assertion that Appellants Nahimana and Barayagwiza were
responsible for the editorial policy of RTLM. Accordingly, the Appeals Chamber is of the
view that it must assumed that the Trial Chamber relied on the disputed fact in order to
convict the Appellant.

™3 Simi¢ Appeal Judgement, para. 24; Ntagerura et al. Appeal Judgement, para. 30; Ntakirutimana Appeal
Judgement, para. 58.

™ Ntagerura et al. Appeal Judgement, para. 28; Naletilié and Martinovié Appeal Judgement, para. 26;
Ntakirutimana Appeal Judgement, para. 58.

78 Muhimana Appeal Judgement, paras. 80 and 199; Simi¢ Appeal Judgement, para. 25; Ntagerura et al. Appeal
Judgement, para. 31; Kvodka et al. Appeal Judgement., para, 35; Mivitegeka Appeal Judgement, para. 200.

™ Ntagerura et al. Appeal Judgement, para. 31; Niyitegeka Appeal Judgement, para. 200,

™7 Nahimana Appellant’s Brief, para. 94.

"8 Prosecutor’s Pre-Trial Brief Pursuant to Rule 73 bis (BXi), 9 September 2000 (“Prosecutor’s Pre-Trial
Brief™).

7® Nahimana Appellant’s Brief, paras. 96-97.

™ judgement paras. 517 and 557.

! See ibid., paras. 970-974.
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330. The Appeals Chamber considers, however, that this was not a material fact that
should have been pleaded in the Indictment, but simply evidence showing that the Appellant
had effective control over RTLM journalists and staff. This latter fact, which is material to
the charges under Article 6(3) of the Statute, is clearly pleaded in paragraph 6.20 of the
Nahimana Indictment. The appeal on this point is dismissed.”

2. Intervention in favour of UNAMIR

331. Appellant Nahimana argues that the Trial Chamber erred in relying on his alleged
intervention with the RTLM journalists, asking them to halt the broadcasts directed against
the United Nations Assistance Mission for Rwanda (“UNAMIR”), as evidence that he had de
facto control over RTLM until July 1994.”® The Appellant submits that this material fact
appeared neither in the Indictment nor in the Prosecutor’s Pre-Trial Brief. He adds that this
allegation was deliberately removed from the final version of the Indictment by the
Prosecutor prior to the commencement of trial, at the same time that he dropped from his
witness list the sole factual witness (AFI) in respect of this matter. The Appellant further
. submits that the Judges themselves, throughout the trial, “consistently considered [this fact]

irrelevant”.’™

332. In response, the Prosecutor submits that the fact referred to is not a material fact but
mere evidential material. He asserts that the material fact that Nahimana maintained control
over RTLM throughout 1994 was made explicit in the Indictment, and that this allegation is
clearly set forth in paragraph 6.20 of the Nahimana Indictment. According to the Prosecutor,
the Appellant’s intervention with RTLM journalists merely amounts to evidence to show that
his control continued after 6 April 1994.” After pointing out that the Appeliant raised no
objection when the evidence concerning the intervention was submitted,™ the Prosecutor
adds that the Appellant has no basis for his claim because it must have been very clear to him
that the Prosecutor was seeking to tender this evidence against him,” and that the Appellant
clearly suffered no prejudice in preparing his defence.™

333. Appellant Nahimana replies that failure to disclose this “material fact” seriously
affected the fairness of the trial. In this regard, he complains of the excessively general nature
of the allegation in the Indictment and denounces the fact that the Judges “explicitly
dissuaded [him] from presenting his defence” on this allegation, although it was relied on as

72 Even though this is not mentioned in paragraph 974 of the Judgement, it is possible that the Trial Chamber
relied also on the fact that Appellant Nahimana wrote editorials and gave texts for RTLM journalists to read out,
in order to convict him under Article 6(1) of the Statute. It could thus be necessary to decide whether the Trial
Chamber convicted Appellant Nahimana under Article 6(1) of the Statute in reliance on a material fact not
pleaded in the Indictment. However, the Appeals Chamber finds that it need not decide this matter, as it
considers in any case that it was not established that Appellant Nahimana wrote or had texts read out that
directly incited violence against Tutsi, and hence he could not be convicted under Article 6(1) of the Statute; see
infra X11. D. 1. (b) (i) .

7%3 Nahimana Appellant’s Brief, paras. 88-93.

4 Ibid., paras. 91-92, referring to Annex 2 of the same Brief. See also T(A) 17 January 2007, pp. 18 and 22.

73 Respondent’s Brief, paras. 76-78, 86.

% Ibid., para. 80.

™Ibid., paras. 81-84: The Prosecutor submits that the impugned fact was not only mentioned in Alison Des
Forges® Expert Report disclosed on 1 March 2002 and the will-say statement of Witness AF disclosed among
300 other exhibits on 26 August 2000, but that it was also openly discussed at the hearing of 10 July 2001.

7% Respondent’s Brief, para. 85.
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the sole ba51s for the finding that he wielded effective control over RTLM after
6 April 1994."

334. The Trial Chamber considered that the success of Appellant Nahimana’s intervention
in halting the RTLM attacks against UNAMIR was “an indicator of the de facto control he
had but failed to exercise after 6 April 1994”.5° It was on this basis in particular that the Trial
Chamber found that the Appellant exercised “superior responsibility for the broadcasts of
RTLM"™* and then found him guilty of direct and public incitement to commit genocide and
persecution as a crime against humanity pursuant to Article 6(3) of the Statute.*

335. The Appeals Chamber has already recalled above the material facts which must be
pleaded in the indictment when an accused is charged under Article 6(3) of the Statute.®” In
the instant case, the Appeals Chamber notes that:

(i) The fact that Appellant Nahimana wielded authority and control over RTLM
S.A., the radio journalists, its announcers and other staff between January and
July 1994 is clearly pleaded in paragraph 6.20 of the Nahimana Indictment;**

(ii) The criminal acts perpetrated by persons supposedly under the Appellant’s
responsibility are set forth in paragraphs 6.23 to 6.27 of the Nahimana
Indictment;®*

(ii1) In paragraphs 6.21 to 6.24 and 6.27 of the Nahimana Indictment, the Prosecutor
sets out the conduct of the Appellant supporting the charge that he knew or had
reason to know that the crimes were about to be committed or had been
committed by his subordinates; and

(iv) In paragraph 6.23 of the Nahimana Indictment, the Prosecutor indeed makes it
clear that the Appellant failed to take necessary and reasonable measures to
prevent such acts or to punish the perpetrators.

336. The Appeals Chamber accordingly finds that the Prosecutor discharged his burden of
informing the Accused, not only of the nature and grounds of the charge brought against him,
but also of the material facts underlying the charge in question. What mattered in the instant
case was that Appellant Nahimana was clearly informed in the Indictment of the Prosecutor’s
intention to charge him on account of the effective control he wielded up to July 1994 over
staff of RTLM who were guilty of criminal activities. The fact that the Appellant intervened
to bring about an end to attacks on UNAMIR is not a material fact; but it is evidence to show
the alleged control. That, moreover, is the use to which the Trial Chamber puts this evidence

™ Nahimana Brief in Reply, paras. 18-24. See also T(A) 18 January 2007, pp. 41-42.
800 iudgement para. 568. See also para. 972.
% Ibid, para. 973.
%2 Ibid., paras. 1033 and 1081,
59 See supra IX. B.
804 See also Nahimana Indictment, paras. 6.2 and 6.21.
5 1bid., paras. 6.6-6.19.
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in paragraph 972 of the Judgement®™ The Appeals Chamber finds that the Nahimana
Indictment was not defective in this respect.

337. The Appeals Chamber points out that Appellant Nahimana’s argument that the Trial
Chamber allegedly dissuaded him from presenting his defence on this charge is not a matter
relating to the Indictment but to the rules governing evidence. In any event, the Appeals
Chambers finds the argument unfounded. On reading the Trial Chamber decisions cited by
the Appellant in support of his argument, the Appeals Chamber considers that the Trial
Chamber in no way “explicitly ruled out discussion” of this particular evidence.*”

338. Appellant Nahimana’s appeal on this point is therefore dismissed in its entirety.

3. Broadcasts made prior to 6 April 1994

339. Appellant Nahimana complains that the Trial Chamber convicted him of direct and
public incitement to commit genocide on the basis of RTLM broadcasts prior to 6 April 1994,
whereas the Prosecutor had indicated both in the Indictment and in the Pre-Trial Brief the
intention to charge him only on the basis of broadcasts subsequent to that date.*®

340. The Trial Chamber convicted Appellant Nahimana of direct and public incitement to
commit genocide on the basis of RTLM broadcasts, but it did not explain precisely which of
those broadcasts constituted incitement, confining itself to giving an example.*” It appears,
however, that the Chamber relied for this purpose on broadcasts made both before and after
6 April 1994 %°

341. For Appellant Nahimana to be in a position to prepare his defence, he had to be duly
informed in the Indictment that the Prosecution intended to charge him with the crime of
incitement on the basis of broadcasts made before and after 6 April 1994. And indeed the
Prosecution does not dispute its obligation to cite this material fact.”"' On reading the
Nazhimana Indictment, the Appeals Chamber considers that the Prosecution discharged this
burden in indicating unambiguously the intention to charge the Appellant with direct and

%6 Judgement, para. 972: “That Nahimana and Barayagwiza had the de facto authority to prevent this harm is
evidenced by the one documented and successful intervention of Nahimana to stop RTLM attacks on UNAMIR
and General Dallaire.”
807 Gee in particular the Decision on the Prosecutor’s Application for Rebuttal Witnesses, 9 May 2003 — essential
to the Appellant’s line of argument — following which the Trial Chamber denied the Prosecutor’s request to call
evidence in reply on the grounds, inter alia, that (1) calling Witness AZZC was not essential to truth-seeking
{para. 59); and that (2) the evidence that might be adduced in reply by Witness AFI was not directly relevant and
would not in any case prove that Appelant Nahimana in fact had control of RTLM (para. 62). The Appeals
Chamber notes that the Trial Chamber limited itself to considering the evidence in reply which the Prosecutor
sought to have admitted, and did not consider evidence already admitted.

808 Nahimana Appellant’s Brief, paras. 98-107.
%% Judgement, para. 1032, referring to a broadcast of 4 June 1994.
310 Ibid,, paras. 486-487 (“Both before and after 6 April 1994, RTLM broadcast [...J”), 971 (* [...) programming
foliowed its trajectory, steadily increasing in vehemence and reaching a pitched frenzy after 6 April”), 1017
(“{...] the entirety of RTLM broadcasting, from July 1993 through July 1994, the alleged impact of which
culminated in events that took place in 1994, falls within the temporal jurisdiction of the Tribunal to the extent
that the broadcasts are deemed to constitute direct and public incitement to genocide™), See also Judgement,
paras. 345-389, where the Trial Chamber assesses the content of broadcasts made before 6 April 1994,

"' See Respondent’s Brief, paras, 92-98.
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public incitement to commit genocide on the basis of RTLM broadcasts made between
January and July 1994. The Appeals Chamber makes particular reference here to paragraphs
5.11, 522, 6.6, 6.9, 6.15, 6.20 and 6.23 of the Nahimana Indictment, on which the
Prosecution relied for the count of direct and public incitement to commit genocide.** The
Appeals Chamber further notes that the Prosecution confirmed the intention to charge the
Accused for responsibility for broadcasts prior to April 1994 in the Pre-Trial Brief.** The fact
that the final list of audio tapes for the trial appended to the Prosecutor’s Pre-Trial Brief
contains a number of broadcasts prior to 6 April 1994 is equally significant. The Appeals
Chambers accordingly holds that the appeal on this point is unfounded.

4. RTLM broadcasts promoting Kangura and the competition of March 1994

342. Appellant Nahimana submits that the Trial Chamber erred in convicting him of the
crime of conspiracy to commit genocide on the basis of two “material facts” which were
mentioned neither in the Indictment nor in the Prosecutor’s Pre-Trial Brief, namely the
broadcast by RTLM of publicity for the newspaper Kangura and the competition organized
jointly by that newspaper and the radio station in March 1994.%"

343. The Trial Chamber found Appellant Nahimana guilty of conspiracy to commit
genocide®* after finding that “this evidence establishes, beyond a reasonable doubt, that
Nahimana, Barayagwiza and Ngeze consciously interacted with each other, using the
institutions they controlled to promote a joint agenda, which was the targeting of the Tutsi
population for destruction”.®® In the Trial Chamber’s opinion, the broadcast of
advertisements for Kangura and the joint organization of the competition were part of this
evidence.®”’

344, The Appeals Chamber takes the view that the broadcast of advertisements for
Kangura and the organising of a joint competition indeed constituted evidence of the alleged
conspiracy. Defined as an agreement between two or more persons to commit the crime of
genocide,”® the crime of conspiracy as set forth in Article 2(3)(b) of the Statute comprises
two elements, which must be pleaded in the indictment: (i) an agreement between individuals
aimed at the commission of genocide; and (ii) the fact that the individuals taking part in the
agreement possessed the intent to destroy in whole or in part, a national, ethnical, racial or
religious group, as such.’”’ These material facts were clearly set forth in paragraphs 5.1, 6.26

and 6.27 of the Nahimana Indictment. The facts cited in the appeal do not fall into this .
category, but are rather evidence establishing the personal involvement and institutional
coordination invoked by the Prosecution in support of the charges. Accordingly, these two

#12 Nahimana Indictment, p. 18.

813 prosecutor’s Pre-Trial Brief, paras. 47, 50, 56, 61 and 64.

Bl4 Nahimana Appellant’s Brief, paras. 112-115.

¥1° Judgement, para. 1055.

%16 Ibid., para. 1054.

817 Ibid., para. 1051: “Institutionally also, there were many links that connected the Accused to each other.
Kangura was a shareholder, albeit limited one, of RTLM, and the newspaper and radio closely collaborated.
RTLM promoted issues of Kangura to its listeners. Kangura and RTLM undertook a joint initiative in
March 1994, a competition to make readers and listeners familiar with the contents of the past issues of Kangura
and to survey readers and listeners on their views reparding RTLM broadcasts. One of the prizes offered was for
CDR members only.”

8% Ntagerura et al. Appeal Judgement, para. 92.

19 See infra XIV. A.
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matters did not need to be pleaded in the Indictment. The Appeals Chamber considers that
Appellant Nahimana was clearly put on notice in the Nahimana Indictment regarding the
material facts underpinning the count of conspiracy to commit genocide. Thus there were no
defects in the Nahimana Indictment. The Appellant’s appeal on this point is therefore
dismissed.

.
1Y

5. Facts establishing genocidal intent

345.  Appellant Nahimana’s final submission under this ground of appeal is that, in order to
establish his genocidal intent, the Trial Chamber relied on (i) the interview of 25 April 1994,
whereas this “material fact” was not pleaded in the Indictment, and on (ii) the RTLM
broadcasts and the article, “Rwanda: Current Problems and Solutions”, which were only
mentioned therein “far too briefly”, without being presented as an expression of the
Appellant’s criminal intent.”® The Appellant contends thaf the interview was mentioned for
the first time only 17 months after the commencement of the trial®* and that he suffered
serious prejudice in the preparation of his defence, particularly since the recording of the
interview of 25 April 1994 was incomplete and he was unable to obtain a full version of it.*

346. The Trial Chamber found that Appellant Nahimana had the intent to commit genocide
on the basis of, among other evidence, facts mentioned here by the Appellant. The relevant
parts of the Judgement®® read as follows:

965. [...] Individually, each of the Accused made statements that further evidence his
genocidal intent.

966. Ferdinand Nahimana, in a Radio Rwanda broadcast on 25 April 1994, said he was
happy that RTLM had been instrumental in awakening the majority people, meaning the
Hutu population, and that the population had stood up with a view to halting the enemy. At
this point in time, mass killing — in which RTLM broadcasts were playing a significant part
- had been ongoing for almost three weeks. Nahimana associated the enemy with the Tutsi
ethnic group. His article Current Problems and Solutions, published in February 1993 and
recirculated in March 1994, referred repeatedly to what he termed as the “Tutsi league”, a
veiled reference to the Tutsi population as a whole, and associated this group with the
enemy of democracy in Rwanda. As the mastermind of RTLM, Nahimana set in motion
the communications weaponry that fought the “war of media, words, newspapers and radio
stations” he described in his Radio Rwanda broadcast of 25 April as a complement to
bullets. Nahimana also expressed his intent through RTLM, where the words broadcast
were intended to kill on the basis of ethnicity, and that is what they did.

347, With respect to mens rea, the Appeals Chamber recalls that the indictment may either
(i) plead the state of mind of the accused, in which case the facts by which that matter is to be
established are matters of evidence, and need not be pleaded; or (ii) the evidentiary facts from
which the state of mind is to be inferred.®*

820 Nahimana Appellant’s Brief, paras. 116-118.
) 1pid., para. 119: Appellant Nahimana is referring to the testimonies of Witnesses Rizvi and Ruzindana of
March 2002,

822 Ibid., paras. 120-121.

23 Gee also Jugement, para. 969: “Based on the evidence set forth above, the Chamber finds beyond a
reasonable doubt that Ferdinand Nahimana, Jean-Bosco Barayagwiza and Hassan Ngeze acted with intent to
destroy, in whole or in part, the Tutsi ethnic group.”
%24 Blaskié Appeal Judgement, para. 219.
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348. The Appeals Chamber notes that, for each of the counts in the Nahimana Indictment
that are based on Article 2 of the Statute, the Prosecution pleads Appellant Nahimana’s intent
“to destroy, in whole or in part, an ethnic or racial group as such”.*” The Appeals Chamber
therefore considers that the Prosecution satisfied its obligation to plead in the Indictment the
Accused’s mens rea, in this case the intent to commit genocide. Even though the interview
granted to Radio Rwanda is not pleaded in the Nahimana Indictment, and even though the
article, “Rwanda: Current Problems and Solutions™, and the RTLM broadcasts are referred to
without being presented therein as an expression of the Appellant’s criminal intent,® this
does not amount to a defect in the Indictment. The Appeals Chamber considers these three
items to be matters of evidence establishing that the Appellant had the intent alleged by the
Prosecution, which did not need to be pleaded in the Indictment. Therefore the Trial Chamber
did not commit an error in finding, in reliance on these items, that the Appellant possessed
genocidal intent. The appeal on this point is dismissed.

D. Appellant Baravagwiza’s new grounds of appeal

349. In addition to the two heads of appea! set out in his Appellant’s Brief,*” at the appeal
hearing of 17 January 2007 Appellant Barayagwiza raised six additional grounds, which he
had not raised previously in his appeal submissions. In the circumstances of the case and in
the interests of justice, the Appeals Chamber decided to admit these additional grounds®® and
authorised the Prosecutor to file a response® and Appellant Barayagwiza to file a reply.*®

350. By way of preliminary point, the Appeals Chamber states that it will not examine
Appellant Barayagwiza’s submission with regard to the widespread or systematic attacks
carried out prior to 1994,%' since the Appellant makes no specific argument in support
thereof, failing to point to any error on the part of the Trial Chamber or its possible impact on
the verdict.

1. Broadcasts prior to 6 April 1994

351.  Appellant Barayagwiza submits that the Trial Chamber erred in finding him guilty of
direct and public incitement to commit genocide and persecution as a crime against

*2% Nahimana Indictment, p. 17 (Count 1), p. 18 (Counts 2 and 3), p. 19 (Count 4).

%8 There is a brief reference to the article in paragraph 5.15 of the Nahimana Indictment (see also para. 5.17)
while there are numerous references to RTLM broadcasts (see inter alia, paragraphs 5.11, 6.6 and 6.12 of the
Nahimana Indictement).

82 Barayagwiza Appellant’s Brief, paras. 283 and 307.

%28 Decision of § March 2007.

%% The Prosecutor’s Response to the Six New Grounds of Appeal Raised by Counsel for Appeliant Barayagwiza
at the Appeals Hearing on 17 January 2007, 14 March 2007 (“Prosecutor’s Response to the New Grounds of
Appeal™).

t) Appellant Jean-Bosco Barayagwiza’s Reply to “Prosecutor Response to the Six New Grounds of Appeal
Raised by Counsel for Appellant Barayagwiza at the Appeals Hearing on 17 January 20077, 21 March 2007
(“Barayagwiza’s Reply to the New Grounds of Appeal”). The Appeals Chamber observes that Appellant
Nahimana authorised himself to file a reply to the Prosecutor’s Response to the New Grounds (Réponse de la
Défense a The Prosecutor’s Response to the Six New Grounds of Appeal Raised by Counsel for Appellant
Barayagwiza at the Appeals Hearing on 17 January 2007”, filed on 20 March 2007). The Appeals Chamber wiil
not examine the reply filed by Appellant Nahimana, as it is not provided for in the Statute or the Rules and was
not authorised by the Appeals Chamber.

! Barayagwiza Appellant’s Brief, para. 283.
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humanity®™ on the basis of RTLM broadcasts prior to 6 April 1994, since these broadcasts
were not pleaded in the Barayagwiza Indictment or in the Prosecutor’s Pre-Trial Brief."”

352. While emphasizing that this submission by Appellant Barayagwiza was not raised in
his Notice of Appeal, but rather in his Appellant’s Brief, and that this would suffice for the
Appeals Chamber to refuse to consider it, the Appeals Chamber would nonetheless refer to its
analysis of a similar submission by Appellant Nahimana, following which it found that there
were no defects in the Nahimana Indictment.™ Since the Barayagwiza Indictment contains
the same information in this regard as the Nahimana Indictment,™ the Appeals Chamber
reiterates its finding and dismisses the appeal on this point.

2. Appellant Barayagwiza’s position within RTLM

353. Appellant Barayagwiza submits that the Trial Chamber relied on facts that were not
pleaded or not set out in sufficient detail in his Indictment in finding him liable on the basis
of the RTLM broadcasts.

. (a) Superior-subordinate relationship

354, Appellant Barayagwiza submits that the Trial Chamber erred in finding him
criminally responsible as an RTLM superior pursuant to Article 6(3) of the Statute, whereas
the Indictment set out the alleged superior-subordinate relationship in very general terms and
failed to inform him of the material facts relating to his alleged control over RTLM
employees.™ In his Reply to the New Grounds of Appeal, the Appellant adds that neither the
Prosecutor’s Pre-Trial Brief nor the Opening Statement®’ cured the defects identified and
submits that he suffered serious prejudice in the preparation of his defence.™

355. The Trial Chamber found Appeliant Barayagwiza guilty of genocide, direct and
public incitement to commit genocide, extermination and persecution as crimes against
humanity, by virtue of his position as a superior of RTLM. It was satisfied that the Appeliant
incurred criminal responsibility under Article 6(3) of the Statute for “his active engagement
in the management of RTLM prior to 6 April, and his failure to take necessary and reasonable
measures to prevent the killing of Tutsi civilians instigated by RTLM”.*?

82 Even though Appelant Barayagwiza does not expressly refer to the existence of defects in the Indictment in
relation to the crime of persecution, the Appeals Chamber understands that he is raising the point, since Ground
36 is set out in his Appellant’s Brief under the heading, Crime of Persecution.

%3 Barayagwiza Appellant’s Brief, para. 307, referring to Nahimana Appellant’s Brief, paras. 102-109, which in
turn refer to paras. 1.30, 1.32 and 6.6-6.17 of the Nahimana Indictment — the same paragraphs as those in the
Barayagwiza Indictment, except for paras. 6.6 and 6.17 — and to paras. 47 and 48 of the Prosecutor’s Pre-Trial
Brief.

%34 See supra IX. C. 3.

85 The Appeals Chamber refers to paras. 5.10, 520, 6.6, 6.9, 6.15, 6.20 and 6.23 of the Barayagwiza
Indictment.

836 T(A) 17 January 2007, pp. 58-59.

7T, 23 October 2000 (“Opening Statement”).

838 Barayagwiza’s Reply to the New Grounds of Appeal, paras. 11-13, 16, 18-19.

9 Judgement, para. 973. See also paras. 1034, 1064 and 1082, referring to para. 973 (the Appeals Chamber
considers that the reference to paragraph 977 in paragraph 1034 must be a typographical error).
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356. The AppeaIs Chamber has already recalled the material facts that must be pleaded

with respect to responsibility under Article 6(3) of the Statute.*® In this instance, the Appeals
Chamber notes that the Barayagwiza Indictment states that:

(i) Appellant Barayagwiza “was a member of the Comité d’initiative for the
private company Radio Télévision Libre des Mille Collines (RTLM s.a.) and a
senior official of its radio station, RTLM”*" and that he exercised “authority
and control over RTLM Ltd.,, RTLM radio, reporters, announcers and
employees, like Georges Ruggiu, Valérie Bemeriki and others”;*?

(i)  His subordinates were broadcasting messages inciting the general public and
the militia groups in exterminating all the Tutsis and eliminating the moderate
Hutus and some Belgian nationals;**

(iii)  Between January and July 1994, Appellant Barayagwiza “knew or had reason
to know that his subordinates [...] were broadcasting messages inciting, aiding
and abetting the population and the militia groups in exterminating the Tutsis
and eliminating the moderate Hutls and Belgian nationals™®* and “knew or
had reason to know that the programs, speeches, or messages broadcast by
RTLM resulted in widespread massacres of the Tutsi population”;* and

(iv) The Appellant “did not take reasonable steps to prevent or punish the
perpetrators”.*

357. In view of the foregoing, the Appeals Chamber considers that the material facts
relating to Appellant Barayagwiza’s superior responsibility at RTLM were set forth in the
Indictment with sufficient clarity. As he was informed of each of the aforementioned
aliegations for each count under Article 6(3),’ the Appellant was, in the opinion of the
Appeals Chamber, fully in a position to prepare his defence. The Appeals Chamber finds that
the Indictment contained no defects in this regard and accordingly dismisses the Appellant’s
appeal on this point.

(b) Status as “number two” and active member of the RTLM Steering Committee

358. Appellant Barayagwiza submits that the Trial Chamber erred in basing itself on his
status as “number two™ at RTLM and active member of the Steering Committee whereas
these facts were not pleaded in the Indictment.™®

359. The Trial Chamber found that Appellant Barayagwiza was the “No. 2” of RTLM*®
and that he was one of the most active members of its Steering Committee.*® It went on to

840 See supra IX. B.
%! Barayagwiza Indictment, para, 4.2. See also para. 7.13,
%2 Ibid., para. 6.20. See also para. 4.4,
3 Ibid., paras. 6.6-6.19. See also para. 5.20.
¥4 Ibid., para. 6.23.
85 Ibid., para. 6.24.
6 Ibid., para. 6.23.
87 Ibid., pp. 25-29, referring to the relevant paragraphs.
8 T(A) 17 January 2007, p. 75. See also Barayagwiza's Reply to the New Grounds of Appeal, paras. 23-27.
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find that the Appellant exercised superior responsibility for RTLM broadcasts by virtue of,
inter alia, these two positions, and it found him guilty of genocide, direct and public
incitement to commit genocide, extermination and persecution as crimes against humanity
pursuant to Article 6(3) of the Statute.™'

360. The Appeals Chamber finds that the fact that Appellant Barayagwiza’s positions as
“number two” and active member of the RTLM Steering Committee are not pleaded in the
Barayagwiza Indictment does not render the Indictment defective. The Appeals Chamber
considers that these two facts do not amount to material facts, but rather to matters of
evidence establishing the authority or control exercised by the Appellant over RTLM
employees, as alleged in the Indictment.* The Appeals Chamber dismisses the appeal on this
point.

3. Appellant Barayagwiza’s position within the CDR

361. Appellant Barayagwiza complains that the Trial Chamber relied on facts that were not
pleaded or not clearly set forth in the Barayagwiza Indictment in finding him guilty on the
basis of his activities within the CDR.

(@) The elements of superior responsibility

362. As in the case of RTLM, Appellant Barayagwiza contends that the Indictment did not
inform him of the material facts pleaded in support of the allegation that he was a superior
who had effective control over members of the CDR.* In particular, he denounces: (1) the
fact that he was not provided with sufficiently detailed information on the identity of his
alleged subordinates and on the alleged criminal acts committed by them, and (2) the fact that
the Indictment contained no indication regarding his material ability “to prevent or punish
any crime imputed to his supposed subordinates”.** Appellant Barayagwiza further contends
that the Indictment did not sufficiently plead his conduct showing that (1) he “knew or had
reasons to know” that crimes were about to be committed or had been committed by his
subordinates; (2) failed to take necessary and reasonable measures to prevent such criminal
acts or to punish their perpetration.*”

363. The Prosecutor responds that the Indictment clearly set forth the alleged superior-
subordinate relationship, the criminal conduct of his subordinates and the fact that he had the
requisite knowledge within the meaning of Article 6(3} of the Statute.®*

364. The Trial Chamber found that Appellant Barayagwiza “had superior responsibility
over members of the CDR and its militia, the /mpuzamugambi”, and found him guilty of

#9 Judgement, paras. 560 and 567.

80 Ibid., paras. 554 and 562.

8 Ipid., para. 973. See also paras. 1034, 1064 and 1082, referring to para. 973 (as explained in footnote 839, the
A!)peals Chamber considers the reference to paragraph 977 in paragraph 1034 to be a typographical error ).

85! Barayagwiza Indictment, paras. 4.2, 4.4, 6.20-6.22 and 7.13.

853 T(A) 17 January 2007, pp. 57-59.

4 dem. See also Barayagwiza’s Reply to the New Grounds of Appeal, paras. 11-15, 17-19.

%5 Ihid., p. 58. See also Barayagwiza’s Reply to the New Grounds of Appeal, paras. 13 and 14.

856 Prosecutor’s Response to the New Grounds, paras. 8-11, 13, 15 and 16, referring to the Barayagwiza
Indictment, paras. 4.4, 7.3-7.10, and to the Prosecutor’s Pre-Trial Brief, paras. 71, 87, 89, 90, 92-96.
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genoclde pursuant to Article 6(3) of the Statute “for his active engagement in CDR, and his
failure to take necessary and reasonable measures to prevent the killing of Tutsi civilians by
CDR members and Impuzamugambi”® It also found him guilty of direct and public
incitement to commit genocide, as well as extermination and persecution as crimes against
humanity pursuant to Article 6(3) of the Statute, for “the acts of direct and public incitement
to commit genocide caused by CDR members”,*® for “the killing of Tutsi civilians by CDR
members and Impuzamugambi™® and for “the advocacy of ethnic hatred or incitement of
violence against the Tutsi population by CDR members and Impuzamugambi”.*

365. The Appeals Chamber notes that the Barayagwiza Indictment states that:

(1)  In his capacity as a CDR official, Appellant Barayagwiza exercised effective
control over members of the CDR and the Jmpuzamugambi militiamen;*'

(2) Between January and July 1994, in Kigali and in Gisenyi préfecture, his
subordinates committed or participated in crimes against the Tutsi population
and numerous moderate Hutus;*? and

(3)  The Appellant “knew or had reason to know that his subordinates [...] had
committed” such crimes.*®

366. While it finds that the material facts enumerated above were set forth with the
requisite detail, the Appeals Chamber notes nonetheless that the Barayagwiza Indictment
does not plead the fact that Appellant Barayagwiza was charged with failure to take necessary
and reasonable measures to prevent the commission of the alleged crimes or to punish the
perpetrators thereof. The Barayagwiza Indictment is therefore defective in that it does not
inform the Appellant of one of the material facts underpinning the charge based on Article
6(3) of the Statute.

367. The Appeals Chamber notes that the Barayagwiza Indictment was not cured of its
defect by the timely disclosure of clear and consistent information on this subject. While the
Prosecutor evokes the Appellant’s direct participation in the commission of crimes by the
CDR militiamen,** in his Pre-Trial Brief he simply mentions — extremely vaguely and
without referring to the Appellant — that, in order to establish command responsibility, it is
necessary to prove that the Accused did not use his ability to prevent or punish.** None of the
summaries of the anticipated testimonies of Prosecution witnesses makes reference to this

%7 Judgement, para. 977.
88 Ibid,, para. 1035, referring to para. 977.
839 > Ibid, para. 1066, referring to para. 977.
Ibtd para. 1083, referring to para. 977.
%! Barayagwiza Indictment, paras. 4.4 and 7.13.
%2 bid., paras. 7.1-7.4, 7.7-7.10 and 7.13.
3631b;d paras. 7.10 and 7.13.
% See, inter alia, the allegations of distribution of weapons and money, instigation and orders in paragraphs 84-
86, 89, 90, 92 of the Prosecutor’s Pre-Trial Brief.
%5 Prosecutor’s Pre-Trial Brief, para. 216.
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allegat:on366 and neither does the Prosecutor make reference thereto in his Opening
Statement.®’

368. The Appeals Chamber notes, however, that at no time during the trial did Appellant
Barayagwiza complain about the vagueness of the Indictment in relation to this specific
point.®™® It was therefore for him to show that his ability to prepare his defence was seriously
impaired, but he has failed to do so: with the exception of very general allegations of
prejudice, the Appellant has failed to demonstrate that he suffered material prejudice as a
result of the Prosecution’s failure to comply with its obligations. The Appeals Chamber
accordingly dismisses the Appellant’s appeal on this point.

(b) National President and membership in the Executive Committee

369. Appellant Barayagwiza contends that the Trial Chamber erred in finding that he had
become the CDR National President after the murder of Martin Bucyana®” and that he was a
member of CDR’s Executive Committee® — facts on which the Indictment was silent.

370. The Trial Chamber relied, inter alia, (i) on the fact that Appellant Barayagwiza was
CDR’s National President in finding him liable under Article 6(3),*” and (ii) on the fact that
he was a member of the national Executive Committee in finding him liable under Article
6(1).52 Even though these facts were not pleaded in the Barayagwiza Indictment — which
referred to his duties as Chairman of the CDR’s regional committee for Gisenyi préfecture®”
— the Appeals Chamber finds that the Trial Chamber made no error. In the Chamber’s view,
these were not material facts that should have been pleaded in the Indictment, but rather
evidence designed to show the authority, influence or power of instigation exercised by the
Appellant over CDR members, as was pleaded in his Indictment.* The appeal on this point is
dismissed.

86 See Summary of Anticipated Testimonies of 25 September 2000, attached to the Prosecutor’s Pre-Trial Brief,
made available in French on 4 December 2000.
%7 The Prosecutor’s statements that “I have found no instance in which any of the three defendants [...] opposed
the policy of Hutu Supremacy, sought to revoke it or to have it changed” and “None of the defendants [...] took
any steps to dissociate themselves from the genocide or to exit the conspiracy” (Prosecutor’s Opening
Statement, T. 23 October 2000, p. 134) are far too vague in the opinion of the Appeals Chamber to constitute
clear information, especially as they were made in relation to RTLM and the Kangura publications.
%8 I his Motion on Defects in the Indictment, of 19 July 2000, Appellant Barayagwiza impugns only the
vagueness of the Indictment with respect to the identity of his alleged subordinates and to the fact that he knew
of, or had reason to know of, their criminal conduct: The Prosecutor v. Jean-Bosco Barayagwiza, Case
No. ICTR 97-19-T, Objection Based on Defects in the Indictment (Rule 72 of the RPE), 19 July 2000
(“Objection on Defects in the Indictment of 19 July 2000”), p. 23. See also Closing Brief for Jean Bosco
Barayagwiza, filed confidentially on 31 July 2003 (“Barayagwiza’s Closing Brief’), pp. 48-53 (on the
Appellant’s capacity as a superiot), 56 (on the violation of the Appellant’s rights) and 66-69 (on the Appellant’s
role within the CDR).
%% T(A) 17 January 2007, p. 59. See also Barayagwiza’s Reply to the New Grounds of Appeal, paras. 20 to 22,
%0 Ibid., p. 68. See also Barayagwiza’s Reply to the New Grounds of Appeal, para. 23.
¥ Judgement, para. 977 (genocide). See also paras. 1035 (direct and public incitement to commit genocide),
1066 (extermination) and 1083 (persecution) referring to para. 977.
¥2 Judgement, para. 975 (genocide) and 1035 (direct and public incitement to commit genocide) referring to
para. 276 in particular. See also paras. 1065 {extermination) and 1083 (persecution) referring to para. 975.

" Barayagwiza Indictment, paras. 4.2 and 7.6.
%74 Ibid., paras. 4.4, 5.1, 6.20,6.23,7.3,7.4, 7.6 and 7.13.
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4. Distribution of weapons in Mutura [o /)‘731' H'

371. Appellant Barayagwiza contends that neither the Indictment, or any other of the
Prosecutor’s pre-trial filings, included the allegation that he had come to Mutura, Gisenyi
préfecture, a week after President Habyarimana’s death, in order to deposit weapons in
Ntamaherezo’s house for onward distribution to three secteurs, as claimed by Witness
AHB.** The Appellant denounces in particular the fact that he was not notified before or
during the trial of: (1) the exact date on which he distributed the weapons; (2) the allegation
that he came to Mutura in a red vehicle driven by a driver bringing “tools” to kill the Tutsi;
(3) the exact identity of the other people involved in the distrtbution of weapons and his ties
with them; (4) the names and description of Mizingo, Kabari, Kanzenze, Cyambara and
Mubhe villages; (5) the gatherings of Hutu in Kanzenze, Nyamirambo and Cyambara secteurs
for the distribution of weapons; and (6) the alleged inauguration of an RTLM antenna in
1994 %

N BN e
. - .
. .

372. The Prosecutor responds that he had provided Appellant Barayagwiza with timely,
clear and consistent information in respect of this charge. He submits that the Barayagwiza
Initial Indictment,’”’ Barayagwiza’s Indictment,” the Prosecutor’s Pre-Trial Brief,*” and all .
the supporting materials disclosed on 22 October 1997, 28 June 1999 and
14 April 2000% stated expressly that Appellant Barayagwiza had distributed weapons to
CDR militiamen in Gisenyi préfecture and, in particular, that he had transported weapons
from Kigali to Mutura in order to distribute them to the Impuzamugambi.*® The Prosecutor
further submits that the Appellant cross-examined Witness AHB on this issue without raising
any objection. Lastly, he argues that the Appellant contested the merit of the testimony in his
Closing Brief, demonstrating his ability to defend himself against the charge.®

*75 The Appellant refers to Witness AHB’s written statement dated 22 June 2000 and to his testimony before the
Trial Chamber.

5% T(A) 17 January 2007, pp. 77-78.

577 Barayagwiza Initial Indictment, para. 3.5,

%78 Barayagwiza Indictment, paras. 5.1 and 5.17.

%79 Prosecutor’s Pre-Trial Brief, paras. 91-96, 106, 135.

80 The Prosecutor v. Jean-Bosco Barayagwiza, Case No. ICTR-97-19-T, Summary of supporting material,
22 Octobet 1997 (“Supporting material of 22 October 1997”), para. 3.5, pp. 4-8.

%\ The Prosecutor v. Jean-Bosco Barayagwiza, Case No. ICTR-97-19-T, Supporting Material, 28 June 1999 .
S“Supporting material of 28 June 1999”), p. 68.

82 The Prosecutor v. Jean-Bosco Barayagwiza, Case No. ICTR-97-19-T, Supporting Material, filed in English
on 14 April 2000 and in French on 15 April 2000 (“Supporting Material of 14 April 2000™), para. 5.17, pp. 71-
74 of the English version.

58 prosecutor’s Response to the New Grounds of Appeal, paras. 25-28. The Prosecutor further argues that it was
stated in the summary of the Prosecution’s proposed will-say statements of 25 September 2000 that Witness
AHB would corroborate Witness AAJ's testimony on this charge (referring to the summary of the Prosecution’s
anticipated testimonies of 25 September 2000, p. 3687 (Registry pagination), and also to T. 13 June 2001, p. 131
(closed session on Prosecution motion)). The Prosecutor further referred to Witness AHB’s written statement
disclosed on 29 May 2001 and summaries of anticipated testimony of Prosecution witnesses disclosed on
7 June 2001 (Prosecutor’s Response to the New Grounds of Appeal, paras. 29-30, referring to the Summary of
Anticipated Testimony of Additional Prosecution Witnesses for Disclosure to Defence and Judges of Trial
Chamber I, 7 June 2001, p. 2238 (Registry pagination)).

84 Prosecutor’s Response to the New Grounds of Appeal, paras. 32-33. See also Confidential Annexes to the
Prosecutor’s Response to the New Grounds of Appeal raised by Counsel for Appellant Barayagwiza at the
Appeals Hearing on 17 January 2007, 14 March 2007, reproducing Witness AHB’s written statement,
pp. 10000/A to 10003/A (Registry pagination).
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373. In his reply, Appellant Barayagwiza reiterates that he had not been informed of the
material facts and was thus not in a position to challenge the new allegations by Witness
AHB because of the incompetence of his Counsel at that time.*

374. On the basis of Witness AHB’s testimony, the Trial Chamber found that Appellant
Barayagwiza “came to Gisenyi, one week after 6 April, with a truckload of weapons that
were distributed to the local population and used to kill individuals of Tutsi ethnicity” and
that he had “played a leadership role in the distribution of these weapons”.* It relied on this
fact to find the Appellant guilty, under Atrticle 6(1) of the Statute, of extermination as a crime
against humanity “for his acts in planning the killing of Tutsi civilians”.*’

375. The distribution of weapons charge was pleaded in paragraph 5.17 of Barayagwiza’s
Indictment:

Between June 1993 and July 1994, in Gisenyi préfecture, the Interahamwe and CDR
militiamen, the impuzamugambi, underwent military training and received weapons from
Jean-Bosco Barayagwiza and Hassan Ngeze, an Inferahamwe leader.

376. The Appeals Chamber further notes that the Indictment stated that Appellant
Barayagwiza had, in 1990, “worked out a plan” to distribute weapons to militiamen with the
intent to exterminate the Tutsi population;™ that in 1991, the Appellant had, in collaboration
with others, “planned the killing of Bagogwe Tutsis in Mutura commune, Gisenyi préfecture
and Bugesera” and distributed weapons to Interahamwe and Impuzamugambi militiamen;™
and that “starting on 7 April 1994, in Gisenyi, members of the CDR, including Hassan

Ngeze, militiamen and military personnel [...] distributed weapons”.*

377. While paragraph 5.17, read in light of the entire Indictment, provided some
information about the alleged distribution of weapons, the Appeals Chamber finds that it
manifestly lacked specificity as to the dates and locations of the alleged distributions. The
indication that the distributions took place between “June 1993 and July 1994” was not
specific enough for Appellant Barayagwiza to know what incidents were referred to. The
reference to “Gisenyi préfecture” was also too imprecise for the Appellant to understand that
it was specifically about Mutura. However, there can be no grounds for appeal in regard to
the failure to mention the other points listed by the Appellant, since these were either
evidentiary matters or mere contextual points.

378. The Appeals Chamber will now examine whether Appellant Barayagwiza received
timely, clear and coherent information as to the dates and locations of the alleged distribution
of weapons.

379. As regards the specific location of the distribution of weapons, the Appeals Chamber
notes that the summary of Witness AAJ’s anticipated testimony disciosed in the Supporting

%85 Barayagwiza’s Reply to the New Grounds of Appeal, paras. 28-33.

&6 Judgement, para. 954, referring to the factual findings made in para. 730. See also paras. 720-729.
%87 Ibid,, para. 1067, referring to para. 954.

%% Barayagwiza Indictment, para. 5.1.

¥1bid., para. 5.22.

*N1bid., para. 7.7.

A07-0137 (E) 115

[ Translation certified by LSS, ICTR |




Ferdinand Nahimana, Jean-Bosco Barayagwiza, Hassan Ngeze v. The Prosecutor, Case No. ICTR-99-52-A

AR JoFbhis|f

Matenal of 14 April 2000, and in the summary of testimonies scheduled by the Prosecutor
of 25 September 2000, specifically mentioned Barayagwiza’s involvement in the
distribution of weapons in Mutura. This echoes the information disclosed in the Supporting
Material of 22 October 1997** and 28 June 1999.* Moreover, the Appellant himself referred
to the location in connection with the charge of weapons distribution in one of his motions on
the form of the Indictment.** Although it was disclosed late to the Appellant, Witness AHB’s
written statement also made a clear reference to Mutura commune.® In view of the
foregoing, the Appeals Chamber is of the view that Barayagwiza Indictment was cured of its
defect as to the location of the distribution of weapons by the timely disclosure of clear and
coherent information.

380. As to the date of the distribution of weapons, the Appeals Chamber notes that neither
the Supporting Material of 22 October 1997, 28 June 1999 and 14 April 2000, nor the
Prosecutor’s Pre-Trial Brief, nor the Opening Statement, provided precise information.
However, the Chamber notes that Witness AHB referred more precisely to “April 1994” in
his written statement disclosed on 29 May 2001,*" temporal information which was also
given in the summary of Witness AHB’s anticipated testimony,* disclosed in June 2001. As
that disclosure was made several months after the trial started, it could not fully cure the
defect in the Barayagwiza Indictment.

381. The Appeals Chamber notes that Appellant Barayagwiza had complained about the
vagueness of the dates before the Trial Chamber® It was therefore incumbent on the
Prosecutor to demonstrate that the Appellant’s ability to prepare his defence had not been
significantly impaired. The Appeals Chamber considers that the Prosecutor did this. The
content of Witness AHB’s cross-examination carried out by Counsel for the Appellant®™ and
the fact that, in his Closing Brief, the Appellant specifically contested at length AHB’s
testimony about the distribution of weapons in Mutura commune, “a week after the
assassination of President Habyarimana”,™ show that the Appellant’s ability to prepare his
defence was not significantly impaired. The appeal on this point is dismissed.

5. Supervision of roadblocks

382. Appellant Barayagwiza contends that the Trial Chamber relied on the fact that he was
supervising roadblocks manned by Impuzamugambi, whereas the Indictment gave no detail as

%1 Supporting Material of 14 April 2000, summary of Witness AAJ’s anticipated testimony, para. 5.17, p. 70.
2 Prosecution’s Summary of anticipated testimony of 25 September 2000, p. 3687 (Registry pagination).
893 . Supporting Material of 22 October 1997, para. 3.5, pp. 6-7.
Supportmg Material of 28 June 1999, para. 5.17, pp. 73-74 {Witness AAJ).
% The Prosecutor v. Jean-Bosco Barayagwiza, Case No. ICTR-97-19-T, Defence Submissions on the Motion
on Defects in the Form of the Indictment, 18 October 1969, p. 10.
5% Witness AHB’s written statement disclosed to the Appellant on 29 May 2001 (See annex to the Prosecutor’s
Response to the New Grounds of Appeal, Confidential Annex 1, pp. 10003/A to 10000/A (Registry pagination).
" Summary of Anticipated Testimony of Additional Prosecution Witnesses for Disclosure to Defence and
Judges of Trial Chamber I, 7 June 2001, p. 22381 (Registry pagination).
5% Annex to the Prosecutor’s Response to the New Grounds of Appeal, Confidential Annex 1, pp. 10003/A to
lOOOO/A (Registry pagination).
%99 Objection Based on the Defects in the Form of the Indictment of 19 July 2000, p. 16.
%9 T, 27 November 2001, pp. 160-181 and T. 28 November 2001, pp. 1-93. The Appeals Chamber refers to its
analyms supra(IV. A, 2 ) of the Appellant’s submission in respect of the incompetence of his Counsel.
%! Barayagwiza’s Closing Brief, p. 191. See also pp. 188-198,
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to the identity of the CDR members or militiamen manning the said roadblocks or as to the
date on which the Appellant had been seen at the roadblocks giving them orders.™ The
Appellant submits that this defect, which he raised before the Trial Chamber, was not cured
by the pre-trial filings.”®

383. The Trial Chamber relied on the fact that Appellant Barayagwiza supervised
roadblocks manned by Jmpuzamugambi in finding him guilty of genocide, direct and public
incitement to commit genocide, persecution and extermination as crimes against humanity
under Articles 6(1) and 6(3) of the Statute.™

384. The charge relating to the supervision of roadblocks in Kigali was set out in
paragraph 7.3 of the Barayagwiza Indictment:

After 6 April 1994, Jean-Bosco Barayagwiza supervised roadblocks located between

Kiyovu hotel and the Cercle Sportif de Kigali, in the neighbourhood in which he resided.

He supervised these roadblocks along with a member of the Presidential Guard. Jean-

Bosco Barayagwiza instructed the CDR militiamen and members who were manning the
. roadblocks to eliminate all the Tutsis and Hutu opponents.

385. The Appeals Chamber considers that the Barayagwiza Indictment states with the
required degree of precision the crime he was accused of, the nature of the subordinate
relationship between the Appellant and his subordinates, the identity of those subordinates
and the crimes they were charged with, as well as the identity of the victims® and the
geographical boundaries within which the crimes were committed. However, the Appeals
Chamber concedes that the time period stated may at first sight appear too imprecise.

386. In his Motion of 19 July 2000 alleging defects in the form of the Indictment,
Appellant Barayagwiza contested the lack of specificity as to dates.”® The Trial Chamber
dismissed that allegation in its Oral Decision of 26 September 2000 (Barayagwiza) on the
grounds that “the terms and expressions listed in the motion are not such as to deprive the

Accused of an understanding of the charges against him”.*’

%2 T(A) of 17 January 2007, p. 82. See also the Barayagwiza’s Reply to the New Grounds of Appeal,
aras. 34-36.

. 3 Idem. See aiso Barayagwiza’s Reply to the New Grounds of Appeal, para. 35, referring to Objection Based
on the Defects in the Form of the Indictment of 19 July 2000. Appellant Barayagwiza also refers to an oral
decision of 26 September 2000, T. 26 September 2000, pp. 13-15 (“Oral Decision of 26 September 2000
(Barayagwiza)™).

%% Judgement, paras. 975, 977, 1035, 1065-1067 and 1083. See also para. 954, referring to the factual findings
made in para. 719; para. 707 (Witness ABC), Although the Trial Chamber did not rely expressly on those acts in
relation to Article 6(3) of the Statute, the Appeals Chamber is of the view that it implicitly referred to them
when it stated in para. 977 of the Judgement that Appellant Barayagwiza “supervised his subordinates, the CDR
members and Impuzamugambi militia, in carrying out the killings and other violent acts™. See also paras. 1035,
1066 and 1083.

%5 The Appeals Chamber stresses that where the Prosecution alleges that an accused personally committed the
criminal acts in question, it must plead the identity of the victim with the greatest precision. See Ntagerura et al.
Appeal Judgement, para. 23; Naletitié and Martinovi¢ Appeal Judgement, para. 58 (a contrario), Kupreski¢ et
al. Appeal Judgement, paras. 89-90.

%% Objection Based on the Defects in the Form of the Indictment of 19 July 2000, pp. 17-18. See also The
Prosecutor v. Jean-Bosco Barayvagwiza, Case No. ICTR-97-19-T, Defence Brief on the Amendment of the
Indictment of 23 October 1997 presented by the Prosecution on 28 June 1999, filed on 19 October 1999,

ara. 60.
b T. 26 September 2000 (Decisions), pp. 13-14:
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" 387." The Appeals Chamber endorses the Trial Chamber’s findings in respect of the charge
relating to the roadblocks. Considered within the context of the entire chapter in which it was
set out (“Statement of facts: other violations of international humanitarian law™), the charge
in paragraph 7.3 is understood as being confined to the period April to July 1994 %% Although
that period of time was approximate and relatively long, it was not too imprecise in the
Appeals Chamber’s view considering the nature of the charge: it was not a question of one or
two isolated incidents but repeated acts over a period of time. A review of the Indictment
shows that Appellant Barayagwiza knew that he was accused of having supervised the
“roadblocks located between Kiyovu hotel and the Cercle Sportif de Kigali” during that
period. The summaries of the anticipated testimonies of the two witnesses disclosed by the
Prosecutor in support of the allegation also made mention of several incidents.™®

-

388. The Appeals Chamber considers that the time-frame indicated by the Prosecutor in
paragraph 7.3 provided sufficient information for Appellant Barayagwiza to understand the
charge against him and to prepare his defence. The appeal on this point is therefore
dismissed.

E. Appellant Ngeze's submissions

389. In his Notice of Appeal, Appellant Ngeze submits that the Trial Chamber erred in: (i)
allowing the Prosecutor to amend the Initial Indictment by adding the count of genocide;*'°
(ii) dismissing not only his Motion for specificity of the Indictment dated 19 January 2000,
but also all of his preliminary objections to defects in the Indictment;”"’ and (iii) basing its
factual and legal findings on the competition jointly organized by RTLM and Kangura in
March 1994, whereas this material fact was not pleaded in the Indictment.”* Each of these
submissions will now be considered in turn by the Appeals Chamber.

1. Authorization to amend the Indictment

390. Appellant Ngeze argues that the Trial Chamber erred when, on 5 November 1999, it
authorized the Prosecutor to add a count of genocide to the Indictment against him. He first
argues that that amendment should not have been authorized, since he did not receive in a
timely manner the supporting materials appended to the Prosecutor’s motion of 1999 to

In the decision it rendered in The Prosecutor v. Ferdinand Nahimana, this Trial Chamber
held — and I quote, in substance, page 5 of the decision:

The Trial Chamber considers that the lack of certain information in the allegations of the
indictment does not render the indictment defective, provided the Accused is in a position
to understand the charges against him. The Chamber adopts the same position in the
present case. The terms and expressions listed in the motion are not such as to deprive the
Accused of an understanding of the charges against him.

As regards the alleged lack of specificity of dates and locations in the indictment and the
role played by the Accused, the Chamber recalls that the indictment should be read in
conjunction with the supporting material.

8 See Barayagwiza Indictment, para. 7.11.

%9 Supporting Material of 14 April 2000, p. 119 (Witnesses FT and ABC).

19 Ngeze’s Notice of Appeal, paras. 13-15,

! Ibid., para. 16.

2 1bid, paras. 17-21.
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amend the Indictment (“Annex C”)"” and that he was not therefore able to respond properly
to the motion.”* The Appeals Chamber understands that the Appellant, despite the confusion
in his argument, also alleges a contradiction between the Decision of 5 November 1999
(granting leave to amend the Indictment)®* and an oral decision of 26 September 2000°"°
(dismissing the preliminary objections raised by the Appellant)’'” on the consideration of said
supporting material by the Trial Chamber.”® The Appeals Chamber further understands that
the Appellant denounces the fact that the Trial Chamber in its Decision of 5 November 1999
authorized the addition of the count of genocide notwithstanding that it had been dismissed
by the Confirming Judge and that the Prosecutor was presenting the same “material facts” in
support of the Amended Indictment.””’

391. The Appeals Chamber notes that Appellant Ngeze has referred only in very general
terms to the prejudice he allegedly suffered from the fact that the supporting materials were
not disclosed to him until 5 November 1999. In its Decision of 5 November 1999, the Trial
Chamber held that the disclosure of supporting material “is required only if the proposed
r amendment is granted and if, pursuant to Rule 50, the accused makes another initial
. appearance on the new charges”.”® The Trial Chamber further held that, “pursuant to
Rule 72(B)(ii) of the Rules, the Defence has the opportunity to raise any objections [...]
within sixty days following disclosure of the supporting material”.” In any event, the Trial
Chamber indicated that it had not taken account of Annex C, but, rather, had based its
decision on the oral arguments and written submissions presented by Defence and
Prosecution.’”?® The Appellant has failed to give any indication of how the Trial Chamber
erred or how its decision in practice affected the preparation of his defence. The appeal on

this point is therefore dismissed.

392, Furthermore, the Appeals Chamber is of the view that, while the Trial Chamber
indicated in its Oral Decision of 26 September 2000 (Ngeze) that it had relied “on an
extensive review of the documents annexed to the motion” in rendering the Decision of

%3 The Prosecutor v. Hassan Ngeze, Case No. ICTR-97-27-1, Prosecutor’s Request for Leave to File an
Amended Indictment, 1 July 1999, and Brief in support of the Prosecutor’s Request for Leave to File an
Amended Indictment, 14 October 1999 (together “Request for Leave to File an Amended Indictment”).
%4 Ngeze Appellant’s Brief, para. 68.

. 5 The Prosecutor v. Hassan Ngeze, Case No. ICTR-97-27-1, Decision on the Prosecutor’s Request for Leave to
File an Amended Indictment, 5 November 1999 (“Decision of 5 November 1999”).
::: T. 26 September 2000 (Decisions), pp. 2-8 (“Oral Decision of 26 September 2000 (Ngeze)”).

Ibid., pp. 3-4.

%18 Ngeze Appellant’s Brief, paras. 69-70. The Appellant argues that the Oral Decision of 26 September 2000
{Ngeze) stated that the Decision of 5 November 1999 was based on an extensive review of the documents
annexed to the motion, whereas the Trial Chamber stated in the Decision of 5 November 1999 that it did not
take into account Annex C.
% Ngeze Appellant’s Brief, paras. 71-74, referring to The Prosecutor v. Hassan Ngeze, Case No. ICTR-97-27-1,
Decision to Confirm the Indictment, 3 October 1997, in which Judge Aspegren dismissed the count of genocide
on grounds that the supporting material did not provide reasonable grounds for believing that the Accused
himself had committed genocide, The Appellant argues that a comparison of the 1997 and 1999 Indictments
showed that the same material facts had been presented, albeit in a different way, in support of the count of
genocide dismissed by the Confirming Judge. See also Ngeze's Brief in Reply, para. 65! “a study of both
indictments of 1997 and 1999 does not show any particular reasons that compelled the Trial Chamber to
reconsider the decision to confirm the indictment of 3 October 1997 and to amend the indictment”.
2 Decision of 5 November 1999, para. 6.
%2 Ibid., para. 8.
%2 Ibid., para. 7.
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5 November 1999°* — whereas in its Decision of 5 November 1999 it noted that it had not
taken account of the supporting material in Annex C in granting leave to amend the
Indictment™ — that in itself does not imply a contradiction, much less an invalidation, of the
Decision of 5 November 1999. In effect, the Appeals Chamber understands the Trial
Chamber’s remark as an assurance given to the parties that their submissions were duly taken
into consideration. The manner in which that assurance was formulated might possibly be
considered infelicitous in the circumstances of the case, but it cannot be reasonably construed
as a denial of the statement that Annex C was not take into account. Moreover, the Appeals
Chamber notes that, in its Oral Decision of 26 September 2000 (Ngeze), the Trial Chamber
laid strong emphasis on the draft of the Amended Indictment presented in Annex B. It
follows that Appellant Ngeze’s argument regarding the disputed supporting material lacks
merit; moreover, he has failed to prove the prejudice that he claims to have suffered. The
appeal on this point is dismissed.

393. Lastly, the Appeals Chamber dismisses the Appellant’s argument that the Trial
Chamber should not have granted leave in 1999 to add the count of genocide to the
Indictment, since that count had been dismissed in 1997 by the Confirming Judge. Such
dismissal did not preclude the Trial Chamber from subsequently authorizing the amendment
of the Indictment, in light of new circumstances. The Appellant has not shown that the Trial
Chamber erred.

2. Rejection of Appellant Ngeze’s motions relating to the Indictment

394. Appellant Ngeze submits that the Trial Chamber erred in law, in its Decision of
16 March 2000, in rejecting his Motion for a Bill of Particulars.”” He contends that the
Trial Chamber should have itself examined the Amended Indictment. He further argues that
the Trial Chamber’s decision to consider the Indictment together with the supporting material
was also an error of law.”” Lastly, he contends that the rejection of all of his preliminary
objections on the form of the Indictment caused him prejudice.’®

395. The Appeals Chamber notes that at no time did Appellant Ngeze attempt to show that
the errors he alleges affected the findings in the Judgement. A simple dismissal of his
objections cannot amount to proof of an error invalidating the Trial Chamber’s decision or of

%23 T, 26 September 2000 (Decisions), pp. 3-4:

With regard to the non-compliance of the amended indictment with the decision of the
Trial Chamber dated 5 November 1999, the Trial Chamber notes that its decision of
§ November 1999 granting leave to amend the indictment was based on an extensive
review of the documents annexed to the motion, and the Chamber examined ail the
relevant issues. The proposed amended indictment was one of the documents annexed as
Exhibit B. Therefore, by granting the amendment to add three new counts to the existing
indictment, the Chamber has necessarily granted the inclusion of new allegations.

4 Decision of 5 November 1999, para. 7.
%3 The Prosecutor v. Hassan Ngeze, Case No, ICTR-97-27-1, Decision on the Defence’s Motion for Bill of
Particulars, 16 March 2000,
%2 Ngeze Appellant’s Brief, paras. 77-78, referring to The Prosecutor v. Hassan Ngeze, Case No. ICTR-97-27-1,
Motion for Bill of Particulars, 19 January 2000. See also Ngeze Brief in Reply, para. 67, in which the Appellant
N_geze calls into question the impartiality of the Trial Chamber.

Ngeze Appellant’s Brief, paras. 78-81, referring to the Oral Decision of 26 September 2000, See also Ngeze
Brief in Reply, para. 66.
%2 Ibid., paras. 85-86.
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prejudice affecting the preparation of the Appellant’s defence. The Appeals Chamber would
also recall that an appellant cannot hope to see his appeal succeed by simply repeating or
referring to arguments that did not succeed at trial.” By not supporting his claims with clear
arguments, the Appellant has failed to show any need for intervention by the Appeals
Chamber. The appeal on these points is dismissed as clearly lacking merit.

3. The competition of March 1994

396. Appellant Ngeze criticizes the Trial Chamber for relying on a competition jointly
organized by RTLM and Kangura in March 1994 in order to convict him, whereas this
material fact was not pleaded in his Indictment.” He submits that he was informed of said
material fact only on 14 May 2002 through the testimony of Expert Witness Kabanda, that is,
more than one and half years after the trial opened, and without there being any reference to
the competition in the Expert’s report.”' According to the Appellant, the Prosecutor moreover
admitted at the hearing of 11 September 2000 that he had no knowledge of the report’s
content or of the testimony expected from the expert witness, thus showing that the

. Prosecutor had no intention of relying on the competition in order to support the charges
against the Appellant.””? According to the Appellant, this defect in the Indictment
substantially affected his ability to prepare his defence and undermined the fairness of the
trial.”™

397. The Prosecutor contends that Appellant Ngeze had been duly informed of the
Prosecutor’s intention to rely on the competition as an operation aiming 1o bring back into
circulation all of Kangura’s earlier articles.” In support of his assertion, the Prosecutor refers
(i) to the Expert Report of Messrs Chrétien, Dupaquier, Kabanda and Ngarambe,™ and (i) to
the fact that the list of “Extracts of Kangura Publications to be used at trial,” attached to his
Pre-Trial Brief, referred to issues Nos. 58 and 59, which mentioned the competition.”® The
Prosecutor argues that the Appellant ~ who is raising this matter for the first time on appeal —
has failed to establish that the preparation of his defence suffered. On the contrary, according
to the Prosecutor, it is clear from the case documents as a whole,”’ and particularly from

9 gee Kajelijeli Appeal Judgement, para. 6.

930 Ngeze Appellant’s Brief, paras. 89, 95-99, In reply, the Appellant maintains that, even though he raised no
. specific objection in this respect, “the material issue of the competition goes to the root of the case and could not

be considered in the same manner as minor defect” (Ngeze Brief in Reply, para. 6).

! Ibid., paras. 96, 101, 103-104.

2 Ibid., para. 102.

933 Ihid., paras. 89-95, 104-105. See also Ngeze Brief in Reply, paras. 10, 12-16.

%4 Respondent’s Brief, para. 64.

95 Ibid,, para. 62, referring to Chapter 14, p. 5 of the Expert Report of Chrétien, Dupaquier, Kabanda and

Nga.rambe.

%6 Respondent’s Brief, para. 63, referring to items 30 and 31 of the list of “Extracts of Kangura Publication to

be used at trial,” p. 17163bis (Registry numbering), p. 3249] for the English original. During the appeal

hearings, the Prosecutor added that Nos. 58 and 59 of Kangura had been disclosed to the Appellant in one of the

files handed to the Defence on 23 February 2000; T. 18 January 2007, p. 18,

%7 In this regard the Prosecutor cites the fact that Appellant Ngeze made no objection whatever to the

presentation of evidence relating to the competition and that Expert Witness Marcel Kabanda was heard at

length on the subject of the competition without Ngeze’s Defence ever requesting an adjournment in order to

prepare. The Prosecutor adds that the cross-examination of Expert Witness Marcel Kabanda was adjourned for

two months after the first day and that, if the issue of the competition had troubled the Defence, it could have

used the intervening period to conduct any necessary investigations (Respondent’s Brief, para. 66). The

Prosecutor further recalls that the Appellant failed to cross-examine the expert witness on this point and that,
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Ngeze’s Closing Brief,”® that the Appellant was prepared on the issue of the competition, and
that he even tried to use it in order to dissociate himself from RTLM. At the appeal hearings,
the Prosecutor slightly modified his approach, arguing that the competition was not a material
fact to the charges against Appellant Ngeze, but simply one item of evidence amongst others,
intended to establish direct and public incitement to commit genocide or conspiracy to
commit genocide.”

398. The Appeals Chamber notes that the Trial Chamber found the Appellant Ngeze guilty:

- Of genocide, inter alia “as founder, owner and editor of Kangura, a publication
that instigated the killing of Tutsi civilians”;**

- Of direct and public incitement to commit genocide on grounds that “Ngeze
used the publication to instill hatred, promote fear, and incite genocide”;™

- Of conspiracy to commit genocide, “through personal collaboration as well as
interaction among institutions within [Nahimana, Ngeze and Barayagwiza’s]
control, namely RTLM, Kangura and CDR”;*?

- Of persecution as a crime against humanity because of the “content of Kangura

advocating ethnic hatred or inciting violence”.**

399. Although the Trial Chamber does not indicate the Kangura issues which, specifically,
underlie these guilty findings, it is apparent that it relies on issues published between 1990
and 1994. The Appeals Chamber understands this in light of (1) the Trial Chamber’s
persistent emphasis that the March 1994 competition had “brought back” the back issues of
Kangura into circulation;** (2) the fact that, after finding that the crime of direct and public
incitement to commit genocide continued until the completion of the acts contemplated,’ the
Trial Chamber considered that “the publication of Kangura, from its first issue in May 1990
through its March 1994 issue [...], falls within the temporal jurisdiction of the Tribunal to the
extent that the publication is deemed to constitute direct and public incitement to
genocide”;™ and (3) the express references to issues 6, 26 and 40, published in
December 1990, November 1991 and February 1993 respectively, as examples of incitement
to commit genocide.*’

when he himself was examined by the Prosecutor, Appellant Ngeze admitted that the competition had been held
at the time in question, and did not deny that it was intended to re-circulate certain messages. (Respondent’s
Brief, paras. 67-68, referring to T, 3 April 2003, pp. 33-34).
3% Respondent’s Brief, paras. 69-73, referring to Ngeze’s Closing Brief, paras. 329, 330, 486-487.
#9718 January 2007, pp. 17-20.
0 Judgement, para. 977A.
#! Ibid., para. 1038.
2 Ibid., para. 1055.
3 Ibid., para. 1084.
4 Ibid., para. 1018, referring to para. 257. See also paras. 247-256,
™3 Ibid, paras. 104 and 1017. The Trial Chamber makes a similar finding on the crime of conspiracy to commit
aenocide. See Judgement, paras. 104, 1017 and 1044.

S Ibid,, para. 1017.
7 Ibid., paras. 950, 1028, 1036. See also para. 1023. Certain passages from issues Nos. 26 and 40 are also
mentioned as a demonstration of Appellant Ngeze’s genocidal intent: Judgement, paras, 962 and 968, referring
to paras. 160-181.
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400. On the other hand, the competition itself was not held to be one of the constituent
elements of the crimes of which Appellant Ngeze was found guilty. Thus, it was not per se
identified as an incitement to commit genocide. While it may have been used to establish the
Appellant’s specific intent or the existence of concerted action to commit genocide, that was
simply evidence. The competition was nevertheless central to the conviction of the Appellant,
on account of Kangura, for genocide, persecution as crime against humanity and public and
direct incitement to commit genocide.

401. Thus, in regard to the convictions for genocide and persecution, the Appeals Chamber
notes that the Trial Chamber felt itself free, despite its circumscribed temporal jurisdiction, to
base those convictions on the pre-1994 issues of Kangura,**® apparently on the ground that
"the competition was designed to direct participants to any and to all of these issues of the
publication and that in this manner in March 1994 Kangura effectively and purposely
brought these issues back into circulation".*

402. Regarding the crime of direct and public incitement to commit genocide, the Trial
Chamber relied only incidentally on the competition: for the Chamber, it was above all the
continuing nature of the crime which justified taking account of issues published prior to
1 January 1994.°° The Appeals Chamber will explain later, in the chapter on the crime of
direct and public incitement to commit genocide, that the Trial Chamber was wrong in
defining the crime as a continuous one.” Consequently, the Appeals Chamber is of the view
that the issue of the competition, deemed secondary by the Trial Chamber, is also of prime
importance to the crime of direct and public incitement to commit genocide.

403. In the Ngeze Indictment, reference was made not only to the 1994 Kangura issues,
but to all issues of the newspaper: paragraphs 5.4, 5.5, 6.7, 6.8, 6.10, 6.11, 6.12 and 6.15 to
which reference is made regarding the counts of genocide, direct and public incitement to
commit genocide, and persecution,” clearly mention pre-1994 Kangura issues.”

404. As explained in the chapter on temporal jurisdiction, the Appeals Chamber is of the
view that the provisions on the temporal jurisdiction of the Tribunal require the alleged crime
and acts or omissions incurring the responsibility of an accused to have occurred in 1994,

405. Hence, Appellant Ngeze could legitimately understand that statements in the pre-1994
issues of Kangura mentioned in the Indictment could not be regarded as material facts

%8 The conviction for the crime of genocide appears to be based in part on articles published prior to 1994: see
Judgement, paras. 950, 953 and 977A. The same goes for the conviction for the crime of persecution: see
Judgement, para. 1084, referring erroneously to paragraphs 977-978 (the correct reference being to
gdaragraph 977A).
Judgement, para. 257, See also paras. 247-256.

9% 1bid., paras. 1017 and 1018, referring to paras. 100-104 and 257.
%1 Gee infra XIII. B. 2. (b) .
%2 gee Ngeze Indictment, Count 2 (pp. 24-25), Count 4 (pp. 25-26) and Count 6 (pp. 26-27).
3 paragraphs 5.4 and 6.7 refer to the “Ten Commandments of the Bahutus” published in issue No. 6 of
December 1990 as a call to show “hatred for the Tutsi minority” and “ persecute Tutsi women”; paragraph 5.5
refers to Kangura issues published “Between May 1990 and December 1994”; paragraph 6.8 makes reference to
the issue of December 1990; paragraph 6.10 talks of lists published “from the first issues” of
Kangura; paragraphs 6.11 and 6.12 mention the issues published in December 1990 and February 1993;
garagraph 6.15 mentions the activities of Kangura “between 1990 and 1994”.

% See supra VIIL B. 2.
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supporting his criminal responsibility for the charges against him.” If the Prosecutor had
intended to rely on these issues as material elements of the Appellant’s responsibility, then it
was his duty to inform the Accused of the legal basis that would enable the Judges to
consider them without contravening the temporal limits on the Tribunal’s jurisdiction.
However, the Appeals Chamber notes that no reference is made to the competition in Ngeze’s
Indictment: nowhere does the Prosecutor state the reasons that impelled him to the view that
Kangura issues published prior to 1 January 1994 could be regarded as material elements of
the Appellant’s responsibility. The Appeals Chamber accordingly finds that the Prosecutor
failed in his duty to state a material fact on which the charges against the Accused were
based.

406. The Appeals Chamber is of the opinion that the defect in the Ngeze Indictment is not
one that could be cured otherwise than by a formal amendment of the Indictment. The fact
that the competition purportedly “brought back into circulation” the pre-1994 issues is, in
itself, an element which enabled the Prosecutor significantly to expand the charges against
the Appellant by adding, on the basis of the pre-1994 issues of Kangura, that Appellant
Ngeze was guilty, in 1994, of instigating genocide (within the meaning of Article 6(1) of the
Statute), of direct and public incitement to commit genocide (Article 2(3)(c) of the Statute),
and of persecution. Thus Kangura issues published and distributed well outside the
Tribunal’s temporal jurisdiction suddenly, during the testimony of a single expert witness,
became potential bases for conviction. However, as the Appeals Chamber has emphasized,
when the Prosecutor relies on material facts which are not stated in the Indictment and, which
on their own, could constitute distinct charges, which is the case here, the Prosecutor must
seek leave to amend the Indictment in order to add the new material facts:

the Appeals Chamber stresses that the possibility of curing the omission of material facts
from the indictment is not unlimited. Indeed, the “new material facts” should not lead to a
“radical transformation™ of the Prosecution’s case against the accused. The Trial Chamber
should always take into account the risk that the expansion of charges by the addition of
new material facts may lead to unfairness and prejudice to the accused. Further, if the new
material facts are such that they could, on their own, support separate charges, the
Prosecution should seck leave from the Trial Chamber to amend the indictment and the
Trial Chamber should only grant leave if it is satisfied that it would not lead to unfairness
or prejudice to the Defence.”®

%% The Appeals Chamber notes, moreover, that paragraph 2.1 of Ngeze's Indictment states that “{t}he crimes
referred to in this indictment took place in Rwanda between 1 January and 31 December 1994,

%58 The Prosecutor v. Théoneste Bagosora et al, Case No. [CTR-98-41-AR 73, Decision on Aloys Ntabakuze’s
Interlocutory Appeal on Questions of Law Raised by the 29 June 2006 Trial Chamber I Decision on Motion for
Exclusion of Evidence, 18 September 2006, para. 30 (footnotes omitted). See also Rutaganda Judgement,
para. 303;

Indeed, the Appeals Chamber is of the opinion that the right of the accused to be informed
of the nature of the charge against him and the right to have adequate time for the
preparation of his defence imply that an accused must be able to identify the criminal acts
and conduct alleged in the indictment in all circumstances. Before holding that an event
charged is immaterial or that there are minor discrepancies between the indictment and the
evidence presented at trial, a Chamber must normally satisfy itself that no prejudice shall,
as a result, be caused to the accused. An example of such prejudice is the existence of
inaccuracies likely to mislead the accused as to the nature of the charges against him
(footnotes omitted).
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In failing to mention the competition and its impact, the Ngeze Indictment could only be
understood as being confined to criminal acts perpetrated in 1994: references to the back
issues of Kangura could legitimately be regarded by the Accused as evidence or contextual
materials.

407. Having failed to seek leave to amend the Indictment in order to introduce therein the
fact that a competition allegedly “brought back into circulation” issues of Kangura published
prior to 1 January 1994, the Prosecutor could not prosecute Appellant Ngeze on account of
those publications. Consequently, the Appeals Chamber is of the view that the Trial Chamber
erred in convicting the Appellant on the basis of Kangura issues published outside the
temporal jurisdiction of the Tribunal. The Appeals Chamber allows the Appellant’s appeal on
this point and accordingly sets aside his convictions for genocide, direct and public
incitement to commit genocide and persecution based on the pre-1994 issues of Kangura.

408. The Appeals Chamber is in any event not persuaded that Appellant Ngeze could be
convicted of genocide, direct and public incitement to commit genocide and persecution on
the basis of pre-1994 issues of Kangura “brought back into circulation”* by the competition
of March 1994.

409. First, the Appeals Chamber is of the opinion that there was not enough evidence to
demonstrate that all the pre-1994 issues of Kangura had been brought back into circulation or
were available in March 1994. The Appeals Chamber notes in the first place the Prosecutor’s
admission concerning the lack of direct evidence of republication in 1994.*® Second, even
though Expert Witness Kabanda testified that past issues of Kangura “were available”,” the
only evidence adduced in this regard is “a reference in the international edition Kangura
No.9 to past issues Kangura No. 33 [edition in Kinyarwanda] and Kangura No. 8
[international edition in French], encouraging readers who missed these issues to contact a
magazine seller”.® As the international edition Kangura No. 9 was published at the
beginning of 1992, this is not enough to conclude that all the Kangura issues were available
or had been put back into circulation in March 1994.°¢ Finally, while the Trial Chamber
states at paragraph 251 of the Judgement that “Kabanda testified that the Kangura
competition was publicized on RTLM in March 1994, encouraging listeners to participate in
the competition and calling on listeners to hurry and buy issues of Kangura so they could
send their responses”, it provides no reference to Expert Witness Kabanda’s report or to his
testimony, and the transcripts of the RTLM broadcasts which it subsequently quotes do not
demonstrate that RTLM encouraged its readers to buy pre-1994 issues of Kangura; they were
only encouraged to buy Nos. 58, 59 and 60 in order to participate in the Kangura
competition.’

%7 Judgement, para. 257. See also paras. 1018 and 1059.

% T(A) 18 January 2007, p. 6.

%9 Judgement, para. 249.

%0 Idem.

%' See Prosecution Closing Brief, p. 178.

%2 At most, a reasonable trier of fact could find that at the time of publication of the international edition No. 9
of Kangura (at the beginning of 1992), Ne. 33 (the Kinyarwanda edition) and No. 8 (the international edition in
French) — both of which came out shortly before the international edition No. 9 — were still available at news-
stands.

%3 See transcripts of the broadcasts quoted in paragraphs 251 and 252 of the Judgement. See also Expert Report
of Chrétien, Dupaquier, Kabanda and Ngarambe, Chapter 14, pp. 5-6.
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410, It could be that the competltxon had the effect of repeating in March 1994 criminal
statements made in pre-1994 issues of Kangura. Nevertheless, the Appeals Chamber
considers that the matter need not be decided. Even if this were the case, it could not support
a conviction for direct and public incitement to commit genocide in 1994. Even if, in
attempting to find the answers to the questions asked in the competition, the participants
happened to re-read certain extracts from Kangura capable of inciting the commission of
genocide, this could only constitute an indirect incitement to genocide.* Further, concerning
the convictions for genocide and crimes against humanity, which require evidence of
substantial contribution,” the Appeals Chamber is not persuaded that a reasonable trier of
fact could find, on the evidence, that, by inviting the participants to read pre-1994 issues of
Kangura, the competition contributed significantly to acts of genocide or crimes against
humanity in 1994. The Appeals Chamber therefore finds that the Trial Chamber erred in
basing the convictions of Appellant Ngeze on pre-1994 issues of Kangura on the ground that
these issues were re-circulated as a result of the competition of March 1994.

X. APPELLANT NGEZE'S ALIBI AND ASSESSMENT OF EVIDENCE
REGARDING THE EVENTS OF 7 AND 8 APRIL 1994 IN GISENYI

411. Appellant Ngeze’s third ground of appeal raises errors of law and fact in relation to
the dismissal of his alibi as well as to the credibility of Prosecution witnesses having testified
on the events of 7 and 8 April 1994 in Gisenyi.”®

A. The Trial Chamber’s findings

412, At trial, Appellant Ngeze submitted that he could not have committed certain criminal
acts on 7 and 8 April 1994 because he was in military custody from 6 April to 9 April 1994.%
The Trial Chamber considered in this respect that the evidence produced by Appellant Ngeze
and the testimonies of Defence witnesses were “riddled with inconsistencies”.*® In particular,
the Trial Chamber considered that “{t}he Defence witnesses are also thoroughly inconsistent
with regard to dates on which Ngeze was arrested and released in April 1994”,*° that they did
not have “evidence other than hearsay that Ngeze was arrested at all [and that] their sources
of information were vague, with the exception of three witnesses who leamed of the arrest
from Ngeze himself”.””® The Trial Chamber concluded that the alibi was not credible and
preferred to accept the testimony of Prosecution witnesses, adding that, “even if Ngeze had
been arrested on 6 or 7 April, depending on the time of his arrest and the length of his
detention, which could have been a few hours, he would not have been precluded from

%4 In particular, no evidence has been introduced to demonstrate that the answers to the questions asked were to
be found in articles dlrectly and publicly inciting to commit genocide.
%3 With respect to crimes against humanity, Chapter XV of the present Judgement explains that the publication
of Kangura could at most have instigated extermination or persecution, and that evidence of a substantial
contribution was required.
%6 Ngeze Notice of Appeal; paras. 56-70, Ngeze Appellant’s Brief, paras. 182-216; Ngeze Brief in Reply,
paras. 69-74,

7 See Ngeze Appelant’s Brief, para. 182,
%8 Judgement, para. 826.
%9 Ibid,, para. 828.
% Judgement, para. 828.
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participation in the events described by the Prosecution witnesses”.”” The Trial Chamber
finally concluded:

The Chamber finds that Hassan Ngeze ordered the Interahamwe in Gisenyi on the morning
of 7 April 1994 to kill Tutsi civilians and prepare for their burial at the Commune Rouge.
Many were killed in the subsequent attacks that happened immediately thereafter and later
on the same day. Among those killed were Witness EB’s mother, brother and pregnant
sister. Two women, one of whom was Ngeze's mother, inserted the metal rods of an
umbrella into her body. The attack that resulted in these and other killings was planned
systematically, with weapons distributed in advance, and arrangements made for the
transport and burial of those to be killed.

The Chamber finds that Ngeze helped secure and distribute, stored, and transported
weapons to be used against the Tutsi population. He set up, manned and supervised
roadblocks in Gisenyi in 1994 that identified targeted Tutsi civilians who were
subsequently taken to and killed at the Commune Rouge. Ngeze often drove around with a
megaphone in his vehicle, mobilising the population to come to CDR meetings and
spreading the message that the Inyenzi would be exterminated, /nyenzi meaning, and being
understood to mean, the Tutsi ethnic minority. At Bucyana’s funeral in February 1994
Ngeze said that if President Habyarimana were to die, the Tutsi would not be spared.”

The Trial Chamber declared the Appellant guilty of genocide, direct and public incitement to
commit genocide, as well as of extermination and persecution as crimes against humanity,
inter alia on the basis of these factual findings.””

B. Errors alleged by Appellant Ngeze in relation to the dismissal of his alibi

413. Appellant Ngeze asserts that the Trial Chamber erred in law in rejecting his alibi
without having ensured that an investigation had been undertaken to check it.”” He also

invokes several errors of law and of fact affecting the finding in the Judgement regarding his
alibi,”

414. Before considering in turn the various errors alleged by the Appellant, the Appeals
Chamber notes that the Trial Chamber correctly enunciated the law applicable to alibi in
paragraph 99 of the Judgement, which reads as follows:

With respect to alibi, the Chamber notes that in Musema, it was held that “(i]n raising the
defence of alibi, the Accused not only denies that he committed the crimes for which he is
charged but also asserts that he was elsewhere than at the scene of these crimes when they
were committed. The onus is on the Prosecution to prove beyond a reasonable doubt the
guilt of the Accused. In establishing its case, when an alibi defence is introduced, the
Prosecution must prove, beyond any reasonable doubt, that the Accused was present and
committed the crimes for which he is charged and thereby discredit the alibi defence. The
alibi defence does not carry a separate burden of proof. If the defence is reasonably
possibly true, it must be successful”[footnote omitted].

" Ibid., para. 829.
72 Ibid., paras. 836-837.

3 Ibid., paras. 955, 956, 977A , 1039, 1068 (erroneously referring to para. 954 instead of paras, 955 and 956)
and 1084.

" Ngeze Appellant’s Brief, paras. 186-195.
% Ibid., paras. 196-214.
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1. Should the Trial Chamber have required the alibi to be investigated?

415. Appellant Ngeze first challenges the Trial Chamber’s finding that the Defence
evidence was not credible without evidence that an investigation of his alibi had been carried
out by the Prosecutor.”™ According to the Appellant, as long as he gave particulars of where
he was at the relevant time and the reasons for his being away from the place of his residence
as required under Rule 67(A)(ii)(a) of the Rules, the onus was on the Prosecutor to enquire
into his version of the facts in order to verify his alibi,”” that is to say, to verify with the
military authorities concerned whether or not he had been in their custody and whether it
would have been possible for him to have committed the crimes charged. According to the
Appellant, the Trial record contains no evidence of such investigation having been made by
the Prosecutor, and it was “therefore not possible to conclude that the case of the accused if
investigated would not have cast doubt on the reliability of the [P]rosecution’s case”.’™

416. In his Brief in Reply, Appellant Ngeze adds that he made every effort to produce
evidence of his incarceration, but failed due to his limited resources, explaining that the
evidence in question was in the custody of Rwandan authorities, that the military personnel
involved were detained at the UNDF-Arusha Detention Centre, and that the Prosecutor was in
a better position than the Defence to collect the said evidence.”” He further points out that the
Prosecutor is not simply “an advocate” but also a “minister of justice”, who does have the
obligation to investigate exonerating circumstances.’®

417. The Appeals Chamber recalls that, in raising an alibi defence, the defendant is
claiming that, objectively, he was not in a position to commit the crime.®® It is for the
accused to decide what line of defence to adopt in order to raise doubt in the mind of the
judges as to his responsibility for the offences charged, in this case by producing evidence
tending to support or to establish the alleged alibi.”* The only purpose of an alibi is to cast
reasonable doubt on the Prosecutor’s allegations, which must be proven beyond reasonable
doubt. In alleging an alibi, the accused merely obliges the Prosecution to demonstrate that
there is no reasonable likelihood that the alibi is true. In other words, the Prosecution must
establish beyond a reasonable doubt that, “despite the alibi, the facts alleged are nevertheless
true”.%S

418. There is thus no obligation on the Prosecution to investigate the alibi. Therefore, the
Trial Chamber did not commit the error alleged by the Appellant in rejecting his alibi without
having checked whether the Prosecutor had enquired of the military authorities whether or
not the Appellant was in their custody, and whether it would have been possible for him to
commit the crimes charged notwithstanding the fact that he was in military custody. This first
limb of this ground of appeal is therefore dismissed.

%7 Ibid., para. 195.

77 Ibid,, para. 186, invoking several judgements from the Supreme Court of Nigeria to support his argument.

"8 Ibid., para. 188.

%79 Ngeze Brief in Reply, paras. 6§9-70.

%0 Ibid,, para. 71,

' Kayishema and Ruzindana Appeal Judgement, para. 106. See also Nivitegeka Appeal Judgement, para. 60;
Musema Appeal Judgement, para. 200.

%82 Musema Appeal Judgement, para. 202; Kayishema and Ruzindana Appeal Judgement, paras. 110-111,

% Musema Appeal Judgement, para. 202. See also Limaj et al. Appeal Judgement, para. 63; Kamuhanda Appeal
Judgement, para. 167; Kajelijeli Appeal Judgement, paras. 41-42.
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2. Did the Trial Chamber reverse the burden of proof in regard to the alibi ?

419. Appelant Ngeze contends secondly that the Trial Chamber erred in law in
paragraph 827 of the Judgement and reversed the burden of proof, requiring him to prove his
innocence and establish his alibi beyond a reasonable doubt, thereby failing to apply the
principle that any doubt should benefit the accused.”

420. The Appeals Chamber notes that Appellant Ngeze does not substantiate his allegation
that in paragraph 827 of the Judgement the Trial Chamber reversed the burden of proof and
required him to prove his innocence. Paragraph 827 reads as follows:

Despite a specific request from the Chamber, Ngeze was unable to provide simple
information relating to the alibi, namely the dates of and reasons for his arrests. He merely
stated that he had been arrested eight times from April to June 1994. This response does
not in any way substantiate the alibi. Moreover, it differs significantly from the information
‘ on the internet website bearing Ngeze’s name, which describes a number of short overnight
arrests in April and does not mention his arrest from 6-9 April 1994. The evidence
indicates that Ngeze controls this website, as there is information on it that could only have
. come from him and as he lists the address of the website on all his correspondence. The
Chamber notes that Counsel for Ngeze expressed concern in December 2002 that Ngeze
was putting confidential information on the internet.

The Trial Chamber thus notes that the Appellant was unable to provide simple information
regarding the dates and circumstances of his alleged arrests between April and June 1994,%
and finds that he had failed to raise any reasonable doubt with respect to his participation in
the events of 7 and 8 April 1994 in Gisenyi. The Appeals Chamber considers that, in itself,
the Trial Chamber’s request for particulars and finding in no way amounted to requiring the
Appellant to prove his alibi beyond reasonable doubt. This second limb of this ground of
appeal is therefore dismissed.

3. The finding that the alibi was not credible

421.  Appellant Ngeze contends thirdly that the Trial Chamber erred in law and in fact in
holding in paragraph 829 of the Judgement that the defence of alibi was not credible, since (i)
this finding lacks motivation,” (ii) he had cast reasonable doubt on the Prosecution

. evidence,” and (iii) in paragraph 875 of the Judgement the Trial Chamber had accepted as a
possibility the Prosecutor’s claim that he had forged the letter of 10 April 1994.*

422. The Prosecutor responds that “Ngeze’s overall story is incredible and inconsistent and
it is contradicted by the proven facts of this case™® and that “Ngeze does not demonstrate
that the Trial Chamber manifestly erred or that consideration of the entire evidence would

% Ngeze Appellant’s Brief, paras. 196, 200, 202, 205 and 206. See aiso paras. 208-210, where the Appellant
recalls that, in putting forward an alibi, the only burden on him was to produce evidence capable of raising a
reasonable doubt on the Prosecution’s case, without having to prove the alibi in question.

%8 See Judgement, para. 806.

%% Ngeze Appellant’s Brief, para. 204,

%7 Ibid,, paras. 196-198, 213-214. See also para. 215, where the Appellant appears to argue that the testimonies
of the Defence witnesses all concur.

%88 Ibid., para. 204, See also para. 203, citing para. 826 of the Judgement.

% Respondent’s Brief, para. 255.
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“have led a reasonable trier of fact to reach a different conclusion”.” He asserts that the Trial

Chamber rightly considered that the evidence of alibi for 7 April 1994 was riddled with
inconsistencies™' and basically hearsay. He stresses that, to the contrary, credible evidence
supports the Prosecution’s case.” Finally, he submits that the Appellant has not shown any
reason why the Trial Chamber should have attached more weight to the letter of
10 April 1994, in light of the serious questions raised regarding its authenticity.*

423. The Appeals Chamber notes that, contrary to the Appellant’s assertion, the Trial
Chamber sets out in paragraphs 826 to 829 of the Judgement the reasons behind its finding
that Appellant Ngeze’s alibi was not credible. The Trial Chamber evokes inconsistencies in
the Appellant’s testimony itself and in those of Defence witnesses, as well as “the unreliable
nature and source of the information to which they testified”.”” Furthermore, it is clear that
the Trial Chamber took account of the Prosecution’s evidence in concluding that the
Appellant’s alibi for 7 April 1994 was not credible.”

424. With respect to inconsistencies within the Appellant’s testimony itself, the Trial
Chamber detailed them in paragraphs 826 and 827 of the Judgement. These paragraphs must
be read in conjunction with paragraphs 875 to 878, in which the Trial Chamber explains the
reasons why it gives no credit to Appellant Ngeze’s testimony. As to the alibi for the period
6 to 9 April 1994, the Trial Chamber explains:

Ngeze testified that he was arrested on the evening of 6 April and released on 9 April. The
letter to Colonel Nsengiyumva, which has language suggesting it was written on 8 April,
caused Ngeze to change his testimony to say that he had written it on the evening of
9 April, rather than on 10 April, as the letter states and as he initially testified. In counting
the two days from 6 April, in an apparent effort to stretch to 9 April, Ngeze also mentioned
7 April as an arrest date.””’

The Trial Chamber further notes that information on the internet website bearing Appellant
Ngeze’s name — a website it considers to be controlled by Appellant Ngeze despite his
denials —** “describes a number of short overnight arrests in April and does not mention his

arrest from 6 to 9 April 1994”5

425. In the view of the Appeals Chamber, the Appellant has failed to demonstrate that no
reasonable trier of fact could have reached such factual findings. In particular, with respect to
the letter dated 10 April 1994, it is clear that the Trial Chamber took the view that its
authenticity had not been established. The Trial Chamber takes position on this issue both in
paragraph 875 of the Judgement, which reads as follows:

* Ibid., para. 261. See also para. 269.

®! Ibid,, para. 262, referring to paras. 808 and 828 of the Judgement,

2 Ibid., para. 263, referring to para. 828 of the Judgement.

% Ibid., paras. 264-265.

4 Ibid., paras. 266-268.

%5 Judgement, para. 829.

%% Ibid., para. 825 and 829.

%7 Ibid , para. 826. See also para. 875.

%% Ibid., paras. 805 and 827.

% Ibid., para. 827. See also para. 806, referring to T. 4 April 2003, pp. 40-44 (cross-examination of Appellant
Ngeze, during which he was asked to read certain excerpts from a website bearing his name).

A07-0137 (E) 130

| Transtation certified by LSS, ICTR |




- Ferdinand Nahimana, Jean-Bosco Barayagwiza, Hassan Ngeze v. The Prosecutor, Case No. ICTR-99-52-A
R N P ) T

‘~.' PRI R [ by
S 1073/ kis[p
With regard to his alibi for 7 April 1994, Ngeze gave different accounts of his arrest, and
of the letter that he wrote to Colonel Nsengiyumva, dated 10 April 1994 but with internally
inconsistent references to dates relating to his arrest. The Prosecution maintained that this

letter was forged by Ngeze to support his alibi, a possibility accepted by the Chamber.

and in paragraph 826 of the Judgement, which reads in the relevant part:

In light of the last minute and irregular introduction of this letter into evidence, and the
questions it raises, the Chamber notes and shares the suspicion expressed by the
Prosecution regarding the authenticity of this document.

The Appellant fails to articulate how the two preceding excerpts demonstrate an error on the
part of the Trial Chamber. He does not show how the fact that the Trial Chamber accepted the
possibility that he had fabricated that letter and shared the Prosecutor’s suspicion in this
respect invalidates its finding that the alibi was not credible. The Appeals Chamber notes that
the Trial Chamber found inter alia that the Appellant was confused in his explanations as to
when he wrote the letter in question and that no reliable explanation was given as to the
origin of the copy tendered into evidence. The Appellant’s further argument, that the finding
. in paragraph 875 of the Judgement shows that the Trial Chamber reversed the burden of
proof, is also without merit. The Trial Chamber had serious doubts as to the authenticity of
that letter and therefore decided, within its discretionary power, not to attach any weight to it.
This does not amount to requiring the Appellant to prove his alibi beyond reasonable doubt.

426. As to the weaknesses identified in Defence witnesses’ testimonies, these are detailed
in paragraph 828 of the Judgement:

The Defence witnesses are also thoroughly inconsistent with regard to dates on which Ngeze
was arrested and released in April 1994. While a number of witnesses testified that he was
arrested on 6 April, one witness said he was arrested on 5 April, one witness stated he was
arrested on 7 April, and one witness testified that he went into hiding on 6 April, not that he
was arrested at all. Several witnesses testified that Ngeze was released on 9 April and several
testified that it was on 10 April. Most importantly, none of the Defence witnesses had
evidence other than hearsay that Ngeze was arrested at all. Their sources of information were

vague, with the exception of three witnesses who learned of the arrest from Ngeze himself,

. 427. The Trial Chamber summarized the Defence witnesses’ testimonies in support of the
alibi as follows:

A number of Defence witnesses testified to the date of Ngeze’s arrest in April 1994,
Witness BAZ2, Witness RM1, Witness RM5, Wilness BAZ6, Witness RM19, Witness
BAZ9 and Witness BAZ15 testified that Ngeze was arrested on 6 April 1994. Witnesses
RM13 and Witness BAZ3 testified that Ngeze was arrested just after Habyarimana’s death.
Witness RM2 testified that Ngeze was arrested on 6-7 April 1994, Witness BAZ1 testified
that Ngeze was arrested the day before 6 April 1994 and was detained for three days.
Witness RM117 testified that Ngeze was arrested on 7 April 1994, Witness RM112
testified that he found out on 7 April 1994 that Ngeze had been arrested. As to the date of
Ngeze’s release from prison, Witness RM5 and Witness RM2 testified that Ngeze was
released on 9 April 1994. Witness BAZ2, Witness RM112 and Witmess RM1 testified that
Ngeze was released on 10 April 1994, Witness BAZ1S5 testified that Ngeze was released
after about six days in custody. Witness BAZ9 testified that she saw Ngeze on
10 April 1994. Witness BAZ31 testified that Ngeze went into hiding from 6 April 1994.
All of these witnesses learned of Ngeze’s arrest from other people. Witness RM112,
Witness RM19 and Witness BAZ15 testified that they heard about the arrest from Ngeze
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himself. The other witnesses heard about the arrest from 00(!)f:ople: on the street or other
Muslims, or knew of it as a matter of common knowledge.'

428. The Appeals Chamber considers that the Trial Chamber could validly conclude that
“none of the Defence witnesses had evidence other than hearsay that Ngeze was arrested at
all” and that in most cases their sources of information were vague.'™' However, the Appeals
Chamber is of the view that an analysis of Defence witnesses testimonies relating to the alibi
from 6 to 9 April 1994 does not demonstrate that those testimonies are “thoroughly
inconsistent” (in the words of the authentic, English, text of the Judgement).'®? From the
outset, the Appeals Chamber is of the view that two testimonies corroborate one another
when one prima facie credible testimony is compatible with the other prima facie credible
testimony regarding the same fact or a sequence of linked facts. It is not necessary that both
testimonies be identical in all aspects or describe the same fact in the same way. Every
witness presents what he has seen from his own point of view at the time of the events, or
according to how he understood the events recounted by others. It follows that corroboration
may exist even when some details differ between testimonies, provided that no credible
testimony describes the facts in question in a way which is not compatible with the
description given in another credible testimony.

429, Here, the testimonies of Witnesses BAZ-2,'* RM-1,'™ RM-5,'° BAZ-6,'"* RM-
19'°7 and BAZ-15'® are consistent regarding the allegation that the Appelant Ngeze was
arrested from 6 April 1994 onwards, three of them (Witnesses RM-5,'*” RM-19""° and BAZ-
15'") even specifying that the arrest took place during the night of 6 to 7 April. Witnesses
RM-13""? and BAZ-3""" are less precise and locate Ngeze’s arrest “just after” or “following”
the shooting down of President Habyarimana’s plane, but their testimonies are nevertheless
consistent with the other testimonies. The same goes for the testimony of Witness BAZ-9,
who, although silent as to the time of the Appellant’s arrest, explains that he learned on
7 April 1994 (the day following the President’s death) that the Appellant had been
arrested.'™ Further, the summary of Witness BAZ-1's testimony by the Trial Chamber “that
Ngeze was arrested the day before 6 April 1994 and was detained for three days” '®* is not
accurate. Witness BAZ-1 clearly describes the arrest of Appellant Ngeze as having lasted
three days, starting on 6 April.'”® The assertion by the Trial Chamber that Witness RM117
testified that “Ngeze was arrested on 7 April 1994”'°""is also inaccurate: RM117 testified that

1909 Judgement, para. 808 (footnotes omitted).
"% bid., para. 828.

12 fdem,

1% T 29 January 2003, p. 4.

194 T, 14 March 2003, p. 62.

1903 . 21 March 2003, p. 4.

1996 T_ 15 March 2003, p. 25.

%7 T, 3 March 2003, p. 6.

%% fbid , p. 23.

1% T 21 March 2003, p. 4.

191 T 3 March 2003, p. 6.

o1 1bid, p. 23.

1912 722 January 2003, pp. 4-5.
93T 15 March 2003, p. 4.

1014 T, 28 January 2003, p. 41.

%13 Judgement, para. 808.

Y018 27 January 2003, pp. 55-56, 67.
1917 Judgement, para. 808.
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“on the 7 we learned that Hassan Ngeze had been arrested” and then that “following the death
of the President, as from the 7th, we were told that he had been thrown in jail”,'”"® which does
not amount to saying that he was arrested from the seventh. Only Witness RM-112 appears to
put the date of the Appellant’s arrest in the morning of 7 April 1994: Witness RM-112
explained that he had an appointment with the Appellant on 7 April, but that he was told by
the latter’s servant that the Appellant had been arrested on that very morning and sent to
jail.'"" In the view of the Appeals Chamber, such inconsistency on the part of a second-hand
witness, recounting an old event — if it was inconsistency'**- did not suffice to discredit the
other concurring testimonies as to when the Appellant was arrested.

430. Regarding the date of Ngeze’s release, the Appeals Chamber notes the following:

- Witnesses BAZ-1,'"" RM-5,'"? and RM-2'2 place the Appellant’s release on
9 April 1994 (that is three days starting from the 6™), Witnesses RM-5 and RM-2
specifying having only seen Appellant Ngeze the day after his release, namely
10 April;

- Witness BAZ-9'" asserts that he saw the Appellant on 10 April in Gisenyi and heard
people saying that he had been released. This testimony is certainly less specific with
respect to the date of Appellant Ngeze’s release but it does not contradict the above-
mentioned testimonies. The same goes for the testimonies of (1) Witness BAZ-2, who
stated that he saw the Appellant in a crowd of people on 10 April, saying that he had
just been freed;  (2) Witness RM-13, according to whom the Appellant spent several
days in prison after the assassination of the President;'** and (3) Witness RM-112,
who stated that he had learned on 10 April at the shopping centre that Appellant
Ngeze was out of jail, and then went to see the Appellant, who said that he had been
in jail;'®

- Contrary to what the Trial Chamber indicates,"® Witness BAZ-15 did not state that
Appellant Ngeze “was released after about six days in custody”, but rather declared:
“The night of the 6th. Shortly -~ immediately after the death of President
Habyarimana, ] believe that on that date he was immediately arrested. Shortly after
that he was released. Idon't know the exact date. It was perhaps three days later.”'*”
This testimony thus does not contradict the other testimonies, even though it does not
fully confirm a release date of 9 April 1994,

198 T_24 March 2003, p. 18.

1999 T, 13 March 2003, p. 3.

1020 The assertion that the Appellant was arrested in the morning of 7 April is indeed somewhat vague as to time:
the servant and the witness may have meant that he had been arrested in the early hours of 7 April, which would
be consistent with the evidence placing the arrest during the night of 6 to 7 April 1994,

1921 7. 27 January 2003, pp. 55-56.

19227, 21 March 2003, p. 4.

19237, 14 March 2003, pp. 72-73.

1924 T, 28 January 2003, p. 41.

1023 T 29 January 2003 pp. 4-5.

1026 1 22 January 2003, p. 4.

19277 13 March 2003, pp. 3-4.

1028 Gee Judgement, para. 808, footnote 859, referring to T. 3 March 2003, p. 23.

192 T, 3 March 2003, p. 23.
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' - Nor is Witness BAZ-31’s testimony contradictory. As summarized by the Trial
Chamber, it reads: “Ngeze went into hiding from 6 April 1994”1930 bt the Trial
Chamber omits to mention that the witness actually said that he “thought” that Ngeze
was in hiding after 6 April since “he did not show himself; he wasn't up and about as
was the case previously™.'"™ To the question “did you see him after the 6th of April?
At least he wasn't hiding from you”, Witness BAZ-31 answered “[h]e wasn't hiding
from me. Did I tell you that I was searching for him? I remember having seen him just
once on board a vehicle”.'” The Appeals Chamber is of the view that, since the
witness was not asked when he saw Ngeze again after the 6 April, his testimony that

“he was not seen that much anymore™'®® cannot be seen as inconsistent with the
testimonies of Witnesses BAZ-1, RM-5, BAZ-15 and RM-2;

- In fact, the only testimony that could appear to contradict the testimony of those
witnesses is that of Witness RM-1, who said: "...from the 6™ of April up to the 10"
April, or about that time [Appellant Ngeze] was in jail.”'®* However, the witness
himself recognizes that the date of 10 April is approximate. In the view of the Appeals
Chamber, that testimony does not discredit the other concurring testimonies.

431. In these circumstances, the Appeals Chamber is of the view that the Trial Chamber
erred in describing as “thoroughly inconsistent” Defence witnesses’ testimonies in relation to
the alleged arrest of the Appellant on 6 April 1994 and his alleged detention until
9 April 1994. The Appeals Chamber will examine below — after having considered the other
alleged errors and the impact of the additional evidence admitted on appeal — whether this
error invalidates the Trial Chamber’s finding on Ngeze’s alibi.

4, Did the arrest of Ngeze on 6 or 7 April 1994 preclude his participation in the
events as recounted by Prosecution witnesses?

432. Appellant Ngeze contends fourthly that the Trial Chamber made an error of fact in
concluding at paragraph 829 of the Judgement that, “even if Ngeze had been arrested on 6 or
7 April, depending on the time of his arrest and the length of his detention, which could have
been a few hours, he would not have been precluded from participation in the events
described by the Prosecution witnesses”. According to the Appellant, this conclusion is
purely subjective and is not supported by any evidence.'

433. The Appeals Chamber agrees with the Appellant that this statement is pure
speculation on the part of the Trial Chamber. However, since the Trial Chamber found that
the Appellant’s alibi, i.e. that he was arrested on 6 or 7 April 1994, was not credible, the
above-mentioned additional finding is irrelevant and could not have resulted in a miscarriage
of justice.

1939 judgement, para. 808, footnote p. 861, referring to T. 27 January 2003, pp. 36-37 (closed session).
1931 T 27 January 2003, p. 36 (closed session).

192 tdem.

1933 Idem.

1034114 March 2003, p. 62.

1935 Ngeze Appellant’s Brief, para. 199.
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C. Alleged errors in relation to the credibility of Defence and Prosecution witnesses

-t

434, Appellant Ngeze contends that the Trial Chamber did not apply the same standards
when assessing Prosecution and Defence evidence. According to the Appellant, the Trial
Chamber rejected the testimonies of the Defence’s witnesses, due to their numerous
inconsistencies, but overlooked the numerous inconsistencies and ambiguities in the
testimonies of the Prosecution’s witnesses.'®® The Appellant submits that the alibi evidence
raises a reasonable doubt, sufficent to conclude, contrary to the testimonies of Prosecution
Witnesses Serushago, AHI and EB, that he did not distribute weapons or commit any other
criminal act in Gisenyi on 7 April 2004, and in fact was not there.'*’

435. More specifically, the Appellant challenges the credibility of Prosecution Witness
Serushago, not only because he is a self-confessed serial killer, but also because his testimony
that no one could have arrested the Appellant or himself during the period from April to
June 1994 is contradicted by 11 witnesses present in Gisenyi at the time, who declared that
the Appellant had been arrested during the period in question.'”® According to the Appellant,
the charges brought against him rest on the credibility of Serushago. He argues that the Trial
Chamber found his testimony credible because it was corroborated by two other Prosecution
witnesses, who said they had seen Appellant Ngeze in Gisenyi town on 7 April 1994 at
different times of the day. However, according to the Appellant, the evidence of these other
two witnesses is only indirect, none of the witnesses in question having been able to confirm
the accuracy of Witness Serushago’s testimony.'*

436. The Prosecutor responds that it is incorrect to imply that the Prosecution case against
the Appellant rests on the credibility of Witness Serushago.'™ He refers in detail to the
testimonies of Witnesses AHI, EB and AGX and cites extracts from the Judgement relating to
the words and conduct of Appellant Ngeze from 7 April 1994 onwards in order to argue that,
contrary to the statements of Defence witnesses, these testimonies were credible, and raised
no reasonable doubt as to their veracity.'™ The Prosecutor further submits that the Trial
Chamber evaluated and examined the testimony of Witness Serushago with the caution it
deemed necessary in the circumstances and only accepted his testimony to the extent that it
was sufficiently corroborated by other evidence.'*? '

437. Appellant Ngeze replies that the testimonies of Prosecution Witnesses AHI, EB,
AGX, AEU and Serushago regarding his acts on 7 and 8 April 1994 are devoid of probative
value in light of the additional evidence presented on appeal.'*® The Appellant further
submits that “the evidence of Prosecution Witness Serushago is of no value, as no amount of
corroboration can make unreliable evidence [...] reliable”.'*

1936 1bid., para. 211.

'%7 Ibid., para. 213.

1998 1bid., para. 215.

1999 1pid., para. 216.

1040 pespondent’s Brief, paras. 264-265.
1% 1bid., para. 264.

1042 Respondent’s Brief, para. 265.

1043 \ geze Brief in Reply, para. 72.

194 1dem.
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1. _Alleged differential treatment of Defence and Prosecution witnesses

438. The Appeals Chamber has already found that the Trial Chamber erred in concluding
that Defense witnesses’ testimonies were “thoroughly inconsistent” in relation to the alleged
dates of arrest and detention of the Appellant in April 1994.'% The question whether this
error invalidates the conclusion that the Appellant committed criminal acts at Gisenyi on
7and 8 April 1994 will be discussed later. As to the allegation of inconsistency and
ambiguity with respect to the Prosecution witnesses (other than Serushago), the Appellant
confines himself to general and unsupported assertions, which cannot suffice to demonstrate
error on the part of the Trial Chamber. The appeal on this point is dismissed.

439. With respect to the testimony of Witness Serushago, the Appeals Chamber considers
that the fact that that Prosecution’s witness was “a self-confessed serial killer” does not as
such imply that the witness was not credible. It recalls that the jurisprudence of both ad hoc
Tribunals does not a priori exclude the testimony of convicted persons, including those who
could be qualified as “accomplices”, stricto sensu, of the accused. This jurisprudence requires
that such testimonies be treated with special caution, the main question being to assess
whether the witness concerned might have motives or incentives to implicate the accused,'™® .
In the instant case, the Trial Chamber, “[r]ecognizing that Serushago [was] an accomplice
and in light of the confusion and inconsistency of his testimony, although the Chamber
accept[ed] many of the clarifications and explanations offered by Serushago, [...] considered
that his testimony [was] not consistently reliable and accept[ed] his evidence with caution,
relying on it only to the extent that it [was] corroborated”,' which is fully consistent with
this jurisprudence. The Appellant has not shown that no reasonable trier of fact could have
concluded as the Trial Chamber did.

440. The Appeals Chamber turns now to the argument that Witness Serushago’s statement
that nobody could have arrested the Appellant or himself during the period between April and
June 1994 is contradicted by 11 witnesses who were in Gisenyi at the relevant time and who
testified that the Appellant had been arrested during this period. This statement was merely
an “opinion” of the witness with no probative value; the Trial Chamber, having moreover
treated Serushago’s testimony with caution, did not rely on this aspect of his testimony in
order to reject the Appellant’s alibi.

441. The Appellant further submits that the case against him rests on the credibility of .
Witness Serushago. However, as noted above, the Trial Chamber stated that it only relied on
Serushago’s testimony to the extent that it was corroborated by credible evidence. The
Appellant has not shown that, contrary to what it had said, the Trial Chamber in fact relied on
uncorroborated statements of Witness Serushago. The Appeals Chamber notes that the Trial

Chamber considered the following elements from the testimony of Witness Serushago in

relation to the events of 7 and 8 April 1994 to be corroborated:

1% Judgement, para. 828.

'%8 Ntagerura et al. Appeal Judgement, paras. 203-206, recalling both ad hoc Tribunals’ relevant jurisprudence.
'%7 Judgement, para. 824,
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(1)  As to the presence of the Appellant in Gisenyi on 7 April 1994, the Trial
Chamber considered this portion of the testimony of Witness Serushago to be
corroborated by among others Witnesses AHI and AGX;'*®

(2)  The Trial Chamber concluded that the Appellant “helped secure and distribute,
stored, and transported weapons to be used against the Tutsi population™® on
the basis of the testimony of Witnesses Serushago and AHL'™

-2079/s".

442. The Appellant merely asserts generally that “the evidence corroborated [sic] the
testimony of PW Serushago is indirect evidence since none of the Prosecution witnesses’
testimony could corroborated [sic] the same event”,"' without making any reference to the
transcripts or showing specifically that, contrary to what the Trial Chamber concluded, the
various testimonies did not corroborate the evidence of Witness Serushago. This argument
therefore cannot succeeed.

443. For these reasons, the appeal submissions relating to the assessment by the Trial
Chamber of the testimony of Witness Serushago are dismissed.

2. Credibility of Witness EB

444. Following the admission of additional evidence on appeal, the Appeals Chamber has
to address specific arguments regarding the credibility of Witness EB." The Appeals
Chamber will examine each of these arguments in turn, after placing them in context.

(a) Developments on appeal

445. The Trial Chamber relied in part on the testimony of Witness EB in order to find that
Appellant Ngeze had committed certain criminal acts in Gisenyi on 7 and 8 April 1694.' On
25 April 2005, Appellant Ngeze presented a motion seeking the admission of additional
evidence on appeal,’™ to which two typed documents were annexed, one in Kinyarwanda

'M8 spid, para. 825. The Trial Chamber also accepted the testimony of Witness EB regarding the Appellant’s
acts on 7 April 1994. However, for the reasons given in the following section, the Appeals Chamber considers
that the testimony of Witness EB must be rejected.

145 1pid, para. 837. The finding that Appellant Ngeze aided and abetted the Killing of Tutsi civilians, which
suslonports the conviction for genocide, also relies on this factual finding (Judgement, paras. 956, 977A).

150 Jpid,, para. 831. The Trial Chamber also accepted Witness AFX’s testimony on the stocking of weapons but,
for the reasons given infra XII. C. 3. (b) (ii) , the Appeals Chamber considers that Witness AFX’s trial
testimony must be rejected,

1051 Ngeze Appellant’s Brief, para. 216.

1052 prasecutor’s Submissions following the Rule 115 Evidentiary Hearing pertaining to the Alleged Recantation
of Witness EB’s Trial Testimony, filed confidentially on 30 April 2007 (“Prosecutor’s Submissions Following
Second Expert Report”); Appellant Hassan Ngeze’s Written Submissions in connection with the Conclusion of
the Handwriting Expert Report and their [sic] Impact on the Verdict, in pursuance of Appeals Chamber’s Order
dated 16 January 2007, pages 66-68, filed confidentially on 3 May 2007, the title of the document having been
correcied by the Appeliant on 6 June 2007 (“Appellant Ngeze’s Conclusions Following Second Expert
Report”); Appellant Jean Bosco-Barayagwiza’s Submissions regarding the Handwriting Expert’s Report
pursuant to the Appeals Chamber’s Orders dated 7% February 2007 and the 27" March 2007, filed publicly on
7May 2007 but sealed on the same day following intervention by the Appeals Chamber (“Appelant
Barayagwiza’s Conclusions Following Second Expert Report”).

1053 judgement, paras. 789-790, 812, 825, 836-837.

1034 Appellant Hassan Ngeze’s Urgent Motion for Leave to Present Additional Evidence (Rule 115) of Witness
EB, filed confidentially on 25 April 2005 (“Motion of 25 April 2005”).
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dated 5 Apr11 2005 allegedly written by Witness EB and containing a recantation of his trlal(v
testimony of 15, 16 and 17 May 2001 (“First Recantation Statement”)'°* and, the other, - ‘O
presented as its “free translation” into English.'® 47

-vF ¥
446. The Appeals Chamber first asked the Prosecutor to investigate further the *"
circumstances of the alleged recantation of Witness EB.'®” The results of this investigatio
were filed on 7 July 2005."*® These Prosecutor’s Additional Conclusions contained inter alia
as annexes:

- A statement from Witness EB dated 23 May 2005, in which he indicates that he never
signed or sent documents to Arusha and denied being the author of the First
Recantation Statement;'*

- A handwriting expert report from M. Antipas Nyanjwa, dated 20 June 2005 (“First
Expert Report™),' concluding inter alia that the handwriting and signatures
contained in photocopies of the typed and handwriting versions of the First
Recantation Statement and those contained in an authentified specimen'® are from
the same hand (in other words, the expert concludes that Witness EB is indeed the .
author of the alleged recantation);’**

- A statement from Witness EB dated 23 June 2006 where, confronted with the First
Expert Report’s conclusions, Witness EB reaffirms that he is not the author of the
alleged recantation. '™

447. By confidential decision of 23 February 2006, the Appeals Chamber admitted as
additional evidence on appeal a photocopy of the typed version of the First Recantation
Statement (Confidential Exhibit CA-3D1) and the First Expert Report (Exhibit CA-3D2), to

1955 A photocopy of a typed version of the First Recantation Statement was annexed to the Motion of
25 April 2005, while the handwritten version of the First Recantation Statement (dated not S, but
27 April 2005) was filed by Appellant Ngeze as an annex to the “CORRIGENDUM — Request to treat the
Statement of Witness EB in Kinyarwanda Language as Annex IV to the Appellant Hassan Ngeze’s Motion for
presenting Additional evidence under Rule 115 of the Rules of Procedure and Evidence of witness
[REDACTED] - EB filed on 25 April 2005” dated 5 May 2003, filed publicly but made confidential following
the intervention of the Appeals Chamber. A copy of the same handwritten document is also filed as Annex to
Annex 4 of “Prosecutor’s Additional Submissions in Response to Hassan Ngeze’s Motion for Leave to Present .
Additional Evidence of Witness EB” filed confidentially on 7 July 2005,
158 The date of 10 April 2005 indicated on the document containing the “free translation” into English of the
document in Kinyarwanda differs from that indicated on the latter document, i.e. 5 April 2005.
1957 (Confidential) Decision on Appellant Hassan Ngeze's Motions for Admission of Additional Evidence on
Apapeal, 24 May 2005, paras 45 and 48.

Prosecutor’s Additional Submissions in Response to Hassan Ngeze’s Motion for Leave to Present
Additional Evidence of Witness EB, 7 July 2005 {(“Prosecution’s Additional Conclusions”).
159 Annex 2 to Prosecution’s Additional Conclusions.
1% Annex 4 to Prosecution’s Additional Conclusions.
%! Document D, Annex 4 of Prosecution’s Additional Conclusions.
'%2 First Expert Report, p. 2. The expert indicates that the photocopies submitted to him were of sufficiently
good quality to allow him to conclude without reservation. The expert also considers the handwriting and
signature of Witness EB contained in other documents (including a specimen of his writing and signature taken
by the Prosecution’s investigators on 23 May 2003), stressing that the quality of photocopies submitted is “not
very clear”, but noting however strong indications of a possible common authorship between the documents
compared.
1%3 Annex 5 to Prosecution’s Additional Conclusions.
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which the handwritten version of the First Recantation Statement was annexed. The
Appeals Chamber also ordered the hearing of Witness EB as an Appeals Chamber witness,'®*

448, By decision of 27 November 2006, the Appeals Chamber admitted as additional
evidence a photocopy of a statement dated 15 December 2005,'* purportedly written by
Witness EB and confirming the First Recantation Statement (“Additional Statement”, a
photocopy of which was admitted as confidential Exhibit CA-3D3, the original having been
admitted by the Appeals Chamber as confidential Exhibit CA-3D4 at the hearing of
16 January 2007).'* The Chamber also admitted proprio motu, as rebuttal evidence,
photocopies of certain envelopes allegedly sent by Witness EB to the Prosecutor (Exhibit
CA-P5).\*®

449. By confidential decision of 13 December 2006, the Appeals Chamber admitted the
following documents as rebuttal evidence: (1) Statement from Investigator Moussa Sanogo
dated 21 November 2006 (confidential Exhibit CA-P1); (2) End of Mission Report
(16-18 October 2006), dated 18 October 2006 (confidential Exhibit CA-P2); (3) Investigation
Report of 23 August 2006 with Annexes (confidential Exhibit CA-P3); (4) Statements from

. Witness EB dated 22 May and 23 June 2005 (confidential Exhibit CA-P4)."% It also ordered
that Moussa Sanogo be heard by the Appeals Chamber.'"”

450. At his hearing by the Appeals Chamber in Arusha on 16 January 2007, Witness EB
was first questioned by the President and several Appeals Chamber Judges, before being
cross-examined by the Defence for Appellant Ngeze, then by the Prosecutor and the Defence
for Appellant Barayagwiza. After a short summary of his testimony at trial against Appeliant
Ngeze, the witness indicated that he did not intend to recant that testimony.'”" After being
shown confidential Exhibits CA-3D1, CA-3D2 and CA-3D4, Witness EB denied being the
author of the typed version of the Kinyarwanda statement of 5 April 2005 (CA-3D1),'"” as
well as of the handwritten version of the First Recantation Statement dated 27 April 2005,

1964 (Confidential) Decision on Appelant Hassan Ngeze’s Six Motions for Admission of Additional Evidence on

Appeal and/or Further Investigation at the Appeal Stage, 23 February 2006 (“Decision of 23 February 2006™),

paras. 29 and 41. The originals of the typed and handwritten versions of the First Recantation Statement are not

included in the case-file, since the parties claim never to have had them in their possession. These documents
. were given exhibit numbers by the Registry following the Appeals Chamber’s Decision of 27 November 2006 :

[Public and Redacted Version] Decision on Motions Relating to the Appellant Hassan Ngeze’s and the

Prosecution’s Request for Leave to Present Additional Evidence of Witnesses ABCl and EB,

27 November 2006 (“Decision of 27 November 2006”), para. 435.

1965 Decision of 23 February 2006, paras, 29 and 81; (Confidential) Decision on the Prosecutor’s Motion for an

Order and Directives in Relation to Evidentiary Hearing on Appeal Pursuant to Rule 115, 14 June 2006.

165 Ajthough dated 15 December 2005, it was only in July 2006 that a photocopy of the Additional Statement

reached the Prosecutor who, on 3 August 2006, informed Appellant Ngeze and the Appeals Chamber of it (see

Request for a Further Extension of the Urgent Restrictive Measures in the Case Prosecutor v. Hassan Ngeze,

Pursuant to Rule 64 [of the] Rules Covering the Detention of Persons Awaiting Trial or Appeal Before the

Tribunal or Otherwise Detained on the Authority of the Tribunal, filed confidentially on 3 August 2006,

ara. 5).

%7 Decision of 27 November 2006, paras. 39 and 44.

1968 1bid., paras. 42 and 44.

1969 ~onfidential Decision on Prosecution’s Motion for Leave to Call Rebuttal Material, 13 December 2006

(*Decision of 13 December 2006"), paras. 8-10, 17.

1970 rbid., para. 17.

71 T(A) 16 January 2007, p. 7.

1972 tdem.
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annexed to the First Expert Report (CA-3D2) and the original of the Additional Statement
(CA-3D4)."™ On the other hand, the witness confirmed being the author of the statements of
22 May and 23 June 2005 (CA-P4) taken by the Prosecutor’s investigators.' Questioned
about Witness AFX, Witness EB confirmed that he knew him but denied having handed over
a statement to him,'"”” and stated that he suspected him of fabricating false statements.'’
Finally, Witness EB confirmed having maintained his accusations against Appellant Ngeze at
Gacaca sessions where he had testified.'”” Furthermore, when confronted in cross-
examination with the fact that confidential Exhibit CA-3D5,'" a document supposedly
corresponding to his hearing by the Gacaca made no mention of any accusations against
Appellant Ngeze, the witness claimed that the document was obviously incomplete, since it
failed to mention the name of Ngeze — who was at the top of the list of people he testified
against — as well as that of another accused, and also failed to list the names of all of the
Gacaca members present.'”” During the same hearing, the Appeals Chamber admitted as
confidential exhibits a series of additional samples of Witness EB’s handwriting.'*®

451. The Appeals Chamber also heard Mr. Moussa Sanogo, charged by the Prosecutor with
two investigation missions in relation to Witness EB in Gisenyi, Rwanda, the first from 19 to
24 May 20035, during which he met with Witness EB on 22 and 23 May 2005,'®' and the .
second from 16 to 18 October 2006, during which Mr, Sanogo met various individuals,
including survivors from Gisenyt, one of whom described himself as a very close friend of
Witness EB, and a Gacaca representative. It appears from the 16-18 October 2006 mission
report (CA-P2) that the alleged “friend” of Witness EB,'* after indicating that EB had not
informed him that he had recanted his testimony against Appellant Ngeze, “agreed” to
approach Witness EB, and later confirmed to Mr. Sanogo that Witness EB had admitted

' 1bid., pp. 10-12 (closed session). Confronted in cross-examination with the fact that the First Expert Report
identifies him as the author of the handwritten version of the First Recantation Statement, Witness EB continued
1o deny being its author (T(A) 16 January 2007, p. 30 {closed session)).

19 Ibid., p. 10 (closed session).

9% 1 dem.

19 Ibid., p. 11 (closed session).

' Ibid., pp. 13-14 and 21 (closed session).

1978 Admitted during the hearing: T(A) 16 January 2007, p. 18 (closed session).

9% T(A) 16 January 2007, pp. 21-22 (closed session).

1% Confidential Exhibits CA-3D6 and CA-3D7, which contain two lists of names written by Witness EB as .
well as Confidential Exhibit CA-1, containing a short specimen of the same handwriting. Finally, at the end of
the appeal hearing of 18 January 2007, the Appeals Chamber ordered further that specimens of Witness EB’s
handrwriting and signature be taken in the presence of the parties: T(A) 18 January 2007, p. 81 The document in
question forms Confidential Exhibit CA-2: Report to the Appeals Chamber of the taking of specimen of Witness
EB’s handwriting and signature, filed on 29 January 2007.

1%%! Report on this contact between Mr. Sanogo and Witness EB, written by the former and dated 21 November
2006, forms Confidential Exhibit CA-P1, and Witness EB’s statement taken by the investigators
forms Confidential Exhibit CA-P4. Witness EB was heard for the second time by the Prosecution’s investigators
on 23 June 2003, in the absence of Mr. Sanogo. Confronted with the results of the First Expert Report, Witness
EB maintained his denial and indicated that the expert was wrong in attributing the First Recantation Statement
to him (Annex 5 to Prosecution Additional Conclusions; the statement in question forms Confidential Exhibit
CA-P4).

'%2 During his cross-examination by Appellant Ngeze’s Counsel, Witness EB denied even knowing the person
in question (T(A) 16 January 2007 (closed session), pp. 14-16). For his part, Mr. Sanogo confirmed that he had
not been in a position to check the information in question (T(A) 16 January 2007, pp. 52-53) and explained that
he had indicated in his report the identity under which the individual in question had introduced himself, without
taking any further steps to check it (T(A) 16 January 2007, pp. 64-65).
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having recanted, without explaining why."® This “friend” of Witness EB also indicated to
Mr. Sanogo that he was not surprised by Witness EB’s recantation, because he was a
spendthrift and always in need of money and would do anything for money."* The “friend”
was also told by another friend that he had been contacted by Witness AFX and had gone to
his home, where he had also met Witness EB. Witness AFX had allegedly proposed to that
“other friend” and to Witness EB that they should testify in favour of Appellant Ngeze in
return for money. Following some discussion, the “other friend’ and Witness EB had
allegedly accepted the offer to testify for 150,000 RWF, and Witness AFX had given the
“other friend” an advance payment of 30,000 RWF.'*

452. The other survivors from Gisenyi heard by Mr. Sanogo had confirmed that Witness
EB would do anything for money; one person even alleged that at Gacaca hearings he had
made false allegations of genocide against refugees who had returned home, and then later
ask to be paid in order to withdraw them.'™ According to the same mission report, a Gacaca
representative had indicated that he did not regard Witness EB as a credible witness, although
he still testified at almost every trial.'®’ The same representative had heard “credible

. witnesses” who claimed that Witness EB had been hiding with close relatives, had witnessed
nothing and had invented.'*® '

453, Finally, Mr. Sanogo reported that, in July 2006, after an informer had proposed
introducing him to a potential important source of information, it was Witness AFX, whom
Mr. Sanogo knew already, who had shown up at the meeting and, recognizing Mr. Sanogo,
had given no information. Mr. Sanogo indicated that he had the impression that Witness
AFX, thinking he was dealing with a novice, had come to make up a story and earn himself
some money, but had changed his mind when he recognized who it was. Mr. Sanogo believed
that Witnesses AFX and EB “seemed to have made a business out of the genocide”."™
During his testimony, Mr. Sanogo confirmed this information, as well as that contained in his

mission reports.'™

454, Moreover, seized of Appellant Ngeze’s oral request to order a comparison of Exhibits
CA-3D6 and CA-3D7 with CA-3D4, in order to determine whether the original Additional
Statement was written and signed by Witness EB, the Appeals Chamber ordered an expert
report, pursuant to Rules 54, 89(D) and 107 of the Rules, calling for (1) a forensic
. examination of the photocopy of the handwritten version of the First Recantation Statement
and of the original Additional Statement, with a view to determining whether the two
Statements had been written by the same person; (2) a comparison between these documents
and the samples of Witness EB’s handwriting taken during the hearings of 16 and

1983 Confidential Exhibit CA-P2, paras. 3-7.
1984 Ibid., para. 5.
"85 Ibid., paras. 8-9.
19875, paras. 23-26. During his cross-examination, Witness EB denied having ever accepted money to recant
his testimony, but said that he possessed information that Witness AFX had offered money to other witnesses
{T(A) 16 January 2007, (closed session) p. 36).
1987 fpid, paras. 27-28. Confronted at the hearing with these allegations, Witness EB expressed surprise, and
maintained his earlier statement (T(A) 16 January 2007 {closed session), pp. 27-29).
"%%% 1hid., para, 28.
1989 1pid., paras. 36-42 (Quotation taken from para. 42). When this was put to him in cross-examination, Witness
EB maintained that he had never associated with Witness AFX in activities of this kind (T(A) 16 January 2007,
. 33 (closed session)).
%' T(A) 16 January 2007, pp. 50-60.
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18 January 2007 (CA-3D6, CA-3D7, CA-1 and CA-2), with a view to determining whether
Witness EB was indeed the author of the two Statements.'*!

455. The handwriting expert appointed by the Appeals Chamber, Mr. Stephen Maxwell,
filed his report on 19 April 2007."* In this Second Expert Report, Mr. Maxwell notes, after
examining the photocopy of the handwritten version of the First Recantation Statement that it
consists of a photocopy/fax of poor quality and that, although there are similarities between
the disputed writing on this document and that on the specimen material, it is not possible to
offer conclusive opinions based on the examination of “photocopied documents”.'™ With
regard to the comparison between the Additional Statement and the certified samples of
Witness EB’s handwriting, Mr. Maxwell notes both similarities but also differences, which
might be significant.'"™ Consequently, on the basis of the material submitted, he cannot
determine conclusively whether the Additional Statement was written by Witness EB. He
adds that it is also possible that the First Recantation Statement and the Additional Statement
might have been written by Witness EB, using different handwriting styles, but he offers no
conclusive opinion in this respect.'” Finally, Mr. Maxwell points out that the short, illegible
signature on the Additional Statement is similar in structure and arrangement to the specimen
signatures attributed to Witness EB, which would support the proposition that Witness EB is .
the writer. He does not however exclude the possibility that it is a good quality forgery.'®

456, At the invitation of the Appeals Chamber,'® the parties filed their submissions
relating to the Second Expert Report, to the credibility of Witness EB and to its impact on the
verdict.'®®

(b) Arguments of the Parties

457. Appellant Ngeze raises the following main arguments to demonstrate the lack of
credibility of Witness EB: (1) the First Expert Report establishes that the First Recantation
Statement is from Witness EB'® and the Second Expert Report establishes that the signature

'%! Public Order Appointing a Handwriting Expert with Confidential Annexes, 7 February 2007. See also Order
Extending the Scope of the Examination by the Handwriting Expert Appointed by Order of 7 February 2007,
21 February 2007 where, at the expert’s request, the Appeals Chamber ordered that additional documents be
handed over to the expert for comparison and extended his mission accordingly. See finally Second Order

Extending the Scope of the Examination by the Handwriting Expert Appointed by Order of 7 February 2007, .
27 March 2007, where the Appeals Chamber further extended the expert’s mission to include for comparison
with the disputed documents the original of a specimen of Witness EB’s handwriting taken by the Prosecutor’s
investigators on 23 May 2005,

'%2 Report of Stephen Maxwell, Case number 1640/07, Examination of Handwriting and Signatures Witness
EB, dated 3 April 2007 and filed confidentially on 12 April 2007 (“Second Expert Report”™).

%3 Second Expert Report, p. 3.

'%4 In particular, the arrangement of the writing with respect to the edge of the page, the relative sizes of the
letters and the structure of some of the letter designs {Second Expert Report, p. 3).

%5 Mr. Maxwell inter alia indicates that further specimen from Witness EB, written not for the purpose of this
investigation, might prove to be more suitable for comparison purposes (Second Expert Report, p. 3).

19% Second Expert Report, p. 4.

'%7T(A) 16 January 2007, pp. 55-57.

1% Appellant Ngeze’s Conclusions Following Second Expert Report; Appellant Barayagwiza’s Conclusions
Following Second Expert Report; Prosecution’s Submissions Following Second Expert Report,

1% Appellant Ngeze's Conclusions Following Second Expert Report, pp. 15, 16 and 18. See also pp- 13 and 16,
where Appellant Ngeze submits that the conclusion reached by the first expert in this respect satisfies the
highest standard of probability that can be expected of a handwriting expert.
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on the Additional Statement is also Witness EB’s;"'® (2) the results of Mr. Sanogo’s
investigation show that Witness EB is not credible;"" (3) invited by the President of the
Appeals Chamber to summarize the main aspects of the events about which he testified at
trial, Witness EB was unable to recall all the details of the events of 7 April 1994.""
Appellant Ngeze concludes that the exclusion of Witness EB’s testimony would potentially
invalidate his conviction, since, in his submission, the testimonies of Witnesses AGX, AHI
and AEU are not sufficient to prove beyond reasonable doubt the criminal acts with which he
is charged."®

-

458. Appellant Barayagwiza argues that the two handwriting experts recognized that
Witness EB was indeed the author of the two recantation statements, a conclusion confirmed
by the evidence gathered by the Prosecutor’s investigators.'® He adds that the new evidence
and testimonies admitted on appeal show that Witness EB is a liar."'” He accordingly
concludes that Witness EB’s trial testimony could not be relied upon as evidence against
himself or against Appellant Ngeze."*

459. The Prosecutor submits that the purported recantation statement from Witness EB has
. no probative value and is merely a manipulation, designed to exculpate Appellant Ngeze.!'”
In support of this submission, he points out that Witness EB consistently denied being the
author of the statements,""® that the forensic expertise ordered by the Appeals Chamber does
not contradict this,"” and that the First Recantation Statement and the Additional Statement
are not credible."'® He concludes that the assessment of Witness EB’s testimony by the Trial

| 110 rpid. . p. 17. According to Appellant Ngeze, the second expert concludes that the Additional Declaration is
| from Witness EB, a conclusion with which he himself agrees, while stressing that the expert’s proviso that he
cannot exclude the possibility of a good-quality forgery is not otherwise supported.
MO spid., pp. 12, 13 and 18. To demonstrate the lack of credibility of Witness EB, the Appellant also submits
that the Gacaca documents show that, contrary to the witness’ allegations during the appeal hearing, he did not
incriminate Appellant Ngeze before the Gacaca: Appellant Ngeze’s Conclusions Following Second Expert
Report, p. 10.
"J]bid., pp. 8 and 18. The Appeals Chamber is of the view that the testimony of Witness EB during the appeal
hearing does not support Appellant’s Ngeze’s assertion, since the President invited the witness to “briefly recall
the main facts upon which [he had testified] on 15, 16 and 17 May 2001”, without further precision (T(A)
[ 16 January 2007, p. 7).
1193 rbid., pp. 18-20.
1% Apnellant Barayagwiza’s Conclusions Following Second Expert Report, para. 15.
1195 thid., para. 16.
06 1bid, paras. 16-17.
197 progecution’s Submissions Following Second Expert Report, para. 3.
1198 1pid, paras. 5, 16-26.
1% tbid., paras. 5-10.
M0 fhid,, paras. 18-20, 23-24, 27-44. The Prosecutor submits in particular that (1) the recantation appeared at
the same time as a series of similar alleged recantations, sent to the same persons from the same fax machine
(paras. 18 and 41); (2) the Additional Statement appeared in suspicious circumstances (paras. 23, 38-40); (3) the
recantation may have been made in exchange for payment (para. 24); (4) Witness EB’s testimony at trial was
supported by other credible evidence (paras. 28-30); (5) the reasons given in the First Recantation Statement for
having given false testimony at trial are not credible (paras. 31-32); (6) contrary to what is stated in the
Additional Statement, the typed and handwritten versions of the First Recantation Statement do not appear to
have been written by the same person, as is shown by differences in spelling as between the two versions (paras.
33-35); (7) it is surprising that Witness EB should have waited until April 2005 (four years after his trial
testimony) before recanting it (para. 36); and (8) it is surprising that Witness EB knew the contact details of the
Appellant and his newly appointed counsel, as well as those of the ICTR President and Prosecutor (para. 37).

A07-0137 (E) 143

[ Translation certified by LSS, ICTR |




Ferdinand Nahimana, Jean-Bosco Barayagwiza, Hassan Ngeze v. The Prosecutor, Case No. ICTR-99-52-A

SANEEE (OZ{stns /B
Chamber should be maintained.""" In the alternative, the Prosecutor argues that, even if the
testimony of Witness EB were to be rejected, there would nonetheless remain sufficient

evidence to support Appellant Ngeze’s conviction and sentence.'!'?

(c) Analysis

460. The Appeals Chamber considers that, since Witness EB denies being the author of the
two recantation statements admitted as additional evidence,'" it is necessary to begin by
examining the effect of the two expert reports. The Appeals Chamber considers that the issue
here is not whether it can be established beyond reasonable doubt that Witness EB is the
author of one or both of these statements but, rather, whether the expert reports raise doubt as
to his credibility, given his denial of authorship.

461. With respect to the handwritten version of the First Recantation Statement, the

Appeals Chamber recalls that the original of that document is not in the case-file, and that the

two experts who examined copies of this document came to different conclusions as to

whether the photocopy submitted to them was of sufficient quality to enable a conclusive

opinion to be reached: the first expert states that the photocopies he examined were of a .
sufficient quality to allow him to reach a conclusion, and he expressly identifies Witness EB

as the author of the First Recantation Statement;''"* the second expert states that it is not in

principle possible to reach a conclusive opinion based on photocopies of documents, and he

evidently believes that the poor quality of the document submitted to him does not justify

making an exception to that principle.'"*

462. With respect to the Additional Statement, the Appeals Chamber notes that the second
expert explains that he is not in a position, based on a comparison of the documents, to
determine whether Witness EB wrote this document.'''® The second expert adds, however,
that the handwriting evidence would support the proposition that Witness EB signed the
Additional Statement, although the possibility that it is a forgery cannot be excluded."'” The

M1 prosecution’s Submissions Following Second Expert Report, paras. 45-50. The Prosecutor argues in
particular that it is not surprising that the Gacaca documents do not mention that Witness EB gave evidence ‘
against Appellant Ngeze, because the extracts in question contain information given by the witness in relation to

individuals who carried out the attacks in Gisenyi and not on those (such as the Appellant) who instigated those

attacks (para. 47). The Prosecutor further contends that mere opinions to the effect that Witness EB was not

credible are not capable of challenging his frial testimony {para. 49).

"2 1pid, paras. 51-54.

'"'3 The Appeals Chamber notes incidentally that the position taken by Witness EB makes it unnecessary to

consider the Prosecutot’s arguments that the recantation as set out in the two statements is not credible
(Prosecution’s Submissions Following Second Expert Report, paras. 18-20, 23, 24, 27-44).

"4 First Expert Report, p. 2. The Appeals Chamber notes that in his Additional Conclusions the Prosecutor
acknowledges that that report identifies the signatures contained in the disputed documents as originating from

Witness EB, but omits to mention the fact that the report reaches the same conclusion as to the handwriting in

those documents.

"5 Second Expert Report, p. 3. The Appeals Chamber notes in this respect that the document submitted to the

second expert consists of a print-out of a scanned version of the photocopy annexed to the First Expert Report,

which may explain why the two experts differ as to the quality of the photocopy.

"¢ second Expert Report, p. 3.

"7 tbid,, p. 4.
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Appeals Chamber considers, therefore, that the Second Expert Report is not conclusive as to
the author of the Additional Statement."

463. In the view of the Appeals Chamber, Witness EB’s formal identification by the first

expert as the author of the First Recantation Statement raises a serious doubt as to Witness
‘ EB’s credibility in view of his denial that he is the author of that statement. This doubt is not
| dispelled by the Second Expert Report, even though that report is not conclusive. The
Appeals Chamber does not exclude the possibility that the Additional Statement is a forgery,
fabricated after Witness EB denied being the author of the First Recantation Statement, but
this does not dispel the doubt raised as to Witness EB’s credibility by the first expert’s
identification of him as the author of the First Recantation Statement. Before assessing the
impact of such doubt, the Appeals Chamber finds it relevant to consider Appellant Ngeze’s
argument that the results of Mr. Sanogo’s investigation demonstrate Witness EB’s lack of
credibility.

464. The Appeals Chamber recalls that, following receipt of the Additional Statement by
his office, the Prosecutor instructed Mr. Sanogo to carry out a second investigation in Gisenyi
. in October 2006, in the course of which the latter obtained information suggesting that
Witness EB was paid to recant his testimony.'"® According to the Prosecutor, even if that
were proved, the recantation would be of no probative value. However, the Prosecutor
appears to take the view that in any event the issue is moot, since the investigation did not
obtain reliable evidence of the alleged bribe, and Witness EB ultimately did not recant his
testimony."'? In the view of the Appeals Chamber, that is to fail to give proper weight to the
information obtained during the investigation and to Mr. Sanogo’s testimony at the hearing,
The fact that the Prosecutor’s own chief investigator, sent by the Prosecutor to investigate
Witness EB’s purported recantation, himself adds to the serious doubt raised as to the
witness’ credibility is surely disturbing. The Appeals Chamber is well aware of the limits of
the investigation in question. As Mr. Sanogo admitted, he was unable to check some of the
negative information he received on Witness EB.' Furthermore, his impression that “EB
and AFX seemed to have made a business out of the genocide” merely represented his
“feeling”.)'® Finally, he admitted that he did not check the identity given by one of his
informers."'? Mr. Sanogo’s report and testimony are undeniably insufficient to establish with
certainty that the First Recantation Statement, attributed by the first expert to Witness EB,
. was made by the latter in exchange for payment in the circumstances described by one of the
individuals interviewed by Mr, Sanogo. However, the Appeals Chamber cannot ignore this
information, which undeniably casts additional doubt on the credibility of Witness EB.

465. Turning now to the impact of the doubts raised both by the First Expert Report and
the Prosecutor’s investigator, Appellant Ngeze submits that, whether false or true, the

1118 gince the Second Expert Report is not conclusive as to the authorship of the Additional Statement, the
Appeals Chamber considers that it need not address the Prosecutor’s specific arguments regarding the
circumstances of the document’s sending and its content, which, in his view, are evidence of a concerted effort
to manipulate the appeal proceedings (Prosecution’s Submissions Following Second Expert Report, paras, 23,
38-42).

1119 prosecution’s Submissions Fellowing Second Expert Report, para. 24.

20 1hid , paras. 24-25.

2V T(A) 16 January 2007, pp. 52-53.
22 1bid., p. 62.

Y123 1bid., pp. 64-65.
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recantation statements require that his conviction be set aside, since Witness EB’s testimony
is not credible."* On the other hand, the Prosecutor submits that, even if the Appeals
Chamber disbelieved Witness EB’s denial that he had recanted, this would not affect the Trial
Chamber’s finding regarding the witness’ credibility."'*

466. The Appeals Chamber does not share the Prosecutor’s view that, since Witness EB
has not recanted his trial testimony, the additional evidence admitted on appeal could not
have constituted a decisive factor capable of affecting the Trial Chamber’s findings. It is
apparent from paragraph 812 of the Judgement that the Trial Chamber considered the
following elements before declaring Witness EB credible: (1) reasonable and adequate
responses were given by the witness to questions put to him in cross-examination in relation
to the omission (a) of the Appellant’s name in two of his three written statements and (b) of
certain incidents mentioned in his testimony such as the looting of his parents’ house and the
torture of his pregnant sister; and (2) the fact that Witness EB was clear in his account of
events, and that he was careful to distinguish what he did and saw from what he was
reporting. The Appeals Chamber is of the view that if, after hearing Witness EB’s testimony
at trial, the Trial Chamber had been aware of the facts currently before the Appeals Chamber
— namely (1) the fact that Witness EB denies before the Chamber being the author of a .
recantation statement, but an expert retained by the Prosecutor unhesitatingly attributes to
him the handwriting and signature on that statement; and {2) the fact that the Prosecutor’s
investigator raises serious doubts as to the morality of the witness and reports that several
genocide survivors consider him ready to do anything for money — the Trial Chamber would
have been bound to find that these matters raised serious doubts as to Witness EB’s
credibility. As a reasonable trier of fact, it would have rejected Witness EB’s testimony, or at
least required corroboration of his testimony by other credible evidence. The Appeals
Chamber accordingly decides to reject Witness EB’s trial testimony to the extent that it is not
corroborated by other credible evidence.

D. Impact on the verdict

467. The Prosecutor submits that, even if Witness EB’s testimony were to be rejected,
there would still remain sufficient evidence to maintain Appellant Ngeze’s conviction and
sentence."'*

468. On reading the Judgement, the Appeals Chamber finds that the following of the Trial .
Chamber’s conclusions rely exclusively on Witness EB’s testimony and will be set aside:
“Hassan Ngeze ordered the Interahamwe in Gisenyi on the morning of 7 April 1994 to kill
Tutsi civilians and prepare for their burial at the Commune Rouge”;''”” “[m]any were killed in

"% Appellant Ngeze’s Conclusions Following Second Expert Report, para. 18.

"2 prosecution’s Submissions Following Second Expert Report, para. 46.

"2 1bid., paras. 28, 30, 51-54.

"7 judgement, para. 836. The Appeals Chamber understands that this finding relies exclusively on the
testimony of Witness EB, summarized as follows by the Trial Chamber at paragraph 825 of the Judgement (see
also para. 789 and 790):

Witness EB gave a clear and detailed account of an attack that day against the Tutsi
population in Gisenyi by the Interahamwe, an attack in which he and his family were
targeted as victims [...] Although there is no evidence that he was present during these
killings, this attack was ordered by Hassan Ngeze, communicated through a loudspeaker
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" the subsequent attacks that happened immediately thereafter and later on the same day”;"*
“[a]mong those killed were Witness EB’s mother, brother and pregnant sister. Two women,
one of whom was Ngeze’s mother, inserted the metal rods of an umbrella into her body”;"'”
“[t]lhe attack that resulted in these and other killings was planned systematically, with
weapons distributed in advance, and arrangements made for the transport and burial of those
to be killed”."® The Appeals Chamber notes that these findings form the entire factual
findings underlying Appellant Ngeze’s conviction for ordering genocide.'”' That conviction
must therefore be set aside. The same goes for the Appellant’s conviction for ordering

extermination.'™?

469. The Appeals Chamber will now examine whether the findings in paragraph 837 of the
Judgement supporting Appellant Ngeze’s conviction for aiding and abetting genocide,'”
committing direct and public incitement to commit genocide,'™ aiding and abetting
extermination''** and committing persecution'*® can be maintained on the basis of testimonies
other than that of Witness EB.

470, The evidentiary bases of the factual findings set out in paragraph 837 of the
. Judgement are as follows:

- The finding that “Ngeze helped secure and distribute, stored, and transported weapons
to be used against the Tutsi population” essentially relies on Witness AHI's testimony
that the Appellant took part in a distribution of weapons on 8 April 1994, and on
Witness AFX’s testimony that the Appellant had stored weapons at an unspecified
date;"?’

from his vehicle. Ngeze ordered the Inferahamwe to kill the Tutsi and ordered some of
them to go to Commune Rouge to dig graves.

128 Jydgement, para. 836. The Appeals Chamber understands that this finding also relies exclusively on the
above mentioned summary of Witness EB’s testimony.
1129 1dom. The Trial Chamber summarizes as follows the testimony of Witness EB supporting this finding: “[h]e
saw his brother killed, the body of his pregnant sister sexually violated, and his mother attacked with a nail
studded club and killed. He himself was severely injured” (Judgement, para. 825. See also para. 789).

. 30 1ydgement, para. 836, The Appeals Chamber understands that this finding is also based exclusively on
Witness EB’s testimony as summarized at paragraph 825 of the Judgement:

[Witness EB’s] description of the attack suggests that it was planned systematically.
Weapons were distributed from a central location, Samvura’s house, where Witness EB
saw the Interahamwe picking them up. Graves were dug in advance, and vehicles were
organized to transport the bodies. The brief dialogue recounted between the Interahamwe
and Witness EB’s mother, before she was clubbed in the head, indicates that the attackers
and their victims knew each other. The attackers were wondering why she was still alive,
signifying that the Interahamwe intended to kill all their Tutsi neighbors.

131 jydgement., paras. 836, 955, 977A.

32 1bid , para. 1068, erroneously referring to para. 954 instead of paras. 955-956.

"33 1bid , paras. 956 and 977A.

"3 1bid., para. 1039.

135 1pid , para. 1068, erroneously referring to para. 954 instead of paras. 955-956.

1136 1bid., para. 1084 referring to para. 1039.

W371pid., para. 831. The Trial Chamber also refers to Witness Serushago’s testimony that the Appellant
transported weapons on 7 April and between 13 and 20 April 1994. However, it does not appear that the Trial
Chamber relied on this statement for anything other than its finding that Witnesses AHI and AFX were

A07-0137 (E) 147

[ Translation certified by LSS, ICTR |




T L P s iRk L T A

Ferdinand Nahimana, Jean-Bosco Barayagwiza, Hassan Ngeze v. The Prosecutor, Case No. ICTR-99-52-A

ST Jo?1{

- The finding that the Appellant “set up, manned and supervised roadblocks in Gisenyi

in 1994 that identified targeted Tutsi civilians who were subsequently taken to and

killed at the Commune Rouge™ essentially relies on Witness AHI’s testimony.'”** The

Trial Chamber aiso observed that Witness AHI’s testimony corroborates Serushago’s

testimony that Ngeze played an active and supervisory role in the identification and

targeting of Tutsi at roadblocks, who were subsequently killed at the Commune
Rouge;''®

- The finding that Appellant Ngeze “often drove around with a megaphone in his
vehicle, mobil[iz]ing the population to come to CDR meetings and spreading the
message that the Inyenzi would be exterminated, /myenzi meaning, and being
understood to mean, the Tutsi ethnic minority”, which also partly supports the Trial
Chamber’s finding related to the Appellant’s genocidal intent,'* also relies on the
testimonies of Witnesses Serushago, ABE, AAM and AEU;!*

- Finally, the Trial Chamber’s finding that “[a]t Bucyana’s funeral in February 1994,
Ngeze said that if President Habyarimana were to die, the Tutsi would not be spared”,
which also partly supports the Trial Chamber’s finding that the Appellant had a
genocidal intent,'* is based on the testimony of Witness LAG, who heard and saw
Ngeze say at Bucyana’s funeral that if Habyarimana were to die “we would not be
able to spare the Tutsi”."'®

471. Admittedly, the findings in paragraph 837 of the Judgement do not directly rely on
Witness EB’s testimony. However, Witness EB was one of the four witnesses who claimed to
have seen the Appellant on 7 and 8 April 1994, and on whom the Trial Chamber partly relied
in order to reject the Appellant’s alibi.''¥ The Appeals Chamber is bound to ask itself
whether, in the absence of Witness EB’s testimony, the Trial Chamber’s rejection of the alibi
and resultant finding, in paragraphs 831 and 837 of the Judgement, that the Appellant had
taken part in the distribution of weapons on 8 April 1994 can be sustained. The Appeals
Chamber turns now to this issue, taking into account the fact that the Trial Chamber erred in
finding that the alibi testimonies were “thoroughly inconsistent”.''*

472. The Appeals Chamber recalls that, over and above the substantial inconsistencies that
the Trial Chamber deemed to have noted in the defence testimonies regarding the alibi, it
considered even more important the fact that “none of the Defence witnesses had evidence
other than hearsay that Ngeze was arrested at all. Their sources of information were vague,
with the exception of three witnesses who learned of the arrest from Ngeze himself”.''* The

corroborated by Witness Serushago’s testimony as to the fact that Ngeze transported weapons in his vehicle
{dates unspecified): see Judgement, para. §31.
138 1pid., para. 833.
"3 tdem.
1140 rpid., para. 968.
"4 1bid., para. 834.
"2 Ibid., para. 968.
13 Ibid., para. 835.
1% 1bid., para. 829:
“Four Prosecution witnesses saw Ngeze on 7 April 1994. Their eyewitness testimony under oath is not
shaken by the hearsay of the Defence witnesses or the contradictory testimony of Ngeze himself”.
1145 Supra X. B. 3.
1146 judgement, para. 828.
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Appeals Chamber considers that statement to be incorrect: in addition to witnesses having
learned of Appellant Ngeze’s arrest from Ngeze himself, Witness BAZ-1 stated that he had
heard of the arrest from the Appellant’s immediate neighbours, whose names he gave.""
Similarly, Witness RM-112 stated that it was the Appellant’s servant who informed him of
the arrest when he went to Ngeze’s house in the morning of 7 April 2007.""*

473. Thus the reasons relied on by the Trial Chamber in order to conclude that the alibi
raised no reasonable doubt as to the Appellant’s acts between 6 and 9 April 1994 are
erroneous in two respects: (1) the testimonies of Defence witnesses were not “thoroughly
inconsistent” and (2) the witnesses’ sources of information were only vague in some
instances. Furthermore, the fact that the evidence from Defence witnesses regarding
Appellant Ngeze’s arrest was only hearsay does not in itself suffice to render their testimony
not credible. Under these circumstances, the Appeals Chamber considers that there is a risk of
a miscarriage of justice if the Trial Chamber’s finding on the alibi is upheld, particularly in
| view of the fact that, with the rejection of Witness EB’s testimony, there remain only three

witnesses (Witnesses Serushago, AHI and AGX) who allegedly saw the Appellant between 6

and 9 April 1994, the testimony of one of these witnesses (Witness Serushago) being

. moreover acceptable only to the extent that it is corroborated."*

474. The Appeals Chamber accordingly reverses the Trial Chamber’s finding on the alibi
and concludes that it has not been established beyond reasonable doubt that the Appellant
took part in a distribution of weapons on 8 April 1994, However, the fact that there exists
reasonable doubt as to Witness AHD’s testimony that Appellant Ngeze participated in a
distribution of weapons on 8 April 1994 does not necessarily imply that his testimony must
be rejected in its entirety. Thus the existence of reasonable doubt as to the truth of a statement
by a witness is not evidence that the witness lied with respect to that aspect of his testimony,
nor that the witness is not credible with respect to other aspects. Consequently, the Appeals
Chamber considers that the following factual findings in paragraph 837 of the Judgement are
not affected by the above findings: that the Appellant stored weapons at his home before
6 April 1994;"% that he “set up, manned and supervised roadblocks in Gisenyi in 1994”; that
he identified “targeted Tutsi civilians who were subsequently taken to and killed at the
Commune Rouge”, that he “often drove around with a megaphone in his vehicle, mobil[iz]ing
the population to come to CDR meetings and spreading the message that the fnyenzi would
. be exterminated, /nyenzi meaning, and being understood to mean, the Tutsi ethnic

147 T 27 January 2003, p. 67.

1148 T 13 March 2003, p. 3.

1149 gee Judgement, para. 824.

M0 I paragraph 837 of the Judgement, the Trial Chamber finds that the Appellant “helped secure and
distribute, stored, and transported weapons to be used against the Tutsi population”. This finding relied on the
testimony of Witnesses AHI, AFX and Serushago (see Judgement, para. 831). Since Witness AHI's testimony
with regard to the distribution of weapons by the Appeliant on 8 April 1994 cannot be accepted, only the
testimonies of Witnesses AFX and Serushago remain. Witness AFX only asserted that, on an unspecified date
before the killings of April 1994, Appellant Ngeze showed him the weapons he was keeping at his home (see
Judgement, paras. 796 and 831). Witness Serushago’s testimony can only be accepted if it is corroborated by
other evidence (Judgement, para. 824). Accordingly, only the finding that the Appellant stored weapons before
6 April 1994 remains. However, this factual finding must also be set aside for the reasons set out below (Infra
XIL C. 3. {b) (ii) ).
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minority”'"*' and that “[a]t Bucyana’s funeral in February 1994, Ngeze said that if President
Habyarimana were to die, the Tutsi would not be spared”.!'*

XI. MODES OF RESPONSIBILITY

475. Before examining whether the Trial Chamber could find that the crimes charged in
the Indictments were committed, and that the Appellants should be held responsible for them,
the Appeals Chamber considers it helpful to recall certain principles applicable to modes of
responsibility.

476. The relevant provisions are found in Article 6(1) and (3) of the Statute:

1. A person who planned, instigated, ordered, committed or otherwise aided and abetted in
the planning, preparation or execution of a crime referred to in Articles 2 to 4 of the
present Statute, shall be individually responsible for the crime.

3. The fact that any of the acts referred to in Articles 2 to 4 of the present Statute was

committed by a subordinate does not relieve his or her superior of criminal responsibility if

he or she knew or had reason to know that the subordinate was about to commit such acts .
or had done so and the superior failed to take the necessary and reasonable measures to

prevent such acts or to punish the perpetrators thereof.

A. Responsibility under Article 6(1) of the Statute

477. The Appeals Chamber notes that, in convicting the Appellants under Article 6(1) of
the Statute for various crimes, the Trial Chamber has not always identified the mode of
responsibility on which the conviction was based. The Appeals Chamber must therefore
identify the relevant mode of responsibility (if any) for each charge on which the Trial
Chamber entered a conviction. The Appeals Chamber is of the view that the following modes
of responsibility may be relevant in the instant case: committing; planning; instigating;
ordering; aiding and abetting.

478. The Appeals Chamber recalls that commission covers, primarily, the physical
perpetration of a crime (with criminal intent) or a culpable omission of an act that is
mandated by a rule of criminal law, but also participation in a joint criminal enterprise,''
However, it does not appear that the Prosecutor charged the Appellants at trial with .
responsibility for their participation in a joint criminal enterprise,''* and the Appeals
Chamber does not deem it appropriate to discuss this mode of participation here.'**

51 Judgement, para. 837. The findings that Appellant Ngeze possessed the intent to destroy the Tutsi
population and acted with the intent to destroy in whole or in part the Tutsi ethnical group, supporting his
conviction for genocide, notably rely on this factual finding (Judgement, paras. 968 and 977A).

"52 Idem. The findings that Appellant Ngeze possessed the intent to destroy the Tutsi population and acted with
the intent to destroy in whole of in part the Tutsi ethnical group, supporting his conviction for genocide, notably
rely on this factual finding (Judgement, paras. 968 and 977A),

"3 Tadi¢ Appeal Judgement, para. 188.

15 Even if such a charge could possibly be inferred from certain paragraphs of the Indictments, for example:
Nahimana Indictment, para. 6.27; Barayagwiza Indictment, para. 7.13; Ngeze Indictment, para. 7.15.

"33 For a more detailed discussion of this form of participation, see Brdanin Appeal Judgement, paras. 389-432;
Stakic Appeal Judgement, paras. 64-65; Kvocka et al. Appeal Judgement, paras. 79-119; Ntakirutimana Appeal
Judgement, paras. 461-468; Vasiljevic Appeal Judgement, paras. 94-102; Krnojelac Appeal Judgement,
paras. 28-33, 65 et seq.; Tadi¢ Appeal Judgement, paras. 185-229,
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479. The actus reus of “planning” requires that one or more persons design the criminal
conduct constituting one or more statutory crimes that are later perpetrated.”* It is sufficient
to demonstrate that the planning was a factor substantially contributing to such criminal
conduct.""”” The mens rea for this mode of responsibility entails the intent to plan the
commission of a crime or, at a minimum, the awareness of substantial likelihood that a crime
will be committed in the execution of the acts or omissions planned.'**®

480. The actus reus of “instigating” implies prompting another person to commit an
offence." It is not necessary to prove that the crime would not have been perpetrated
without the involvement of the accused; it is sufficient to demonstrate that the instigation was
a factor substantially contributing to the conduct of another person committing the crime."*
The mens rea for this mode of responsibility is the intent to instigate another person to
commit a crime or at a miminum the awareness of the substantial likelihood that a crime will
be committed in the execution of the act or omission instigated.''®'

481. With respect to ordering, a person in a position of authority'®

responsibility for ordering another person to commit an offence,'® if the person who

. received the order actually proceeds to commit the offence subsequently. Responsibility is
also incurred when an individual in a position of authority orders an act or omission with the
awareness of the substantial likelihood that a crime will be committed in the execution of that
order, and if that crime is effectively committed subsequently by the person who received the
order."'*

may incur

482. The actus reus of aiding and abetting''®® is constituted by acts or omissions"* aimed
specifically at assisting, furthering or lending moral support to the perpetration of a specific

1158 Kordié and Cerkez Appeal Judgement, para. 26.
157 Kordié and Cerkez Appeal Judgement, para. 26. Although the French version of the Judgement uses the
terms “un élément determinant®, the English version — which is authoritative — uses the expression “factor
substantially contributing to”.
118 Kordi¢ and Cerkez Appeal Judgement, paras. 29 and 31.

. 159 Ndindabahizi Appeal Judgement, para. 117; Kordi¢ and Cerkez Appeal Judgement, para. 27.
190 Gacumbitsi Appeal Judgement, para. 129; Kordi¢é and Cerkez Appeal Judgement, para. 27. Once again,
although the French version of the Kordic¢ and Cerkez Judgement reads “un élément déterminant”, the English
version — which is authoritative — reads “factor substantially contributing to”.
"6 Kordi¢ and Cerkez Appeal Judgement, paras. 29 and 32.
1162 1t is not necessary to demonstrate the existence of an official relationship of subordination between the
accused and the perpetrator of the crime: Galié Appeal Judgement, para. 176; Gacumbiisi Appeal Judgement,
para. 182; Kamuhanda Appeal Judgement, para. 75; Semanza Appeal Judgement, para. 361; Kordi¢ and Cerkez
Appeal Judgement, para. 28.
163 Galié Appeal Judgement, para. 176; Niagerura et al. Appeal Judgement, para. 365; Kordié and Cerkez
Agpeal Judgement, paras. 28-29.
" Gali¢ Appeal Judgement, paras. 152 and 157; Kordi¢ and Cerkez Appeal Judgement, para. 30; Blatkic
Agspeal Judgement, para. 42.
1185 The French version of some Appeal and Trial Judgements of this Tribunal and of the ICTY mention the
term “complicité” (“complicity”) rather than “aide et encouragement’ (“aiding and abetting”). The Appeals
Chamber prefers “aide et encouragement™ because these terms are the ones used in Article 6(1) of the Statute.
Furthermore, the Statute uses the word “complicité” in a very specific context (see Article 2(3)(e) of the
Statute); it should thus be reserved for that context.
18 Nragerura et al. Appeal Judgement, para. 370; Blaski¢ Appeal Judgement, para. 47.
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" crime, and which substantially contributed to the perpetration of the crime.”®’ Contrary to the
three modes of responsibility discussed above (which require that the conduct of the accused
precede the perpetration of the crime itself), the actus reus of aiding and abetting may occur
before, during or after the principal crime."® The mens rea for aiding and abetting is
knowledge that acts performed by the aider and abettor assist in the commission of the crime
by the principal.''® It is not necessary for the accused to know the precise crime which was
intended and which in the event was committed,''™ but he must be aware of its essential
elements.'”

483. The Appeals Chamber concludes by recalling that the modes of responsibility under
Article 6(1) of the Statute are not mutually exclusive and that it is possible to charge more
than one mode in relation to a crime if this is necessary in order to reflect the totality of the
accused’s conduct.””

B. Responsibility under Article 6(3) of the Statute

484. The Appeals Chamber recalls that, for the liability of an accused to be established
under Article 6(3) of the Statute, the Prosecutor has to show that: (1) a crime over which the .
Tribunal has jurisdiction was committed; (2) the accused was a de jure or de facto superior of
the perpetrator of the crime and had effective control over this subordinate (i.e., he had the
material ability to prevent or punish commission of the crime by his subordinate); (3) the
accused knew or had reason to know that the crime was going to be committed or had been
committed; and (4) the accused did not take necessary and reasonable measures to prevent or
punish the commission of the crime by a subordinate.''”

485. The Appeals Chamber adds that, for the purposes of Article 6(3) of the Statute, the
“commission” of a crime by a subordinate must be understood in a broad sense. In the
Blagojevi¢ and Joki¢ Appeal Judgement, the ICTY Appeals Chamber confirmed that an
accused may be held responsible as a superior not only where a subordinate committed a
crime referred to in the Statute of ICTY, but also where a subordinate planned, instigated or
otherwise aided and abetted in the planning, preparation or execution of such a crime:

As a threshold matter, the Appeals Chamber confirms that superior responsibility under
Article 7(3) of the Statute encompasses all forms of criminal conduct by subordinates, not

87 Blagojevié and Jokié Appeal Judgement, para. 127; Ndindabahizi Appeal Judgement, para. 117; Simié
Appeal Judgement, para. 85; Nfagerura et al. Appeal Judgement, para. 370 and footnote 740; Blaskié Appeal
fudgement, paras. 45 and 48; Vasiljevi¢ Appeal Judgement, para. 102,

"% Blagojevi¢ and Joki¢ Appeal Judgement, para. 127; Simi¢ Appeal Judgement, para. 85; Blaski¢ Appeal
Judgement, para. 48. See also Celebiéi Appeal Judgement, para. 352, citing with approval the conclusion of the
Trial Chamber in that case that it is hot necessary that the assistance in question be given at the time of the
commission of the crime,

"'%° Blagojevi¢ and Jokié Appeal Judgement, para. 127; Brdanin Appeal Judgement, para. 484; Simié Appeal
Judgement, para. 86; Ntagerura et al. Appeal Judgement, para. 370; Blaski¢ Appeal Judgement, paras. 45 and
49, Vasiljevic Appeal Judgement, para. 102; Aleksovski Appeal Judgement, para. 162.

"0 Simi¢ Appeal Judgement, para. 86; Blaski¢ Appeal Judgement, para. 50.

"' Brdanin Appeal Judgement, para. 484; Simi¢ Appeal Judgement, para. 86; Blaski¢c Appeal Judgement,
})ara. 50; Aleksovski Appeal Judgement, para. 162.

'™ Ndindabahizi Appea) Judgement, para. 122; Kamuhanda Appeal Judgement, para. 77.

"7 See Halilovi¢ Appeal Judgement, paras. 59 and 210; Gacumbitsi Appeal Judgement, para. 143; Blaskié
Appeal Judgement, paras. 53-85; Bagilishema Appeal Judgement, paras. 24-62; Celebiéi Appeal Judgement,
paras. 182-314,
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only the “committing” of crimes in the restricted sense of the term, but all other modes of
participation under Article 7(1). The Appeals Chamber notes that the term “commit” is
used throughout the Statute in a broad sense, encompassing all modes of responsibility
covered by Article 7(1) and that such a construction is clearly manifest in Article 29 (co-
operation and judicial assistance) of the Statute, referring to States’ obligation to co-
operate with the International Tribunal “in the investigation and prosecution of persons
accused of committing serious violations of international humanitarian law.”

The Appeals Chamber has previously determined that criminal responsibility under Article
7(3) is based primarily on Article 86(2) of Protocol 1. Accordingly, the meaning of
“commit”, as used in Article 7(3) of the Statute, necessarily tracks the term’s broader and
more ordinary meaning, as employed in Protocol 1. The object and purpose of Protocol I,
as reflected in its preamble, is to “reaffirm and develop the provisions protecting the
victims of armed conflicts and to supplement measures intended to reinforce their
application”. The preamble of Protocol I adds further that “the provisions of the Geneva
Conventions of 12 August 1949 and of this Protocol must be fully applied in all
circumstances to all persons who are protected by those instruments.” The purpose of
superior responsibility, as evidenced in Articles 86(1) and 87 of Protocol I, is to ensure
compliance with international humanitarian law. Furthermore, one of the purposes of
establishing the International Tribunal, as reflected in Security Council Resolution 808, is
to “put an end to [widespread violations of international humanitarian law} and to take
effective measures to bring to justice the persons who are responsible for them”. And,
more particularly, the purpose of superior responsibility in Article 7(3) is to hold superiors
“responsible for failure to prevent a crime or to deter the unlawful behaviour of [their]
subordinates.”

In this context, the Appeals Chamber cannot accept that the drafters of Protocol 1 and the
Statute intended to limit a superior’s obligation to prevent or punish violations of
international humanitarian law to only those individuals physically committing the material
elements of a crime and to somehow exclude subordinates who as accomplices
substantially contributed to the completion of the crime. Accordingly, “commit” as used in
Article 7(3) of the Statute must be understood as it is in Protocol 1, in its ordinary and
broad sense.''™

486. The Appeals Chamber endorses this reasoning and holds that an accused may be held
responsible as a superior under Article 6(3) of the Statute where a subordinate “planned,
instigated, ordered, committed or otherwise aided and abetted in the planning, preparation or
execution of a crime referred to in Articles 2 to 4 of the present Statute™,'”” provided, of

course, that all the other elements of such responsibility have been established.

C. There can be no cumulative responsibility under Article 6(1) and (3) in respect of

the same count

487. The Appeals Chamber recalls that it is inappropriate to convict an accused for a
specific count under both Article 6(1) and Article 6(3) of the Statute. When, for the same
count and the same set of facts, the accused’s responsibility is pleaded pursuant to both
Articles and the accused could be found liable under both provisions, the Trial Chamber
should rather enter a conviction on the basis of Article 6(1) of the Statute alone and consider
the superior position of the accused as an aggravating circumstance.''™

14 Blagojevi¢ and Jokié Appeal Judgement, paras. 280-282 (footnotes omitted).

U7 Article 6(1) of the Statute.

1176 Galié Appeal Judgement, para. 186; Jokié Appeal Judgement, paras. 23-28; Kajelijeli Appeal Judgement,
para. 81; Kvocka et al. Appeal Judgement, para. 104; Kordic and Cerkez Appeal Judgement, paras. 34-35;
Blaskié Appeal Judgement, para. 91.
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‘ 488.° The Appeals Chamber notes that in the instant case the Trial Chamber convicted the
Appellants on several counts under both Article 6(1) and Article 6(3) in respect of the same
set of facts, which was an error. The consequences of this error will be examined in the
discussion of the Appellants’ liability.

XII. THE CRIME OF GENOCIDE
A. Introduction

489. The Trial Chamber found Appellant Nahimana guilty of the crime of genocide
pursuant to Article 6(1) of the Statute for using RTLM “to instigate the killing of Tutsi
civilians™.""”" The Chamber found Appellant Barayagwiza guilty of the crime of genocide
pursuant to Article 6(1) of the Statute for “instigating acts of genocide committed by CDR
members and Impuzamugambi”,'"'™ and pursuant to Article 6(3) of the Statute “[f]or his active
engagement in the management of RTLM prior to 6 April, and his failure to take necessary
and reasonable measures to prevent the killing of Tutsi civilians instigated by RTLM™"'™ and
“[flor his active engagement in CDR, and his failure to take necessary and reasonable
measures to prevent the killing of Tutsi civilians by CDR members and Impuzamugambi”."'® .
Lastly, Appellant Ngeze was found guilty of genocide pursuant to Article 6(1) of the Statute
“{a]s founder, owner and editor of Kangura, a publication that instigated the killing of Tutsi
civilians, and for his individual acts in ordering and aiding and abetting the killing of Tutsi
civilians™,"™®

490. The Appellants contend that the Trial Chamber committed errors of law and of fact in
finding them guilty of genocide,"™ particularly in regard to the existence of a causal link
between the acts attributed to them and acts of genocide,"® as well as to their state of
mlnd 1184

B. The crime of genocide

1. Applicable law

491. Article 2 of the Statute provides:

1. The International Tribunal for Rwanda shall have the power to prosecute persons .
committing genocide as defined in paragraph 2 of this Article or of committing any
of the other acts enumerated in paragraph 3 of this Article.

77 judgement, para. 974.

78 1bid., para, 975,
" 1bid., para. 973.
1180 1pid., para. 977.
"8 1bid., para. 977A.
182 Nahimana Notice of Appeal, pp. 10-12, 15-17; Nahimana Appellant’s Brief, paras. 562-577, also referring
to earlier submissions on direct and public incitement to commit genocide; Barayagwiza Notice of Appeal,
pp. 1-2 (Grounds 6-29); Barayagwiza Appellant’s Brief, paras. 103-240; Ngeze Notice of Appeal, paras. 120-
146; Ngeze Appeliant’s Brief, paras. 333-387.

* Nahimana Appellant’s Brief, paras. 233-241, 567-573; Barayagwiza Appellant’s Brief, paras. 168, 169, 194
and 195; Ngeze Appellant’s Brief, paras. 339-345, 347-351.
118 Nahimana Appellant’s Brief, para. 574, referring to paras. 242-294; Barayagwiza Appellant’s Brief,
paras. 108-139; Ngeze Appellant’s Brief, para. 353, referring to paras. 273-285.
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2, Genocide means any of the following acts committed with intent to destroy, in
whole or in part, a national, ethnical, racial or religious group, as such:

{(a) Killing members of the group;
(b)  Causing serious bodily or mental harm to members to the group;

(¢)  Deliberately inflicting on the group conditions of life calculated to bring
about its physical destruction in whole or in part;

(d)  Imposing measures intended to prevent births within the group;
(e)  Forcibly transferring children of the group to another group.
3. The following acts shall be punishable:
(a) Genocide;
(b)  Conspiracy to commit genocide;
(c)  Direct and public incitement to commit genocide;
(d)  Attempt to commit genocide;

(&)  Complicity in genocide.

492. A person commits the crime of genocide (Article 2(3)(a) of the Statute) if he or she
commits one of the acts enumerated in Article 2(2) of the Statute (actus reus) with intent to
destroy, in whole or in part, a national, ethnical, racial or religious group as such (“genocidal
intent”)."® Furthermore, even if an accused has not committed genocide himself, his
responsibility may be established under one of the modes of responsibility provided for in
Article 6(1) and (3) of the Statute. Where a person is accused of having planned, instigated,
ordered or aided and abetted the commission of genocide by one or more other persons
pursuant to Article 6(1) of the Statute, the Prosecutor must establish that the accused’s acts or
omissions substantially contributed to the commission of acts of genocide.'™

2. Submissions of Appellants Nahimana and Ngeze concerning the group protected
in the definition of the crime of genocide

(a) Arguments of the Parties

. 493. Appellants Nahimana and Ngeze argue that the Trial Chamber erred in considering as
acts of genocide acts committed against Hutu opponents, thus unlawfully broadening the
notion of protected group.'”’

494. The Prosecutor responds that it has not been demonstrated that the Trial Chamber
relied solely on the attacks perpetrated against Hutu in order to find the Appellants guilty of
genocide."® According to the Prosecutor, the Trial Chamber’s approach is in line with
established jurisprudence that groups targeted for genocide may be defined subjectively, on
the basis of a variety of criteria, including the perception of the perpetrators themselves.'®

1185 (ther terms are also used, such as “special intent”, “specific intent”, “particular intent” or “dolus specialis”.
Genocidal intent is examined infra X11. C.

1'% supra XI. A.

1187 Nahimana Appellant’s Brief, paras. 564-566 and Ngeze Appellant’s Brief, paras. 337-338; both Appellants
refer to paragraph 948 of the Judgement.

1188 Respondent’s Brief, paras. 447-448, referring to paragraph 948 of the Judgement.

'8 Ibid., paras. 447 and 449.
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- He submits that in the present case the perpetrators, including the Appellants, regarded all

Hutu who supported Tutsi as Tutsi, and placed them in the same category: Hutu victims thus

fell within the protected group pursuant to the applicable law on genocide.''®

(b) Analysis

495. In paragraph 948 of the Judgement, the Trial Chamber asserts that “acts committed
against Hutu opponents were committed on account of their support of the Tutsi ethnic group
and in furtherance of the intent to destroy the Tutsi ethnic group”, but gives no further
explanation. Subsequently, the Chamber finds that there is a causal connection between
RTLM broadcasts and the killing of some Tutsi as well as “Hutu political opponents who
supported the Tutsi ethnic group™."'*! It also considers that, by fanning “the flames of ethnic
hatred, resentment and fear against the Tutsi population and Hutu political opponents who
supported the Tutsi ethnic group, [...] Kangura paved the way for genocide in Rwanda,
whipping the Hutu population into a killing frenzy”."”

496. In the opinion of the Appeals Chamber, the presence of these findings by the Trial

Chamber in the section of the Judgement dealing with the crime of genocide poses a problem. '
Indeed, the acts committed against Hutu political opponents cannot be perceived as acts of
genocide, because the victim of an act of genocide must have been targeted by reason of the

fact that he or she belonged to a protected group. In the instant case, only the Tutsi ethnic

group may be regarded as a protected group under Article 2 of the Statute and Article 2 of the
Convention on the Prevention and Punishment of the Crime of Genocide," since the group

of “Hutu political opponents” or the group of “Tutsi individuals and Hutu political
opponents” does not constitute a “national, ethnical, racial or religious group” under these
provisions."'® Furthermore, although the jurisprudence of the ad hoc Tribunals acknowledges

that the perception of the perpetrators of the crimes may in some circumstances be taken into

account for purposes of determining membership of a protected group,'”” in this instance

neither the Trial Chamber nor the Prosecutor cited any evidence to suggest that the
Appellants or the perpetrators of the crimes perceived Hutu political opponents as Tutsi. In

other words, in the present case Hutu political opponents were acknowledged as such and

were not “perceived” as Tutsi. Even if the perpetrators of the genocide believed that
eliminating Hutu political opponents was necessary for the successful execution of their
genocidal project against the Tutsi population, the killing of Hutu political opponents cannot .
constitute acts of genocide.

497. The Appeals Chamber observes, however, that it is not certain that the Trial Chamber
effectively found that the acts committed against Hutu political opponents amounted to acts
of genocide. It seems, on the contrary, that the Chamber relied only on the killing of Tutsi in

1'% 1bid., para. 450, referring to Bagilishema Judgement, para. 65.

"% Judgement, para. 949.

"% 1bid., para. 950.

"' UN GA Resolution 260 A (111) of 9 December 1948 (“Genocide Convention”).

1% In this regard, see Staki¢ Appeal Judgement, para. 22, which recalls that the drafters of the Genocide
Convention declined to include desttuction of political groups within the definition of genocide.

9% See Staki¢ Appeal Judgement., para. 25; Muhimana Trial Judgement, para. 500; Ndindabahizi Trial
Judgement, para. 468; Gacumbitsi Trial judgement, para. 255, Kagjelijeli Trial Judgement, para. 813;

Bagilishema Trial Judgement, para. 65; Musema Trial Judgement, para. 161; Rutaganda Trial Judgement,
para. 56.
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order to ﬁnd the Appellants guilty of the crime of genocide. Thus the Judgement states that
“the killing of Tutsi civilians can be said to have resulted, at least in part, from the message of
ethnic targeting for death that was clearly and effectively disseminated through RTLM,
Kangura and CDR, before and after 6 April 19947;'* that the Appellants “acted with intent
to destroy, in whole or in part, the Tutsi ethnic group™” and that they should be held
responsible for the “killing of Tutsi civilians™.""*® In these circumstances, the Appeals
Chamber is not convinced that the Appellants have demonstrated that there was an error,
even if, to avoid any ambiguity, the Trial Chamber should have refrained from discussing the
killing of Hutu political opponents in the section of the Judgement dealing with genocide. In
any case, even if it were considered that the Trial Chamber effectively found that the killing
of Hutu political opponents amounted to acts of genocide, such error would not be sufficient
to invalidate the verdict on the count of genocide, which can be upheld on the basis of acts
committed against the Tutsi ethnic group.

3. Instigation of acts of genocide by RTLM, Kangura and the CDR

. (a) Arguments of the Parties

498. The Appellants argue that the Trial Chamber erred in finding that RTLM broadcasts,
Kangura publications and CDR activities instigated the commission of acts of genocide

. within the meaning of Article 6(1) of the Statute, because the required causal link between
these broadcasts, publications and activities and the acts of genocide had not been adequately
established."”

499.  Appellant Nahimana argues specifically that the Trial Chamber committed an etror of
fact in finding that there was a causal link between RTLM broadcasts prior to 6 April 1994
and the acts of genocide and extermination committed after that date." He submits that the
causal link between three broadcasts prior to 6 April 1994 and killings after 6 April 1994
rests on testimonies that clearly have no probative value,'™' and that the existence of a causal
link between these murders and RTLM broadcasts is therefore purely hypothetical.'*

500. Appellant Ngeze submits that the Trial Chamber has not established the existence of a
causal link between the issues of Kangura before 6 April 1994 and the crimes of genocide
. and extermination committed after that date."® He asserts that an in-depth analysis of the
evidence shows that no causal link can be established between the articles published in
Kangura and the anti-Tutsi attacks committed from May 1990 to April 1994."* With regard
to the articles, “The Appeal to the Conscience of the Hutu” and “The Ten Commandments™,
Appellant Ngeze recalls that these were published before 1994 and are thus excluded from

11% Judgement, para. 953.

"7 1bid., para. 969.

1'% 1bid., paras. 973-975, 977 and 977A.

''% Nahimana Appellant’s Brief, paras. 233-241, 568-573; Barayagwiza Appellant’s Brief, paras. 168-169,
194-195; Ngeze Appellant’s Brief, paras. 339-345, 347-351.

1200 Nahimana Notice of Appeal, p. 16; Nahimana Appellant’s Brief, para. 572.

120! Nahimana Appellant’s Brief, paras. 237-240.

122 1hid., para. 241,

12 1bid., paras. 347 and 350.

12 1bid., para. 348,
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the temporal Junsdlctlon of the Tribunal.'” As for the other articles and editorials, Appellant
Ngeze takes issue with the imprecise approach adopted by the Trial Chamber, which merely
asserts that “other editorials and articles published in Kangura echoed the contempt and

hatred for Tutsi found in The Ten Commandments”.'**

501. The Prosecutor does not respond to Appellant Ngeze’s submissions. By contrast, he
responds to Appellant Nahimana by submitting in the first place that it is not necessary that
the acts charged against an accused constitute a necessary condition to the commission of the
crime; it is sufficient that the accused’s conduct “substantially and directly contributed to the
crime”.'”” He points out that several factual findings in the Judgement examine in detail the
context in which RTLM was able to exert an influence on the public and address Nahimana’s
submissions on the alleged lack of causal link between RTLM and the acts of genocide. The
Prosecutor concludes that the Trial Chamber examined RTLM activities in their globality and
could find that its broadcasts played a primordial role in the perpetration of the genocide and
other acts of violence targeting Tutsi, thereby directly and substantially contributing to the
killings and other acts of violence for which Appellant Nahimana was held responsible.'*®

(b} Analysis .

502. The Appeals Chamber recalls that it suffices for Kangura publications, RTLM
broadcasts and CDR activities to have substantially contributed to the commission of acts of
genocide in order to find that those publications, broadcasts and activities instigated the
commission of acts of genocide; they need not have been a pre-condition for those acts.'*”

(i) Causal link between RTL.M broadcasts and the acts of genocide

503.  Paragraph 949 of the Trial Judgement reads as follows:

The Chamber found, as set forth in paragraph 486, that RTLM broadcasts engaged in
ethnic stereotyping in a manner that promoted contempt and hatred for the Tutsi population
and called on listeners to seek out and take up arms against the enemy. The enemy was
defined to be the Tutsi ethnic group. These broadcasts called explicitly for the
extermination of the Tutsi ethnic group. In 1994, both before and after 6 April, RTLM
broadcast the names of Tutsi individuals and their families, as well as Hutu political
opponents who supported the Tutsi ethnic group. In some cases these persons were
subsequently killed. A specific causal connection between the RTLM broadcasts and the .
killing of these individuals - either by publicly naming them or by manipulating their
movements and directing that they, as a group, be killed - has been established (see
paragraph 487).

504, The Appeals Chamber notes that the first part of paragraph 949 of the Judgement, in
an attempt to summarise the factual findings contained in paragraph 486, seems to have
altered their meaning so that statements inciting contempt and hatred are characterised,
without further explanation, as explicit calls for the extermination of Tutsi. Paragraph 486 of

1205 thid., para. 342.
12 1hid., para. 343, see also para. 351.
1207 Respondent’s Brief, paras. 453-455 (quotation taken from para. 455; italics in original version), referring to
g:shema and Ruzindana Appeal Judgement, para. 198.
Ibid., para. 456.
120 See supra XI. A.
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the Judgement thus states that, initially, RTLM promoted contempt and hatred for the Tutsi
population, the Tutsi group being constantly perceived as the “enemy”; but that it was only
after 6 April 1994 that the virulence and intensity of RTLM broadcasts increased and the
broadcasts explicitly called for the extermination of the Tutsi.

505. The Appeals Chamber also notes the last sentence of paragraph 949 of the
Judgement, which appears to conclude that the causal link between the acts of genocide and
RTLM broadcasts had been established only for the killings of certain Tutsi announced on the
airwaves, or whose movements had been manipulated.'”'° Nevertheless, the paragraphs which
follow paragraph 949 conclude more generally that RTLM broadcasts contributed to the
massacre of Tutsi civilians. In this regard, it should be noted that the Trial Chamber finds at
paragraph 953 of the Judgement that “the killing of Tutsi civilians can be said to have
resulted, at least in part, from the message of ethnic targeting for death that was clearly and
effectively disseminated through RTLM [...] before and after 6 April 1994” and subsequently
finds Appellants Nahimana and Barayagwiza responsible for the “killing of Tutsi
civilians”.'”' Thus it appears that the conclusion contained in the paragraphs following

. paragraph 949 is not entirely consistent with that provided in the last sentence of that
paragraph. In these circumstances, the Appeals Chamber believes that it should be presumed
that the requisite causal link between RTLM broadcasts and the acts of genocide was
established only for the cases described in the last sentence of paragraph 949 of the
Judgement.’? Thus, contrary to what Appellant Nahimana avers,”?” the Appeals Chamber
believes that the Trial Chamber did indeed identify the RTLM broadcasts, and the acts of
genocide to which those broadcasts contributed.

506. The Appeals Chamber will examine in the following sections whether the Trial
Chamber erred in finding that certain RTLM broadcasts substantially contributed to killings,
and thus instigated the commission of acts of genocide. For this purpose, it will distinguish
between broadcasts before 6 April 1994 and those after that date, this distinction being
relevant in connection with the criminal responsibility of Appellants Nahimana and
Barayagwiza, which will be analysed in the last section of this chapter.

a. Broadcasts before 6 April 1994

. 507. In light of the Trial Chamber’s factual findings, the Appeals Chamber can identify in
the Judgement four cases in which persons of Tutsi origin were killed after their names were
mentioned in RTLM broadcasts made before 6 April 1994: Charles Shamukiga, killed on

1210 The Jast sentence of paragraph 949 refers to paragraph 487 of the Judgement, which reads:

Both before and after 6 April 1994, RTLM broadcast the names of Tutsi individuals and
their families, as well as Hutu political opponents. In some cases, these people were
subsequently killed, and the Chamber finds that to varying degrees their deaths were
causally linked to the broadcast of their names. RTLM also broadcast messages
encouraging Tutsi civilians to come out of hiding and to return home or to go to the
roadblocks, where they were subsequently killed in accordance with the direction of
subsequent RTLM broadcasts tracking their movement.
1211 yudgement, paras. 973-974.
212 1 this regard, the Appeals Chamber recalls that it has already found that only murders of Tutsi could
constitute acts of genocide (see supra XII. B. 2. (b) ). Hence, only denunciations of persons of Tutsi origin
could have substantially contributed to the commission of acts of genocide.
1213 Nahimana Appellant’s Brief, paras. 568-570.
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7 April 1994, whose name was mentioned on RTLM from December 1993 and “in the first
few months of 1994”'?'* and who voiced his concern following these threats;'** the children
of Manzi Sudi Fahdi — Espérance, Clarisse and Cintré — who were identified by name in an
RTLM broadcast of 14 March 1994, which reported that their father was a member of the
RPF;'*'¢ Daniel Kabaka, whose name was mentioned in RTLM broadcasts in the second half
of March and after 6 April 1994 and who was killed a few days after 7 April 1994;?" the
Medical Director of Cyangugu, denounced in a broadcast of 3 April 1994 for having
organised a meeting of a small group of Tutsi, and burnt alive in front of his house a few days
later.'*'®

508. Appellant Nahimana argues that there is no probative value in the three testimonies on
which the Trial Chamber based its findings. He submits in the first place that evidence of the
death of Manzi Sudi Fahdi’s children rests exclusively on the single testimony of Expert
Witness Chrétien, and that his testimony to this effect amounts to third-degree hearsay
evidence.'”® The Appeals Chamber notes that the Trial Chamber appears to have relied
exclusively on the testimony of Expert Witness Chrétien to make its finding on the death of
Manzi Sudi Fahdi’s children, and this part of his testimony was itself apparently based on
information obtained from Manzi Sudi Fahdi by a Prosecutor investigator.'*®° .

509. The Appeals Chamber recalls first that it is settled jurisprudence that hearsay evidence
is admissible as long as it is of probative value,'™ and that it is for Appellant Nahimana to
demonstrate that no reasonable trier of fact would have taken this evidence into account
because it was second-degree hearsay evidence,'”” which he has failed to do. Nevertheless,
the Appeals Chambers agrees with the Appellant that the fact that evidence of the death of
Manzi Sudi Fahdi’s children was given by Expert Witness Chrétien does pose a problem. The
Appeals Chamber recalls that the role of expert witnesses is to assist the Trial Chamber in its
assessment of the evidence before it, and not to testify on disputed facts as would ordinary
witnesses.'” The Appeals Chamber notes that the Appellant had raised objections about this
part of Expert Witness Chrétien’s testimony at the hearing, but that the Trial Chamber had
closed the discussion by deciding that the issue would be resolved when the Prosecutor
investigators filed their report.'** However, the Judgement does not mention any such report

1214 yudgement, para. 366
1215 Ibid., para. 478 relying on the statement by Witness Nsanzuwera; see also ibid., paras. 119, 364-366, 444

and 470. .
1216 1bid., para. 477.

1217 bid., paras. 478-479; see also ibid., paras. 119, 446-448. The Appeals Chamber notes that in paragraph 119,
the Trial Chamber affirms that Daniel Kabaka died on 7 April 1994, while paragraph 447 indicates that
Kabaka’s house was attacked with grenades on 7 April 1994, that Kabaka was wounded and that gendarmes
came to kill him a few days later. It is this last version that comes closest to the testimony of Witness FY: T.
9 July 2001, pp. 31-37.

1212 1pid., paras. 384-385 and 476.

1219 Nahimana Appellant’s Brief, paras. 237-238.

122 Judgement, para. 477. The broadcast is referred to in paragraphs 377 and 378 of the Judgement,
T. 1 July 2002, pp. 165-166.

122! See references mentioned supra, footnote 521.

1222 Appellant Nahimana claimed that it was third-degree hearsay. The Appeals Chamber disagrees. If Manzi
Sudi Fahdi had appeared to confirm the death of his children before the Tribunal, his testimony would not have
constituted hearsay. Since the information was given by Manzi Sudi Fahdi to the Prosecution investigators, who
then reported it to Expert Witness Chrétien, it is only second-degree hearsay.

123 Gee supra IV. B. 2. (b) .

12247, 1 July 2002, pp. 165-173.
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as a source of information on the death of Manzi Sudi Fahdi’s children, the only source
mentioned being the testimony of Expert Witness Chrétien.'” In these circumstances and in
the absence of any indication that the investigators’ report was indeed filed, the Appeals
Chamber cannot conclude that the murder of Manzi Sudi Fahdi’s children was sufficiently
proved, and the discussion which follows will make no mention of it.

510. Appellant Nahimana further submits that Dr. Blam’s account, taken from a book by
Expert Witness Chrétien, and not supported by testimony from its author, has no probative
value.'” The Appeals Chamber notes that Dr. Blam’s account was translated in full by
Expert Witness Chrétien in his work “Le défi de !'ethnisme” [The Challenge of Ethnicism],
and that this translation was admitted into evidence.'”” The Appeals Chamber notes that this
account briefly refers to the circumstances surrounding the death of the Medical Director of
Cyangugu a few days after RTLM broadcasts on 3 April 1994,”* which — wrongly,
according to Dr. Blam - linked the doctor to the RPF. ' The Appeals Chamber is of the
opinion that the Trial Chamber could admit this evidence, even if Dr. Blam himself did not
testify at the hearing.'*® However, the Appeals Chamber is of the view that a reasonable trier
of fact could not rely solely on the short account by Doctor Blam in order to establish beyond
reasonable doubt proof of the murder of the Medical Director of Cyangugu, of the
circumstances surrounding it and of its date. In the absence of other evidence corroborating
Doctor Blam’s account, the Trial Chamber consequently erred in finding that the murder of

1225 See Judgement, para. 477.
1228 Nahimana Appellant’s Brief, para. 239.
1227 Exhibit P164. The Appeals Chamber notes that the reference to the “book by Wolfgang Blam” at
paragraph 385 of the Judgement seems to be wrong, since the Exhibit in fact cites a collective work in German,
entitled Ein Volk verldsst sein Land, Krieg und Vilkermord in Rwanda [A Land Forsaken by its People: War
and Genocide in Rwanda], edited by H. Schilrings and published in 1994 in Cologne.
'22% The Appeals Chamber notes that Dr. Blam’s account makes reference to a broadcast of 4 April 1994 (see
Exhibit P164, p. 106 of the book, p. 28925 in the Registry numbering), whereas Exhibit P103/192E containing
the French translation of this broadcast indicates that the broadcast was made on 2 April 1994. The transcript of
the broadcast in Kinyarwanda (P103/192A) and the English transtation of the transcript (P103/192D) give a date
of 3 April 1994).
1229 Exhibit P164, p. 106 of the book, p. 28925 in the Registry numbering:
Par tél