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L INTRODUCTION

1. The Appeals Chamber of the International Criminal Tribunal for the Prosecution of
Persons Responsible for Genocide and Other Serious Violations of International
Humanitarian Law Comunitted in the Territory of Rwanda and Rwandan Citizens responsible
for genocide and other such violations committed in the temritory of neighbouring States,
between 1 January and 31 December 1994 (“the Appeals Chamber” and “the Tribunal”
respectively) is seized of an appeal lodged by Jean-Bosco Barayagwiza (“the Appellant”)
against the “Decision on the Extremely Urgent Motion by the Defence for Orders to Review
and/or Nullify the Arrest and Provisional Detention of the Suspect™ of Trial Chamber II of 17
November 1998 (“the Decision™'. By Order dated 5 February 1999, the appeal was held
admissible’.  On 19 October 1999, the Appellant filed a Notice of Appeal seeking to
disqualify certain Judges of the Trial Chamber from sitting op his case (“19 October 1999
Notice of Appeal™). On 26 October 1999, the Appellant filed an additional Notice of Appeal
conceming a request of the Prosecutor to amend the indictment against the Appellant (26

October 1999 Notice of Appeal™).

2. There are several areas of contention between the parties. The primary dispute
concerms the arrest and detention of the Appellant during a ninetesn-month period between 15
April 1996, when he was mitiaily detained, and 19 November 1597, when he was transferred
to the Tribunal’s detention unit pursuant to Rulte 40bis of the Tribunal’s Rules of Procedure
and Evidence (“the Rules”)’. The secondary areas of dispute concern: 1) the Appellant’s right
to be informed promptly of the charges against him; 2) the Appellant’s right o challenge the
legality of his arrest and detenuon; 3) the delay between the Tribunal’s request for the transfer
of the Appellant from Cameroon and his actnal transfer; 4) the length of the Appellant’s
provisional detention; and 5) the delay between the Appellant’s arrival at the Tribunal's

detention unit and his initial appearance.

' Prosecutor v. Baravagwiza, Decision on the Extremely Urgenr Motion by the Defence for Orders to Review
and/or Nullify the Arrest and Provisional Detention of the Suspect (“Decision”™), Case Neo, ICTR-97-19-t,
undated but filed on 17 November 1998. See also Prosecutor v. Burayagwiza, Corrigendum, Case No. ICTR-97-
19-1, 24 November 1993, :

* Prosecutor v. Barayagwiza, Decision and Scheduling Order (3 February 1999 Scheduling Order™), Case No.
ICTR-97-19-AR72, 5 February 1999,

* [n the interim, the indictment was confirmaed on 23 October (997, Not all of this ninetesn-month period of
provisional detentien 15 arributable o the Tribunal, as will be discussed, infra.
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3. The accused made his initial appearance before Trial Chamber II on 23 February
1998. On 24 February 1998, the Appellant filed a motion seeking to nullify his arrest and
detention®. Trial Chamber II heard the oral arguments of the parties on 11 September 1993

and rendered its Decision on 17 November 1998°,

4. The dispute between the parties initially concerns the issue of under what authoerity the
'accussd was detained. Therefore, the sequence of events since the arrest of the accused on 13
April 1996, including the lengthy procedural history of the case, merits detailed recitation.
Consequently, we begin with the following chronology®.

S. Ou 135 April 1996, the authorities of Cameroon arrested and detained the Appellant
and several other suspe:t:ts7 on suspicion of having committed genocide and crimes against
humanity in Rwanda in 19948, On 17 April 1996, the Prosecutor requested that provisional
measures pursuant to Rule 40 be taken in relation to the Appellant’. Op 6 May 1996, the
Prosecutor asked Cameroon for a three-week extension of the detention of all the suspects,

including the Appcllantm. 'However, on 16 May 1996, the Prosecutor informed Cameroon

* Prosceutor v, Baravagwiza, Exiremely Urgent Morion by the Defence for Orders for Review and/or Nullify the
Arrest and Provisional Detention of the Suspect (“Exremely Urgent Morion™), Case No. ICTR-97-19-1, dated 19
February 1998, filed 24 February 1998,

? See footnote 1. The Prosecutor did not file a Response o the Extremely Urgent Motion. Prosecutor v.
Barayagwiza, Transcript, 11 September 1997 atp. 8.

6 Appendix A contains most of the information that follaws in the form of a timeline.

7 It is unclear from the record precisely how many individuals were arrested, but it was between 12 and 14,
including the Appellant,

¥ Decision atp. 4. The Appellant asserts in the Extremely Urgent Motion that he was arrested and detained at the
behest of the Prosecutor, while the Prosceutor claimed that the Camcroon authonities arrested and detained the
Appellant at the behest of the Belgian and Rwandan authoritics. See Prosescutor v. Baravaewiza, Prosecutor’s
Provisional Memorial (Pursuant to the Scheduling Order of the Appeal Chamber made on 5 February
1999)(*Prosecutor’s Provisional Memorial™), Case No. ICTR-97-19-1, dated 16 February 1999, filed 23
February 1999 at para. 3. The Trial Chamber found that there was no evidence supgorting the Appellant’s claim
and held that he fad been arrested and detained on the basis of requests from Rwanda and Belgium, Decision at
p. 4. We note, however, that although the record makes rcferences to the disposition of the Rwandan extraditon
request, there is no such reference 1o the disposition of the Belgian extradition cequest. The Appellant asserts
that Belgium never made such an extradition request and that only Rwanda had requested his extradiion. See
Prosgcutor v. Rarayagwiza Rejoinder to the Prosecuior's Provisional Memorial filed on 22 February 1999
{“Rejoinder™), Case No. ICTR-97-19-72(A), 11 March 1999 (English version filed 9 July 1999), at para. 3. For
our purposes, it is unnccessary to consider the disposition of the Belgian extradition request—if indocd thers was
anc.

Y Decision at p. 4.

¢ 5ee 15 October 1996 lener Gom the Prosecutor to the Appeliant (and others), anached as Annex 1 (/5
Ocrober 19906 lenter™) to Prosecutor v. Barayagwiza, The Appellant’s Reply 1o Prosecutor’s Response Pursuant

to the Scheduling Order of 3 June 1999 ("“Appellant’s Reply™), Case No. ICTR-96-19-A. 2 July 1999.




VA ii w9 vvitt ana Ui0U4L021D0 1CTY CHAMBERS @loog

that she only intended to pursue prosecutions against four of the detainees, excluding the

Appellant''.

6. The Appellaot asserts that on 31 May 1996, the Court of Appeal of Cameroon
adjourned sine die consideration of Rwanda’s extradition request, pursuant to a request o
adjourn by the Deputy Director of Public Prosecution of the Court of Appeal of the Centre
Province, Cameroon’. The Appellant claims that in making this request, the Deputy Director
of Public Prosecution relied on Article 8(2) of the Statute’.

7. On 15 October 1996, responding to a letter from the Appellant complaining about his
detention in Cameroon, the Prosecutor informed the Appellant that Cameroon was not
holding him at her behest'®. Shortly thereafter, the Court of Appeal of Camercon re-
commenced the hearing on Rwanda’s exwadition request for the remaining suspects,
including the Appellant. On 21 February 1997, the Court of Appeal of Cameroon rejected the
Rwandan extradition request and ordered the release of the suspects, including the
Appcl.lant's. The same day, the Prosecutor made a request pursuant to Rule 40 for the
provisional detention of the Appellant and the Appellant was immediately re-arrested
pursuant to this Order'®. The Prosecutor then requested an Order for arrest and transfer
pursuant to Rule 40bis on 24 February 1997" and on 3 March 1997, Judge Aspegren signed
an Order to that effect'®. The Appellant was not transferred pursuant to this Order, however,

U Pecision atp. 4. )

2 prosceutor v. Barayagwiza, Amended Version of Appellans’s Brief (“Amended Brief”), Case No. [CTR-97-19-
;72. dated 23 February 1999, English Version filed 13 April 1999 atp. 2, para. 7.

} thid.

'3 See 15 October 1996 letter. Sew alsa Prosecutor’s Provisional Memorial at para. 6.

'* Ibid. at para. 7. :

'® Drosecutor v. Barayagwiza, Prosecutor’s Response Pursuant to Scheduling Order of 3 June 1999
("Prosecutor's Response™), Casc No. [CTR-96-19-A, 22 June 1599, at para. 10. See also Annexcs 2, 3 and ¢
amached thercto. It is unclear from the record what exactly transpired between 21 February 1997, when the
Cameroon Court of Appeal ordered the Appellant’s release, and 24 February 1997, whea the Appellant was re-
arrested pursuant to the Tribunal’s Rule 40 Order. However, the Appeals Chamber wakes judicial notice of ihe
fact that 21 February 1997 was a Friday and 24 February 1997 was a Monday, Moreover, the record does not
seem 1o include the Rule 40 roquest or the resulting Order. However, in a lefter to the Registrar requesting the
transfer and provisional detention of the Appellant, the Proseculor states: ‘Untl Friday last wesk, the two
suspects concerned were in detention in the Republic of Camcroon pursuant to a request for extradition by the
Republic of Rwanda. On Friday 21 February 1997, a Cameroon court ordercd their immediate refease following
a refusal of the extradition requast. However, / was able 10 secure a continuation of their detention by meats of
a request 10 the Republic of Cameroon under Rule 40°. See Annex 3 10 Prosecuior’s Response (emphasis
added). :

7 thid.

'S Ihid. The Rule 40bis Order was filed on 4 March 1997, Sec Prosecutor v. Barayagwiza, Ordornance aux jins
de transfert er de placement en detention provisoire {Article 40 bis)(“Rule 40kis Order”), Case No ICTR-97-19-
DP. 3 March 1997, attached as Aanex 5 to Prosecutor's Response. The Rule 40bis Order states a1 p. 4: ‘THE
TRIBUNAL. in accordance with Rule 40bes of the Rules... REQUESTS the Prosecutor to submnut the indictment
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until 19 November 1997,

8. While awaiting transfer, the Appellant filed a writ of habeas corpus oa 29 September
1997%. The Trial Chamber never considered this application®.

9. The President of Cameroon issued a Presidential Decree on 21 October 1997,
authorising the transfer of the Appellant to the Tribunal’s detention unit™”. On 22 October
1997, the Prosa;utor submitted the indictment for confirmation, and on 23 October 1997,
Judge Aspegren confirmed the indictment®, and issued a Warrant of Arrest and Order for
Surrender addressed to the Government of Cameroon”. The Appellant was not mansferred to
the Tribunal’s detertion unit, however, until 19 November 1997 and his initial appearance did
not take place until 23 February 1998%.

9. On 24 February 1998, the Appellant filed the Extremely Urgent Motion seeking to
have his arrest and detention nullified®®. The arguments of the parties were heard on 11
September 1998, Trial Chamber I, in its Decision of 17 November 1998, dismissed the
Exwemely Urgent Motion in roz0. In rejecting the arguments put forward by the Appellant in

the Extremely Urgent Motion, the Trjal Chamber made several findings. First, the Trial

agaipst Jean Bosco Barayagwiza before the expiration of the said 3Q-day limit of the provisional dctention’. See
Prosccutor's Response, Annex 5. The Appellant also asserts that he was not shown any authentic documents
relating to his arrest and detention untl 6 May 1997. Amended Brief, at p. 4. However, the Appeliant also
acknowlcdges that on 10 March 1997, the Deputy Director of Prosecutions of the Court of Appeal of the Centre
Province of Cameroon showed him ‘photocopies of documents supposed to have been sent by the ICTR for (his]
transter and detention’. Ibid.. ‘

" Decision atpp. 3, 3.

0 This writ was not addressed to a specific Trial Chamber. Prosecutgr v. Barayagwiza, Exrremely Urgem
Motion by the Counsel for the Suspecr for Orders for immediate Release of Jean Bosco Barayagwiza, Case No.
$7-19-1, 29 September 1997. Antached as Annex [2 to Appellant’s Reply.

1 See discussion at section [V.B.3., infra.

= See Annex 5 w Appellant’s Reply.

¥ pecision at pp. 2. 5. In noting the delay betwecn the Rule 40bis Order filed oa 4 March 1997 and the
submission of the indictment for confirmation on 22 October 1997, the Ttial Chamber stated: It is regrewable
that the Prosecution did not submit an indictment until 22 October 1997, /bid. at p. 5.

2 See Annex 4 (0 Prosecutor’s Response.

¥ Decision at p. 2. One other event occurring prior to the Appellant’s inital appearance is worthy of note. On
11 March 1997, the Appellant made an application for Defence Counsel to be assigned 1© him. According to lhe
Prosecutor., the Appellant was not assipmed Defence Counse! until 5 December 1997. See Prosecutor's
Response, at para. 19 and Annexes 6 and 7 attached thercto. Notwithstanding the fact that the Appellant was not
formaily assigned Defence Counsel unul § December 1997, 16 days after his gransfer to the Tripunal’s detention
unit, there are documents in the record that bear the name and signature of the Appellant’s Counsel, Mr. Justry P.
L. Nyaberi, prior 1o that date. [t is unclear from the record under what authority Mr. Nyaben was acting prior to
his formal assigament as the Appellant's Counsel on 5 December 1597,

* Errremely Urgent Motion. See also foowote 5, supra.

7 Devision at p. 2. See also footnotc 3, supra.
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Chamber held that the Appellant was initially arrested at the behest of Rwanda and Belgium
and not at the behest of the Prosecutor™. Second, the Trial Chamber found that the period of
detention under Rule 49 from 21 February until 3 March 1997 did not violate the Appellant’s
rights under Rule 40%, Third, the Trial Chamber found that the Appellant had failed to show
that the Prosecutor had violated the rights of the Appellant with respect to the length of his
provisional detention or the delay in transferring the Appellant to the Tribunal’s detention
unit®®. Fourth, the Trial Chamber held that Rule 40bis doés not apply until the actual transfer
of the suspcct'to the Tribunal’s detention unit’’. Fifth, the Trial Chamber concluded that the
provisional detention of the Appellant was legally justified®. Sixth, the Trial Chamber found
that when the Prosecutor opted to proceed against some of the individuals detained with the
Appellant, but excluding the Appellant, the Prosecutor was exercising prosecutorial discretion
and was not discriminating against the Appellant®™. Finally, the Trial Chamber held that Rule
40bis is valid and does not contradict any provisions of the Statute®. On 4 December 1998,
the Appellant filed a2 Notice of Appeal against the D_ec:isir.m3 > and ten days later the

Prosecution filed its Response™.

11.  The Appeals Chamber considered the Appellant’s appeal and found that the Decision
dismissed an objection based on the lack of personal jurisdiction over the accused and,
theretore, an appeal lies as of right under Sub-rule 72(D). Consequently, a Decision and
Scheduling Order was issued on 5 February 1999”, and the parties submitied additiopal

*® [bid. at p. 4.

* Ibid.

® Ibid. atp. 5.

N Ibid.

% fbid.

B 1bid at p. 6.

* Ibid,

¥ Prosecutor v. Baravapwiza, Nofification of Appeal of Decision of Trial Chamber [I, Case No. ICTR-97-19-1,
dated 27 November 1995, filed 4 December 1998, The Appeals Chamber deemed the Appellant’s Notice of
Appeal to be filed in a timely manner in the 5 February {999 Scheduling Order.

* Prosceulor v. Barayagwiza, Prosecutor's Response to Defence's Appeal of the Decision of Trial Chamber {{
on the Extremely Urgent Morion by the Defence for Orders to Review and/or Nullify the Arrest and Provisional
Detention of the Suspect {17 November 1998), Case No, ICTR-97-19-1, 14 December 1998. Both parties
subsequently filed briefs. See Prosecutor v, Baravagwiza, Memorandum of Appeal. Case No. ICTR-97-19-1,
dated 27 November 1998, filed 10 December 1998: Prosecutor v. Baravagwiza, Prosecutor’s Motion to Reject
the Defence Appeal of the Decision of Trial Chamber IT (“Prosecutor’s Motion"), Case No. ICTR-97-19-1, 18
December 1998; Prosecutor v, Baravagwiza, The Defence Memorial in Support of the Accused Person’s Appea!
of the Decision of Trial Chamber [I on the Extremely Urgent Motion by the Defence for Orders to Review and/or
Nullify the Arrest and Provisional Detention of the Aceused (“Defence Memorial”), Case No. ICTR-97-19-}, 2
Fzbruacy 1999; and Prosecutor v. Baravagwiza, Rejoinder to the Prosecutor’s Response 1o the Defence’s Appeal
("Reyoinder”), Case No, ICTR-97-19-1. dated 17 December 1998, filed 4 April 1999,

T § Fehruary 1999 Scheduling Order.
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briefs>®. Notwithstanding these additional submissions by the parties, howsver, the Appeals
Chamber determined that additional information was required to decide the appeal.
Consequently, a Scheduling Order was filed on 3 June 1999, directing the Prosecutor™ to

specifically address the following six questions and provide documentation in support thercof:

) Whether the Appellant was held in Cameroon for any period between 21
February 1997 and 19 November 1997 at the request of the Tribupal, and if so,
what effect did this detention have in relation to personal jurisdiction.

2) Whether the Appellant was held in Cameroon for any period between 23
February 1998 and 11 September 1998 at the request of the Tribunal, and if so,
what effect did this detention have in regard to personal jurisdiction.

3) The reason for any delay between the request for transfer and the actual
transfer.

4) The reason for any delay between the transfer of the Appellant to the Tribunal
and his initial appearance.

5) The reason for any delay berween the mmal appearance of the Appellant and

- the hearing on the Appellant’s urgent motion.

6) The disposition of the writ of habeas corpus that the Appellant asserts that he

filed on 2 October 1997*., |

12. The Prosecutor filed her Response to the 3 June 1999 Scheduling Order on 22 June
1999*, and the Appellant filed his Reply on 2 July 1999**. The submissions of the pacties in

response to these questions are set forth in section H.C., infra.

¥ progecutor v. Baravagwiza, Defence Written Brief in Compliance of the "Decision and Scheduling Order” of
the Appeals Chamber dated 5 February 1999 (“Defence Wrimen Brief"), Case No. ICTR-97-19-1, {8 February
1999: Amended Brief. and Prosecuror's Provisional Memorial,

* Barayagwiza v. The Prosecutor, Scheduling Qrder (3 June 1999 Scheduling Order), Case No. ICTR-97-19-
A, 3 June 1999 '

0 pursuant w the. 3 June 1999 Scheduling Order, the Appellant was given an opportunity to respond to the
Prosecutor’s submission.

N 3 gune 1999 Scheduling Order at pp. 3-6. Although the Appcllant asserted that he filed the writ of habeas
corpus vn 2 October 1997, the document was actually filed (as evidenced by the ICTR date-stamp) on 29
September 1997,

2 prosecutor's Response.

# Appellunt’s Keply.
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II. THE APPEAL
A.  The Appellant

13.  Asnoted supra*, the Appeilant has submitted numerous documents for consideration
with respect to his arrest and detention. The main arguments as advanced by the Appellant

are consolidated and briefly summarised below.

14, First, the Appellant asserts that the Trial Chamber erred in constructing a “Chronology
of Events” without a proper basis or finding. According to the Appellant, the Trial Chamber
further erred in dividing the events into arbitrary categories with the consequence that the
Trial Chamber considered the events in a fragmented form. This resulted in a failure to

perceive the events in their totality™.

15.  Second, the Appellant claims thar the Trial Chamber erred in holding that the
Appellant failed to provide evidence supporting his version of the arrest and detention. Thus,
the Appeliant contends, it was error for the Trial Chamber to conclude that the Appellant was
arrested at the behest of the Rwandan and Belgian governments. Further, because the Trial
Chamber found that the Appellant was detained at the.bchest of the Rwandan and Belgian
authorities, the Tral Chamber erronecusly held that the Defence had failed to show that the
Prosecutor was responsible for the Appellant’s being held in custody by the Cameroon

authorities from 15 April 1996 until 21 February 1997,

16.  Third, the Appellant contends that the Trial Chamber erred in holding that the
derention under Rule 40 between 21 February 1997 and 3 March 1997, when the Rule 40bis
request was approved, does not constitute a violation of the Appellant’s rights under Rule 40.
Further, the Tral Chamber emred in holding that there is no remedy for a provisionally
detained person before the detaining State has transferred him prior to the indictment and

- 47
warant for arrest .

“ See, e.g., Extremely Urgent Motion; Memorandum of Appeal; Defence Memorial, Amended Brief. Defence
Written Brief Repownder and Appellant’s Reply. In total, the Appetlant raises more than 20 issues. most of which
are repelitve or trreievant,

 Defence Memorial at p. 6, paras. 3-5.

* Ipid. at pp. 6-7, paras. 611

7 thid. ;1 p. §, paras. 15-17.
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17.. Fourth, the Appellant argues that the Trial Chamber erred in failing to declare that
there was a breach of the Appellant’s rights as a result of the Prosecutor’s delay in presenting
the indictment tor confirmation by the Judge. Furthermiore, the Appellant contends that the
Trial Chamber erred in holding that the Appellant failed to show that the Prosecutor violated
his rights due to the length of the detention or delay in transferring the Appellant. Similarly,
the Appellant contends that the Trial Chamber erred in holding that the provisional charges

and detention of the Appellaﬁt were justified under the circumstances™,

18.  Fifth, with respect to the effect of the detention on the Tribunal’s jurisdiction®, the
Appellant sets forth three arguments. The Appellant’s first argument is that the overall length
of his detention, which was 22 monthsso, was unreasonable, and therefore, uplawful.
Consequently, the Tribunal no longer has personal jurisdiction over the accused®’. The
Appellant next asserts that the pre-transfer detentton of the accused was ‘very oppressive,
torrurous and discriminative’™. As a result, the Appellant asserts that he is entitled to
unconditional release™. Finally, the Appellant contends that hjs detention cannot be justified
on the grounds of urgency. In this regard, the length of time the Appellant was provisionally
detained without benefit of formal charges amounts to a ‘monstrous degree of prosecutorial

indiscretion and apathy”>*,

1S, In conclusion, the Appellant requests the Appeals Chamber to quash the Trial

Chamber Decision and uncorditionally release the Appellant™.

“3 1hid. at pp. 8-9, paras. 18-20.

* The 5 February 1999 Scheduling Order had specifically found that the Decision dismissed an objection based
on the lack of personal jurisdiction over the accused and therefore, an appeal lies of right under Sub-rule 72(D).
The 5 February 1999 Scheduling Order requested the partes to brick the issue of whether the Appellant wes
wnlawfully in the custody of the Tribunal before his wansfer to the detention unil. However, in his submission
pursuant o the 5 February 1999 Scheduling Order, the Defence Written Brief, the Appellant closely linked his
relief sought. immediate release from confinernent. with the issue of personal jurisdiction. Consequendy, this
line of argument is bricfly summarised.

* Zrom his arrest on 15 April 1996 until his injtal appearance on 23 February 1998,

' Defence Wntten Breef at paras. 12, 16.

2 tbid. at para. 18.

> Ihid.

™ Ihid. atpara. 22.

¥ fhed, at para. 25.
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B. The Prosecutor

20. In responding to the Appellant’s arguments, the Prosecutor relies on three primary
counter-arguments, which will be summarised. First, the Prosecutor submits that the
Appellant was not in the custody of the Tribunal before his transfer on 19 November 1997,
and consequently, no event taking place prior to that date violates the Statute or the Rules.
The Prosecutor contends that her request under Rule 40 or Rule 40bis for the detention and

transfer of the accused has no impact on this conclusion’.

21.  In support of this argument, the Prosecutor contends that the Appellant was detained
on 15 April 1996 at the instance of the Rwandan and Belgian govemments® . Although the
Prosecutor made a request on 17 April 1996 to Camercon for provisional measures’, the
Prosecutor asserts that this request was ‘only superimposed on the pre-existing request of

Rwanda and Belgium’ for the detention of the Appellant™.

22.  The Prosecutor further argues that the Tribunmal does not have custody of a person
pursuant to Rule 40bis until such person has actually been physically transferred to the
Tribunal’s detention unit. Although an Order pursuant to Rule 40bis was filed directing
Cameroon to transfer the Appeliant on 4 March 1997, the Appellant was not actually
transferred until 19 November 1997. Consequently, the responsibility of the Prosecutor for
any delay in bringing the Aﬁpellam to tral commences only after the Tribunal established
custody of the Appellant on 19 November 1997%,

23.  The Prosecutor argues that custody involves ‘care and control” and since the Appellant
was not under the ‘care and control” of the Tribunal prior to his transfer, the Prosecutor is not
responsible for any delay resuling from Cameroon's failure to promptly transfer the
Appeliant™.  Furthermore, the Prosecutor asserts that Article 28 of the Starute strikes a
delicate balance of distibuting obligations betwesn the Trbunal and States®™. Under this

arrangement, ‘neither entity is an agent or, alter ego, of the other: and the actions of the one

3 See Prosecutor's Provisional Memorial al paras. 26-39.
7 Thid. at para. 27,

M Decision atp. 4.

¥ prosecutor’s Provisional Memorial at para. 29,

“ Ibid. at paras. 30-31.

®! fhid. at paras. 35-36, citing to Black’s Law Dictionary.
% prosecutor’s Provisional Memorial at para, 37
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may not be imputed on the other just because they were carrying out duties apportioned to

them under the Statute’?,

14, The Prosecurtor acknowledges that although the ‘delay in this transfer is indeed long,
there is no factual basis to impute the fault of it to the ICTR Prosecutor'®. She summarises
this line of argument by concluding that since the Appellant was not in the custody of the
Tribunal before his transfer to the Tribunal's detention unit on 19 November 1997, it follows
that the legality of the detention of the Appellant while in the custody of Cameroon is a matter

for the laws of Cameroon, and beyond the competence of the Appeals Chamber®

25. The second principal argument of the Prosecution is that the Prosecutor’s failure to
request Cameroon to wansfer the Appellant on 16 May 1996% does not give the Appe].lanc
‘prescriptive claims against the Prosecutor’s eventual pros.,cuuon’s" The thrust cf this
contention seeks to counter the argument® thar the Prosecutor is somehow estopped from
prosecuting the Appellant as the result of correspondence between the Prosecutor and both

Cameroon® and the Appellant himself™.

26.  The Prosecutor asserts that simply because at a certain stage of the investigation she
comununicated to the Appellant that she was not proceeding against him, this cannot have the
effect of creating statutory or other limitations against prosecution for genocide and other

7
!, Moreover, the Prosecutor argues that

serious violations of international humanitarian law
she cannot be barred from proceeding against an accused simply because she did not proceed
with the prosecution at the first available opportunity’~. Finally, the Prosecutor claims that

her ‘abstention from proceeding against the Appeliant-Defendant before 3 March 1997 was

* Ibid.

* [bid. at para. 31

85 Ibid. at para. 39.

% On this day, four of the suspecis arrested and detained with the Apncll:mt were gansierred to the Tribunal's
detentioa unit pursuant to a request by the Prosecutor. See Decision at . 4,

07 proyecuior's Provisional Memorial at paras, $0-39.

88 A review of the record shows that this argument docs not seem to be directly raised by the Appellant.

¥ See text at para. 7, supra.

" [a a letter dated 15 October 1996, the Prosecutorecaimunicated to the Appellant that she was not proceeding
against hum at that time. Sec'texf at footnote 14 and Prosecuior's Provisional Memorial at para. 0.

"V prosecutor’s Provisional Memarial at para. 41.

72 thid. at pasa. 42
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due to on-going investigation’”.

27.  The third central argument of the Prosecutor is that any violations suffered by the
Appellant prior to his transfer to the Tribunal’s detention unit have been cured by subsequent
proceedings before the Tribunal, presumably the confirmation of the Appellant’s indictment

and his initial appearance’,

28.  In conclusion, the Prosecution argues that there is no provision within the Statute that
provides for the issuance of the order sought by the Appellant, and, in any event, the remedy
sought by the Appellant is not warranted in the circumstances. In the event the Appeals
Chamber finds a violation of the Appellant’s rights, the Prosecutor suggests thar the following
remedies would be proper: 1) an Order for the expeditious wrial of the Appellant; and/or 2)
credit for the period of undue delay as part of the sentence, if the Appellant is found guilty,
pursuant to Rule -101(D)75.

C. Arguments of the Parties Pursuant to the
3 June 1999 Scheduling Order

29. With respect to the specific questions addressed to the Prosecutor in the 3 Jupe 1999

Scheduling Order, the parties submitted the following answers.

1) Whether the Appellant was held in Cameroon for any period between 21
February 1997 and 19 November 1997 at the request of the Tribunal, and if
so, what effect did this detention have in relation to personal jurisdiction.

30.  On 21 February 1997, following the Decision of the Cameroon Court of Appeal to
release the Appellant, the Prosecutor submitted a Rule 40 Request to detain the Appellant for
the benefit of the Tribunal. Further, the Prosecutor submits that following the issuance of the
Rule 40bis Order on 4 March 1997, Cameroon was obligated, pursuant to Article 28, to
irnplement the Prosecutor’s request. However, because the Tribunal did not have custody of
the Appellant until his transfer on 19 November 1997, the Prosecutor contends that the

Tribunal ‘could not regulate the conditions of detention or other matters regarding the

T tbid. at para 43.
" Itnd. at para. 44, The Prosecutor does not specify which subsequent proceedings cured the alleged violations.
'S Ihid. at para, 45.
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confinement of the accused’ . Nevertheless, the Prosecutor argues that betwesn 21 February
1997 and 19 November 1997, ‘there existed what could be described as joined or concurrent
personal jurisdiction over the Appellant, the personal jurisdiction being shared between the

Tribunal and Cameroon’’ .

31. The Appellant contends that Cameroon was holding him at the behest of the
Prosecutor ducing this entire period’®. Furthermore, the Appellant argues that ‘[t]he only

7 Consequently,

Cameroonian law applicable to him was the law concerning the extradition
he argues that the issue of concurrent or joint personal jurisdiction by both the Tribunal and
‘Carneroon 1s ‘fallaéious, misleading and unacceptable’®. In addition, he asserts that, read in
conjunction, Articles 19 and 28 of the Statute confer obligations upon the Detaining State
only when the appropriate decurnents are supplied®’. Since the Warrant of Arrest and Order
for Surrender®” was not signed by Judge Aspegren until 23 October 1997, the Appellant
contends that his detention prior to that date was illegal, given that he was being held after 21

February 1997 on the basis of the Prosecutor’s Rule 40 request®.

2) Whether the Appellant was held in Camercon for any period between 23
February 1998 and 11 September 1998 at the request of the Tribunal, and if
so, what effect did this detention have in regard to personal jurisdiction.

32.  The parties are in agreement that the Appellant was transferred to the Tribunal’s

detention unit on 19 November 1997, and consequently was not held by Cameroon at any

period after that dare®®.

" prosecutor's Response al para. 12

™ fbid. at para. 13.

8 Appellant’s Reply at paras. 6-10. He also asserts that he was being held at the behest of the Prosacutor from
17 April 1996, when the first Rule 40 request rclating to the Appellant was issued, until 15 October 1996, when
the Prosceutor sent a letter 1o the Appellant, in which the Prosecutor informed him that she 2o longer had any
intercst in his detention. Fhid. at para. 6. See [5 Ocrober 1996 letter.

" Ibid. at parz. 8.

% bid. '

M fhid. at para. 9.

8 prosecutor v. Barayagwiza, Warrant of Arrest and Order for Surrender (“Arrest Warrant™, 23 QOctober 1997,
autached as Annex 4 to the Appellant's Reply.

B Appellant’s Reply at para. 9.

¥ Prosecutor’ Response at para. 14; Appellant’s Reply at para, 11,
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3) The reason for any delay between the request for transfer and tie actual
transfer.

33, The Prosecutor fails to give any reason for this delay. Rather, without further
comment, the Prosecutor atributes to Cameroon the period of delay™ between the request for

transfer and the actual transfer®®.

34.  The Appellant contends that the Prosecutor ‘forgot about the matter and dida’t really
bother about the actual transfer of the suspect’™. He argues that since Cameroon had been
holding him pursuant to the Tribunal's Rule 40bis Order, Cameroon had no further interest in
him, other than to transfer him to the custody of the Tribunal. In support of his contentions in
this regard, the Appellant advances several arguments. First, the Prosecutor did not submit the
indictment for confirmation before the expiration of the 30-day lunit of the provisional
detention as requested by Judge Aspegren in the Rule 40bis Order®. Second, the Appellant
asserts that the Prosecutor didn't make any comtact with the authorites of Cameroon to
provide for the transfer of the Appellant pursuant to the Rule 40kis Order. Third, the
Prosecutor did not ensure that the Appellant’s right to appear promptly before a Judge of the
Tribunal was respected. Fourth, following the Rule 40bis Order, the Appellant claims, ‘(tlhe
Prosecutor didn’t make any follow-up and didn’t even show any interest’™. Fifth, the
Appeilant contends that the triggering mechanism in prompting his transfer was his filing of a

¢

writ of hubeas corpus™. In conclusion, the Appellant rhetorically questions the Prosecutor,

‘How can she expect the Cameroonian authorities to be more interested {in his case] than

her?’ [sic]gl.

55 The delay, from 4 March 1997 unii! 19 November 1997, totaled 260 days.
% prosecutor's Response at para, 15, In a meager atterapt 1o bolster this claim, the Prosecutor submits that long
delays occurred in the tansfer of ather accused from Cameroon to the Tribunal's detention unit. See ibid. at
g’ara. 16. N
Appetlant’s Reply at para. 12,
8 See footnote 18, supra.
¥ Appellant’s Reply at para. 2.
0 thid.
' Ihid
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4) The reason for any delay between the transfer of the Appellant o the

Tribunal and his initial appearance. !

35.  Tbe Prosecutor contends that the Trial Chamber and the Registry have responsibility

for scheduling the initial appearance of accused persons”.

36.  While the Appellant acknowledges that the Registrar bears some responsibility for the
delay”, he argues that the Prosecutor ‘plays a big role in imitiating of hearings’ and plays a
‘key part in the process’®., The Appellant contends that the Prosecutor took no action to bring
him before the Trial Chamber as quickly as possible. On the contracy, the Appellant asserts
thar the Prosecutor delayed seeking confirmation of the indictment and ‘caused the removal of
the Defence’s motion for Habeas Corpus from the hearing list on 31 October 1997 thus

delaying further the appearance of the suspect before the Judges’®.

5) The reason for any delay between the initial appearance of the Appellant and
the hearing on the Appelant’s urgent motion.

37.  With respect to the delay between the initial appearance and the hearing on the Urgent
Motion, the Prosecutor again disclaims any respounsibility for scheduling matiers, arguing that
the Registry, in consultation with the Trial Chambers, maintains the docket®®. The hearing on
the Urgent Motion was originally docketed” for 14 May 1998°°. However, on 12 May 1998,
Counsel for the Appellant informed the Registry that he was not able to appear aod defend his
client at that time, because he had not been assigued co-counsel! as he had requested and
because the Tribunal bad not paid his fees™. Consequendy, the hearing was re-scheduled for

11 September 1998.

2 prosecutor's Response at para, 17. In this regard, it should be noted that the delay between the Appellant’s
transfer, on 19 November 1897, and his initial appcarance, on 23 February 1998, (otaled 56 days. Morcover, the
Prosccutor seetns to rely on the fact that a Judicial Holiday from 15 December 1997 until 15 January 1998
shouid excusc delay in scheduling the Appellant’s initial appearance during that 31 day peried. See ibid. at para.
20.

¥ Appellant’s Reply at para. 15,

™ Ibed. at para. 14,

* Ihid.

% prosecutor's Response al para. 21.

7 Prosecutor v. Barayagwiza, Scheduling Order, Case No. ICTR-97-19-T, 3 March 1998,

" This was 79 days afler the Appellant’s initial appcarance.

™ Sce Appeliant’s Reply at paras. 16-17 and Annexes 6. 7, 8 and 9 thereto.
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6) The disposition of the wriz of kabeas corpus that the Appellant asserts that he
filed on 2 October 1997'%, '

38.  With respect to the disposition of the writ of habeas corpus filed by the Appellant on 2

October 1967'%, the Prosecutor replied as follows:

24.  The Prosecutor respectfully submits that following the filing of the
habeas corpus on 2 October 1997 the President wrote the Appellant by
letter of 8 October 1997, informing him that the Office of the
Prosecutor had informed him that an indictment would be ready
shortly.

25.  The Prosecutor is oot aware of any other disposition of ﬁhc writ of
habeas corpus'®.

39.  In fact, the letter'™ referred to was written on 8 September 1997—prior 10 the filing of
the writ of habeas corpus—and the Appellant contends that it was precisely this letter which
prompted him to file the writ of habeas corpus. Moreover, the Appellant asserts that he was
informed that the hearing on the writ of habeas corpus was to be held on 31 October 1997'%,
However, directly contradicting the claim of the Prosecutor, the Appellant asserts that ‘the
Registry without the consent of the Defence removed the hearing of the motion from the

+103
.. Morzover,

calendar only because the Prosecution promised to issue the indictment soon
the Appellant claims that the indictnent was filed and confirmed on 22 October 1997 and 23
October 1997, respectively, in order to pre-empt the hearing on the writ of habeas corpusws.
The Appellant is of the view that the writ of habeas corpus is still pending, since the Trial

Chamber has not heard it, notwithstanding the fact that it was filed on 29 September 1997.

10 gae footnote 41 with regard to the dalc,

O Ibid. _

% prosecutor’s Response at paras. 24-25.

'O prosecutor's Response, Annex 12, The lener fiom President Kama to the Appellant's Counsel is five
scntences long, and substantively consists of the following: ‘T acknowlcdge rzceipt of your lemer dated |
September 1997 conceming the detcation of Mr. Jean Bosco Barayagwiza by Cameroonian authorities, and [
take notc of the fact that the situation is indeed a matrer for concera. I have already reminded the Prosecutor of
the need to ¢stablish as soon as possibie an indictment against Mr. Jean Bosco Barayagwiza, if she sull intends to
prosecute him. Only recently, Mr. Bernard Muna, the Deputy Prosecutor, reassured me thal an indicunen:
apainst Mr. Jean Bosco Barayagwiza should soon be submited (o a Judge for review. Such being the case, |
recognisc your right 1o submit to the Tribunal a motion in due form on this matter. The motion will then be
referred 1o one of the Tnbural's Chambers for consideration.’

10 4 ppeflunt s Reply at para. 18.

% Ibid.

W8 Ibidd, at para. 21,
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. APPLICABLE AND AUTHORITATIVE PROVISIONS
40.  The relevant parts of the applicable Articles of the Statute, Rules of the Tﬁbmd and
international human rights treaties are set forth below for ease of reference. The Réport of the
U.N. Secretary-General'” establishes the sources of law for the Tribunal. The Intematdonal
Covenant on Civil and Political Rights is part of general international law and is iapplied on
that basis. Regional human nights treaties, such as the European Convention bn Human
Rights and the American Convention on Human Rights, and the jurisprudence developed
thereunder, are persuiasive authority which may be of assistance in applying and interpreting
the Tribunal’s applicable law. Thus, they are not binding of their own accord on the Tribunal.

They are, however, authoritative as evidence of international custom.

A.  The Statute

Article 8
Concurrent Jurisdiction

1. The International Tribunal for Rwanda and national courts shall have :comcurrent
jurisdiction to prosecute persons for serious violations of international humanitarian law
committed in the territory of Rwanda and Rwandan citizens for such violations committed
in the territory of neighbouring States, between | January 1994 and 31 December 1994,

2. The International Tribunal for Rwanda shall have primacy over the national courts of all
States. At any stage of the procedure, the International Tribunal for Rwanda may
formally request natonal courts to defer to its competence in accordance with the present
Statute and Rules of Procedure and Evidence of the International Tribunal for Rwanda.

Article 17
Investigation and Preparation of Indictment

L[]

1=

The Prosecutor shall have the power to question suspects, victims and witnesses, 10
collect evidence and to conduct on-site investigations. In carrying out these tasks, the
Prosccutor may, as appropriate, seek the assistance of the State authorities concerned.

3.0 0[]

7 Report of the Secretary-General Pursuant to Paragraph 5 of Security Council Resolution 955 (1994), UN.
Dow. 5/1995/134 at paras. 11-12. See also Report of the Secretary-General Pursuant 1o Paragraph 2 of Sccurity
Council Resolution 808, UN. Doc. 5/25704 and Add. | (22 February (993), cstablishing the Intemational
Cruminal Trbunal for the former Yugoslavia at paras. 33-35.

- L TAYTTL AT IR A DTN o . ae
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2

Upon a determination that a prima facie case exists, the Prosecutor shall prepare an
Indictment containing a concise statement of the facts and the crime or crimes with which
the accused is charged under the presenrt Statute. The Indictinent shall be transmitted to a
Judge of the Trial Chamber.

Article 20
Rights of the accused

.1
[...]

[n the determination of any charge against the accused pursuant to the present statute,
the accused shall be entitled to the following minimum guarantees, in full equaliry:

(a) To be informed promptly and in detail in a language in which he or she
understands of the nature and cause of the charge against him or her;

() [..]

(c) To be tred without undue delay;

@ [...]
e [...]
0 [...]

@ [--]

Article 24
Appellate Proceedings

(-]

The Appeals Chamber may affinn, reverse or revise the decisions taken by the Tral
Chambers.

Article 28
Cooperation and Judicial Assistance

States shall cooperate with the International Tribunal for Rwanda in the investigation and
prosecution of persons accused of committing serdous violations of international
humanitarian law,
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States shall comply without undue delay with any request for assistance or an order
issued by a Trial Chamber, including, but not lirnited to:

(a) The identification and location of persons;
(b){...]

©L.-]

(d)The arrest or detention of persons;

| (e) The surrender or transfer of the accused to the Intemational Tribunal for Rwanda.

B. TheRules

Rule 2
Defmitions

[.]

Accused: A person against whom one or more counts in an indictment have besn
confirmed in accordance with Rule 47.

Suspect: A person concerning whom the Prosecutor possesses reliable information
which tends to show that he may have committed a crime over which the
Tribunal has jurisdiction.

Rule 40
Provisional Measures

(A) In case of urgency, the Prosecutor may request any State:
(1) 1o arrest a suspect and place him in custody:
(i1} to seize all physical evidence;
(iix)  to take all necessary measures to prevent the escape of a suspect or an
accused, Injury to or intmidation of a victim or witess, or the

destruction of evidence.

The state coucerned shall comply forthwith, in accordance with Article 28 of the
Statute.

(B) Upon showing that a major impediment does not allow the State to keep the suspect tn
custody of to take all necessary measures to prevent his escape. the Prosecutor may
apply to a Judge designated by the President for an order 1o transfer the suspect to the
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seat of the Tribunal or to such other place as the Bureau may decide, and to detain him
provisionally. After copsultation with the Prosecutor and the Registrar, the ransfer
shall be arranged between the State authorities concemed, the authorities of the host
Country of the Tribunal and the Registrar.

(C) Inthe cases referred to in paragraph B, the suspect shall, from the momeat of his
trapsfer, enjoy all the rights provided for in Rule 42, and may apply for review to a Trial
Chamber of the Tribunal. The Chamber, after hearing the Prosecutor, shall rule upon
the application.

(D) The suspect shall be released if (i) the Chamber so rules, or (ii) the Prosecutor fails to
issue an indictment within twenty days of the cansfer.

Rule 40bis
Transfer and Provisional Detention of Suspects

(A) In the conduct of an investigation, the Prosecutor may transmit to the Registrar, for an
order by a Judge assigned pursuant to Rule 28'", a request for the transfer to and
provisional detention of a suspect in the premises of the detention unif of the Tribunal.
This request shall indicate the grounds upon which the request is made and, unless the
Prosecutor wishes only to question the suspect, shall include a provisional charge and a
summary of the material upon which the Prosecutor relies.

(B) The Judge shall order the transfer and provisional detention of the suspect if the
following conditions are met:

{i) the Prosecutor has requested a State to arrest the suspect and to place him in
custody, 1n accordance with Rule 40, or the suspect is otherwise detained by a
State;

(1) after hearing the Prosecutor, the Judge considers that there is a reliable and
consistent body of material which tends to show that the suspect may have
comumitied a crime over which the Tribunal has junisdiction; and

(i)  the Judge considers provisional detention to be 2 necessary measure to prevent
the escape of the suspect, physical or mental injury to or intimidation of a
victim or witness or the destruciion of evidence, or to be otherwise necessary
for the conduct of the investigation.

(C) The provisional detention of the suspect may be ordered for a period not exceeding 30
days from the day after the transfer of the suspect to the detention unit of the Tribunal.

(D) The order for the transfer and provisional detention of the suspect shall be signed by the
Judge and bear the seal of the Tribunal. The order shall set forth the basis of the request
made by the Prosecutor under Sub-Rule (A), including the provisional charge, and shall
state the Judge's grounds for making the order, having regard to Sub-Rule (B). The
order shall also specify the initial time limit for the provisional detention of the suspect,

13 Rule 28 governs Duty Judpes.
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and be accompanied by a statement of the rights of a suspect. as specified in this Rule
and in Rules 42'” and 43"'°,

(E) As soon as possible, copies of the order and of the request by the Prosecutor are served
upon the suspect and his counsel by the Registrar.

(F) At the end of the period of detention, at the Prosecutor’s request indicating the grounds
upon which it is made and if warranted by the needs of the investigation, the Judge who
made the inidal order, or another Judge of the same Trial Chamber, may decide,
subsequent to an infer partes hearing, 1o extend the provisional detention for a period
not exceeding 30 days.

(G) At the end of that extension, at the Prosecutor’s request indicating the grounds upon
which it is made and if warranted by special circumstances, the Judge who made the
initial order, or another Judge of the same Trial Chamber, may decide, subsequent to an
inter partes hearing, to extend the detention for a further period not exceeding 30 days.

(H) The total period of provisional deteption shall in no case exceed 90 days, at the end of
which, in the event the indictment has not been confirmed and an arrest warrant signed,
the suspect shall be released or, if appropriate, be delivered to the authorities of the
State to which the request was initially made.

()  The provisions in Rules 55(B) to 39 shall apply mutatis mutandis to the execution of the
order for the transfer and provisional detention of the suspect.

()  After his transfer to the seat of the Tribunal, the suspect, assisted by his counsel, shall
be brought, without delay, before the Judge who made the initial order, or another Judge
of the same Trial Chamber, who shall ensure that his rights are respected.

(K} Duning detention, the Prosecutor, the suspect or his counsel may submit to the Tral.
Chamber of which the Judge who made the initial order is a member, all applications
relative to the propriety of provisional detention or to the suspect’s release,

(1)  Without prejudice to Sub-Rules {C) to (H), the Rules relating to the detention on
remand of accused persons shall apply mutatis murandis to the provisional detention of
persons under this Rule.

Rule 58
National Extradition Provisions

The obligations laid down in Article 28 of the Statute shall prevail over any legal impediment
to the surrender or wransfer of the accused or of a wimess to the Tribunal which may exist
under the nattonal law or extradition treaties of the State concermned.

' Rule 42 governs the Rights of Suspecis during Investigation.
" Rule 43 governs Recording Queslioning of Suspects.
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Rule 62
Initiaj Appearance of Accused

Upon his transfer to the Tribunal, the accused shall be brought before a Trial Chamber
without delay, and shall be formally charged. The Trial Chamber shall:

(A)

(B)

()

(D

(E)

)

{® satisfy itself that the right of the accused to counsel is respected,

(i)  read or have the indictment read to the accused in a language he speaks and
understands, and satisfy itself that the accused understands the indictment;

(iti)  call upon the accused to enter a plea of guilty 6r 'nc)t guilty on each count;
should the accused fail to do so, enter a plea of not guilty on his behalt;

(iv) - incase of a plea of not guilty, instruct the Registrar to set a date for trial.

Rule 72
Preliminary Motions

Pretiminary motions by either party shall be brought within sixty days following
disclosure by the Prosecutor to the Defence of all material envisaged by Rule
56(AXD", and in any case before the hearing on the merits.

Prelimipary motions by the accused are:

1) objections based on lack of jurisdiction;

i [

iy ]

v) [

The Trial Chamber shall dispose of preliminary motions in limine litis.

Decisions on preliminary motions are without interlocutory appeal, save in the case of
disnussal of an objection based on lack of jurisdiction, where an appeal will lie as of

right.

Notice of Appeal envisaged in Sub-Rule (D) shall be filed within seven days from the
tmpugned decision,

Failure to cornply with the time-limits prescribed in this Rule shall constitute a waiver
of the rights. The Trial Chamber may, however, grant relief from the waiver upen
showing good cause.

"! Rulc 66 poverns disclosture of materials by the Prosecutor, including all supporting malerial which
accutupamed the indictment when conlirmation was sought and all prior statements obtained by the Prosecuter
fron the accused,
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C. Intermational Covenant on Civil and Political Rights'*

Article 9

Everyone has the right to liberty and security of person. No one shall be subjected to
arbitrary arrest or detention. No one shall be deprived of his liberty except on such
grounds and in accordance with such procedures as are established by law.

Anyone who is arrested shall be informed, at the time of his arrest, of the re=asons for
his arrest and shall be promptly informed of any charges against him.

Anyone arrested or detained on a criminal charge shall be brought promptly before a
judge or other officer authorised by law to exercise judicial power and shall be entitled
to trial within a reasonable time or {0 release. It shall not be a general rule that persons
awaiting trial shall be detained in custody, but release may be subject to guarantees to
appear for trial, at any other stage of the judicial proceedings, and, should occasion
anse, for execution of the judgment.

Anyone who is deprived of his liberty by arrest or detention shall be entitled to take
proceedings before a court, in order that that court may decide without delay on the
fawfulness of his detention and order his release if the detention is not lawful.

Article 14
[...]
[...]

In the determination of any criminal charges against him, everyone shall be entitled to
the following minimum guarantees, in full equality:

(a)  To be informed promptly and in detail in a language which he understands of
the nature and cause of the charge against him;

(b)
(c)
(d)
(e}
D
24

R
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17499 (NTS 171 (16 December [966)X“ICCPR").
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42

D. European Convention on Human Rights'” -

Article 5

Everyone has the right to liberty and security of person. No one shall be deprived of
his liberty save in the following cases and in accordance with a procedure prescribed
by law;

@ [.1]
® L.

{©) the lawful arrest or detention of a person effected for the purpose of bringing
him before the competent legal authority on reasonable suspicion of having
committed an offence or when it is reasonably considered necessary to prevent
his coromitting an offence or flecing after having done so;

@ L[]
@ L[]

0 the lawful acrrest or detention of a person against whom action is being taken
‘with a view to deportation or extradition.

Everyone who is arrested shall be informed promptly, in a language which he
understands, of the reasons for his arrest and of any charge against kim.

Everyone arrested or detained in accordance with the provisions of paragraph 1(c) of
this Article shall be brought before a judge or other officer authorised by law to
exercise judicial power and shall be entitled to trial within a reasonable time or to
release pending trial. Release may be conditioned by guarantees to appear for trial.
Everyone who is deprived of his liberty by arrest or detention shall be entided to take
proceedings by which the lawfulness of his detention shall be decided speedily by a
court and his release ordered if the detention is not lawful.

Article 6
[...]
(...]

Everyone charged with a criminal offence has the following minimum rights:

(a)  to be informed promptly, in a language which he understands and in detail, of
the nature and cause of the accusation against bum;

Uig13 UNTS 221 (4 November 1950)(“ECHR},

(<)
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(o)
(©
(d)
€
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E. American Convention on Human Rights''*

Article 7
1. ..
2. [...]
3. No one shall be subject to arbitrary arrest or detention.
4. Anyone who is detained shall be informed of the reasons for his detention and shall be

promptly notified of the charge or charges against him.

3. Any person detained shall be brought promptly before judge or other law officer
authorized by law 1o exercise judicial power and shall be entitled to tal within 2
reasonable time or to be released without prejudice to the continuation of the
proceedings. His release may be subject to guarantees (o assure his appearance for
trial.

6. Anyone who is deprived of his liberty shall be entitled to recourse to a competent
court, in order that the court may decide without delay on the lawfulness of his arrest
or detention and order his release if the amrest or detention s uplawful. In states
Parties whose law provides that anycne who believes himself to be threatened with
deprivation of his liberty is entitled to recourse to a competent court in order that it
may decide on the lawfulness of such threat, this remedy may not be restricted or
abolished. The interested party or another person in his behalf is entitled to seek these
remedies.

7. [...]

Article 8

1. Every person has the right to a hearing, with due guarantees and within a reasonable
tme, by a competent, independent, and impartial tribunal, previously established by
law, in the substantiation of any accusation of a criminal nature made agamst him or
for the determination of his rights and obligations of a civil, labor, fiscal, or any other
nature.

[ B

Very person accused of a criminal offense has the right to be presumed innocent so
long as his guilt has not been proven according to law, Durning the proceedings, every
person is entitled, with full equality, to the following mumumum guarantees:

w {.]

(b) prior notification in detail to the accused of the charges against tum;

He el TINTS 123 (22 November 1969)("ACHR™)
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IV. DISCUSSION
A.  Were the rights of the Appellant violated?

1.  Status of the Appellant

41.  Before discussing the alleged violations of the Appellant’s rights, it is important to
establish his status following his arrest and during bis provisional detenton'”’. Rule 2 sets
forth definitions of certain terms used in the Rules'’®. The indictment agaiust the Appellant
was not confirmed until 23 October 1997. Pursuant to the definitions of ‘accused’ and
‘suspect’ set forth in Rule 2, the Appeals Chamber finds that the Appellant was a ‘suspect’
from his arrest on 15 April 1996 until the indictment was confirmed on 23 October 1997.
After 23 October 1997, the Appellant’s status changed and he became an ‘accused’!!".

2.  The right to be promptly charged under Rule 40bis

42, Uualike national systems, which have police forces to effectuate the arrest of suspects,
the Tribunal lacks any such enforcement agency. Consequently, in the absence of the
suspect’s voluntary surrender, the Tribunal must rely on the international community for the
arrest and provisional detention of suspects. The Statute and Rules of the Tribunal establish a

8

system' ' whereby States may provisionally detain suspects at the behest of the Tribunal

pending transfer to the Tribunal’s detention unit.

43, In the present case, there are two relevant pertods of time under which Cameroon was
clearly holding the Appellant at the behest of the Tribunal. Cameroon arrested the Appellant
pursuant to the Rwandan and Beigian extradition requests'’® on 15 April 1996. Two days
later. the Prosecutor made her first Rule 40 request for provisional detention of the Appellant.

On 6 May 1996, the nineteenth day of the Appellart’s provisional detention pursuant to Rule

'S This is particularly important because the individual's rights, including the permissible length of pre-trial
detention, vary based on whether the individual is a suspect or an accused.

16 The definitions set forth in Ruie 2 are in accord with the stamtory and case law of most legal systems of the
international community. .

17 Sce also Rule 47¢(HXi), which provides: *Upon confirmation of any or all counts in the indictment, the
suspect shall have the status of the accused’.

N8 e Article 20 of the Starute and Rules 40 and 40b:s.

1% See footnote 8, supra.
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40, the Prosecutor requested the Cameroon authorities to extend the Appellant’s detention for

' On 16 May 1996, however, the Prosecutor informed Cameroon

»12!

an additional three weeks
that she was no longer interested in pursuing a case against the Appeliant at ‘that stage
Thus, the first period runs from 17 April 1996 until 16 May 1996—a period of 29 days'®, or
nine days longer than allowed under Rule 40. This first period will be discussed, infra, at
sub-section IV.B.2. |

44,  The sscond period during which Cameroon detained the Appellant for the Tribunal
commenced on 4 March 1997'* and continued until the Appellant's transfer to the Tribunal’s
detention unit on 19 November 1997. On 21 February 1997, the Cameroon Court rejected
Rwanda’s extradition request and ordered the release of the Appellant'**. However, on the
same day, while the Appellant was stil]l in cusfody, the Prosecutor again made a request
pursuant to Rule 40 for the provisional detention of the Appellant. This request was followed
by the Rule 40bis request, which resulted in the Rule 40bis Order of Judge Aspegren dated 3
March 1997, and filed on 4 March 1997. This Order comprised, inter alia, four components.
First, it ordered the transfer of the Appellant to the Trbunal’s detenton unit. Second, it
ordered the provisional detention in the Tribunal’s detention unit of the Appellant for a
maximum period of thirty days. Third, it requested the Cameroon authorities to comply with

the wansfer order and to maintain the Appellant in custody until the actual tragsfer. Fourth, it

20 1S October 1996 letter.

2V Decision at p. 4. Set also 13 October 1996 letrer.

13> There is reason t believe, however, that the first period actually continued to run until 13 October 1696, On
15 Octaber 1996, the Prosccutor, in a letter to the Appellant and several other detainees, inforrmed them that
Carneroon was nol holding them at her behest, See Annex 1 to Appellant’s Reply and Prosecutor's Provisional
Memorial at para. 6. She stated in this letter that she had informed the Camercon autherities on 16 May 1996
that at that ‘stage’ she only wished to proceed against 4 of the individuals then being held by Camercon. The
Cameroon authorities apparently did not consider the Tribunal’s request for the Appeilant t0 <nd on 6 May
1996. This is demonstrated by the fact that on 31 May 1996, the Deputy Director of Public Prosecution of the
Cameroon Centre Province Court of Appeal requested the adjournment of the Court’s consideration of the
Rwandan exgadition request on the grounds that the Trtbunal had primacy under Article 8(2) of the Statute, See
Amended Brief at p. 2, para. 7. The Prosecutor has not directed the Appeals Chamber to any evidence refuting
this assernion of the Appellant. As 2 resuit of the Cameroon Prosecutor’s arguments, the Cameroon Court of
Appeal adjourned coasideration of the Rwanda extwadition request. This adjournment continued until shortly
affer the 15 October 1996 lemter. A copy of this letier was sent to the Cameroon authorities, and after they
raceived this Jener. the Rwandan extraditon hearing apparently resumed, culminating in a decision of 21
February 1997, in which the Cameroon Court denied the Rwandan extradition request. See the following
pmag;m;ph Howcver, we will use the 16 May 1996 date as the date on which the first period ended, since that
date is most favourable to the Prosecutor, as the Respondent in this appeal.

'Z The Prosecutor made her second Rule 40 request on 21 February 1997, following the decision of the
Cameroon Court of Appeal with respect ro the Rwandan cxtradition request. However, we arc using the date on
which the Rule 40pes Order was filed as.the starting date for the scvond period of detention.

S Decizion at pp. 34
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requested the Prosecutor to submit the indictraent against the Appellant prior o the expiration

of the 30-day provisional detention'®

45. However, notwithstanding the 4 March 1997 Rule 40bis Order, the record reflects that
the Tribunal took no further action uatil 22 October 1997. On that day, the Deputy
Prosecutor, Mr. Bemard Muna (who had spent mach of his professional career working in the
Cameroon legal community prior to joining the Office of the Prosecutor) submitted the
indictment against the Appellant for confirmation. Judge Aspegren confirmed the indictment
against the Appellant the next day and simuitaneously issued a Warrant of Arrest and Order
for Surrender addressed to the Government of Cameroon on 23 October 1997'%°, However,
the Appellant was not transferred to the Tribunal's detention unit until 19 November 1997.
Thus, Cameroon held the Appellant at the behest of the Tribunal from 4 March 1997 undil his
transfer on 19 November 1997. At the time the indictment was confumed, the Appellant had
been in custody for 233 days, more than 7 months, from the date the Rule 40biy Order was

filed.

46. It is important that Rule 40 and Rule 40bis be read together. It is equally important in
interpreting these provisions that the Appeals Chamber follow the principle of ‘effective
interpretation’, a well-established principle under internatonal law'?’, Interpreting Rufe 40
and Rule 40bis together, we conclude that both Rules must be read restrictively. Rule 40
permits the Prosecutor to request any State, in the event of urgency, to arrest a suspect and

place him in custody. The purpose of Rule 40bis is to restrct the length of time a suspect

'3 Rule 40bis Order.
6 Warrant of Arrest and Order for Surrender, 23 Oclobher 1997, antached as Annex 4 1o Prasecutor’s Response.
12" This principle is also known by lhe Latin phrase ur res magis valeat quam pereat. See Cayuea Indians
Claims, Annual Digest and Reports of Public International Law Cases (H. Lauterpacht, ed.), 1925-1926. No.
271. See also Thmor Island, The Hague Court Reports (1516); Corfu Channel, 1949 ICJ Reports 24; Eree Zoncs
of Upper Savoy and the District of Gex, (second phase), PCU Serizs A, No. 24 at p. 17. This principle is
zmbodied in Article 31{1) of the Vienna Canvcnuon an the Law of Treaties, 23 May 1969, 1135 UN.T.S. 331:
‘A reaty shall be wintcrprered in good faith in accordance with the ordinary meaning to be given to the terms of
the treaty in their context and in the light of its object and purpose’. Although neither the Statule nor the Rulss
are treaties, the Appesls Chamber and the Trial Chambers of the Tribunal and the International Criminal
Tribunal for the former Yugoslavia have had recourse to Asticle 31(1) of the Vieana Convention in interpreting
the Statutes of the Tribunads. Other cases where Trial Chambers of the Internatonal Tribunal or the ICTY have
had recourse to Asticle 31 in interpreting the provisions of the Statutes include: Prosecutor v, Thécneste
Bagosora and 28 Othexs, Decision on the Admissibility of the Prosecutor’s Appeal from the Decision of u
Confirning Judge Dismissing an [ndictment Against Théoneste Bagasore and 28 Otfers, Case No, ICTR-93-37-
A, 8 Junc 1998 at pp. 12-13; Prosecutor v. Tadic, Decision on the Prosecutor’s Motion, Protecrive Measures for
Victms wnd Wimesses, Case No, IT-94-1-T, 10 August 1995 at p. 10; Prosecutor v, Erdemovic, Judgemen;, Case
No. [T-96-22-A. 7 October 1997 ar p. 3; and Prosecutor v, Delali¢ agd Others, Case No. IT-96-21-T. 16
November 1998, at pp. 396-397. Sce also Prosecutor v. Kagvahashi, Joinr end Separate Optnion of Judge
McDonald and Judge Vohrah, Case No. ICTR-96-15-4, 3 June (999 at para. 13,
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may be detained without being indicted. We cannot accept that the Prosecutor, acting alone
under Ruie 40, has an unlimited power to keep a suspect under provisional detention in a
State, when Rule 40bis places time limits on such detention if the suspect is detained at the
Tribunal’s detention unit, Rather, the principle of effective interpretation mandates that these

Rules be read together and that they be restrictively interpreted.

47, Alfhough both Rule 40 and Rule 40bis apply to the provisional deteation of suspects.
there are important differences between the two Rules. For example, the time limits under
which the Prosecutor miust issue an indictment vary depending upon which Rule forms the
basis of the provisional detention. Pursuant to Rule 40(D)(ii), the suspect must be released if
the Prosecutor fails to issue an indictment within 20 days of the transfer of the suspect to the
Tribunal’s detention unit, while Rule 406is(H) aliows the Prosecutor 30 days to issue an
indictment. However, the remedy for failure to issue the indictment in !;he proscribed period

of time is the same under both Rules: release of the suspect.

48.  The Prosecutor may apply for Rule 40bis measures ‘in the conduct of an

1128

investigaton’ . Rule 40bis applies only if the Prosecutor has previously requested

provisional measures pursuant to Rule 40 or if the suspect is otherwise already being detained

129

by the State to whom the Rule 40bis request is made The Rule 40bis request, which is

made to a Judge assigned pursuant to Rule 28, must include a provisional charge and a

summary of the material upon which the Prosecutor reties'’.

49, The Judge must make two findings before a Rule 40bis order is issuéd. First, there
must be a reliable and consistent body of material that tends to show that the suspect may
have committed an offence within the Tribunal’s jurisdiction'®!. Second, the Judge must find
that provisional detention is a necessary measwre to ‘prevent the escape of the suspect,
physical or mental injury to or intimidation of a victim or witness or the destruction of

evidence. or to be otherwise necessary for the conduct of the investigation’ ',

¥ Rule 40bis{A). Rule 40, by comparison, applies only in case of urgency. See Rule 40(A),
' Rule 40bis{B)(i).

0 pule $0bis(A).

™ Rulc a0bis(B)(ir).

I Rule 408i(B X in).

cm e L 3 Newemher [99G
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50.  Pursuant to Ruie 40bis(C), the provisional detention of the suspect may be orciered for
an initial period of thirty days'®. This initial thirty-day period begins to run from the ‘day
after the transfer of the suspect to the detention unit of the Tribunal’ 13 Two additional thirty-
day period extensions are permissible. At the end of the first thirty-day period, the Prosecutor
must show that an extension is warranted by the needs of the investigation in order to have the
provisional detention extended'™. At the end of the second thirty-day period, the Prosecutor
must demonstrate that special circumstances warrant the continued provisional detention of
the suspect for the final thirty-day period o be grantcdm. In no event shall the total period of
provisional detention of a suspect exceed ninety days'>’. At the end of this cumulative ninety-
day period, the suspect must be released'>® if the indictment has not been confirmed and an
arrest warrant signed'”. |
51. The Statmate and Rules of the Tribunal envision a system whereby the suspect 1s
provided a copy of the Prosecutor’s request, including provisional charges, in conjunction
with the Rule 40bis Order'*. He is also served a copy of the confirmed indictment with the
Warcant of Arrest'!, and pursuant to Rule 62(ii) be is to be orally informed of the charges
égajnst him at the initial appearance'*. In the present case, 6 days clapsed between the filing
of the Rule 40bis Order on 4 March 1997 and the date on which the Appellant apparently was
shown a copy of the Rule 40bis Order'®. Additionally, 27 days elapsed between the |
confirmation of the indictment against the Appellant on 23 October 1998 and the service of a

copy of the indictment upon the Appellant on 19 November 1998.

52.  The Trial Chamber found that the Appellant was initially arrested at the behest of
Rwanda and Belgium, a point the Prosecutor reiterates in this appeal, contending that the
Prosccutor’s request was merely ‘superimposed’ on the existing requests of those States.

However, the Prosecutor fails to acknowledge that on 16 May 1996, she requested a three-

13 ole 406is(C).
B Ihid.
- 5 Ryle 40bIs(R).
136 R ule 40bis(G).
137 Rule 40bis(H).
"8 Or, if appropnate, delivered to the authorities of the Staic to which the Rule 40bis request was initially made.
[bid. E
Y rhd,
10 pyje 400is(E).
191 R le 55(B)(i).
42 Rule 62(i1).
M1 Gue foomote 18.
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week extension of the provisional detention of the Appellant. The Appeals Chamber finds the
Appellant was detained at the request of the Prosecutor from 17 April 1996 through 16 May
1996. This detention—for 29 days—violated the 20-day limitation in Rule 40.

53.  The Prosecutor also successfully argued betfore the Trial Chamber that Rule 40bis is
inapplicable, since its operative provisions do not apply until after the transfer of the suspect
to the Tribunal's detention unit'®, Tt is clear, however, that the purpose of Rule 40 and Rule
40bis is to limit the time that 2 suspect may be provisionally detained without the issuance of
an indictment. This comports with international human rights standards. Moreover, if the
time limits set forth in Rule 40(D) and Rule 40bis(H) are not complied with, those rules

mandate that the suspect must be released.

54.  Although the Appellant was not physically transfecred to the Trbunal’s detention unit
until 19 November 1997, he had been detained since 21 February 1997 solely at the behest of
the Prosecutor. The Appeals Chamber considers that if the Appellant were in the constructive
c:ustod},'!45 of the Tribunal after the Rule 40bis Order was filed on 4 March 1997, the
provisions of that Rule would apply. In order to determine if the period of time that the
Appeliant spent in Cameroon at the behest of the Tribunal is attributable to the Tribunal for
purposes of Rule 40bis, it is necessary to analyse the relationship between Cameroon and the
Tribunal with respect to the detention of the Appellant. In fact, the Prosecutor has
acknowledged that between 21 February 1997 and 19 November 1997, ‘there existed what
could be described as joined or concurrent personal jurisdiction over the Appellant, the

personal jurisdiction being shared between the Tribunal and Cameroon’ .

55.  The Trbunal issued a valid request pursuant to Rule 40 for provisional detention, and
shortly thereafter, pursuant to Rule 40bis, for the transfer of the Appellant. These requests

were hoooured by Cameroon, and bur for those requests, the Appellant would have been

" See Decision at p. 5.

> Constructive custody has been referred 1o as *having power and control over the body’. Sec Re Mwenva. 1
QB 221. 3 Al ER 525 (Court of Appeal, Queen’s Bench 1959). A cowrt tn the Philippines has even held, in the
context of a bail hearing, that a petitioner was in the constructive custody of the courts when he was physically
incapacitated i a hospital less than onc Kilometer from the police station and the police bad ot atempted to
serve an arest warrant on him, despite the [act that they were awarc of his whereabouts. See Miguel P
Panderanga v. Court _of Appeals and_People of the Philippines, (Philippines Supremc Court, 1993} 1995
Philippines § Cr LEXIS 3495,

" prosecutor’'s Response al para. 13,
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released on 21 February 1997, when the Cameroon Court of Appeal denied the Rwandun

extradition request and ordered the immediate release of the Appellant.

s6.  Thus, the Appellant’s situation is analogous to the ‘detainer’ process, whereby a
special type of warrant (known as a ‘detainer’ or ‘hold order’) is filed against a person
already in custody to enswe that he will be available to the demanding authority upon
completion of the present term of confinement'”’. A “detainer’ is a device whereby the
requesting State can obtain the custody of the detainee upon his release from the detaining
State. The U.S. Supreme Court has stated that, ‘{Tln such a case, the State holding the

4
48 Moreover,

prisoner in immediate confinement acts as agent for the demanding State...
that court has held that since the detaining state acts as an agent for the demanding staie
pursuant to the detainer, the petitioner is in custody for purposes of filing a writ of habeas

149 Thus, the court reached the conclusion that the accused is in

corpus pursuant to U.S. law
the constructive custody of the réquesting State and that the detaining State acts as agent for
the requesting state for purposes of habeas corpus challenges'™. In the present case, the
relationship between the Tribunal and Cameroon is even stonger, on the basis of the
international obligations imposed on States by the Secucity Council under Article 28 of the

Statute,

57.  Other cases have held that a defendant sentenced to concurrent terms in separate
jurisdictions is in the constructive custody of the second jurisdiction after the first jurisdiction

has imposed sentence on him. For example, In the Matter of Eric Grier, Peritioner v. Walter

J. Flood. as Warden of the Nassau County Jail. Respondent™'. the court concluded that

‘constructive custody attached before any sentence was imposed' . In Ex_p. Hampton M.

Newell™, the court ruted that although the petitioner was in the physical custody of the
federal authorities, he was in the constructive custody of the State of Texas on the basis of a

detainer that Texas had filed against him'™.

"7 Sew: Shelton, Unconstitutional Uncertainty: A Study of the Use of Detainers, | UMich.JL Ref. 116 (1968).
% nenden v, 30% Judicial Circuit Court of Kentucky, 410 U.5. 484 (1973) at 495495,

47 thid.

130 thid, .

U 1n the Matter of Eric Grier, Peritioner v. Walter J. Flood, as Warden of the Nassau County Jaji, Respondent.
375 N.Y.S. 2d 506 (Sup Ctof N.Y. 1975). In this case, the court stated, ‘In the intercsts of justice he should zet
credit toward both sentences for all the time he is in custody. either actual or eonstructive’. Jbid.. at p. 508.

'S Ibid. at p. 509 (emphasis added).

15 Ex p_Hampton M. Newell, 532 S W 2d 835, (Crof Crim App of Texas 1979).

P gbed. at p. 836,
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58.  The Prosecutor relies, in part, on a definition of custody (‘care and control’) from an
oft-cited law dictionary!”. However, this same law dictionary also defines custody as ‘the
detainer of a man’s person by virtue of jawful process or authority’lss. Thus, évan t_xsing the
Prosecutor's authority, custody can be taken to mean the detention of an individual pursuant
1o lawful authority even in the absence of physical control. It would follow, therefore, that
notwithstanding a lack of physical control, the Appellant was in the Tribunal’s cusiody if he
were being detained pursuant to ‘lawful process or authority’ of the Tribunal. Or, as a
Singapore court noted in Re Onkar Shrian'", ‘(TThat the person bailed is in the eye of the law,
for many purposes, esteemed (o be as much in the prison of the court by which he is bailed, as

if he were in the actual custody of the proper gaoler’'*,

39, The Prosecutor has also relied on Ing_the Matter of Surrender of Elizaphan

59

Niakirutimana'”” in support of the proposition that onder international law, an order by the

Tribunal for the transfer of an individual does not give the Tribunal custody over such a
person until the physical transfer has taken place'™. Reliance on this case is misguided in two
respects. First, the U.S. Fifth Circuit Court of Appeals recently upheld a District Court ruling
that reversed the Decision of the Magistrate that Ntakirutimana could not be extradited'!.
Second, notwithstanding the reversal, Ntakirutimana had challenged the transfer process and
is thus clearly distinguishable from the facts in the present case. There is no evidence here

that either the Appellant songht to challenge his transfer to the Tribunal, or that Cameroon

1% See discussion ai para. 23, supra.

138 Black's Law Dictionary., 6™ Ed. at p. 384.

T Re Onkar Shrian, 1 MLI 28 (Singapore High Court 1970).

%% bid., citing to 3 Hawkins' Pleas of the Crown, 7" Ed. at p. 186. Another court has held that “consmructive
custody’” inciudes a fairly broad category of situations in which the prisoner is not within the physical custody of
the authorities. “{Clustady includes without limitadon acwal custody ... and constructive custody of prisoners
and juveniles ... temporarily outside the institution whether for the purpose of work. school, medical case. o
leave granted [by stamte], a wemporary leave of furlough oranted to a juvenile or orherwive,” Wiscongin v
Scvelin, Case No. 96-0729-CR (Wisconsin Coutt of Appeals 1996), citing 1o State v. Gilbert, 115 Wis.2d 371,
378-79. 340 N.W.2d 511, 515 (Wisconsin Supreme Court 1983) (italics in original).

%% [n the Matter of Surtender of Blizaphan Niakirudmana, 988 F.Supp. 1038, 1997 U.S. Dist. LEXIS 20714
(5.D. Tex. 1997).

190 o ovisional Memorial at para. 37,

1 1n the Mager of Surrender of Blizaphan Ntakigytimana, _ F.Supp. ___, 1998 U.S. Dist. LEXIS 22173, 1998
WL 655708 (5.D. TX 1998). In overruling the Magisoate Judge, Judge John D. Rairey issucd the followiag
order: ‘Therefore, the Court hereby certifies 0 the Sceretary of State that Nuakirutimana be arrested and
detuincd within this judicial district while awaiting his surrender to the proper anthoriues. Aay tansfer of
Ntakirutimana, however, should be abated for thurty days m eorder to prowide Ntakirutimana's counse! an
opporrunity w0 Rle any flabeas corpus’. [hid. at p. 6. On § August 1999, the US. Fifth Circunt Court of
Appeals upheld the District Cowrt decision, and lifted the stay on the extradition.  §ee Elizaphan Ntakinyumamy
v. Janet Reno Madeleine Albright and Juan Garza, 184 F.3% 419, 1999 U.S. App. LEXIS 18253 (57 Cir. 1999,
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was unwilling to wansfer him. On the contrary, the Deputy Prosecutor of the Cameroon
Centre Province Court of Appeal, appearing at the Rwandan extradition hearing on 31 May
1996, argued that the Tribunal had primacy and, thus, convinced that Court to defer to the

183 the President of Camerocn signed a decree order 1o

Tribunal'®®. Moreover, as noted above
transfer the Appellant prior to the signing of the Warrant of Asrest and Order for Surrender by
Judge Aspegren on 23 October 1997. These facts indicate that Camercon was willing to

transfer the Appellant.

60.  The co-operation of Cameroon is consistent with its obligation to the Tribunal. The
Statute and Rules mandate that States prust comply with a request of the Tribunal for the
surrender or transfer of the accused to the Tribunal'®. This obligation on Member States of
the United Nations is mandatory, since the Tribunal was established pursuant to Chapter VI{
of the Charter of the United Nations'®.

6l. Thus, the Appeals Chamber finds that, under the facts of this case, Cameroon was
holding the Appellant in constructive custody for the Tribunal by virtue of the Tribupal's
lawful process or authority. In the present case, the Prosecutor specifically requested
Cameroon to detain and transfer the Appellant'®. The Statute of the Tribunal obligated

Cameroon fo detain the Appellant for the benefit of the Prosecutor'®.

The Prosecutor has
admitted that it had personal jurisdiction over the Appellant after the Rule 40bis Order was
issued. That Order also asserts personal and subject matter jurisdiction. This finding does not
mean, however, that the Trbunal was responsible tor each and every aspect of the Appellant’s
detention, but only for the decision to place and maintain the Appellant in custody. However,
as will be discussed below, this limitation imposed on the Tribunal is cousistent with
internacional law. Even if the appellant was not in the constructive custody of the Tribunal,

the principles governing the provisional detention of suspects should apply.

19 See foomote 122,

183 Ses text at foomore 22.

' Sec Article 28(2)(e) and Rules 40 and 40bis.

"5 prosecutor v. Tadié, Decisiornt on the Defence Motion for Interlocutory Appeal on Jurisdiction, Case No. T-
0d.1-AR72Z, 2 October 1995)at paras. 9-48.

1 See Decision at p. 4.

"7 See Article 28(2)(d) of the Statute.
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62.  The Appeals Chamber recognises that intemational standards view provisional (or pre-
trial) detention as an exception, rather than the rule'®. However, in light of the gravity of the
charges faced by accused persons beforé the Tribunal, provisionﬁl detention is often
warranted, so long as the provisions of Rule 40 and Rule 40bis are adhered to. The issue,
therefore, is whether the length of time the Appeliant spent in provisional detenttion, prior 1o
the confirmation of his indictmment, violates established intemational legal morms for

provisional detention of suspects.

63. It is well-established under international buman rights law that pre-trial detention of
suspects 1s lawful'®, as long as such pre-trial detention does not extend beyond a reasonable
period of time'”. The U.N. Human Rights Committee, in interpreting Article 9(2) of the
ICCPR, has developed considerable jurisprudence with respect to the permissible length of

time that a suspect may be detained without being charged. For example, in Glepford

Campbell v. Jamaica'”', the suspect was detained for 45 days without being formaily charged.

188 gue for example, ICCPR Article 9(3). The Appeals Chamber also takes judicial notice of the fact that pra-
trial deteation ks not the norm throughout many civil law jurisdictions and is more commonly utilised in common
law jurisdictions. Islamic law also has an aversion to pre-trial detention of accused persons: “The system (with
which most Westerners are familiar) of the pre-mial detention of accused persons, or their release on bail or
promise t appear for mial, is generally not recognized under Islamic law. Most Islamic jurists agree that the
accused should be at large prior 10 trial, since a mers accusation of guilt is not sufficient to justify the Ta'azir
punishment of incarceration’. M. Lippman, S. McConville and M. Yerushalmi, Islamic Criminal Law and
Procedure (New York: Praeger) at p. 62.

99 pracecutor v. Delali€, Decision on Motion for Provisional Release filed by the Accused Zepnil Delalié, Case
No. IT-96-21-T. Trial Chamber II, 25 September 1996 at para, 21 and the casex ciied dlerzin.

" See, for example, Article 9(2) of the ICCPR, ECHR Article 5(2), ACHR Articie 7(4), UN. Human Rights
Comminee Gencral Comment 8 and Committee of Ministers of the Council of Eurcpe Resolution 65¢11). Sce
also Stogmiiller v. Austria, A Series 9 (ECtHR 1969) at p. 4. The domestc criminal procedure codes of many
States specify the length of permissible detention for suspects during the investigation phase. See, [or example,
Articles 24 and 25 of the Indonesian Code of Criminal Procedure. Pursuant to Article 24, an investigator may
order the detention of a suspect for up to 2 maximum of 60 days for purposes of pre-trial investigation, Pursuant
to Article 25, n public prosecutor may order the detention of a suspect for 4 maximum of 35 days. Sec Law-
Book on The Code of Criminal Procedure (Act No. 3/1981), Department of [nformation, Republic of Indonesia.
See also Article 208 of the Japanese Code of Criminal Procedure which provides that the maximum perod of
detention prior (o being formally charged is 10 days. which may be exiended 10 an absolute maximurye of 28 days
in the most exceptional circumstances. See B.J, George, Jr., “Rights of the Criminally Accused”™, 53 Law and
Contemporary Problems, Nos. 1-2 (Winter and Spring 1990) al pp. 89-90. See also Article L0 of the Brazilian
Code of Crimigal Procedure, Decres-Law No. 3.689 of 3 October 1941, that [imits the detention of suspects for
mvestigative purposes to 10 days (as compared with 30 days for detained accused). Article 92(1) of the Chinesc
Criminal Procedure Law provides that once a suspect has been arrested, the period of ime the suspect may
remain in pre-trial detention while the police carry out their investigiation is generally limfied lo two months.
However, in "complicated cascs”, this period can be extended up to a maximum of scven months. Sce Wang
Chenguany and Zhaag Xianchu, Introduction to Chinese Law (Hong Kong: Sweet and Maxwell Asia. 1997) at §
5.09. Secc also “Opening 1o Reform? An Analysis of China's Revised Criminal Procedure Law,” Lawycrs
Cogunittee for Human Rights, October 1996 at pp. 25-28.

Hl lenford Campbell v, Jamaica, Communication No. 248/1987, Official Records of the Human Riphrs
Conunittee 1991/1992, CCPR/1L/AdAd. | Volume ii, Uniwed Natiens 1993, at p. 383,
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In imlding this delay to be a violation of ICCPR Article 9(2), the Committee stated the

following:

[Tihe Committee finds that the author was oot “promptly” informed of the
charges against him: oue of the most important reasons for the requirement of
“srompt” information on a criminal charge is to enable a detained individual o
request a prompt decision on the lawfuiness of his or her detention by a
competent judicial authority. A delay from 12 December 1584 to 26 January
1985 does not meet the requirement of article 9, paragraph 277,

64.  Similar findings have been made in other cases involving alleged violations of ICCPR

Article 9(2). For example, in Moriana Herndndez Valentini de Bazzano'”, a period of eight

months between the commencement of detentjon and filing of formal charges was held to
violate ICCPR Article 9(2). In Monia Jaona'*, a period of eight months under which the
suspect was placed under house arrest without being formally charged was found to be 2
violation of ICCPR Article 9(2). In Alba Pietraroia'™, the petitioner was detained for seven
months without being formally charged and the Cominittee held that this detention violated
[CCPR Article 9(2). Finally, in Leopoldo Buffo Carballal'’™, a delay of one year between
arrest and formal filing of charges was held to be a violation of ICCPR Arsticle 9(2).

65.  The Appeals Chamber also notes that the delay in indicting the Appellant apparently
caused concem for President Kama. In a letter sent to the Appellant’s Counsel on 8
September 1997, President Kama:

I bave already reminded the Prosecutor of the need to establish as soon as
possible an indictiment against Mr. Jean Bosco Barayagwiza, if she sl intends
to prosecute him. Only recently, Mr. Bernard Muna, the Deputy Prosecutor,
reassured me that an indictment against Mr. Jean Bosco Barayagwiza should
soon be submitted to a Judge for review!”.

However, even at that point the 90-day period had expired.

72 fbid at p. 386, para. 6.3.

"3 Moriana Hemédndez Valentini de Bazzano Communication No. 5/1977, 15 August 1979, reprinted in U.N.
Human Rights Commitee, Selecred Decisions under the Optional Profocol (second o sivteenth sessions),
CCPR/CIOP/, United Nadons 1985, at p. 40.

3 Monia Jaona, Communication No. 132/1982, 1 Apnl 1985, reprmted in UN. Human Rights Committes,
Selected Decisions under the Gptional Protocol, vol, 2 (seventeenth to thirty-second sessions), CCPR/CIOP/2,
United Nations 1990, at p. 161.

75 Alba Pietraroia, Communication No. 44/1979, 27 March 1981, reprinted in UN. Human Righis Committec.
Selected Decisions under the Optional Protocol (second to sixieenth sessions), CCPRIC/OP/1, United Nations
1983, arp. 76.

178 Lenpotdo Buffo Carballal, Communication No. 33/1978, 27 March 1981, rcprinted in IJN. Human Rights
Conwittee, Selected Decisions under the Oprional Protocol (second 1o sixteenth sessions), CC?R}C/O?’/],
Uatied Nanions 1985, af p. 63.

I prosecutor’s Response, Anncy 12,
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56,  Additionally, the Trial Chamber, in its Decision dismissiag the Extremely Urgent
Motion, stated, ‘It is regrettable that the Prosecution did not submit an indictment undl 22
October 1997175, Morcover, even the Prosecutor acknowledged that the delay in indicting
the Appellant was pot justified. During the oral argument on the Appellant’s Extremely
Urgent Motion on 11 September 1998, Mr. James Stewart, appearing for the Prosecutor,
acknowledged that the Appel]ént could or should have beén indicted earlier:

Now, I will say this, and I have to be frank with you, the president of this
tribunal — and this is reflected in one of the letters that was sent to the accused
~was anxious for the prosecutor to produce an indictment, if we wers going (o
indict this man, and it may bhavc been that the indictment was, was not
produced as early as it could have been or should have been... "

67.  In conclusion, we hold that the length of time that the Appellant was detaiped in
Cameroon at the behest of the Tribupal without being indicted violates Rule 40bis and
estabiished human rights jurisprudence governing detention of suspects. The delay in
indicting the Appellant violated the 90-day nile as set forth in Rule 40bis. In the present
appeal, Judge Aspregren issued the Rule 40bis Order with the proviso that the indictment be
presented for confirmation within 30 days (the Rule permits For two 30-day extensions). In
doing so, be invoked Sub-rule 40bis, thereby making an assertion of jurisdiction over the
Appellant. The Prosecutor agrees that there was ‘joined or concurrent jurisdiction’ over the
Appellant'®.  Sub-rule 40bis(H) provides explicitly that the suspect shall be released o, if
appropriate, be delivered to the authorites of the State to which the request was injtially made
if the indictment is not issued within 90 days. This limitation on the detention of suspects is

consistent with established human rights jurisprudence.

3.  The delay between the transfer of the Appellant
and his initial appearance

63.  In the present case, the Appellant was wansferred to the Tribunal on 19 November

1997. However, his inifial appearance was not held until 23 February 1998—some 96 days

afrer his transfer. At the outset of this analysis the Appeals Chamber rejects the Prosecutor's

contention that a 31-day holiday recess, between 13 Dcceniber 1997 and 13 January 1998,

could somehow justify this delay. The Appellant should have had his initial appearance well
|

1

b 1

'

5 Decision at p. 3. :
""® prosecutor v, Baravagwiza, Transcript, 11 September 1998 at p. 72 (emphasis added).
3 prosecutor’y Response at para, 13,
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before the holiday recess even commenced and did not have it until over one month after the

end of the recess.

69.  The issue, therefore, is whether the 96-day period between the Appellant’s transfer
and initial appearance violates the statutory requirement that the initial appearance is held
without delay. There is no evidence that the Appellant was afforded an opportunity to appear
before an independent Judge during the period of the provisional detention and the Appellant
contends that bie was denied this opportunity; Consequently, it is even more important for the

protection of his rights that his initial appearance was held without delay.

70.  Rule 62, which is predicated on Articles 19 and 20 of the statute, provides that an
accused shall be brought before the assigned Trial Chamber and formally charged withour
delay upon his transfer to the seat of the Tribupal. In determining if the length of tme
between the Appellant’s ransfer and his initial appearance was unduly lengthy, we note that
the right of the accused to be promptly brought before a jddicial authority and formally
charged ensures that the accused will have the opportunity to mouat an effective defence.
The international imsttuments have not established specific time Lmits for the inital
appearance of detainees, relying rather on a requirement that a person should ‘be brought
promptly before a Judge' following arrest'™!. The UN. Human Rights Committee has
interpreted ‘promptly’ within the context of ‘more precise’ standards found in the criminal
procedure codes of most States. Such delays must not, however, exceed a few days'®. Thus,

183

in Kelly v. Jamaijca™, the U.N. Human Rights Committee held that a detention of tive weeks

before being brought before a Judge violated Axticle 9(3).

B yCCPR Anicle 9(3). See also ICCPR Articles 9(2) and 14(3)a); ECHR Articles 5(1)-(4) and 5(3). and
ACHR Articles 7(3)-(6).

‘2 S¢e Ilnernational Human Rights [nstrumems, Compilation of General Commenss and General
Recommendations Adopted by Human Rights Treaty Bodies, (7.0, Doc. HRIVGEN/Rev. 1 (19592), at p. 9, cited
in M. C. Basstouni and P, Manikas, The Law of the [nternational Criminal Tribunal for the Former Yugnslavia.
(Irvington-on-Hudson: Transnational, 1996} at p. §13, foomute 86.

8 Kelly v. Jamaica, Communication No. 233/1987. However, the Committee has found that a period of 50
hours without being prompdy broughnt before a Judge did not violaie ICCPR Article %(3). Ponorreal v. The
Dominican Republic, Communicarion No. 188/1984, reprinted in CCPR/C/OP/2 at p. 214, See also M. C.
Bassiouni and P. Manikas, The Law of the Intornational Criminai Teibunal for the Former Yugosiavia. op. cir., at
p. 913 The major human rights meaties make a distinction between what could be cogsidered pre-mial or
investigatory rights and rights thag arise at or during mial. Thus, [CCPR Acticle 9, ECHR Article 5 and ACHR
Asticles 7(3)-T(6) cmbrace pre-trial or investigatory rights, while ICCPR Article 14, ECHR Article 6 and ACHR
Article § cover wial nghts. A comparison of ICCPR Articie 9(2) and ICCPR Article 14(3)(a) show a strikiny
similartty between those provisions with respect to the right of the individual to be prompty informed of the
charges. The same is mue of ECHR Artcle 5(2), ECHR Ardcle 6(3) and ACHR Artcle 2(2)(b). An
exatrination of the jurisprudence under the international human riglts weatics shows that delays of as lide as ten
days between the arrest and the providing of the information requirsd pursuant o ECHR Arlicle 5(2) have been
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71.  Based op the plain meaning of the phrase, ‘without delay’, the Appeals Chamber finds
that a 96-day delay berween the transfer of the Appellant to the Tribunal’s detention unit and
his initial appearance to be a violation of his fundamental rights as expressed by Articles 19
and 20, internationally-recognised human rights standards and Rule §2. Moreover, we fipd
that the Appellant’s right to be promptly indicted under Rule 40bis to have been violated.
Although we find that these violations do not result in the Tribural losing jurisdiction over the
Appellant, we nevertheless reaffirm that the issues raised by the Appellant certainly fall
within the ambit of Rule 72'%.

72.  In the Tadi¢ Interlocutory Appeal Decision'®, the Appeals Chamber set forth several
policy arguments for why a liberal approach to admitting interiocutory appeals is warranted.
The Appeals Chamber there stated:

Such a fundamental marter as the ]uusdxr:non of the International Tribunal
should not be kept for decision at the end of a potentially lengthy, emotional
and expensive trial. All the grounds of contestation relied upon by Appellant
result, in final analysis, in an assessment of the legal capability of the
Intemational Tribunal to try his case. What is this, if not in the end 2 question
of jurisdiction? And what body is legally authorized to pass on that issue, if
not the Appeals Chamber of the [nternational Trbunal? Indeed—this is by no
means conclusive, but interesting nevertheless: were not those questions to be
dealt with in limine litis, they could obviously be raised on an appeal on rhe
merits. Would the higher interest of justice be served by a decision in favour
of the accused, after the latter had undergone what would then have to be
branded as an unwarranted trial. After all, in a court of law, common sense
ought to be honoured not only when facts are weighed, but equally when {aws
are surveyed and the proper rule is selected. In the present case, the
jucisdiction of this Chamber to hcar and dispose of the Appeliant’s
interlocutory appeal is indisputable '®

neld to violate the ‘promptncss’ requirement of ECHR Asticle 5(2). See Van Der Leer v Netherlands, A Sencs

170-4, (ECtHR (990). at para. 11. Sec aiso Glenford Campbell v. Jamaica, Communication No. 248/1987, in

which the Human Rights Committee held that a delay of 45 days between detention and the presentation of
Formul charges violated Asticle 5(2) of the ICCPR. We note, however, that the right to be informed prompdly at

the trial stage of the procesdings is governed by ICCPR Arvclc 14(3)(a) ‘and ECHR Article 6(3), which are the

fair trial provisions of those treaties and rclate (o accused persons. The pre-wial or investigatory duc procass

provisions of ICCPR and ECHR, Article 9(2) and Article 5(3), respeclively, were the provisions rclied on in

Clenford Campbell and Van Der Legr. We see no rcason why the logic underlying those decisions is invalid
solely on the basis that the individual concerned is an accused, rather than.a suspecl.

' Ser 5 February 1999 Scheduling Order, in which the Appeals Chamber found that the Trial Chamber's

Decision ‘dismissed an objection bascd on the Jack of personal Jum.dncuon over the accused and, therefore, an

append lies as of right under Sub-rule 72Dy,

% prosecutor v. Tadié, Decision on the Defence Motion for nterlocutory Appeal on Jurisdiction, Case No. [T-

94.1-AR72, 2 Oclober 1995,

S hid. ai para. 6 (emphasis added).
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We find that.the challenge to jurisdiction raised by the Appellant is consistent with the logic
underlying the decision reached in the Tadic case'’’. Given that the Appeals Chamber is of
the opinion that to proceed with the wrial of the Appellant would amount to an act of injustice,
we see 10 purpose in denying the Appellant’s appcal, forcing him to undergo a lengthy and
costly trial, only to have him raise, once again the very issues currently pending before this
Chamber. Moreover, in the event the Appellant was to be acq@;itted after trial we can foresee
no effective remedy for the violation of his rights. Therefore, on the basis of these findings,
the Appeals Chamber will decline to exercise jurisdiction over the Appellant, on the basis of

the abuse of process doctine, as discussed in the following Sub-section.

B. The Abuse of Process Doctrine

1. Ingeneral

73.  The Appeals Chamber now considers, in light of the ébuse of process doctrine'®, the
Appellant’s allegations concerning three additional issues:: 1) the nght to be prompty
informed of the charges during the first period of detention; 25 the alleged failure of the Trial
Chamber to resolve the writ of habeas corpus filed by the Appellant; and 3) the Appellant’s
assertions that the Prosecutor did not diligendy prosecute: her case against him. These
assertions will be considered. Before addressing these issues,;however, several points need to
be emphasised in the context of the following analysis. First and foremost, this analysis
focuses on the alleged violations of the Appellant’s rights and is not primarily concerned with
the entity responsible for the alleged violation(s). As will be discussed, it is clear that there
are overlapping areas of responsibility between the thres ofrgans of the Trbunal and as a
result, it is conceivable that more than ope organ could be msijonsibie for the violations of the
Appellant’s rights. However, even if fault is shared bciween the three organs of the
Tribunal—or is the result of the actions of a third party,z such as Cameroon—it would
undermine the integrity of the judicial process to proceed. Fu:i‘t.bcrmore, it would be unfair for

the Appellant to stand trial on these charges if his rights were egregiously violated, Thus,

7 The appeals Chamber notes that at the time of the Tadié appeal, ICTY Rule 72 and ICTR Rule 72 were

idantical in that both allowed an appeat based on ‘an objection based on ldck of jurisdicden’,

¥ capuse of process' is distngunished from ‘malicious prosecution’ in that abuse of process resuits trom
improper use of regularly issued procoss, while malticious prosecution refers o wrongfully issued process. See

Lobel v, Trade Bank of New York, 229 N.Y.5. 778, 781, 132 Misc. 643; See also Andrew L-T Choo. ‘Haluny

Crimunal Prosecutions: The Abuse of Process Doctring Revisited', [1993] Crm. L.R. 864 and lhe cases cited

thereinr,  Sec alse § 337 of the New Zealand Crimes Act of 1961, Under that provision, a Judge may order that,

3
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under the abuse of process doctrine, it is irrelevant which entity or entities were responsible
for the alleged violations of the Appellant’s rights. Second, we stress that the circumstances
set forth in this analysis must be read as a2 whole. Third, nonge of the findings made in this
sub-section of the Decision, in isolation, are necessarily dispositive of this issue. Thatis, it is
the combination of these factors—and pot any single finding herein—that lead us to the
copclusion we reach in this sub-section. In other words, the application of the abuse of
process doctrine is case-specific and limited to the egregious circumstances presented by this
case. Fourth, because the Prosecutor initiates the proceedings of the Tribunal, her special

responsibility in prosecuting cases will be examined in sub-section 4, infra.

74.  Under the doctrine of “abuse of process”, proceedings tihat have been lawfully initiated
may be terminated after an indictment has been issued if imfirol:vcr or illegal procedures are
employed in pursuing an otherwise lawful process. The Houscﬁéof Lords summarised the abuse
of process doctrine as follows:

[P)roceedings may be stayed in the exercise oﬁ the judge’s discretion not only
where a fair trial is impossible, but also Whem it would be contrary to the
public mten:st in the integrity of the criminal Justxce system that a trial should
take place!®®
i
It is important to stress that the abuse of process doctrine r;nay be invoked as a matter of

discretion. It is a process by which Judges may decline to ex;ercisc the court’s jurisdiction in
cases where to exercise that jurisdiction in light of serious and egregious viclations of the

accused’s rights would prove detrimental to the couct’s integrity.

75.  The application of this doctrine has resulted in dismissfai of charges with prejudice in a
number of cases, particularly where the court finds that to pr::oceed on the charges in light of
egregious violations of the accused’s rights would cause scrijous harm to the integrity of the
judicial process. Oane of the leading cases in which the dq!cttine of abuse of process was

Ly . [
apptied is R, v. Horseferrv Road Magistrates’ Court ex parze Bennett'™. In that case, the

House of Lords stayed the prosecution and ordered the release of the accused, stating that:

[A] court has a discretion fo stay any criminall proceedings on the ground that
to ry those proceedings will amount to an abuse of its own process either (1)
because it will be impossible (usually by reason of delay) to give the accused a

if lawtul process has been abused, no indictment be present=d or Lhat other appropriate steps be taken for
Fro»cf-dmgs to be lerminated at any stage of the proceedings,

¥ R. Latif; R. Shabzad, 1 All ER 353 (House of Lords 1996).

%0 g v. Horseferry Road Magistrates” Court, ex parte Bennet, {1994] | AC 42, 95 LL.R. 380 (House of Lords
1999
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fair trial or (2) because it offends the court’s seélse of justice and propriety to

be asked to try the accused in the circumstances pf a particular case
The abuse of doctrine has been applied in several cases. FqL example, in Bell v. DPP of
Jamaica'™®, the Privy Council held that under the abuse of pr;:ocess doctrine courts have an
inherent power to decline to adjudicate a case which would be opprcssive as the result of
unreasonable delay. In making this determination, the court set forth four guidelipes for
determining whetber a delay would deprive the accused of a fair trial:

(1) the length of the delay; ]

(2) the prosccutioln‘s reasons to justify the delay;

(3)  the accused’s efforts to assert his rights; ‘and

(4)  the prejudice caused to the accused'™.
Regarding the issue of prejudice, in R. v. Oxford Citv Justices. ex parte Smith (D.KX.B. )%, the
court applied the abuse of process doctrine in dismissing a casé on the grounds that a two-year
delay between the commission of the offence and thei issuing of a summons was
unconscionable, stating: {

In the present case it seems to me that the deITay which I have described was
not only quite unjustified and quite unneccssary due to inefficiency, but it was
a delay of such length that it could rightly be said to be unconscionable. That
is by no means the end of the marter. It seems to me also thar the delay here
was of such a length that it is quite unpossxble to say that there was no
prejudice to the applicant in the continuance of;thc case'”.

!

' i
In R v. Hartlev'”, the Wellington Court of Appeal relicd on .lthe abuse of process doctrine in
quashing a conviction that rested on an unjawful arrest and the illegally obtained confession

i
t

that follpwcd. 1;

76.  Closely related 1o the abuse of process doctrine is the gotion of supervisory powers. It
: !

is generally recognised that courts have supervisory powers that may be utilised in the

interests of justice, regardless of a specific violation, The U.S. Supreme Court has stated that

conrts have a ‘duty of establishing and maintaining civilized standards of procedure and

i
|
!
§
§
Y111994] | AC 42, atp. 74: 95 LL.R. at p. 406 (emphasis added). |
"2 pell v. DPP of Jamaica, [1985) AC 937. ]
9 Ihid. i
* r. v. Oxford City Justices, ¢x parte Smith (D.K.B.), 75 Cr App R 200 (Divisional Court 1982).
3 Ihid. at p. 206. ]
% k. v. Hartley, 2 N Z.L.R. 199 (Court of Appeal, Wellingtoa, 1978). ‘

i
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evidence’ as an inherent function of the court’s role in supe lising the judicial system and
process'’. As Judge Noonan of the U.S. Ninth Circuit Court og Appeals has stated:

This court has inherent supervisory powers to dismiss prosecutions in order to
deter illegal conduct. The “illegality” deterred py exercise of our supervisory
power need not be related o a constitutional or statutory violation 198,

The use of such supervisory powers serves three functions: to provide a remedy for the
violation of the accused’s rights; to deter future misconduct; and to enhance the integrity of

the judicial process'™

77.  As noted above, the abuse of process doctrine may be relied on Ip two distinct

situations: (1) where delay has made a fair trial for the accused impossible; and (2) where in
the circumstances of a particular case, proceeding with the trial of the accused would
contravene the court’s sense of justice, due to pre-triai impropriety or misconduct.
Considering the lengthy delay in the Appellant’s case, ‘it is quite impossible to say that there
was no prejudice to the applicant in the continuance of the case’*®. The following discussion,
therefore, focuses on whether it would offend the Tribunal’s sense of justice to proceed to the

trial of the accused.

2.  The right to be promptly informeeli of the charges
during the first period of detention

78.  In the present case, the Appellant makss several assexitions regarding the precise date

be was informed of the charges™.

However, using the earliest date, we conclude that the
Appellant was informed of the charges on 10 March 1997 when the Cameroon Deputy
Prosecutor showed him a copy of the Rule 40bis Order™>. This was approximately 11 months

after he was initially detained pursuant to the first Rule 40 request.

97 McNabb v, 1LS., 318 US 332 (1943) a1 p. 340.
18 {15 v Matta-Ballesteros, 71 F.3™ 754 (9* Cir. 1994) at p. 774, citing (in part) to [1.S. v, Hasting, 461 U.S.
499, 505 (1983) (Noonan, J, concurring).
% fn U.S._v. Hasting, the U.S. Supreme Court!stated: ‘[Gluided by considerations of justics, and in the excreise
of supervisory powers, federal cours may, within limits. formulate procedural rules not specifically required by
the Constituton or the Congress. The purposes underlying use of the|supervisory powers are threefoid: 1o
u-nplcment a remedy for violation of recogmzed rights; 10 proserve fjudicial integrity by ensuring that a
cnnviction rests on appropriate considerations validly before the jury: and finally, as a remedy designed to deter
illeyal conduct’. Sce U.S. v. Hasting, 461 U.S. 499, 505 (1983) and the cases cited therein.
™ g v, Oxford City Justices, ex parre Smith {B. K B}, op. ¢ir. footnote 194,
M gee tootnote 18,
Y [, ‘ ,

|

@o1s
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79.  Rule 40bis requires the deta.ininéf State to promptly infg}arm the suspect of the charges
under which he is arrested and detamed M. Thus, the issue is when does the right to be
promptly informed of the charges a:tach to suspects bcforc the Tribunal®™. Existing
international norms guarantee such a nght and suspects hcld at the behest of the Tribunal
pursuant to Rule 40bis are entitled, at a Rare minimun, to the pirotccnons afforded under these
intermational instruments®, as well as under the rule jtself. Consequently, we tum our
analysis to these international standardsi!

80.  International standards require that a suspect who is ar'rested be informed prompuy of
the reasons for his arrest and the charges against him”®. The ncht to be promptly informed of
the charges serves two functions. FerL it counterbalances Ithe interest of the prosecuting
authority in seeking continued dctennql::x of the suspect. In tl:ps respect, the suspect needs to

be promptly informed of the charge'é‘ against him in ord_!cr to challenge his detention,

03 Although Rulc 40bis(A) requires the Prosec.ltalor to include 2 prews:om‘ﬂ charge with the materials submited
to the Judge in requesung the Order pursuant to Rule 405is. Rule mbw(E) requires the Regismar to serve on the
suspeet and counscl copies of the Rule 40bis order and the Prosecutor’s raquest thereof ‘as soon as possible'.

** Pucsuant to Rule 40bis(E), copies of the provisional chargcs and Rule 406is Order must be provided to the
suspect as soon as possible. As discussed supm at Sub-secrion IV.A.2., the Appellant was apparently shown a
copy of the Rule 40bis Order and supporing matenals on 10 March 1997——-—6 -days after the Order was signed.
However, the focus of the inquiry here is the determination of when the Appellant was actually notified of the
aeneral nature of the charges during the period of dme prior to the Ruleid0bis Order—that is, whather he was
mtormcd aof the general nature of the charges : at any ume aﬁ‘er the initial Rule 40 request on 17 Apnil 1996, but
before the filing of the Rule 40bes Order. "

0% We also note in this regard that the Appeals|Chamber in Progecutor v, Tad:c Decirien on the Defence Moripn
for Interlocutory Appeal on Jurisdiction, IT-94-1-AR72, 2 Qctober 1995, at para. 46, prooounced that, “The Fair
wial guaraalces in Artcle 14 of the laternaticnal Covenant og Civil and Political Rights have been adopted
almost vecbatim tn Article 21 of the Statute’. Although the Appeals Chnmher in Tadi€ referred to Article 21 of
the Statute of dhe International Caminal Tribunal for the forner Yugoslavla, thar article is verbadm o Article 20
of the Statute of the Tribunal. We also see no reason tg conclude that theiproccuuons afforded to suspects under
Article 9 of the ICCPR do not alse apply 1o suspects bm'ught before the Tnhnnai

W 5. Article 9(2) of the ICCPR. Aricle 5¢2) of the ECHR and Artu:lc 7(4) of the ACHR. The domcsuc
criminal procedure codes of most States have similar provisions. Sce, for f:.xamph., Agticle 5(3) of the Malaysian
Constatution: "Where a person is arrested he shail be informed as soon as may be of the grouads of his arrest and
shall be allowed ta consult and be defended by a legal prar:nt:oncr of his choice’. Sez also § 84 of the Thai Penal
Code of 1956, which provides: ‘“The officialyor privale person makmg[lhe arrest shall immediately take the
person arrested to the office of the admxmstrauvc or police official and, on arival, shall produce and read to him
the warrant of arresy, if any. and shall aotify him of the cause of acrest’. Sce also Article 9(3) of the Constitution
of Smgapnm which provides, “An arrested person has ’.*1 right to be m.formed as soon as May be. of the grounds
of his arrest”. Axticle 34 of the 1947 Constittion of "J’ap.m requires ttm{ persons under arrest or detenition be
immediately informed of the charges lodged!against them. [lSee B Geor've Jr, 'Rights of the Criminally
Accused’, op. cit. at foomote 170. Moreover. Article!61 of the Iapancs«’e Code of Criminal Procedure (1980,
provides as follows: “The accused shall not bei placed I}.ndel' detenunn before the court has informed the accused
of the charge and has heard his statement regarding 1: However this shall nol apply o the cascs where the
accused has eseaped’.  Section 25(3Xb) of the: South A.t'num Constitution (1993) statcs that the accused has the
right (o be informed with “sufficient parncuiamy of the charge” against him. Sectiop 17(2) of the Zimbabwean
Emergency Powers (Maintenance of Law and Order) chulat:cna, Sfatutory Instrument No. 435 of 1983.
provides that 2 person subjected o pre. :nal detention be Fxrormed o:& the charges as soon as ‘rzasonably
pracucable after the commencement of his dctcnuon and in zmy case m‘rt later than seven days thereafter, in a
Janyuage that he understands of the reasons for his deteation’.

¢ I

: ‘
| | |
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particularly in situations where the prosc.cuting al?lthorit& is rely#ng on the senous nature of the -
charges in arguing for the continued detenu ‘ of tl:'lc suspéct. Second, the right to be
promptly informed gives the suspect t‘i:xc infor:matiorjz he rcqluires in order to prepare his
defence™”. The focus of the analysis in.this Subi-s-ectic?n is on t;ﬁ-xe first of these two functions.
At the outset of this analysis, it is impoftant to stress that there are two distinct periods when
the right to be informed of the charges ire appﬁ&ab[e.;] The first period is when the suspect is
initially amested and detained®®. The second pcn'ofd is at|the initial appearapce of the
accused™” after the indictment has béen co !1 edgand the accused is in the Tibunal’s
custody. For purposes of the discussioq in this S;ub—se{:tion, ong.y the first period is relevant.
o
81.  The requirement that a suspect be promptly| informed of the charges against him
following arrest provides the ‘elementary safe,lguard that any person arrested should know
why he is deprived of his liberty’*'%. The righjt to be prompni‘ly informed at this prelirninary
stage is also important because it affords th ’arresu:d suspect the opportunity to deny the
offence and obtain his release prior to the initiation of gtria.l procesdings™!.
82.  International human rights ju:is'prudencle has developed norms to ensure that this right

is respected. For example, the suspect must }')e notified “in jsimple, non-technical language

that be can understand, the essential lcjgal and factuaL- grounds for his arest, so as to be able,

V312 ;
12 However, there is no

as he sees fit, to apply to a court to jchallen ¢ its lawfulpess...
requirement that the suspect be informed in any parti;cular way’m. Thus, at this initial stage,
there is no requirement that the suspect be gi\}fcn a copy of the arrest warrant or any other
document setting forth the charges against hin‘l;”in fact, there is no requirement at this stage

1 sL long as the suspect is informed promptly.

|

that the suspect be notified in writing atad

|
|
|

07 Consequently, the charges to be provided toifrhc accused at this second stage must be ‘more specitic and mors

detailed’ than that provided at the initial arresting stage.f!See Nielsen v. Deamark No. 343/57. 2 Yearbook on the

European Court of Human Rights 412 at p. 462 (1959); GSM v! Austmia ﬁc. 9614/81, 34 DR 119 {1983).

¥ See Rulc 55, which governs execution of agrest wan':: ts un accused. and which requircs the arresting Statc 10

provide the arrested accused with a copy of tllrw warrant for artest and indictment. Scs also Article 9(2) of the

{CCPR, Article 5(2) of the ECHR and Article 7(4) of thif ACHR.

™ Sec Articles 19(2) and 19(3) of the Statute and Rule £2. See also ICCPR Amicle 14(3)(a), ECHR Article

6(3)(a) and Article 8(2)(b) of the ACHR, : _{ ; ‘

10 Eox, Canopbell and Harifey v. UK, A Serics 182 (B 1990) at para. 40,

X'y United Kinedom, No. 8010/77. 16 DRIIOI at j; 14 (1979). |
i

FA9 : ' |
lbid. I M !
NI x y Netherlands, No. 1211/61, 5 Ycarbook: on the tiropenn‘Convcnn‘g‘vn on Human Rights 224 at 228 (1962).
FEEY n)td ' ] i
!
|

i

!
!
1t
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83.  The Ewropean Court of Human Rights haj\s held{ that the requii'ed information nesd not
be given in its eatirety by the arresting officer at, the ‘n;mmcpt of the arrest’, provided that the

suspect is informed of the legal grounds of his asrest within a sufficient time after the arrest™™.

Moreover, the information may be divulged to thc sus;pect in stages, as long as the required
information is provided promptly*'®. Whether :this rclqui:cme t is complied with requires a
factual determination and is, therefore, case-spccf:iﬁcZI"’:. Consequently, we will briefly survey
the jurisprudence of the Human Rights Committee and the European Court of Human Rights
in interpreting the promptness requirement of Aniclei9(2) of the ICCPR, Article 5(2) of the
ECHR and Article 7 of the ACHR. ‘

84. As pointed out a.bovc?'ls, the Human Rights Committee held in Gleaford Campbell v.
Jamaica™'®, that detention without the benefit éf being informed of the charges for 45 days
constituted a violation of Article 9(2) of the,: ICCP_R?‘ZO. pder the jurisprudence of the
Eurcpean Court of Human Rights, intervals.;of up to 24 jhours between the ‘arrest and
providing the information as required pmsuané to ECHR Article 5(2) have been held to be
fawful™'. However, a delay of ten days between the arrest aﬁnd informing the suspect of the
charges has been held to run afoul of Article 3(2)*.

85. In the present case, the Appellant was detaineﬂ for a total period of 11 months before

he was informed of the general nature of the charges that the Prosecutor was pursuing against
him. While we acknowledge that only 35 _jdays out of Ithc I1-month total are clearly
attributable to the Tribunal (the periods from 17 April—16 May 1996 and 4—10 March
1997), the fact remains that the Appellant spent an inordinate amount of time in provisional
detention without knowledge of the general. ;naturc; of the|charges against him. Ar this

juncrure, it is irrelevant that only a small portion of that total geriod of provisional detention is

3:5 Eox. Campbell and Hartley v. United Kingdom, op. cit. foomotc 210 agpara. 40,
*° bid, .
7 ihid. See also X v, Denmark, No. 8828/79, 30 DR 93 (1982).
28 Sae text at footnote 171, supra.
29 Glenford Campbell v. Jamaica, op. cit. footnote 171 at p, 383. See also the cases cited in footnotes (73-176,
Supra.
20 Mr, Campbell was initially arrested on suspicion of murder oa 12 December 1964, He was charged with
larceny on 25 January 1985 and with murder on [2 March 1985, Thruugh‘out the period in question, he remained
in detentivn. fbid, . :

2 X v. Denmark, No. 6730774, 1 Digest 457 (1975). See also-Fox, Campbell and Haalev v. United Kingdom,
op. cit. foutnote 210 at paras. 4043 (interval of up to seven hours belween the amests and the giving of al the
mlormation required by Asticle 5(2) were found to meet the requirement of ‘promptacss’) and Delcourt v,
Belgmum. No. 2689/65. 10 Yearbook on the Eurppenn Convention on Hu‘;man Righes (1967) 238 at pp. 252 and

272,

K
i
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artributable to the Tribunal, since it is the Tribuﬂéi——-and

not any other entity—that is

currently adjudicating the Appellant’s clairos. Revaxdless of which other parties may be

responsible, the inescapable conclusion is that the AEpellant’
[

of the charges against him was violated.

}

86. As notad abc:;w.req

applied where unrcasonable delay would have resulgted in an

siright to be promptly informed

in Bell v. DPP of Ia_m ica, the abuse of process doctrine was

oppressive result had the case

g o1s

gone to trial. Applying the guidelines set forth in that case conviaces us that the abuse of

process doctrine is applicable under the facts of this c[:ase. The Appellant was detained for 11
I

The Prosecutor has offered no

months without being notified of the charges against him.
-

satisfactory justifications for this delay. The nul.:{ﬁerous letters attached to one of the
T

Appellant’s submissions™* point to the fact tﬁﬁt the Appellant was in continuous
commumcanon with all three organs of the Tnbl'mal in an attempt to assert his nighs.
Moreovcr we find that the effect of the Appeﬂant $ prc-tnal detention was prejudiciat®™,

:

3. The failure to resolve the writ r;)f hdbeas corpus in a timely manner

S .
The next issue concerus the failure of :thc"{f’ﬁal Chamber to resolve the Appellant’s

87.
writ of habeas corpus filed on 29 September | 1997226 The Prosecutor asserts that afrer the
Appellant filed the writ of habeas corpus, the Dresuf..nt of the Tribunal wrote a letter to the

L -

*= Van der Leer v. Netherlands, A Scriss 170-A (’ECLHR 19903 at para, 31.
3 See para. 73, supra. fE
4 See Annexes 2, 11, 13-20 to Appetiant’s Reply. - '
23 See, for example, Prosecutor v. Baravagwiza, Transcnpf 11 Septcther 1958, at pp. 3940, in which the
Appellant’s Counsel argued, inter alia, that “{Iln the Caricroonian prison there was no food. In the
Cameroonian prisor there was no medical atention. Qur ch&m wio is éhc accused person, bad a family. The
accused person, your Lordships, had a small business which hc was czurymn on in Cameroon to fecd his family.
lndeed. as of the tme our client was the accused person, w;'ts tranmcrred to this Tribunal he was oply 59 kilos.
His health had deteriorated from more than 70 luios be_amqof:xhc condilions which he met in the Cameroonian
prison’. ']
Moreover, we find the words of Justice Powell in tius respect ¢ omfmcmg :
We have discussed previously the societal drsa ,im(ag-s ol' lengthy pre-rial incarceration, bhut
obviously the disadvantages for the accused who cagnot obtain his reicase are even mors serious. The
time spent in jail awaiung tial has a detrimental lmpgct on the lﬁdmdual Lt often means loss of a job;
it disrupts family life; and it enforces ldlencss Mo { ails offer fittle ot no recreational or rehabilitative
programs. The timc spent in jail is sunply dead mi’;‘? Moredver, if a defendant is locked up, he is
hindered in his ability to gather evidence, contact witpessas, or otherwise peepare his defense.
Imposing those conseguences on anyone who has! ﬁo't yet been convicted is serious. It is especinlly
unformnate to impose them on those persons who arg iulnmalcly found to be innocent.
Barker v. Wineo, 407 US 514, 92 S.Ct. 2182 (1972), at p. 532333
“"" Regarding the date the writ was filed, sce footnote 41, 1
|

o
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aAppellant™ informing the Appellant that the Prosec ifor would be submitting an indictment
shordy™®. In fact, the President’s letter is dated:8 Sejfvrember 997, and the Appellant claims

that the writ was filed on the basis of his lg:tl.er. om thel President™. Moreover, e

P

Appellant asserts that he was informed that the he o on. the writ of habeas corpus was to be

held on 31 October 1997, The Appe!lant asserts t
the Defence removed the hearing of the motlo 1Efrorn e calendar only because the

|
lat ‘the egistry without the consent of

Prosecution promised to issue the 1nd1ctment soon'j The |Appellant also claims that the

indictment was filed and confirmed on 22 October 1 37 and 23 October 1997, respectively, in -

order to pre-empt the hearing on the wrir oﬁ habe}zs corpus™*. These assertions by the

A:_?_

Appeliant are, of course, impossibie for him to |grovcf absent an admission by the Prosecutor.

—

!

We note, however, that the Prosecutor has not direcn.d the Appeals Chamber 10 any evidence

|
to the contrary, and that the Appellant was ne*}:@r aﬁf&grded an| opportunity to be heard on the
writ of habeas corpus. Il"
: ’ E
i I

83.  Although neither the Statute nor the Rules sqé_cﬁcally address writs of habeas corpus

ave [ecourse to an independent judicial
: {is welliestablished by the Starute and
Rules™? ' Moreaver, this is a fundameutal ncht' and ys enshringd in international human rights
nommns, including Article 8 of the Universal D‘claranon of Human Rights®™, Article 9(4) of
the JCCPR, Article 5(4) of the ECHR and Arm:lc » (6) of the ACHR. The Inter-American
Court of Human Rights has defined thc writ af 'habeas corpus as:

as such, the notion that a detained individual §hall

officer for review of the detaining authority :é.' acli

[A] judicial remedy desxvned to prot ct persorjal freedom or physical integrity
against arbitrary decisions by rne;ms of 2 judicial decree ordering the
appropriate anthorities to bring the detzuned person before a judge so that the
lawfulness of the detennon may be detcmunef:l and, if appropriate, the refease
of the detainee be ordered™®,

B prosecutor’s Response, Annex 12. See foomote 103;
2 Prosecutor's Response at paras. 24-25. 1
Appcllanr s Reply at para. 18. : . H

20 fbid. y C

2 b, ' N B

=2 Ibzd at para. 21. ‘ ‘ L ;
3 Gue, for example, Articles 19 and 20 of the Stamta and RulJ:;dObxs(I)

B4 Amci:.. 8 reads: Ew:ryonc has the nght 10.2n efﬁ:cuvu N?medy by the competent pational tribunals for acts

of the American Convention on Heman
Rights, Advisory Opinion DC B/87, 30 January 1987 Inter- AnuCLH R. (Ber. A) No. 8 (1987) at para. 33
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Thus, this right allows the detainee to have r.t:d:I !egahty of the detention reviewed by the

i
i
i
|
|

judiciary.

1

89.  The European Court of Human Rwhts has hcld that the detaining State must provide

recourse to an independent judiciary in all calscsE whcther the detention was justified or not*®.

Under the jurisprudence of that Court, thereforc a writ of habeas corpus must be heard, even

though the detention is eventually found to be lawful under the ECHR®'. Thus, the right 1o
be heard on the wril is an entirely separate is;uc from the underlying {egality of the initial
detention. In the present case, the Appellan;t_’s rj;,ght was violated by the Trial Chamber

| .
because the writ was filed but was not beard. ||

90. The Appeals Chamber is troubled that 1.he Appcllant has not been given a hearing on

his wriz of habeas corpus. The fact that the :nd.tctment of the Appellant has been confirmed
and that he has had his initial appearance doefs not; excuse the failure to resolve the wrir,
The Appellant submits that as far as he is conoemed'the writ of habeas corpus is still pending.
The Appeals Chamber finds that the writ of haE[:eus corpus is rendered moot by this Decision.
Nevertheless, the failure to provide the Appellant a hearing on this writ violated his right 10
challenge the legaliry of his continued detenuoP in Cameroon during the two periods when he
was held at the behest of the Tribunal and ti'n: belated issuance of the indictment did not

nullify that violation. h

!
it
X . i
2% Sen Wintcrwerp_v. Netherlands, A Serics 33 (EC:HR 1973) where the European Court swessed that it is
essential that a detained person have access to a Court|and the Gght to be heard on the issue of the provisional
detention. Some comuentators have argued thar thc[,thenry underlying Arcle 5(4) of the ECHR is that &
judicial remedy should be available o review the leg. ty of an administrative act of detention only. Thus, if the
detention is ordered by a ‘court’, Article 5(4) s rcdundant, since the detention order in that situation is
‘incorporated” into the court's order. See D.JL Ha.rris. M. O'Boyle and C. Warbrick, Law of the Eucpean
Canveation on Human Rights (Bunterworth’s 19935) at p. 151, Be that as it may, we do not consider that a Rule
40pis Qrder of a single Judge of the Tribunal consurutels an ‘order by a court’. In this context, such an order is
antamount 1o administrative detention. t f
B7 e Wilde, Qoms and Versyp v. Belgium, No. I, Ah Scrnes 12 (ECHR 1970) at para, 73. n that casc, the
Europzan Court held that Article 5(4) had been vwiatcd cven though Article 5(1) had not.  Thus, although
Article 5(1) and Article 5(4) contain separate reqmrcmcms it is possible to lind a viclaton of one provision
without finding chat the other had been viglated, See aIso Van Der Leer v. Netherlands, A Series 170-A (ECHR
1990) and Koendibiharie v, Netherlands, A Series 185- B (ECIHR. 1990).
8 Ity this regard, we note that kad the Appeliant bccﬂ releascd from provisional detention while the wrir was
pending—a situation not applicable under the facts of Irlns case—the need to tesoive the wrir would have beca
ohviated.  Sce Fox, Campbell apd Hartlev v. UK, 4| 'Serics 182 (ECHHR 1990) where the applicants sought
hubeas corpus the day after thetr arrest but were rch:ased within 24 hours, before their application was heard.
Because the applicants had been released prior to the heaging on the writ, the Court declined to determine
whether Article 5{4) of the European Convention on Humzm Rights (which governs habeas corpus) had been
complied with. F

‘ I

— @oz0
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4.  The duty of proseéutorlal due dxhoence

S1. Article 19(1) of the Statute of the Tnbllmal provides that the Trial Chambers shall

ensure that accused persons appeanncr before' the Trbupal are guaranteed a fair and

expeditious trial. However, the Prosecutor has certain responsibilities in this regard as well.
For example, the Prosecutor is responsible for, znter alig: conducting investigatioas, including
questioning susPects % seeking provgsnona! “lmeasures and the arrest and rtransfer of
suspects™; protecting the rights of suspect, by lensuring that the suspect understands those
rights™; subrmtunﬂ indictments for . conﬁtmatmn % amending indictments prior
confirmation>*’; withdrawing indictments prior .to confirmation®*; and, of course, for actually

i
prosecuting the case against the accused,, ff
1

92.  Because the Prosecutor has the authonty t0 commence the entire legal process,
l|“
through investigation and submission of an mdlctment for confirmation, the Prosecutor has

been likened to the ‘engine’ driving thc Work of the Tribunal. Or, as one court has stared,

‘(TThe ultimate responsibility for brmamo a dcfcndant to trial rests on the Government and
“not on the defendant’®. Conscqucntly, onccillilc Prosecutor has set this process in motion,
she is under a duty to ensure that, withih the scope of her authority, the case proceeds to trial
in a way that respects the rights of the accusc:ctl !In this regard, we note that some courts have
stated that ‘mere dclay which gives rise to pl’ﬁ}lldloc and unfairness might by itself amount to

an abuse of process”*. For example, in R. Gr!a s Justices ex p. Graham, the Queen’s Bench
stated in obiter dicta that: fﬁr

[Plrolonged delay in starting onE conducting criminal proceedings may be an
abuse of process when the subsifannal delay was caused by the improper use of
procedure or inefficiency on the part of the prosccunon and the accused has
neither caused nor contributed tolthc delay

m,
232 Soe Article 15(1) of the Statute and Rule 39. jl
0 Rules 40 and 40bis. i
M opule 42. : i

#pula 47, i; F

3 Rule 50, .

¥ Rule 51. ! |

3 United States v. Judge, 425 F Supp. 499 at p. 504, cmng to nited Stmcs v. Fav, 505 ¥.2d 1037 {{* Cir 1976)
at p. 1040, !

¥ gee R. v, Bow Street Stmcndxarv Magistrate cx 0 DPP: R v. Bow Street Stipendiarvy Magistrate, ex p.
Cherry, 91 Cr App Rep 283, 154 JP 237, (Queen's Bench 1989), where the court held that in criminal
proceedings, mere delay which gave rise (o prcjudicﬁ: tgnd unfairness may by itself amount © an abuse of
process, and in some Circumstances, prejudice would be prcwmed from substantia] delay. In the absence of such
a presumption, where there was such substantial defay. it would be for the prosecution 1o justify it.

R, v. Grays Justees cx p. Grabam, 1 QB 1239, 3 AILER 653, 3 WLR 596, 75 Cr. App. Rop. 229 (1982).
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93. The Prosecutor has asserted that her ‘abstention from proceeding against the
Appellant-Defendant before 3 March 1997 was due to on-going investiga.tion,m. The
Prosecutor further argues that she should not be barred from proceeding against the Appellaat
simply becanse she did not proceed against the Appellant at the first available opportunity”**
In putting forth this argument, the Prosecutor relies on Judge Shahabuddeen’s Separate
Opinion from the KovaZevié Decisionm. In that Separate Opinion, Judge Shahabuddeen

referred to United States v. Lovasco™', a leading United States case on pre-indictment delay,

wherein the Court stated:

[Tlhe Due Process Clause does not permit courts to abort crimunal
prosecutions simply because they disagree with a prosecutor’s judgcment as to
when to seek an indictmept. Judges are aot free, in defining ‘due process’, to
impose on law enforcement officers our ‘personal and private notions’ of
fairness and to ‘disregard the limits that bind judges in their judicial function’.

.. Our task is more circumscribed,. We are to determune only whether the
action complained of-—here, compelling respondent to stand trial after the
Government delayed indictment to investigate further—violates
“fundamental conceptions of 11uSl:1cc: " which “define the community’s sense
of fair play and decency”..

The Court continued:

It should be equally obvious that prosecutors are under no duty to file charges
as soon as probable cause exists but before they are satisfied they will be able
to establish the suspect’s guilt beyoad a reasonable doubt” 3

94.  The facts in Lovasco are clearly distinguishable from those of the Appsilant’s case,
and, therefore, we do not find the Supreme Court’s reasoning persuasive. In Lovasco, the
respoadent was subjected to an 18-month delay between the alleged commission of the
offences and the filing of the indictment. However, Mr. Lovasco had not been arrested during
the 18-month delay and was not in custody during that period when the police were

conducting their investigation. We also note thar in United States v. Scoft, in a dissent filed

by four of the Court’s nine Justices, (including Justice Marshall, the author of the Lovasco

MR provisional Memorial at para, 43,

9 1bid. at para. 42,

50 prosecutor v. Kovalevid, Decision Stating Reasens for Appeals Chamber's Order of 29 May 1998, and
Separaie Opinion of Judye Mohamed Shahabuddeen, Case No. IT-97-24-AR73, 2, July 1998.

3% United States v. Lovasco, 431 U.S. 783, 97 $.Ct. 2044 (1977).

5% thid. at p. 790,

B3 thud, atp. T9L.
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decision), the Lovasco holding regarding pre-indictment delay was characterised as a

L . 25
 disfavored doctrine =",
1

|
|

95.  Moreover, in the Kovadevic Decision®® relied upon by the Prosecutor™°, the Appeals

Chamber held that that the Rules provide a mechanism whereby the Prosecutor may seek to
amend the indictrnent™’.  Parsuant ¢ Rule 50(A), the following scheme for amending
indictments is available to the Prosecutor. The Prosecutor may amend an indictment, without
prior leave, at any time before the indictment is confirmed. After the indictment is confirmed,
but prior to the injtial appearance of the accused, the indictment may be amended only with
the leave of the Judge who confirmed it At or after the jnitial appearance of the accused, the
indictment may be amended only with leave of the Trial Chamber seized of the case. The
Prosecutor thus has the ability to amend indictments based on the results of her investigarions.
Therefore, the Prosecutor’s argument that investigatory delay at the pre-indictment stage does
not violate the rights of a suspect who is in provisional detention is without merit. Rule 40bis
clearly requires issuance of the indictment within 90 days and the amendment process is

available in situations where additional information becomes available to the Prosecutor.

96.  Although a suspect or accused before the Tribunal is transferred, and not extradited,
extradition procedures offer analogies: that are useful to this analysis. In the coptext of
extradition. several cases from the United States confirm that the prosecuting authority has a

258 .
. For example, in

due diligence obligation with respect ;to accused awaiting extradition
Smith v. Hoogy, the Supreme Court found that the Government had a “constitutional dury to

make a diligent, good-faith effort to bling [the defendant] before the court for wial'™. In

4 tnited States v. Scott, 437 U.S. 82 (1978)(dzss op. Brennan, 1.).
Y5 prosecutor v. Kovacevié, Decision szu'zg Reasons for Appeals Chamber's Order of 29 May 1998, and
Jopamre Opinion of Judge Mohamed Shahabuddeen, op. cit. at footote 243.

Provisional Memorial at para. 42. !
7 See Rule 50.
3 Bor example, in United States v. Pomerav, §22 F.2d 718 (8"‘ Cir. 1987), the court noted thai, ‘[V]arious cases
have placed an obligation on the Governmenti to scek extradition of an accused incarcerated in 2 forcign state
when a meaty cxists under which the accused could be cxiraducd' Ibid., at p. 720. In Unued States v,
Saltzmann, 548 F.2d 395 (2 Cir. 1976), the defendant was a foreign resident and claimed indigency. The
Government failed to inform him that his transportation costs 1o the United States would be furnished at no cost
to him. The defendant asserted that the resulting six-month delay and possible prejudice to his defence
warranted dismissal of the indictment. The court agreed. In United States v. Judge, 425 F. Supp. 499 (D. Mass.
[976), the accused challenged an indictment, Based on his right to a speedy trial. Although the Government was
aware of the accused's address in Ecuador, the Governmen! made no cffort to inform the accused of the charges
for four years. Upon has arrival in the U.S., he was arrested. - The court dismissed the wdicupent on the grounds
that the accused was ignorant of the indictrnent and had suffered prejudice as a result of the defay.
®¢ ¢ mith v. Hooey, 393 U.S. 374, 89 $.Ct. 575 (1969) at p. 383,
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United States V. McConahy*®, the court held that the Government's obligation to provide a

speedy resolution of pending charges is not relieved unless the accused fails to demand that an

effort be made to return him and the prosecuting authorities have made a diligent, good faith
effort to have him returned and are unsuccessful, or can show that such an effort would prove
futile. We note that the Appellant made several inquiries of Tribunal officials regarding his
scatusm. It is also clear from the record that the Prosecutor made no efforts to have the
Appetiant transferred to the Tribunal’s detention unit until after he filed the writ of habeay
corpus. Similarly, the Prosecutor has made no showing that such efforts would have been
futile. There is nothing in the record that indicates that Camercon was not willing to transfer -

the Appellant. Rather, it appears that the Appellant was simply forgotten about.

97.  Moreover, conventional law and the legislation of rnany national systerns incorporate
provisions for the protection of individuals derained pending transfer to the requesting
State®®. We also note in this regard that the European Convention on Extradition provides
that provisional detention may be terminated after as few as 18 days if the requesting State
has not provided the proper documents to the requested State®™. In no case may the

provisional detention extend beyond 40 days from the date of arrest™,

80 {Jnited States v. McConahy, 505 F.2d 770 (7 Cir. 1974).

™! See Annexes 2, 1), 13-20 to Appeliant’s Reply. ‘

2 gor example, Article 18(4) of the European Convention on Extradition (1957), European Treaty Seres, No.
24, See also Article 18 of the French Extradition Act, which provides that the detainee must be automatically
freed if agents of the requesting Staie have not taken custody of him within thirty days of the judicial order.
Similarly, vader United Kingdom [aw, discharge of the deiainee is allowed after the expiration of one month
from the date the warrant for return is made, unless an application for judicial review has becn made. United
Kiogdom Extradition Act (1989} §16(2)(k). In other States, if the exccutive authorises the surrender, the
requcsting State has a prescribed period within which to collect the detainec and failure to do so will usually
result in the right of the detainee to petition for his release. For exampie, see United Kingdom Exradition Act
(1989) §§ 12, 13, and 16; Australian Extradition Act (1988) §§ 22-26; Swiss Statute on Intemnauonal Judicial
Assistance in Criminal Martters {1991 as amended 9 December 1996) Articlcs 57 and 61; sce aiso the U.S, Code
§ 3(88. whith allows the detrinee to be discharged from- custody after two months have clapsed, unless
suflicient cause is shown for the delay. In the contzxt of intex-siate extradition within the United States, the
Supreme Court of Ohio has held that, if no agent.of the requesting State ‘appears within 6 months from the time
of arrest, the prisoner may be discharged’. See Ex p. Hiram P. McKaight, 28 N.E. 1034 (Sup. Ct. Ohio 1891) at
pp. 1036-1037. Finally, bilateral extradiuon treatics may include similar provisions. For example. Articie XJ1(2)
of the Treaty on Extradition between Japan and the United States of Amenca (3 Marck 1978), provides as
follows: “If an order 1o surrender has been issucd by the competent authority of the requesied Party and the
requesting Party fails to reccive the person sought within such time as may be stipulated by the laws of the
requested Party, it may set him at liberty and may subsequently refuse (o extradite that person [or the same
offense. The requestng Party shall promptly remove the person received from the temitory of the requested
Parry’. Tbid.. cepriated in The Japanese Annual of International Law, No. 23. 1979-1980 at p. 41.

¥ guropean Convention on Extradition (1957), European Tedaty Series, No. 24, Axticle 16(4).

= Ihid. :
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98.  Setting aside for the moment the Prosecutor’s contention that Cameroon was solely
responsible for the delay in transferring the Appellant, the only plausible conciusion is that
the Prosecutor failed in her duty to take the steps necessary to have the Appellant transferred
in a timely fashion. The Appellant has claimed that the Prosecutor simply forgot about his
case, a claim that is, of course, impossible for the Appellant to prove. However, we note that
after the Appellant raised this claim, the Prosecutor failed to rebut it in any form, relying
solely on the argument that it was Cameroon’s failure to transfer the Appellant that resulted in
this delay. The Prosecutor provided no evidence that she contacted the authorities in
Cameroon in an attempt to get them to comply with the Rule 40bis Order™. 'fuither, inthe 3
June 1999 Scheduling Order, the Appeals Chamber directed the Prosecutor to answer certain
questions and provide supporting documentation, including an explanation for the delay
between the request for transfer and the actual wansfer™, Notwithstanding this Order, the
Prosecutor provided no evidence that she contacted the Registry or Chambers in an effort to

determine what was causing the delay.

99,  While it is undoubtedly true, as the Prosecutor submits, that the Registry and
Chambers have the primary respoasibility for scheduling the initial appearance of the accused,
this does not relieve the Prosecutor of some responsibility for ensuring that the accused is
brought before a Trial Chamber ‘without delay’ upon his transfer to the Tribunal, In the
preseut case, the Appellant was transferred to the Tribunal on 19 November 1997. However,
his initial appearance was not held until 23 February 1998—some 36 days after his transfer,

2267

in viclation of his nght to an initial appearance ‘without delay’™’. There is no evidence that

the Prosecutor ook any steps to encourage the Registry or Chambers to place the Appellant's
initial appearance on the docket. Prudent steps in this regard can be demonstrated through
wrilten requests to the Registry and Chambcrs! to docket the initial appearance. The
Prosecutor has made no such showing and the onl)f(‘ logical conclusion to be drawn from this
failure to provide such evidence is that the Prosc:cutlor failed in her duty to diligently prosecuts

this case.

|

|

|

S {n this regard, we reitcrate thay it is only possible to conclude from the record that the Appellant was
gansterred gursusnt 1o the Rule 40bix Reguest, and not the Warran: of Arrest and Order for Surrender, since the
Prestential Decree was signed hefore the Warrant of Arrest and Order for Surrender.

* See Sub section LC.. supra.

#7 5ee Rule 62, Morctwcr Article 20(4)(c) of the Starute gu'tmmeuc the accused a trial “without undye delay'
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100. Based on the foregoing analysis, we conclude that the Appellant was in the
constructive custody of the Tribunal from 4 March IéQ’! until bis trapsfer to the Tribunal's
detention unit on 19 November 1997. Howevcr,; taternational buman rights standards
comport with the requirements of Rule 40bis. Thus, even if he Was not in the constructive
custody of the Tribunal, the period of provisional’ detention was impermissibly lengthy.
Pursuant to that Rule, the indictment against the Appellant had to be confirmed within 90
days from 4 March 1997. However, the indictment was not coufirmed in this case uniil 25
October 1997. We find, therefore, that the Appcl]ant:;s right to be promptly charged pucsuant
to international standards as reflected in Ruie 40bis was violated. Moreover, we find that the
Appellant’s right to ar initial appearance, without délay upon his transfer to the Tribunal’s
detention unit under Rule 62, was violated. |
|

101.  Moreover, we find that the facts of this case justify the invocation of the abuse of
process doctrine. Thus, we find that the violations}n:cferred to in paragraph 101 above, the
delay in informing the Appellant of the general nature of the charges between the initial Rule
40 request on 17 Apdl 1996 and when he was actualif shown a copy of the Rule 40bis Order
on 10 March 1997 violated his right to be promptly iﬁfo:med. Also, we find thart the failure to
resofve the Appellan’s writ of habeas corpus in 2 timely manmer violated his right to
challenge the legaliry of his continued detention. ‘Finally, we find that the Prosecutor hus
failed with respect to her obligation to prosccut;e the J:m;e with due diligence.

-
D.  The Remedy

i

102.  In light of the above findings, the only‘rcmai"mng issue is to determine the appropriate
remedy for the violation of the rights of the {I\p.pcll:ént. The Prosecutor has argued that the
Appellant is entitled to either an order requiring ar;xi expeditious trial or credit for any time
provisionally served pursuant to Rule IOJ(D)._; The ?Appcllam sceks unconditional immediate

release. ‘
iz‘
i’ .
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103. With respect to the first of the Prosecutor s suguesﬁoné the Appeals Chamber potes
that an order for the Appeliant to be expcdmously and would be superfluous as a remedy.
The Appellant is already entitled to an expcchted trial pursuant;to Asticle 19(1) of the Starute.
With respect to the second suggestion, the Appeals Chamber i runconvinced that Rule 101(D)
can adequately protect the Appellant and prowde an adequate rcmedy for the violations of his
tights. How does Rule 101(D) offer any remedy to the Appcllant in the event he is acquitted?

i H
I I
'

104. We tumn, therefore, to the remedy propﬁ:féed by t}ée Apﬁellant. Article 20(3) states one
of the most basic rights of all individuals: th§ right t';*) be presumed innocent until proven
guilty. In the préscnt case, the Appellant has been 1:1J provisional detention since [3 April
[996—more than three years. During that time, he si)ent 11 months in illegal provisional
detention at the behest of the Tribunal without the benefits, rights and protections aforded by
being formally charged. He submitted a writ E;of habeas corpus seeking to be released from
this confinement—and was never afforded an cf:ppcmmi’ty to blc heard on this writ. Even after
he was formally charged, he spent an addidonz%l 3 months awaiting his initial appearance, and
several more months before he could be heard on his njmticm to have his arrest and detention
nullified. 4 P

i
4 C
: S

105. The Stawte of the Tribunal does not ﬁtlcludc'_ si)eciﬁc provisions akia to speedy trial

1268

stamies existing in some national _]unsdxctxons However, the underlying premise of the

I i
! '
8 See, for example, the U.S. Speedy Trial Act of 1974' (As A'imlanded) N8 USC §§ 3161-3174. Scc also U.S.
Federal Rules of Criminal Procedure, Rule 48(b), wluc:l‘:| permits for dismissal {or unnecessary delay in bringing
a defendant to trial. (o United States v. Correia, 531 P 3d 1095 (1% Cir. 1976}, the court held that Rule 48(b) is
an independent of the nght o a speedy wial, and is not !muted to those sitnations in which the Sixth Amendment
right o a speedy mial has besn violated, [bid., at p, 1099 Sec also the U.S. Second Circuit Rules Regarding
Prompt Disposition of Ciiminal Cases, Rule 4, that prmpdes ‘fn all cascs the Government must be ready for trial
within six months from the date of arrest, service of summons, dcwuuon, or the filing of 2 complaint or of a
formal charge upun which the defendant is to.be mied (otber than a sealed indicument), whichever is carliest. If
the Government 13 not ready for trial within such time, or withify the pcnods as extended by the District Court for
good cause under Rule 5, and if the defendant is cha\:glc:d only with non-capﬂal offenses, then, upon applicadion
of the defendant or upon motion of the District Coun. aﬂco oppomxm{y for argument, the charge shall be
dismissed’. Cited in United Stazes v. Saltzman, 548 Fi2d 395: (2d Cir. 1976) at p. 406. Other Staies do not set
forth specific time limits within which trials must get undarway., but nevdrtheless guarantee against delays in the
proceedings. For example, in Batker v. Wingo, 407 U.S 514,92iS.Ct "182 (1972}, the U.S. Supreme Court set
forth the following four factors that arc 1o be taken mro c.ons:duanon m analysing a claim that the accused's
right 10 a speedy trial have besn violated: i ! \ |

1) the length of the delay, ] : o !

2) the reason for the delay; L <

3y the defendant’s assertion of his right; fand ‘

4) prejudice 10 the defendant. l |
fhud. at p. $30 The Count acknowledged that this approa(,h requlrc.s a balancing act, in which the conduct of
hoth the prosecutor and the defence are weighed, and v.:vlurh compels courts 0 approach speedy mal cases on an

* |

1
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Siamie and Rules are that the accused is entitied to] 2 fair ?nd expeditious twia®®®. The

importance of a speedy disposition of the case bencfiﬁs both tf}c accused and society, as has
| :‘ |

been recognised by national courts:

The criminal defendant’s interest n prcrmpt disposition of his case is apparent
and requires little comment. Unn cessary dclay may make a fair trial
impossible. If the accused is 1mpr1soned awamng trial, lengthy detention eats
at the heart of a system fousfda..d on the presumpnon of innocence.

Moreover, we cannot emphaszze suﬁmently that the public has a sirong
interest in prompt trials.. As the vivid expcnence of a witness fades into the
shadow of a distant memory, thc rcl ability of a criminal procesding may
become seriously :mpazrecL This is a bstanual price to pay for a society that
prides itself on fair trfals™® '

106. The crimes for which the Appellant is charg are very serious. However, in this case

edly vwlated What may be worse, it

!
appears that the Prosecutor’s failure to prosecute this case was tantamount to negligence. We

the fundamental rights of the Appellant were repe

find this conduct to be egregions and, in hvht.-of the| !numero:us violations, conclude that the
k]

‘_and the resultant denial of his rights is

only remedy available for such prosccutonal in no
to- release the Appellant and dismiss the charges aaamst lum This finding is consistent with
Rule 40bis(H), which requires release if the %u;pvc is not !cuaroed within 90 days of the
commencement of the provisional detention and R:;:le 40(]3.) which requires release if the
Prosecutor fails to issue an indictme?: wirhl'; _:20 _i;iays aft:er the mansfer of the suspect.
Furthermore, this limitation on the ‘:pcriod;‘ f pr:,ovisiona; detention is consistent with

international human rights jurisprudence. I’-‘iﬁallyf,. this decision is also consisteat with
: : !

‘ o i
| i
: . !
. |
! I [
i t

ad hoc basis, fbid. In R, v Smuth 2 5.CR. 11’70 (1989)J ithe C‘anadmn S-uptcmc Court enunciaced a simiiar test
to be taken into account in deciding whether a cnmmal G1 al 15 bémg held wuh.m a reasonable period of ume:

D the length of the delay; :

) the reasons for the delay;

k) any waivers of time periods; and

4) whether there wus any prejudice Lo the
Ihid at p. 1131. In addition, the Consutunonal Court 0 llhe ovak Republic has determined that expeditious
procecdings and hearings without unnecessary; idelays alie reqmrcd and thaz three critena are relevant in analysing
assections Lhat the trial has not proceeded expeditously ¥ | -

D the legal and factual compleXity of the €3 e bemw hca:d

) vooperation of the parties; and E I l '

3} the procedures used by the court or othcr body.
See Finding of the Constitutional Court of the Slovnk R bllC ,
M artcle 19(1), |
30 ¢ inited States v, Salizman, 548 F.2d 395 (2d Cir. 19 6)}ar. pp, 399—4(}0

‘ r {

i ' ¥
i |
1 \E i 1

E
i
!
[
|

f
‘
]
i

ile Ref, I1, 05 74797, No. 28/98, 7 July 1998,
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national legislation dealing with due proces:. v1012iuon1 that violate the right of the accused to

a prompt resolution of his case®”". %
B

107. Considering the express provisiims of Rul 40bis(H),| and in light of the Rwandan
extradition request for the Appellant and the demal of|that request by the court in Cameroon,

the Appeals Chamber concludes that it 18 appropnate for the A ppellant 1o be delivered to the

autherities of Cameroon, the State to Wf}lch the Rulc 40bis request was initially made.
Iir ’
;

108. The Appeals Chamber further jfinds tpat this dismissal and release must be with

prejudice to the Prosecutcr Such a finding }m congistent with the jurisprudence of many

national systems®~. Furthermore, violations of t:u: ight to a/speedy disposition of criminal

X | 2 .
charges have resulted in dismissals w1th prej ,ce in Canada®?, the thppmcsl“‘, the United

States” and Zimbabwe™®. As troubling as this di{position, may be to some, the Appeals
I

Chamber believes that to procesd withi the Ap eliant’s trial when such violations have been

computted, would cause irreparable] damagé' to the integrity of the judicial process.
I

Moreover, we find that it is the only jeffective!iremedy for the cumulative breaches of the
o]
M For example, pursuant 1o §3162 of the U.S fSpcedy Trial Act of 1974 (as amended), op cit. footnote 268, the
charﬂes against the accused must be dx.srmsscd ar orhc}wme pped for] failure to provide the accused with a
cdy trial. }
a See discussion at Sub-section IV B.1, and tie cases CIICd thetkin.
M gec R, v, Askov, 2 R.C.S. 1199 (19%0), whercm the Canadxan Supreme|Court held that a permanent stay of
the proceedings is the only possible remedy fok: failure 1§ bmg accused|to trial promptly.
*™ See People of the Philippines v. Alberto le ida v Q{uam' haol and Virgilio Marcelo, 1986 Philippine Supreme
Court LEXIS 2598, where the Court unanimously ordered the release of the accused from pre-trial confinement
as a result of the violation of their coasumrfonal ncht ﬁo a dy twial. Having faund that the appellants’
coastitutional dght 10 a speedy trial was v:olatcd. the Coun mr
{Wle now declare that they should not be deta.med in jail a mmutc longer. While this is not Lo say tha
the accused are not guilry, it docs roedn that, bccauw (ﬁnﬂr consu tutional rights have been violated, their
guilt, if it exists, has not beca esmblxsiled bcyoud ;rensonaole doubt and so cannot be pronounced.
In a concurring opinion, Chief Justice T"ﬂhank.ce wrom'| l
The Court stands as the guarantor of the co’nstmm ual and huntan rights of all persons within its
jurisdiction and must sec fo it that the rights > b ‘ted and cn.fomed It is sectled in this jurtsdicdon
that once a deprivation of a cors.sumuonai right xs sho » 10 oxist, the Court that rendered the Judement
i |
or befors whom the case is pcndmg is ousted|of }unsdxcuon and habeas corpus is the appropriate
remedy to assail the legality of the detention. bo accus:d persons deprived of (he constirational right of
a speedy wtal have bean set frec. | | |
% gee Strunk v. United States, 412 U.S. 434, 440, 931'SCL 2260 (1973) wherein the United States Supreme
Court, having lound the Appcllant's nght to" a speedy ﬁzal :olawd ordersd the Dismict Court Judgment of
conviction set aside, the senlence vacated andghe mdlc&ncnt didmissed. !
6 §ee In re Shadreck Sivapi Mlamho, Zimbjbwe Supréme Gourt fudgment 221/91, cited in A.R. Gubbay in,
‘Human Rights in Criminal Jusnoce Proceedmgs Th Zambaﬁwcan Expcnence in-M. Chenf Bassiouni and
Ziyad Motala, The Protgetion of Human Rights in_Afzican Q:Lu_n_a'l_ﬁgc_cgd_@_&. s (Dordracht Kluwer, 1995) at
pp. 307, 316-317. In this casc, the Zlmbabwian Supreme Cothrt determined that a four-and-one-half year delay
between arrest and commencement of the procecd:ng;}vlblaw& the acc.ue.cd s night to a speedy mial, In making
this detertmination, the Court relied on the analysis set forth byfthe U.S. Sup:cmc Court in Barksr v. Wingg, 407
US 514 (1972). ": ; /
I 1

{

!
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accused’s rights. Finally, this disposition may very well deter the commission of such secious

violations in the future,

109. We reiterate that what makes this case so egregious is the combination of delays that
seemed to occur at virtually every stagelof the Appellg.nt s case, The failure to hear the writ
of habeas corpus, the delay in hearing tfne Extremely ljlrgent Motion, the prolonged detention

of the Appellant without an indictment Iand the cumulative effect of these violations leave us

with no acceptable option but to orderi the dismiss iof the charges with prejudice and the

Appellant’s immediate release from custody. We fear that if we were to dismiss the charges
without prejudice, the Appellant would q)e subject o i ediate re-arrest and his ordeal would
begin anew’ . Were we to dismiss the indictment n:hout prejudice, the strict 90-day limit
set forth in Rule 90bis(H) could be thW?BIted by repe ed release and re-arrest, thereby giving

the Prosecutor a potentially unlimited penod of time | 0 prepare and submit an indictment for

confirmation. Serely, such a 1evolvm=r doot’ policy' ;annot be what was envisioned by Rule

40bis. Rather, as pointed out above®™® thc Rules and jurisprudence of the Tribunal permit the
Praosecutor o seek to amend the indictncnt if addmanal information becomes available. In

o ep , |
light of this possibility, the 90-day rule Set forth in Rule 40bis must be complied with,

110. Rule 40bis(H) states that in thej event that thelindictment has not been confirmed and

an arrest warrant signed within 90 ofjthe pmvision_éﬂ detention of the suspect, the ‘suspect
shall be released’. The word used in this Sub-rule, ‘séall', is imperative and it is certainly not
A

. . T .
intended to permit the Prosecutor to file a new indictnent and re-arrest the suspect. Applying

k

the principle of effective interpretation, we conclude that the charges against the Appellant

must be dismissed with prejudice to the Prosccutorif Moreover, to order the reiease of the

Appellant without prejudice—particularly in Iight'of what we are certain would be his

immediate re-arrest—could be seen ag having curc;lj the prior illegal detention. That would

open the door for the Prosecutor to argue (assumin arguendo the eventual conviction of the

Appellant) that the Appellant would ugt then be entiled to credit for that period of detention

pursuant to Rule 101(D)™°, on the grounds that the release was the remedy for the violation of
;,
"7 We note in this regard, that in argaing infopposition o the Bxwemely Urgent Motion, Mr. James Stewart,
appearing for the Prosecutor, stated the followmb “If the accused Barayagwiza is released, what happens then?
Do we start all over again?’ Prosscutor v. Bamvagwm., Tmns'npz 11 September 1098 at p. 54,
=78 bd:’ discussion at para. 95, supra. ]

% in this regard. we aote that ac several pumF during the omis Jnrgumcnts on the Extrerely Urgens Morion, Mr.
James Stewart, appearing for the Prosecutor, argued (wn.ho't conceding the pointj that if there were any
defective procesdures attendant to the arest, indicrment or rrnnsi'er of the Appellant. those defects had been curcd

;.
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his richts. The net result of this could be to plaéc the Appellant in a worse positidn chan he
would have been in had he not raised this appeal. This would effectively result in the
Appellant being punisbed for exercising his right to bring this appeal.

111. The words of the Zimbabwean Court in the Mlambo™ case are illustrative. In
ordering the dismissal of the charges and.releaseiof the accused, the Zimbabwean Court held:

The charges against the apphcantl are far from trivial and there can be no doubt
that it would bc in the best interests of society to proceed with the trial of those
who are charged with the commission of serious crimes.  Yet, that tial can
only be undertaken if the guarantee under...the Constitution has not been
infringed. In this case it has beéen grievously infringed apd the unfortunate
resuit is that a hearing cannot be allowed to take place. To find otherwise
would render meaningless a right enshrined in the Constitution as the supreme
law of the land"*®. . ‘

We find the forceful words of U.S. Supréme Colurt Justice Brandeis compelling in this case:

Decency, security and liberty ahke demand that govermment officials shail be
subjected to the same rules of conduct that are commands to the citizen, n 2
government of laws, existence off the government will be unperilled if it fails 10
observe the law scrupulously. Qur Government is the potent, the ompipresent
teacher. For gooed or for ill, it tcéchcs the whole people by its example. Crime
is contagious. If the Gove'mmcni becomes a lawbreaker, it breeds contempt for
law; it invites every manito become a law unto himself: it invites anarchy. To
declare that in the adx.mmstranon of the crimipal law the end justifies the
means—to declare that thc Govemment may commit crimes in order to secure
the conviction of a private cnmmai——-would bring terrible rctnbuuon Against

that pernicious doctrine this Court should resolutely set its face™®
]
112, The Trbunal—an institution whose primary puspose is to ensure that justice is done—

must ot place its umprimatur on such violatioins. To allow the Appellant 10 be tried on the
charges for which he was belaiedly i.udicted would be a travesty of justice. Nothing less than
the integnty of the Tribunal is at stake in this c.jiasc. Loss of public eonfidence in the Tribunal,
as a court valuing human rights of all individu}als——inciuding those charged with unthinkable
crimes—would be among the most serious cohscquences of allowing the Appellant to stand

[
trial in the face of such violations of his rights. As difficult as this conclusion may be for

¢

by the Appellant's initial appearance before the Trial Chamber. Sce Proseculoc v. Barayagwiza, Transcript, {1
S-.ptcmber 1998 at pp. 49, 50 and 71,

0 (n re Shadreck Sivapi Mlambe, ap.ctr. footnote 276,

B ipid, '

B mstead v. United States, 277 U.S. 438 (1928), at p. 483 (Brandeis, J. dissenting}. See also the disseotiny
opinivn of Justice Holmes in Qlmstcad where he stated: ‘For my pare I thiak it is 2 less evil that some crimals
shuuld cscape than that the Government shonld play an ignoble part’. [bid. at p. 476.
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some to accept, it is the proper role of an 'lzhdcpendcnt judiciary to halt this prosecution, so that

no further injustice results.

r
|
i
i
|
|
{
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V. L’)ISPOSITION

5
]i
113. For the foregoing reasons, THE APPEALS CHAMBER bkereby:

A

j*=7

?

Unanimously, 11
(1) ALLOWS the Appeal, and in hght of this disposition considers it unnecessary to
decide the 19 October 1999 Notlcc of Appeal or the 26 October 1999 Notice of

Appeal; :
3

Unanimously,
(2  DISMISSES THE INDICTMENT with prejudice to the Prosecutor;
Unanimously, ~};5'
(3)  DIRECTS THE IMMEDIATE RELEASE of the Appellant; and
;

.
By a vote of four to one, with Judge Shahabuddeen dissenting,

(4)  DIRECTS the Registrar to make ‘the necessary arrangements for the delivery of the
Appellant to the Anthorities of CLIUJCIOOI]
|

Judge Shahabuddeen appends a Separatej Opinion to this Decision.

|
Judge Nieto-Navia appends a Declaration to this Decision.

Done in both English and French, the English text being authontative.

Fott I DL s e %/%pﬁ

Gabrielle Kirk McDonald Mohamed Shahabuddeen %1
Presiding /’\
/&wﬂﬁw

Wang Ti%a / Rafzel Nmo Navia

Dated this third day of November 1999\,
At The Hague,

The Netherands. \\!!Q o ”‘/
%“!
[Seal of the Tribunal]

Qo33
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Appendix A
Chrenology of Events
15 April 1996: Cameroon arrests twelve to fourteen Rwandans on the

basis of international arrest warrants. The accused was
among those amrested. The parties disagree with respect
to the question of under whose authority the accused
was detained. The Appellant asserts he was arrested by
Cameroon on the basis of a request from the Prosecutor,
while the Prosecutor contends that the Appellant was
arrested on the basis of international arest warrants
emanating from the Rwandan and Belgian authorities.

17 April 1996: The Prosecutor requests that provisional measures under
Rule 40 be taken in relation to the Appellant.

6 Majr 1996: The Prosecutor sesks a three-week exteasion for the
: detention of the Appellant in Cameroon.

16 May 1996: The Prosecutor informs Cameroon that she seeks to
transfer and hold in provisional detenton under Rule
40bis four of the individuals detained by Cameroon,
excluding the Appellant. ’

31 May 1996: The Court of Appeal in Cameroon issues a Decision to
adjourn sine die consideration of the Rwandan
extradition proceedings concerning the Appellant as the
result of a request by the Cameroonian Deputy Director
of Public Prosecution. In support of his request, the
Deputy Director cites Article 8(2) of the ICTR Starute.

15 October 1996: The Prosecutor sends the Appellant a letter indicating
that Camercon is not holding the Appellant at her
behest.

21 February 1997: The Cameroon court rejects Rwanda’s extraditon

request for the Appellant. The court orders the
Appellant’s release, but be is immediately re-arrested at
the behest of the Prosecutor pursuant (o Rule 40. This is
the second request under Rule 40 for the provisional
detention of the Appeliant.

24 February 1997: Pursuant to Rule 40bis, the Prosecutor requests the
uansfer of the accused to Arusha.
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4 March 1997: An Order pursuant to Rule 40bis (signed by Judge
Aspegren ont 3 March 1997), is filed. This Order
requires Carperoon to arrest and transfer the Appellant
to the Tribupal’s detention urt.

10 March 1997: The Appellant is shown a copy of the Rule 40bis Order,

inciuding the general nature of the charges against him.
29 Sepi:ember 1997: The Appellant files a writ of habeas corpus.
21 October 1997: The President of Cameroon signs 2 decree ordering the

Appellant’s transfer to the Tribunal’s detention umt.
22 October 1997: The Prosecutor submits the indictment for confirmation.
23 October 1997: Judge Aspegren confirms the indictment against the

Appeliant and issues 2 Warrant of Arrest and Order for
Surrender to Cameroon.

19 November 1997: The Appellant is transferred to Arusha.

23 February 1998: The Appellant makes his initial appearance.

24 February 1998: The Appellant files the Extremely Urgeat Motion
seeking to nullify the arrest.

11 September 1998: The Trial Chamber hears the arguments of the parties on
the Motion.

17 November 1998: The Trial Chamber dismisses the Extremely Urgent

Motien in toto.

27 November 1998: The Appellant notified the Appeals Chamber of his
intention to appeal, claiming that he did not recejve the
Decision until 27 November 1998. On that same day, he
signs his Notice of Appeal.



04711 "99 10:17 FAX 317041651868 ICTY CHAMBERS @
' 003

DECLARATION OF JUDGE NIETO-NAVIA

[ wish to clarify my position with respect to the fourth dispositve paragraph. According to
Rule 40é:is, the Appellant “shall be released or, if appropriate, be delivered to the autherities
of the State to which the reguest was initially made” (emphasis added). I am not convinced
that it is appropriate to direct the Registrar to make the necessary arrangements to deliver the
Appeflant to the Cameroonian authorities. The Appeals Chamber found that the Appellant
was detained by Cameroon since 21 February 1997 “solely at the behest of the Prosecutor™.
The Chamber further found that the “Appellant would have been released on 21 February
1997, when the Cameroon Court of Appeal denied the Rwandan extradition request and
ordered the immediate release of the Appellant” but for the Tribunal’s “valid request pursuant
to Rule 40 for provisional detention, and shortly thereafter, pursuant to Rule 40bis, for the
transfer of the Appell:«n:ﬂ:”.2 Therefore, Cameroon is under no legal obligation to accept the
Appeliant unless they wish to proceed with his prosecution. Under these circumstances, the
Registrar should obtain the views of the Cameroonian authorities, and deliver the Appellant to
them only if appropniate.

gl

/ Rafae] Nieto-Navia
Judge

' jean-Boscu Barayagwiza v. The Prosccutor, Decision, Appeal Chamber, Case Nu.: ICTR-97-19-AR72, para. 54
3 T
[hid | pata. 32
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SEPARATE OPINION OF JUDGE SHAHABUDDEEN

Preliminary

I agree with the A..ppeals Chamber that the appellant should be released and the
indictrpent dismissed. But I do so only on the ground of delay between the time which
elapsed between the appellant’s trapsfer to the detention unit of the Tribunal on 19 November
1997 and the dme of his initial appearance before the Trial Chamber on 23 February 1998.
With regard to pre-transfer delay, I am not able to support the decision of the Appeals
Chamber (“Decision”). As, in these respects, matters of some importance arcl involved, I
should like to explain my position below. But it will be convenient to say something in the

first place on the branch on which I agree with the Decision.

{. Post-transfer delay
The appeal is from the Trial Chamber’s decision of 17 November 1998 on the
appellant’s Urgent Motion of 24 February 1998 (dated 19 February 1998). So far as concerns
delay between transfer and initial appearance, paragraphs 2 and 9 of the Urgent Motion spoke
of the appellant’s “continued provisional deteation”. That would mnclude the period
following on transfer. This was made clear in Annexure DM2 to that motion. Under the
heading “Violations of my Rights™” and the subheading “Summary on detention time”, this
annexure stated the following: “98 days of detention after transfer and before inital
appearance {19 November 97 - 23 February 98)” (emphasis as in the onginal).
At the time of his transfc_r,. the appellant had already been indicted. He was then no
longer a suspect and lable to be treatcd under the scheme of Rule 40dis of the Rules of
Procedure and Evidence of the Trbunal (“Rules”); he was now an accused within the

meaning of Rule 62 of the Rules. The delay of 98 days was in breach of the requirement of
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Rule 62 that, upon “his transfer to the Yribunal, the accused shall bt; brought before a Trial
Chamber without delay ...

That requirernent of promptitude, which corresponds to standard intcmation;l
norms, was imposed by a specific provision having the force of law. That provisi‘on {Rule
62) is susceptible of the interpretation that non-compliance would result in foss of
jugisdiction, on the view that jurisdiction was granted by the Statute to the Tribunal subject to
defeasance for non—obsé';rance of certain fundamental principles stated or implied by the
Statute, one of which was later reflected in that provision of the Rules. A different view
seems to be taken in paragraph 71 of the Decision, which suggests that “delay berween the
transfer ... and ... initial appearance™ does *“not result in the Tribunal losing jurisdiction...”. If
jurisdiction continued, it is not easy to see how the appeal could be allowéd under Rule
72(D). The appeal, under that Rule, is “in the case of dismissal of an objection based on fack
of jurisdiction”. The appeal invites the Appeals Chamber to uphold the objection based on
lack of jurisdiction. It is difficult to appreciate how the Appéals Chamber can uphold an
objection based on lack of jurisdiction if it finds that there was jurisdiction. My own
respectful view is that, if there is impermissible delay, jurisdiction is lost and the Rule
thereupon becomes applicable.

Matters to be taken mto account in evatuating whether that consequence follows from
a breach of the requirement of promptitude include the seriousness of the offences with which
the accused is charged. Here the offences were serious. But the requirement of promptitude
was fundamental, and its breach was also grave, the delay extending to a little over three
months. On balance, I respectfully agree with the Appeals Chamber that the administration of

justice by the Tribunal would suffer from proceeding with the case notwithstanding the delay.

© A simular requirement to be brooaght before the fudge would apply under Rule 40bis( [} even if the appcliant
way still a suspecet,
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To be fair to the Trial Chamber, it has, kowever, to be pointed out that the oral
arguments before it were devoted to the question of pre-transfer delay. As is shown by the
transeript of the proceedings relating to the appellant’s Urgent Motiou, no issue was
presented as 1o delay between transfer and initial appearance. The Trial Chamber was not
given any reason to believe that there was such an issue.

Also, apart from the fact that the point was not raised orally before the Trial Chamber,
it did not form part of the grounds of appeal. Twenty-two grounds of appeal were listed by
the appellant in his Memorandum of Appeal of 27 November 1998 (filed on 10 December
1998); noue of these grounds referred to delay betwesn transfer and initial appearance. That
can be seen from the summary of the appellant’s arguments as presented in paragraphs 14-18
of the Decision of the Appeals Chatber, as well as from the summary of the Prosecutor’s
responding arguments, as presented in paragraphs 20-28 of that Decision. It does not appear
that the Prosecutor thought that she was being called upon to meet an argument about delay
between transfer and initial appearance. On the contrary, and obviously without thinking that
there was such an issue, the Prosccutor was relying, infer alia, on the imitial appearance to
“cure” an}.r previous detect. (Decision, para, 27).

| That the appellant’s appeal concerned pre-transfer delay is clear from paragraph 23

(the last paragraph) of the Defence Written Brief of 15 February 1999 (filed on 18 February
1699). There counsel for the appellant said:

... the upshot of our submissions is that the Appellant was unlawfully held in

Cameroon for about 21 months thereby robbing the Trial Chamber II of personal

jurisdiction over him. His deteation prior to his transfer to the Tribunals

detention unit was manifestly iflegal and unlawful; it was long, arbitrary, tortuous

and oppressive. He ought to be discharged unconditionally. Trial Chamber [I's
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decision was wholly unacceptable and we urge the Appeals Chamber to quash i«
and set the Appellant fres™.

Thus, what the appellant was sesking to do in the appeal was to challenge the decision
of the Trial Chamber on his claim that his arrest and detention were illegal by reason of
matters occurring before his transfer. The question of delay between wansfer and indtial
appearance was not presented to the Appeals Chamber in the appellant’s early appeal papers. -
The appellant has only activated the potnt in response to the recent query about it which was
made by the Appeals Chamber on 3 June 1999.

{t is also the case that the appellant is not on record as objecting to the Trial Chamber,
which took his initial appearance, that there was lack of jurisdiction on the ground of delay
between transfer and inittal appearance. That is where the objection should naturally have
been made.

Nevertheless, the delay was mentioned in the Urgent Motion, even though only
clearly stated in an annexure. [ consequently agree with the Appeals Chamber tha;t the
appellant is entitded to redress for it, but, in the circumstances mentioned above, [ would
exempt the Trial Chamber whose decision is under appeal from any significant responsibility.

[ do not, however, agree with the fourth item of the disposition in the Decision, under
which the Appeals Chamber “DIRECTS the Regiswar to make the necessary arrangements
for the delivery of the Appellant to the Authorities of Cameroon”.

That direcdon means that custody is extended unri! “delivery of the Appellant to the
Authorities of Cameroon” is effected — i.e., what is extended is the very custody which the
Appeals Chamber says is invalid and because of which invalidity, in item three of the
disposition, 1t orders the “IMMEDIATE RELEASE of the Appellant”. If Cameroon does not
accept delivery, custody by the Trbunai is indefinitely prolonged. If Cameroon acceprs

defivery, at the point of time at which Camercon does so the appcllant is in the custody of
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Cameroon. [ do not think that the fact tﬁat the delivery is to be made on the basis of
“necessary arrangements” affects the matter.

If this is not a problem, it must be because it is considered that Cameroon has a duty
to accept delivery of the appellaat, or that, at any rate, Cameroon has some legal basis fox;
doing so. Has it?

A possible argument is that the direction to the Registrar to make the necessary
arrangements for the delivery of thc‘ appellant to the authorities of Cameroon can be
supported by Cameroon’s obligation to cooperate with the Tribunal. But aiso possible is an
opposing arguroent that a state’s obligation to cooperate with the Tribunal does not extend to
assisting the Tribunal to correct its own errors. Whatever may be the sirength of the latter
argumnent, Cameroon cam at any rate contend that, even if its duty to 'cooperate can be so
extended, there should be reasonable humits to that duty and that those limits would be
exceeded if it were to be required to accept delivery of the appellant in this case.

No doubt, Cameroon was at fault in not transferning the appellant to Arusha as
speedily as it should have done in compliance with Judge Aspegren’s order of 4 March [997.
Nevertheless, with full knowledge of that, the Tribupal did later issue an indictment and
arrest warraot for the appellant. Thus, the Tribunal really wanted to have the appellant
transferred to Arusha. This being so, and Cameroon having eventually made the wansfer, why
should it be under a duty to take back the appellant from the Tribunal?

The direction In which these arguments lic finds support Erom.another quarter. in
paragraph 107 of its Decision, the Appeals Chamber relies on Rule 40bis(H) of the Rules. For
the reasons mentioned below, I do oot think that that Rule applied; bur, on the assumption
that it did, the principle of the provision may be consulted.

Rule 40bis(H) of the Rules provides that, if an indictment has pot becn-confirmed and
an arTest warrant signed within a maximuwm period of 90 days after transfer, “the suspect shall

be released or, if appropniate, be delivered to the authorities of the State to which the request
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was initiaily made”. In determining when it is “appropriate” to deliver custody of the susp.ect
to the requested state, it is useful to bear in mind that the Rule epplies where, infer alia, “the
Prosecutor has requested a State to arrest the suspect and to place him in custody,
accordance with Rule 40, or tﬁe suspect is otherwise detained by 2 State” {Rule 40bis(B)1))-
In the present case, immediately before his transfer from Cameroon to Arusl;a, the appeliant
could not be described as “otherwise detained by Cameroon; he was then indeed detained by
Cameroon, but solely at the request of the Tribunal. That being so, Cameroon wﬁu{d have 0o
independent legal basis for asserting custody over the appellant if he was returned. It s,
therefore, difficult to see how it could be “appropriate” to direct the Registrar to arrange for
the “delivery” of the appellant to Cameroon, with the implication that at the point of delivery
the appeliant reverts to the custody of Cameroon.
The Appeals Chamber considers the criterion of appropriateness by saying:
“Considering the express provisions of Rule 40bis(f), and in light of the
Rwandan extradition request for the Appellant and the denial of that request by
the court in Cameroon, the Appeals Chamber concludes that it is appropriate for
the Appellant to be delivered to the authorities of Cameroon, the State to which
the Rule 40bis request was inutially made”. (Dectsion, para. 107).
With respect, 1 do not appreciate how the dismissal of the extradition request justifies the
conclusion “that it is appropriate for the Appeliant to be delivered to the authorities of
Cameroon, the State to which the Rule 40bis request was initially made”. The extradition
request was dismissed on 21 February 1997, The appeliant was transferred to Arusha on 19
November 1997, that is to say, nine months later. Immediately before the transfer, he was
being held by Cameroon but, as observed above, solely at the request of the Tribunal;
Cameroon had no other basis for holding kim. The Tribunal cannot now give Cameroon a
basis which Cametoon does nct otherwise have. Therefore it could not be “appropriate™ for

the Tribunal to require Cameroon to receive delivery of the Appellant from the Tnbunal.
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For these reasons, I should have thought that the proper order was to set the appeliant

at liberty and to direct the Registrar to provide him with reasonable facilities to leave

Tanzania, if he so wishes.

2. The issue is whether there was lack of jurisdiction

As to the case concerning pre-transfer delay, it is useful to bear in mind that this is not
an appeal from a final decision; it is an interlocutory appeal. The competence of the Appeals
Chamber in a matter of this kind derives from the Rules. Rule 72(D) of the Rules provides
that “{d]ecisions on preliminary motions are without interlocutory appeal, save in the case of
dismissal of an objection. based on lack of jurisdiction, where an appeal will lie as of right”.
It bas not been contested that the appellant’s Urgent Motion was a preliminary motion.

The Appeals Chamber may interpret the position of an accused persom in a
preliminary motion before a Trial Chamber as amounting to an objection based on lack of
jurisdiction. If there was such an objection, a dismissal of it would give him a right of
appeal. But whether the appeal succeeds depends on whether thé Appeals Chamber is
satisfied not merzly that such an objection was made, but also that it was sound - that is
say, that there was indeed a lack of jurisdiction in the fundamental sense which [ believe is
contemplated by Rule 72(D). lu effect, there is, in my respectful view, a distinction berween
saying that an objection was based on lack of jurisdiction and saying that there was in fact a
lack of jurisdiction as asserted in the objection.?

[a this case, on 5 February 1999 the Appeals Chamber beld that there was a dismissal

of “an objection based on lack of jurisdiction”, so that an appeal lay as of right. What it now

* Rude 72(A) states that “Preliminary motlons ... shall be brought (1) within sixty days following tie disclosure
by the Prosecutor to the Defemee of all the material cavisaged by Rule 66(A)i}, ...". The larer requires the
Prosecutor 10 disclose certain material to the Detence “within 30 days of the wrtial appearance ...". Though
datzd |9 February 1998, the Urgent Motion was filed on 24 February 1998, e, a day aRer the inidal
appearance. 1t (s 2ssurned that the material required to be disclosed by the prosecurion under Rule 8§6{ A){1) was
disclosed. [n any casc, the question whether the Urgent Motion was a preliminary moton has been {oreclosed
by the tact that the Appeals Chamber has held that the appeal is admissible, as 1s mentioncd below

) [ sought to address the matter in a dissenting vpiniog in Prosecuior v. Kanyabashi, [CTR, Appeals Chamber,
3 June 1999,
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has to determune is whether there was in fact a “lack of jurisdiction”. So, did the Tral
Chamber lack jurisdiction within the meaning of Rule 72(D) of the Rules by reason of any
delay occurring during the pre-trapsfer peried? I do not think so.

I shall try to explain my teasops in relation to the appellant’s complaints concerning
the furnishing of reasons for his atrest, non-compliance with the requirements of Rule 40bis
of the Rules, the delay in transferring him from Camercon to the Tribunal's detention unit in

Arusha, and the non-hearing of his habeas corpus motion.

3. The question of non-disclosure of reasons for arrest

As to the appellant’s complaint of non-disclosure of the reasons for his arrest, I agree
with the Appeals Chamber’s finding “that the Appellant was informed of the charges on 10
March 1997 when the Cameroon Deputy Prosecutor showed him a copy of the Rule 40bis
Order”. (Decision, para. 78). What the Appeals Chamber says is that this “was
approximately 11 months after he was (nitially detained pursuant to the first Rule 40 request”
(ibid.), and that “the Appellant was detained for a total pertod of 11 months before he was
informed of the general nature of the charges that the Prosecutor was pursuing against him”,
(Decision, para. 85). It would not be comrect to suggest, as these statements by themselves
do, that dunng the whole of the | [-month period the appellant was being held at the instance
of the Tribunal. And, indeed, the Appeals Chamber acknowledges “that only 35 days out of
the 11-month tota) are clearly attributable to the Tnbunal”. (Ibid). Nevertheless, the larger
period seems 10 have influenced its finding “that the abuse of process doctrine s applicabie
under the facts of this case”, that finding being imumediately followed by the statement that
the “Appellant was detained for 11 months without being notified of the charges against hjm”
(Decision. para. 86) and being preceded, in paragraph 85 of the Decision, by the statement
that at “this juncture, it is urelevant that only a small portion of that total period of

provisional detention is auributable to the Tribunal ...”.



0411 99 10:22 FAX 31704185166 ICTY CHAMBERS @
—_ 013

The exact period attributable to the Tribunal may be unclear; it was probably 40-46 days.
The total consisted of two custodial periods which were initiated by requests from the
Prosecutor to Cameroon. The first period began on 17 April 1996 and ended 29 days later on
16 May 1996. The second began nine months later, on 21 February 1997. [t ended either 11
days later, on 4 March 1597, when tﬁere was filed a transfer order made by Judge Aspegren
on 3 March 1997 (hcre:inaft_cr referred to as Judge Aspegren’s order of 4 March 1997), or, at
the larest, on 10 March 1997, when a photocopy of the transfer_order was showu to the
appellant, During the first and longer of these two periods, and for some time both before
and after it, the appellant was in fact being held by Camerocon under legal process not
commenced by the Prosecutor. That does not say that the appellant was not also being held
pursuant to the Prosecutor’s request, but it is a fact worth noticing.

»

Even if the two periods of custedy initiated by the Prosecutor (separated by a nine-
month gap and totalling 40-46 days) were for any reason legally defective (as to which [
express 1o opinion), [ do not see that this circumstance by itself prevented the Trial Chamber
from subsequently cxercising junsdiction pursuant to Judge Aspegren’s arder of 4 March
1997. Speaking of the period of detention from 17 April 1996 to 16 May 1996, the Appeals
Chamber said, “This detention — for 29 days ~ violated the 20-day liruitation in Ruie 40.”
(Deciston, para. 52). But the Appeals Chamber did not go on to determine that that holding of
invalidity as to that period of detention by itself operated to invalidate any subsequent period
of detenton. Accordingly, the question of non-discloswre need only be considered with
respect to the period of detention covered by Judge Aspegren’s order of 4 March 1997, By
compariso1, it seems that the Appeals Chamber considered the question of non-disclosure in
relation to the 11-month period from 17 April 1996 to 10 Ma.fch 1997, holding that “thc delay
in infornung the Appellant of the general nanre of the charges betwesn the initial Ruls 40

request on |7 April 1996 and when he was actually shown a copy of the Rule 40bis Order on
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10 March 1997 violated his right to be promptly informed.” (Dccision, para. 101). In any

| event, as the Appeals Chamber otherwise recognised, not all of that period could be attributed
to the Tribunal. As to Judge Aspegren’s second order made on 23 October 1997 in
consideration of Article 19(2) of the Statute and Rules 54 to 61 of the Rules, it is not my
impression that a question of non-disclosure of reasons has been raised in conpection with
this.

The question, then, is whether there was undue delay between the commencement of
custody after the making of Judge Aspegren’s order of 4 March 1997 and 10 March 1997
when a photocopy, or facsimile, of the order was shown to tbe appellant, that is to say, a
period of six days. The appellant was at the time being held pursuant to the Prosecutor’s
request of 21 February 1997, that request and the consequential deteption being explicitly
referred to in Judge Aspegren’s order of 4 March 1997. In the light of Rule 405is(B)Xi), the
intent of that Rule may be understood to be that an order made under the Rule would replace
any existing period of detention effected at the request of the Prosecutor not from the time the
order was made but from the time when the order was put into operation: otherwise there
could be a gap. Thus, after 4 March 1997 it is difficult to appreciate why there should be any
guestion of the appellant being first held apd then only being later shown a copy of the
Judge’s order. So far as that order is concerned, it 1s reasonable to regard the appellant as
being held on the date on which be was shown a copy of the order, namely, on 10 March
1997. However, assuming that there was a gap between these events, it seems to me that, in
the peculiar circumstances in wiich the Tribunal is functioning, the jurisprudence of the
European Court of Hurnan Rights and the Human Rights Comprittee on the question of swhat
period of delay is inadnussible does not require me to consider the gap as axcessive.

"
In parenthesis, it may be added that the appellant’s complaint was.that a photocopy of

the Rule 40bis order which he was shown on 10 March 1997 was not a certified copy; he was
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only shown a certified copy on 6 May 1997 If the photocopy was sufficient, he does vot
seem 1o be complairming of any delay in showing it to him on 10 March 1997. What would be
applicable at that time would be the principle of Article (2) of the Interrational Covepant on
Civil and Political Rights. However, it is well understood, as I think is recogmised in
paragraph 82 of the Decision, that that provision (unlike Article 14(3)(a) of the Covenant)
doss not require communication of detailed charges or formalities; it is sufficient if the
authorities give epough informwation (whether ‘in writing or orally) to the arrested person of
the substance of the allegation on the basis of which he was arrested so as to eaable him to
challenge the legality of the curtailment of his liberty on that basis, apart from also enabling
him to begin the preparation of his defence. [n this case, what was required was done.

Also, the appellant challenged the validity of Rule 40bis of the Rules as being in
excess of the rule-making power conferred on the judges by Asticle 14 of the Statuts. The
challenge was correctly dismissed by the Tral Chamber. So toco was bis argument that,
because of Article 19(2) of the Statute, he conld only be arrested on the basis of a confirmed
indictroeat. 1t is useful to mention these issues because they seemed to be connected in the

appellant’s mind with his arguments about non-disclosure of reasons.

4. The provisions of Rule 40bis did not apply to pre-transfer det_en-tz‘oln"

The question which the foregoing leaves is whether there were other factors which
irapaired the legality of what may be regarded as a third custodial peniod commencing with
Judge Aspegren’s order of 4 March 1997 and ending with the transfer of the appellant to the
detention unit of the Tnibunal ou 19 November 1997. The appellant says, and the Appeals
Chamber agrees, that there was non-compliance with Rule 404is of the Rules in relation to
his dcteﬁtion 1 Cameroon at the instance of the Tribunal. 1 am aot persuaded. A preliminary

issue is whether the provisions of that Rule apply to pre-transfer custody.
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{ undersiand the Appeals Chamber to be taking the view that the appellant w;s “in the
constructive custody of the Tribunal after the Rule 40bis Order was Gled on ¢ March 1997”
(foomote omitted); on this basis, it considers that “the provisions of that Rule would apply”
to the pre-transfer detention. (Decision, para. 54). With respect, to hold that “the provisions
of that Rule would apply” before the transfer conflicts with the clear meaning of the Rule that
the procedural guarantees which it provides begin to operate only as from the time of transfer
to the detention unit of the Tribunal. This meaning of the Rule conforrns with the holding of
the Appeals Chamber that the “initial thirty-day period begins to run from the ‘day after the
transfer of the suspect to the detention unit of the Trbunal*”. (Ibid., para.30).

The text of Rule 40bis need not be reproduced hers; it s set out in the Decision and
may be consulted there. [t is egough to say that the body of the Rule corresponds to its title,
which reads, “Transfer and Provisional Detention of Suspects”. The Rule is speaking to the
question of the mode of authorising a transfer of a suspect to the detention unit of the
Tribunal in Arusha and to the question of the conditions under which he 1s to be provisionally
detained after his wansfer to that unit; it is not addressed to the condittons applicabie to pre-
transter detention. The refercnces in Rule 4086is5(F) and (G) to an extepsion of time being
granted “subscquent to an inter partes hearing” are at least consistent with the view that the
protective procedures of Rule 40bis apply only after the transfer of the suspect to Arusha.
The Rule assumes that there would always be an meerval between amrsst in the raquested state
and transfer to Arusha but that the tme stipulated by the Rule would nevertheless begin to
run only as from tr.ansfer. That assumption is overlooked by an interpretation which says that
“the provisions of that Rule would apply” to pre-wansfer detention and that accordingly the
time stipulated by the Rule is to begin to run from the ome of arrest in the requested state and
not from the time of transfer to Anisha. If tme is to begin to run from the umc of arrest in

the requested state, it cannot also begin o run from the time of traasfer t0 Arusha. The plain
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meaning of the text that the jatter should be the casc will therefore stand amended by force of
judicial decree. That is not possible.

The Appeals Chamber draws attention to the circumstance that “the Prosecutor has
acknowiedged that between 21 February 1597 and 19 November 1997, ‘there existed what
could be described as joined or concurrent personal jurisdiction over the Appellant, the

”nr

personal jurisdiction being shared between the Tribunal and Cameroon’™. (Decision, para.
54). Jurisdiction is not necessarily custody, actual or constructive. The reality of the control
exercised by Cameroon over the appellant is evidenced by the circumstance that effect to
fudge Aspegren’s transfer order of 4 March 1997 was given by an order made by the
President of Cameroon on 21 October 1997, whereby the President authorised the tansfer
(“est autorisé, e transfert ...™): in effect, wathout the active participation of Cameroon, there
could be no transfer.

The necessity, unremarkable enough, for the active participation of the requested state
is not denied by Ntakirutimana v. Attorney-General of the United Stares (cited in paragraph
59 of the Decision). [n that case, the appeliate court of the requested state ruled in favour of
the transfer of an accused whose surrender had been requested by the Tribunai. There is
nothing in the appellate decision which shows that a requested state does not have exclusive
custody of the accused persop undl wansfer, or that, at any poat of time before that stage, it
would tolerate any assertion of authority by the Tribunal over the custody of the accused.

But, even if jurisdiction were necessarily the same as custody, I do not see how that
suffices to found the Appeals Chamber’s holding that “the provisions of {Rule 404is] would
apply” to the pre-transfer period of detention. (Decision, para. 54). Whether this is so or not
depends on the tenms of the Rule. The terms of the Rule limat its safeguards to post-transter
detention.

The maxim u¢ res magis valeat quam pereat may be thought supportive of the

interpretation placed on Rule 40bis by the Appeals Chamber, which invokes it in paragraph



04.11 99 10:24 FAY 31704183168 IcTY CEA!BERS

—— v —, ——

1oLy

é

46 and foomote 127 of the Decision. However, it seems to me that the maxim, in the sense of

“effective interpretation”, is divected to the g:doption of an interpretaton which would give
effect to the substantial purpose of the text; lt is not directed to changing the substance of the
purpose of the text. The latter is legislation, not intérprelal:ion." Here the substantial purpose
of thé text is to ensure release if no indicmfient has been filed after a maximum pernod of
orovisional detention by the Tribunal following on transfer to the detention wnit of the
Tribunal in Arusha. That purpose is substani:ia.liy changed if the procedure prescribed by the
text is made to apply also to the materially;diﬂ'erent matter of pre-transfer detention in the
requested state.

Within reasonable limits, the principle of the maxim in question is a good servant, and
it has of course besn repeatedly used in international lat_w;5 outstde of reasonable limits, itis a
bad master, colliding, for example, with statéments to the affect that the duty of the court is to
interpret and not to revisc a treaty or to rewrite it or to reconstruct it.° The maxim cannot be
applied in a way which overlooks a distipction between the general sentiment inspiring a
provision and the actual purpose of the provision,” In this case, the genera septiment
underlying Rule 40bis was unquestionably a concern with the Liberty of a suspect; it does not
follow that the specific procedure laid dOWIil by the Rule was directed to ensuring his libeﬁy
in all circumstances 1 which his liberty migth be in question.

Judge Aspegren, correctly, did not understand Rule 40bis in the way in whjch. the

Rule has been interpreted by the Appeals Chamber, namely, that “the provisions of that Rule

+

An example of the proper functioning of the maxim is provided by the decision in a case in which a statutory
provision “which empowered justces to suspead, in'case of sickness, the order of removal of any pauper who
should be 'brought before them for the purpose of being remeved,” was coustued as authorising such,
suspension without the actal bringing up of the pauper before the justices, as the literal construction would
have defeatad the humane object of the cnactment™. (See Sir Peter Benson Maxwell, The interpretarion of
Statutes, 9th ed_, p. 244, citing R. v. Everdon (1807); 9 East. 101). There the substantial purpose of the statute -
to suspend a ramoval ofder in case of sickness - was aot changed; what the interpretanion did was 10 say that the
prescribed mechanisim {or giving effect to that purpose was oot exhaustive.

¥ See, for exarmple The Territortal Dispute (Libyan drab Jamahiriya/Chad), T.C.J. Reports 1994, p. 25, para. §1.
% See, inter ahia, Acquisition of Polish Nattonality, P.C.1J, Ser. B, No. 7, p. 20; The Peace Treaties,

[ C T Reports 1950, p. 229; and Aertal Incident of 27 July 1955, 1.C.J Reports {939, p. 183, Judge Sir Hersch

{ auterpacht, dissentng, :

‘ In Nuclear Tests (New Zealand v. France). [.C./. Reports 1995, p.313, 1 happened likewise to think that a

disuncoon could be drawn betweaen general motivados and specific solution.
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would apply” to pre-transfer detention. The operative provisions of his order of 4 March
1997 statzd as follows: |

“Orders the transfer of the suspect Jean Bosco Barayagwiza to the Tribunal’s dominion;

Ordars the provisional detention of Jean Bosco Barayagwiza in the Tribunal's
Detention Facilities for a maximum period of thirty days from the day after his
transfer;

Respectfully requests the Cameroonian Goverament to comply with the Trabunal's
order for transfer, and to keep Jear Bosco Barayagwiza in custody until be is
handed over to the Tribunaj for transfer and detention under the authority of the
Tribunal;

Requests the Prosecutor to submit the indictment against Jean Bosco Barayagwiza
before the expiration of the said 30-day limit of the provisional detention;

Requests the Registrar of the Tribunal to notify the Camerooruan Government and to
inform the Rwapdan Government of this decision”

Judge Aspegren’s order visualised that the transfer would be made to the detention unit

of the Trnbunal in Arusha; that, pending transfer, Cameroon would hold the suspect m
custedy; and that, within 30 days of the transfer, the Prosecutor weuld submit an indictment
against him.* In the event, Cameroon did not make the requested trapsfer until 19 November
1997. It is not easy to see how this defay operated to impaose a reading on Judge Aspegren’s
order of 4 March 1997 so as to require the Prosecutor to submit an indictment within 39 days
of the date of the order, instead of 30 days of the date of the tansfer as the Judge plainly
intended. The indictment was both submitted and confirmed cven before the accused was

transferred to the Tribunal’s deteation unit and therefore even before the 30-day period

¥ The judge was thus givig the prosecution less time to present an indictmept than could be allowed under Rule
4Dbis. A guestion, mto which [ do not erer without the benefit of argument, is whether he could competently
do so having regard to the circumstance that such a requirsment is not specified as one of the conditions whueh,
if satisfied, ground a mandatory duty of the judge o issue an order, The judge could refuse to extend time after
the tirst maximum peniod of 30 days: but could he at the beginning of the process impose a requirement o file
a1 achcement within that ttme? Possibly, a term to sumular effcct could be imposed as 3 condition of rencwal of
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specified in the Judge's order had begun to run. By é:ontrast, the .wppeals Chamber held that
the “delay in indictmg the Appellant violated the 90-day rule as set forth in Rule 40b1s”.
(Decision, para. 67). That was so only if the interpretation of the Appeals Chamber as to
when tiote begins to run under that Rule is correct.

If a suspect is held by a requestad state undcr.a Rule 40bis order for an unrsasonabie
time, the answer is not to square the circle and to force upon the Rule a meaning which it
cannot bear, but to move before the issuing judge or a Trial Chamber for relief as suggested
in the second and third of three courses mentioned in section 5 below. These courses need
not rest on any theory of constructive custody. Constructive custody or no constructive
custody, if the suspect is being made to suffer as a result of process issuing out of the
Tribunal, the Tribunal has competence to correct the injustice by terminating the process
which leads to that resuit. But that does not mean that “the provisions of {Rule 40bis] would
apply” to pre-transfer detention.

In my view, uader Rule 406is(C) time begins to run only from the mansfer of the
suspect to the detention unit of the Tribunal. On that basis, the safeguard steps prescribed by

the provision were not violated.

[ have considered an altemative interpretation of the Decision of the Appeals
Chamber. This is that, while the provisions of Rule 40bis did nat themselves apply to the
pre-transfer penled, the principle of those provisions applisd on the basis that the appellant
was n the coustructive custody of the Tribunal and therefore entitled to the protection of the
purpose of the Rule, which was largely to securs the release of an arrested person if a
confirmed indictment was ot presented against him within a maximum of 90 days. Granted.

" for the purposes of argwment, the applicability of the theory of constructive custody, the

suggested interpretation really rests on the idea of abuse of process. However, as will be later

the peniod. but that 18 agother question.
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argued, that concept assumes the continued existence of jurisdiction, with the result that an
entitlement to release by reason of that conmcept could not be said to rest on lack of
jusisdiction within the meaning of Rule 72(D} of the Rules under which the appeal is being

entertaiped. The point, in its more general aspect, is dealt with in section 8 below.

5. The delay in making a transfer from Cameroon to Arusha

The appellant’s main contention lies in his complaint that the Trbunal was
responsible for failing to ensure that he was transferred by Cameroon to the Tribunal's
detention unit as speedily as possible in accordance with Judge Aspegren's order of 4 March
1997; the appellant was not transferred until 19 November 1957. The Appeals Chamber
takes the view that the Tribunal was responsible on the ground that the appellant was in the
constructive custody of the Tribunal while he was held n Cameroon atr the Tribunal's
request, 2 view which, as I understand it, 1s premised on there beiog a relationship of agent
and principal as between Cameroon and the Tribupal. (See para. 56 of the Decision, where
refarences are made to “agent” as used in United States case-law). With respect, [ am not
persuaded that that was the relationship or that there was any relationship giving rise w0
constructive custody.

I favour the submission of the Prosecutor that Cameroon and the Tribuna.i are not the
alter ego of each other. What the Secunty Council did was to apportion tesponsibilities to
states and to the Tribunal on the basis of there being a legal obligation on the part of states to
cooperate with the Tribunal - an obligation deriving immediately from the Statute of the
Tribunal and ultimately from the Charter of the United Nations. A state which is cooperating
with the Tribunal is discharging its own responsibilities and not those of the Tnbunal.

The obligation of a state to cooperate with the Tribunal may be trggersd in different
ways; however triggered, the obligation remains that of the state. The trigger could be an

order of a judge requesting the state to hoid the suspect and to transfer him to the detention
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unit of the Tribunal. The order of the judge of the Tribunal is but the condition precedent o
the activation of the obligation of the state under the Statute; it does not create a relationship
of agent and principal as between the state and the Tribunal or put the Tribunal in
constructive custody of the suspect for the purpose of fixing it with respopsibility for the acts
or omissions of the state. If, for example, the state were to hold the suspect in unacceptable
physical conditions, the responsibility would he that of the state, not of the Tribunal. The
state and the Tribunal are each separately responsible for their own acts or omissions.

Arguing for a different view, the Decision of the Appeals Chamber refers to what is
substantially United States internal exwadition law, Generally valuable as is that respected
body of law, I am not confident of the utility of any analogies which it furnishes, in this
particular field, on the subject of principal and agent, or on the subject of -éonstructivc
custody, or on the subject of detainer process. Internal extradition in the United States “is
founded on, and controtled by, the Constitution of the United States and effectuating federal
stafutes™; it is not “govemed by the same principles as are applicable to international
extradition™: the proceedings are “sut generis”. (See 35 Corpus Juris Secundum, p. 381).
True, as it was put in a dissenting opinion in a United States case, “The Tribunal is not a
sovereign nation”. (Ntakirunmana v. ditorney-General of the United States, supra, Judge
DeMoss, dissenting). But neither 1s it a state within a federal-type arrangement. The
legislation and jurisprudence of a particular state as to relations between components of the
state offer limited guidance on relations between the Tribunal and states which are soversign
on the internatiopal plage. These latter relations are regulated by the unique system devised
by the Statute of the Tribunal; they are not based on the internal distribution of power among
the units of a state, however those units are designated. |

Bur the foregoing does not mean that there is aothing that the Trbunal can or showd
do. The Tribunal has an obligation to consider the situation 1f in fact delay is caused by the

state. Three possibilities may be considered:

@az2
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The first possibility arises under Article 28 of the Statute and the corresponding
provisions of Rule 75is of the Rules, relating to the duty of states to ccoperate with the
Tribunal.? Under those provisions, the President of the Tribunal may report the conduct of a
non-cooperating state to the Security Council. The remedy thus provided is a powerful one;
but it may come too late so far as the suspect is concemed, More pertinently, it does rot
result from the kind of decision that would ground an appeal.

A second possibility is this, The view can be taken that the power of 2 judge to issue
an order for custody and transfer includes by necessary implication power to rescind the order
in proper cases. Whether or oot recourse was made to the reporting provisions mentioned
above, if, on a report from the Registrar or the Prosecutor or on an application made by or on
behalf of the suspect, the judge, after an appropnate hearing, was satisfied that the suspect
was kept too long in custedy and was consequently suffering unjustly because of the process
of the Tribunal, the judge could, in my opinion, competer_xtly rescind the order and thus set
the suspect at liberty so far as the Tnbunal was concemed. He could do so on the footing that
any authority given by lum to the state to hold the suspect in custody pending transfer
incorporated an implicit condition that the authority was to be exercised by the state within 2
reasonable time (as is implied, in the case of an accused, by Rule 59(B) of the Rules), and
that, accordingly, the judge retained competence to consider whether the condition had been
breached. No question of constructive custody need be involvad.

But a decision of that kind would not %:;e a decisiog on a preliminary moton within the
meaning of Rule 72(D) of the Rules, and there could be no question of an appeal. Even if
such a decision were one on a preliminary moton, appellate intervention would really rest on
the docine of abuse of process, the question beiag whether the proceedings should be stayed

in the hght of the delay in giving effect io the process of the Tribunal. As argued bslow, the

? The reportang provisions of Rule 59 of the Rules seem 0 be restricted to the case of an accuscd, as
disanewshed from a susgect.
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application of this doctrine would not result in a finding of lack of jurisdiction so as t0 entitle
the Appeals Chamber to give a remedy under Rule 72(D) of the Rules. |
A third possibility remains. [t may be said that the statutory power of the Prosecutor

to investigate and to prosecute was impliedly conditioned by a duty of due diligence, which
in tumn required her to be active on the question of compliance by Cameroon with the judge’s
wansfer order. I respectfully agree with the Appeals Chamber in considering that that 1s right;
after all, it is the Prosecutor who wanted the suspect to be transferred for purposes of
continuing investigations relating to the same suspect. It follows that failure to discharge the
duty to monitor the situation could ground a reiease by tﬁc judge. The appellant says that he
was simply “forgotten” by the Prosecutor. The evidence does not go all that way, but it goes
far enough to recall that there “is as a rule no difficuity encountered by doing nothing or
little”.'° The trouble is that doing nothing or litrle in this case was got allowed.

- But, again, a decision of that kind would not be a decision on a prelimipary modon.
Evep if the decision could be regarded as one made on a preliminary motion, appellate
intervention would really rest on the doctrine of abuse of process, the question being whether
the proceedings should be stayed in the light of the delay produced by the neglect. As argued
below, that doctrine would not ground an interlocutory appeal on the basis of lack of
jurisdiction.

Thus, in noae of the three cases can the Appeals Chamber intervene.

6. The failure to hear the appellunt's habeas corpus motion

Now for the question of the appellant’s habeas corpus motion of 29 September 1997
(filed on 2 October 1597} In paragraph 90 of its Decision, the Appeals Chamber found that
“the failure to provide the Appellant 2 hearing on this writ violated his right to challenge the

legality of tus continued detention in Camercon during the two penods wheg he was held at

" Admessibility of Hearingy of Petitioners by the Committee an South West Africa, Advu'ary COpinton,
1 [ Reports 1956, p. 23 at p, 53, Judge Sic Hersch Lautcrpacht, separate opimien,
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the behest of the Tribunal,..”. But for the fact that its actual .decision rendersd the potat
moot, it is evident that the Appeals Chamber would have ordered a hearing of the habeas
corpus motion on the basis that it is “still pending”, as asserted by the appellant, in which
case the question of release would fall to be decided both in the present proceedings and in
the habeas corpus motion.

I am not persuaded that an isste relating to the hearing of the habeas corpus motion is
before the Appeals Chamber. This is because none of the twelve prayers addressed to the
Trial Chamber in the Appellant’s Urgent Motion of 24 February 1998 referred to the habeas
corpus motion, complained of non-hearing of it, or sought a hearing of it. It has to be
remembered that the appeal is from the decision of the Trial Chamber on that Urgent Motion.

The Trial Chamber was not asked by the appellant to determine an objection based op
lack of jurisdiction arising from the non-hearing of the habeas corpus motion. The Trial
Chamber’s summary of the issues presented to it by the defence, as set out in its written
decision, shows that it did pot consider that it had such an objection before it. That is
supported by the wanscropt of the oral arguments before the Tral Chamber. As is sesn
below, delence counsel mentioned the habeas corpus motion in the course of his oral
arguments before the Trial Chamber, but he did not, in my view, do so on the basis that the
motion was still outstanding and sbould be heard. Interestingly too, none of the twenty-two
errors alleged in the appeilant’s Memorandum of Appeal of 27 November 1998 (filed on 10
December 1998) complained about the Tria] Chamber’s decision in so far as the habeas
corpus motion was concemed.

ft is not correct to tax the Trial Chamber with not dealing with an 1ssue which it was
not asked to determine. Nor, subjact to narrow exceptions, can it be right for the Appéals
Chamber to pass on an issue which was not argued before the Tnal Chamber and ou which
the latter has not expressed its views, either as to the facts or as to the law., The jurisdiction

of the Appeals Chamber is limited to matters which formed part of an objection based on lack
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of jurisdiction which was dismissed by the Trial Chamber. No such objection was dismissed
by the Trial Chamber so far as concems the non-hearing of the habeas corpus motion.
Consequently, the Appeals Chamber is without jurisdiction to dcai with the point.

Further, I do not consider that a hearing of the habeas corpus motion by any Chamber
is still required. The Appeals Chamber can draw a reasonable infersnce that, at the time,
defence counsel himself took thé view that the filing of the indictinent made 2 hearing
pointiess. In the Trial Chamber, defence counsel said that “these [documents relating to the
indictment] were meant [presumably by the Prosecutor] to pre-ewpt the argumcn‘t of our
application for habeas corpus”. (Transcript of oral arguments in the Trial Chamber, 11
September 1998, pp. 84-85). Defence counsel did pot say that he himself did pot share the
view that the filing of the indictment wounld pre-empt the argument of the application for
habeas corpus; I think that at the time be thought that it would.

And why would be think so? Because of the nature of the orders requested in the
habeas corpus motion. These, as set out in that motion, were as follows:

“1. An order for Habeas Corpus requiring that the suspect Jean Bosco Barayagwiza be

produced before the tribunal.

2. An order requiring the immediate r=lease of Jean Bosco Barayagwiza who is
currenuly in pnison custody in Yaounde, Cameroon.
3. An order requiring that in the alternative and if for any lawful reason t_he suspect,
jean Bosco Barayagwiza cannot be released, he be indicted and transferred to the
ribunal’s seat in Arusha within 30 days or such reasonable time as this Honourable
Tribunal may set.
4, An order requinng that in the meantime, the suspect Jean Bosco Barayagwiza be
accorded medical attention by the tribunal and that the tribunal do provide him with

food and other basic needs.”
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Thus, in the alternative to his imm;:diate release, what the appellant sought was an
indictment and transfer to the Tribunal’s seat in Arusha. In these respects, the position later
changed in favour of the very position desired by the appellant: an indictment was filed and
he was transierred to Arus‘ha. A principal part of the prayers of his motion thereby became
sans objet. Further, after the transfer he could no longer ask for medical atiention and food -
the complaint was directed to the period while he was in Cameroon. What was left was a
demand for his release. But since this demand was taken over by his Urgent Motion of 24
February 1998, it cannot credibly be accepted that the original habeas corpus request was
regarded by counsel for the appeilant as “still pending” so as to result in duplicated
applications before the Trial Chamber on the same point. Habeas corpus is of course a great
writ; but that does not settle everytbjng.' K, in this case, the motion for the writ is not “still
pending”’, it simply capnot be considered, with the result that there is o need to review cases
in which, althought 2 matter has become moot, the fundamental importance of the issues
invoived may justfy a pronouncement.'! |

The appellant suggests that the Prosecutor somehow managed to arrange for the
removal of the case from its place in the hearing list, on which, so he was informed, it was
due to be heard on 31 October 1997. The appellant has no proof of that. What he could say,
but what he does not say, is whether he later sought to get the Registrar to put back the case
for hearing or in any way to protest to him about the alleged removal of the case from the
calendar. There is 0o evidence that hc. did.

The appeliant did not tell the Trial Chamber which took his initial app=arance on 23
February 1998 that his habeas corpus motion was “still pending”. The “applications” to
which his counsel then referred were, in my opinion, different motions. Counsel mentioned
“rwrg motions”. (Transcript of the Lmtlai appearance proceedings, 23 February 1998, p.16).

One was a motion (0 quash the whole indictment on the basis of alleged defects of form.

C s mmmeee $ Cume furis Secundum, para. 1354(1,

12
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(Tbid., p.18). The other t?as a motion “to review and or nullify the amest and provisional
detenton of the accused person”. (Ibid., p.17). That refemred to the Urgent Motion which is
the subject of this appeal. This Urgent Motion was dated 19 Fcbrﬁary 1998 although bearing
a filing date of 24 February 1998; somehow, though not yet filed, reference was made to it at
the hearing on 23 February 1998. In my understanding, the habeas corpus motion of 29
September 1957 (filed on 2 Octobet 1997) was not referred to in the oral proceedings on 23
February 1993.

The appeilant is saying now (29 June 1999) that “the motion is stll pending”.”? But
he is saying that to the Appeals Chamber in response to the Appeals Chamber’s inquiry of 3
Tune 1999 as to the “dispasition of the wnt of Habeas Corpus that the Appellant asserts that
he filed on 2nd October 15977, What he is saying now he did not say before. Paragraph 9 of
his “Duplique” of 18 December 1998 (filed on 28 December 1998) did say that the habeas
corpus motion was never heard; but the appellant said that to the Appeals Chamber and not to
the Trial Chamber, and then only by way of stating an alleged consequence of the Prosecutor
being precipitated by the filing of the habeas corpus motion into filing the indictment.” He
did not claim that the habeas corpus “motion is sti]l pending” and demand a speedy hearing.
That simple statement was never made i his voluminous previcus pleadings. I have given
regsons why he did not make it and why he could not make it,

Finaily, if, confrary to the foregoing, the habeas corpus motion is “still pending™ as 1s
now asserted by the appellant, any delay in hearing it would merely ground action to suay
further proceedings on the basis of the docurine of abuse of process. As argued below, the
Appeals Chamber is not competent to grant relief on that basis in an interlocutory appeal. At
this stage, the Appeals Chamber must take Lhc‘view that the marter was one for the relevant

Trial Chamber alone.

12 papa 22 of the Appellant's Reply to the Prosecutor’s Response Pursuant to the Scheduling Order of 3rd Juge
1999, .
U gee alsa the heading of sectuon VT of the amended version of Appellant’s Bnef dated |3 February 1999,

- wmmeadt 73 Fabruary 1599, where he says thar there was “Refusa] to hear the Moticn of Habeas Corpus™.
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7. The delay in hearing the Urgent Motion

Among the things which led to its decision, the Appeals Chamber mentions “the delay
in hearing the Extremely Urgent Motion” (Decision, para. 109), that is to say, the Urgent
Motion which is the subject of this appeal. So the Appeals Chamber is finding that there was
such delay and that such delay is a ground of its decision.

The Urgent Motion was filed on 24 February 1998, but detexmined only op 17
November 1998. The facts show that, except for the first eleven weeks, the time was taken up
by the appellant in settling 2 dispute conceming arrangements for his legal representation.
(See annex 10 to Prosecutor’s Response, filed on 22 June 1999, being 2 letter from defence
counsel dated 12 May 1998). For this r=ason, the focus should be on the first eleven waeks.

The delay of cleven weeks was naticeable, but the material before the Appeals
Chamber does not =nable any conclusions to be safely drawn as to the reasons. In the case of
this appeal - an appeal from the decision of the Trial Chamber on the same motion ~ forry-
seven weeks have already gone by; that there is 2 good explanation does not efface the fact
that much time has passed. From the factual point of view, I do not believe that the Appeals
Charpber is iﬁ. a good position to link its decision to the time taken to bear the Urgent Motion.

From the jurtsdictional point of view, there is also a problem. It is evident that any
delay in hearing the Urgent Motion could zot have formed part of the matters put to the Trial
Chamber in the same motion as material to justify an objection based on lack of jurisdiction.
Since the appeal is from the decision of the Trial Chamber on the matters which were put to it
in support of the Urgent Motion, it follows that the Appeals Thamber has no competence to

consider any delay in hearing the Urgent Motion.
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8. If there was abuse of process, this did not lead to a lack of jurisdiction on the part of the

.
Tribunal

This section assumes that tbere was abuse of process in relation to pre-transfer
detention but considers whether this led to a “lack of jurisdiction™ within the meaning of Rule
72(D) of the Rules so as to enable the Appeals Chamber to act under that provision.

The appellant fell prima facie within the jurisdictional provisions of the Statute. A
possible argument is that to prosecute him notwithstanding the alleged breaches of his human
rights amounted to an abuse of process, that such abuse of process deprived the Trial
Chamber of jurisdiction, and that consequently there was a “lack of jurisdiction” within the
meaning of Rule 72(D). Does the doctrine of abuse of process support the proposition? In
particular, assun;ing that there were breaches of the appellant’s human rights so as to attract
the application of the doctrine, did the doctrine lead to a lack of jurisdiction?

Cases on the subject of abuse of process assume that the wrial court had jurisdiction, or
indced that a fair trial was perfectly possible in exercise of that very jurisdiction, but are
directed to the different question whether, in its discretion, the court should have permitted
that junisdiction to be exercised having regard to the public interest in maintaining the
integrity of the criminal justice system free of atfronts to the public copscience. (R. v. Lanf
and Shakzad, [1996] 1 WLR 104, HL, at p. 112, Lord Steyn; and see R. v. Mullen, The

Times, 15 February 1999 (CA)). In a leading case of 1994, Lord Griffiths made this clear
when he said that the question was “whether assuming the court has junsdiction, it has a
discretion to refuse 10 ry the accused™. (R. v. Horseferry Road Magistrates’ Court. ex parte
Bennert, 35 ILR 398, HL, at p. 390). In the words of Lord Lowry, “it 1s not junsdiction
which is in issue but the cxercise of a discretion to stay procesdings ...". (Ibid., p. ¢08).
Referring to another case, he said, “While that (magistrates’} court had jwisdiction to
emertain committal proceedings, the High Court decided that to permait the cciminal

proceedings against the accused to connnue would be an abuse of process of the couwrt (of
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trial)”. (Tbid., p. 411, origmal italics}. In other word:s, ‘be legal machinery had the capacity to
turm, but the particular circumnstances made it .unjust to a{low it to be put in motion.

Other cases, some from different counmies, could be cited; bﬁr, in my opinion, even
with any variations tbéy may show, they do not overthrow the basic position taken in Bennerr
as to the distinction, in the doctrine of abuse of process, between the #xistence of jurisdiction
énd a stay of its exercise. | am reinforced in this view by paragraph 74 of the Decision of the
Appeals Chamber, stating:

“It is important tc stress that the abuse of process doctrine may be invokcd as a
matter of discretion. It is a process by which Iuﬁgcs may decline to exercise the
court’s jurisdiction in cases where to exercise thaf. jurisdiction in light of serious
and egregious violations of the accused’s rights would prove detrimental to the
court’s integrity.”

[ interpret this to mean that the Appeals Chamber recognises that the doctrine of
abuse of process goes to discretiqn, and does not touch jurisdiction. Whercl differ is as to the
consequences on the appellate process of the Tribunal .of this distinction. Abjuring the
rigidity of tbe law but not shunmng its rigour, it appears to me that, since the concept of
abuse of process assumes the contipuing existeﬁce of the nommal fial jurisdiction and does
not remove 1t, where the concept is applied it cannot logically lead to the conclusion that
there was a *lack of jurisdiction.” |

To come back to the pre-ransfer detention in this case, if thers were any breaches of
human rights this could raise 2 question whether the junisdiction of the Tribunai should be
exercised; but this would not result in “lack of jurisdiction” within the meaming of Rule 72{D)
of the Rules. It i3 to the actual termas of tﬁat Rule that the discussion must turn when
‘considering the application of the doctrine. The refsrepce in the Rule to “jurisdiction™ seerus
to be a reference o “jurisdiction” as prescribed by the Statute. In the case of failure o comply

with a fundamental prnciple, such as that which requires an accused person to be promptly
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put before the Trial Chamber, the Statute itself can be interpreted to'mean that there is loss of
personal jurisdiction. However, T would besitate to give any larger meaning to the reference
to “jurisdiction” in Rule 72(D). More particularly, as set out in the Statute, the ingredients of
“jurisdiction” do not exclude 2 case in which there is jurisdiction in fact and in law, but in
which it would be an abuse of process for that jurisdiction to be exercised. The existence of
jurisdiction has to be separated from its exercise.

In effect, if there were any breaches of the appellant’s hurgan rights in respect of the
pre-transfer detention, this did not lead to “Tack of jurisdiction” within the meaning of Rule
72(D) of the Rules. It may be that the Appeals Chamber can indeed consider whether there

has been an abuse of procass, but not in an interlocutory appeal under that Rule.

9. Limits on the competence of the Appeals Chamlbér

That last remark leads to an observation or imro on the scope of the jurisdiction of the
Appeals Chamber. The Decision of the Appeais Cﬁamber states that “courts have supervisory
powers that may be utilised ip the interests of j@sticc. regardless of a specific violation”.
(Decision, para.76). The Decision makes it cle;zr- that these supervisory powers can be
exercised as between an appellate court and the c;ourt appealed from. The idea is a useful

oue. Bui, in applying it in the case of the International Criminal Tribunal for Rwanda,

i

caution is appropriate to the nature and structure of the Trbunal.

Without questioning its validity, it may be observed that the system of interlocutory
i
appeals, as introduced by the Rules, goes somewhat beyond the strict international

requirement relating to a right of appeal.'* This does not relieve the Appeals Chamber of its

(

duty to exercise with vigour any jurisdiction whic'h it has; but it at least serves to emphasise

the point that, hewever robustly the Appeals Chamber does so, it has o confine itself within
| _

the framework of the scheme under which it 1s empowered to act.

|
|
!

. I .
Y Cf Astcle 14(5) of the ICCPR, reading, “Everyone convicted of a crime shall have the night 1o his
conviction and scntence being teviewced by a higher mibunal according to faw"”.
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To hold that the interlocutory appellate provisions of Rule 72(D) of the F ules cover &
case relating to pre-transfer delay imvolves 3 stretching of that provision, That stetching can
only be justified on the view that the Appeals Chamber may act as if it were endowed with
inherent authority to supervise all the activities of an inferior court. I believe that the Appeais
Charober will accept that it does not have that power; that it does not have overall
surveijlance or general oversight of the workings of a Trial Chamber as if the latter were an
inferior court as undcﬁtood in some systems; that it may not intervene on the basis that it has
competance to do so Wherever it is disposed to take the view that something wrong was done.
For to do so would amount to an impewmmissible amendment of Article 24 of the Statute of the
Tribunal and an unlawful expansion of the province of actiont thereunder assigned to the
Appeals Chamber.

The first mstance junsdiction of the Tribunal has been confided to the Tral
Chambers. Save where it can clearly be demonsirated that the Appeals Chamber has power
to intervene, the process is to be administered by the Trial Chambers - erTors or no errors.
They are the judiciary too. Even a final court of appeal makes errors, as witness cases in
which it overruies its own previous decisions, The reason, if one were needed, is that it “is
common knowledge that courts of law and other tribumals, however praiseworthy their
intentiops may be, are not infallible™.!” Their fallibility is part of the entire systero; it has to
be accepted. A system of appeals may provide a remedy; but it is necessanly limited. And
the limits must be observed if the system 1s not to coflapse. In one jurisdiction, it was once
astirnated that about 33 per cent of all appeals succeeded, whether from the tower courts © an
intermediate court of appeal or from the larter to the final court of appeal. Thus, there was
“no ceason for believing that if there was a higher tribunal still the proportion of successful

appeals to it would not reach at least that figure”. 6

% Effect of Awards of Compensation made by the United Nations Administrative Tribunal. Advisory Opinion,
[.C.J Reports (954, p. 47, arp. 86, Judge Hackworth, disscaung.
% Lord Jusdee Atkin, "Appeal in Eggiish Law™” (1927-29), 3 Camb. LS. 1, atp. 9.
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With that sobering thought in mind, it seems to me that the Appeals Chamber cannot,
in an interlocutory appeal, give a remedy simply because it considers that there were breaches
of the appellant’s buman rights. It can do so only if such breaches deprived the Trial
Chamber of jurisdiction. In this case, with the exception of post-teansfer delay (which rested

on a specific Rule of fundamental irnportance), they did not,

10. Conclusion

In an opinion which I appended to the decision in Prasecut;?r v. Kovacevic (ICTY,
Appeals Chamber, 2 July 1998) I referred to United States v. Lovasco, 431 U.S, 783(1977).
Recalling that opinion, paragraph 94 of the Decision of tbe Appeals Chamber in this case
refers to United States v. Scort (437 U.S. 82 (1978) and states that, in that case, in “a dissent
filed by four of the Court’s nine Justices, (including Justice Marshall, the author of the
Lovasco decision), the Lovasco holding regarding pre-indictment delay was characterised as
a ‘disfavoured doctrine™".

That, no doubt, is a possible interpretation of what the minority i Scorr beld. It may,
liowever, be of some interest to note that what the minority in Scort actually said was that the
decision 1o Scott itself “may be limited to disfavoured doctrines like pre-accusation delay.
See geaerally United States v. Lovasco, 431 U.S. 783(1977)". That is all that the minority in
Scote said on the question of Lovasco. For myself, I understand the munonty in Scott to be
referting the reader “generally” to Lovasco for information about “disfaveured doctrines like _
pre-accusation delay”, and pot to be saying that the specific holding ia Lovasco regarding the
pre-indictment delay in that case could be charactenised as a “disfavoured doctrine”’,

More particularly, I am inclined to the view that the general if bref remark of the
;niuoriry m Scott was not intended to cast doubt on the particular Lovasce holding (which
was matenal to tbe tssue in Kovacevic) that "prosecutors are under no duty to file charges as

saou as probable cause exists but before they are satistied that they wiil be able to astablish
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the suspect's guilt be;;ond a reasonable doubt”. T should not think that the minority in Scott
(inctusive of Justice Marshall who authored that statement) intended to question it; the
majority did not. 'I'hé statement looks to me like good law,

On the other hand, I would indeed bave a difficulty with Lovasco if it was promoting
the idea that any kind of pre-accusation defay, however extravagant, could be disregarded on
the ground of prosecutorial discretion. But I doubt that it was really doing so; I note that it
recognised that a “tactical” delay would be impermissible. That there should be some
limitation on pre-accusation delay makes senss. However, for the reasons given above, [ do
not copsider that it is competent for the Appeals Chamber to consider whether any limitation
was breached in the circumstances of this cass.

Accordingly, [ regret my inability to support the Decision of the Appeals Chamber so
far as pre-transfer delay is concerned. I agree with the Decision with respect to the three-
month delay between transfer and imitial appearance. For the reasons mentioned above, [ do
not, however, agree with item 4 of the disposition, directing “the Registrar to make the
necessary arrangements for the delivery of the Appellant to the Authorities of Cameroon™;
the appellant should be simply sst at liberty and provided with reasonable facilities o leave

Tanzaniz, if he so wishes. On this basts, and subject to these qualifications, { would also

allow the appeal.
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