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1. The Appeals Chamber of the Internat:lonal Criminal Tribunal for the Prosecution of Persons
Responsible for Genmlde and Other Serious Violations - of Internat:onal Humanitarian Law
Committed in the Terntory of Rwanda and Rwandan Citizens Responsmle for Genocide and Other
Such Violations Conmlitted m the Temtory of Nelghbounng States between 1 January 1994 and
31 December 1994 (“Appeals Charnber” and “Tribunal”; respecuvdy) is seised of appeals by
Emmanuel Rukundo and the Prosecutlon against the Judgement pronounced on 27 February 2009
and filed in wrmng on 13 March 2009 by Trial Chamber II of the Tribunal (“Trial Chamber”) in the

case of The Prosecutor v. Emmanuel Rukundo (“Trial Judgement”)
I. INTRODUCTION
A. Background

2. | Emmanuel Rukundo was born on 1 December 1959 in Mukingi Commune, Gitarama
Prefecture, Rwanda.” He was ordained as a priest on 28 July 1991.% In February 1993, Rukundo was
appointed as a military chaplain for the Rwandan army, a position he maintained throughout the

relevant events.*

3. The Trial Chamber. convicted Rukundo for committing genocide through his participation in
the killing of Madame Rudahunga and the causing of serious bodily harm to four other Tutsis who
were abducted from Saint Joseph’s College, the abduction and killing of Tutsis from the Saint Léon
Minor Seminary, and the sexual assault of a Tutsi woman at the semjnary.5 In addition, it convicted
Rudahunga and for extermination as a crime agalnst humanity for hlS pa;m(:lpanon in the abduct:lon
and killing of Tutsis from the Saint Léon Minor Seminary.’ The Trial Chamber sentenced Rukundo

to a single term of 25 years of imprisonment.s

B. The Appeals

4, Rukundo challenges his convictions and sentence.” He requests the Appeals Chamber to

overturn his convictions or, in the alternative, to reduce his sentence.'® The Prosecution responds

! For ease of reference, two annexes are appended: Annex A — Procedural Background; Annex B — Cited Materials and
Defined Terms. '

2 Trial Judgement, para. 4.

* Trial Judgement, para. 4.

* Trial Judgement, para. 4.

S Trial Judgement, paras, 568, 569, 573, 576.

® Trial Judgement, para. 585.

7 Trial Judgement, para. 590.

% Trial Judgement, para. 608,

9 Rukundo Notice of Appeal, paras. 8-110; Rukundo Appeal Brief, paras. 6-340.
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that all grounds-of his appeal should be dismissed."’ Rukundo has divided his arguments into five
categories: vio’laﬁ_ons of fair tnal rights, e;rﬁ.)‘rs‘.df law, errors relating to the alleged recantation by
Prosecution Witness BLP, errors of law and fact in the evaluation of the evidence, and appeal
against the sentence. Wlthmthese "céteg_gﬁes the AppealsChambetrhas ‘identified nine grounds of

appeal, which it has considered in relation to each main event.

5. The Prosecution presents one ground of appeal challenging Rukundo’s sentence.'” The
Prosecution requests the Appealé-(?hamber to increase Rukundo’s sentence to imprisonment for the
remainder of his life or, alternatively, to remit the issue of scnteﬁcing to the Trial Chamber to
reconsider the appropriate s_ehtehce within the proper legal framework."” Rukundo responds that the

Prosecution’s ground of appeal should be dismissed."

6. The Appeals Chamber heard oral suﬁnﬁssions regarding these appeals on 15 June 2010.

" Rukundo Notice of Appeal, p. 20; Rukundo Appeal Brief, p. 68.

' Prosecution Response Brief, para. 251.

12 prosecution Notice of Appeal, paras. 1-4; Prosecution Appeal Brief, paras. 1-91.
13 Prosecution Notice of Appeal, para. 4; Prosecution Appeal Brief, paras. 4, 11, 91.
" Rukundo Response Brief, p. 25.
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1L STANDARDS OF APPELLATE REVIEW

7. The Appeals Chamber recéll-s the app-}icéblcétandards of appellate review pursuant to
Article 24 of the St,atutﬂ. The Appeals Chamber TeViews. only errprs of law Whlch invalidate the
decision of the Trial. Chamber and errors of fact whlch have occasmned a rmscamagc of justice.

8. Regarding errors of law, the App_cals Chamber has stated:

Where a party alleges that there is an error of law that party must advancc argnments in support of
the submission ‘and explain how the error: invalidates the decision. However, if the appellant 8
argumerits: do not support the. contention, that party does not- automaupal]y loge its point since the
Appeals Chambcr ‘may step in'and, for other teasoris, flnd in favour of thc contention that there is
an ‘error-gf: iaw :

9. Where the Appeals Chamber finds an error of law in the trial judgement arising from the
application of an incorrect legal standard, the Appeals Chamber will articulate the correct legal
standard and review the relevant factual findings of the Trial Chamber accbrdingly ' In-so doing,
the Appeals- C]:iamber not. cmly corrects the legal error, .but, when necessary, also applies the correct
legal standard to- the evidence contained in the trial record and determines whether it is itself
convinced bcyond reasonable doubt as to the factual findmg challenged by the appellant: before that
finding may be confirmed on appeal,'®

10.  Regarding errors of fact, it is well established that the Appeals Chamber will not lightly
-~ overturn findings 'o_‘f fact made by the Trial Chamber: '
- Where. the Defence alieges an erroneous finding of fact, the Appeals Chamber must give deference

to the Trial Chamber that received the evidence at trial, and it will onlly inferfere in those fmdmgs

where nio teasonable trier of fact could have reached the same finding or where the finding is

wholly-erronegus. Furthermore, the erroneous finding will be revoked or revised only if the error
occasioned a miscarriage of justice.'

11. A party cannot merely repeat on appeal arguments that did not succeed at trial, unless it can
demonstrate that the Trial Chamber’s rejection of those arguments constituted an error warranting

the intervention of the Appcals Chamber 2 Arguments which do not have the potential to cause the

'* Nchamihige Appeal Judgement, para. 7, Bikindi Appeal Judgement, para. 9; Zigiranyirazo Appeal Judgement,
pare. 8. See also Mrksic and Sljivancanin Appeal Judgement, para, 10,

Ntakirutimana Appeal Judgement, para. 11 (internal citation omitied) See alse Nchamihige Appeal Judgement,
para. 8; Bikindi Appeal Judgement, para. 10; Z;giranytrazo Appeal JudgemenL para. 9, Mrks$ic and Sljivancanin Appeal
Judgement para. 11,

7 Nchamihigo Appeal Judgement, para. 9; Bikindi Appeal Judgement, para. 11; Zigiranyirazo Appeal Judgement,
para. 10. See also Mrk§ic and Sljivancanin Appeal Judgement, para. 12.

Nchamihigo Appeal Judgement, para. 9; Bikindi Appeal Judgement, para. 11, Zigiranyirazo Appeal Judgement,
?ara 10. See also Mrkfic and S‘ijani’amn Appedl Judgement, para. 12.
¥ Krsti¢ Appeal Judgement, para. 40 (internal citations omitted). See also Nchamihige Appeal Judgement, para. 10;
szmdl Appeal Judgement, para. 12; Zigiranyirazo Appeal Judgement, para. 11.

® Nchamihigo Appeal Judgement, para. 11; Bikindi Appeal Judgement, para, 13; Zigiranyirazo Appeal Judgement,
para. 12. See aiso Mrk§ic and S{uvancanm Appeal Judgement, para. 16.
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impugned decision to be reversed or revised may be immediately dismissed by the Appeals

Chamber and need not be considered on the fr’li_&ri’téiu

12, In order for the Appeals Chamber to assess arguments on appeal, the appealing party must
provide prééisie .referané‘_es' fq’ ralcvanttranscnptpages or paragraphs in the c'-lecision:or' jlidgemenl to
which the challenge is made.? Moreover, fhe Appeals Chamber cannot be expected to consider a
party’s submissions in detail if they are obscure, c_ontr_édictery, vague, or suffer from other formal
and obvious i‘nsufﬁci_encies;” Finally, the Appeals Chamber has inherent discretion in selecting
which submissions merit a _detai-llcd:rcas-onéd._'opinion in writing, and it will dismiss arguments

which are evidently unfounded without providing detailed reasonin g

2 Nchamihigo Appeal Judgement, para. 11; Bikindi Appeal Judgement, para. 13; Zigiranyirazo Appeal Judgement,
?ara. 12. See also Mrksic and Sljiivancanin Appeal Judgement, para, 16. ‘ '

? Practice Direction on Formal Requirements for Appeals from Judgement, para. 4(b). See Nchamihigo Appeal
Judgement, para. 12; Bikindi Appeal Judgement, para. 14; Zigiranyirazo Appeal Judgement, para. 13. See also Mrksic
and Sljivancanin Appeal Judgement, para. 17.

2 Nchamihigo Appeal Judgement, para. 12; Bikindi Appeal Judgement, para. 14; Zigiranyirazo Appeal Judgement,
para. 13. See also Mrk§ic and Shjivancanin Appeal Judgement, para. 17.

* Nchamihigo Appeal Judgement, para. 12; Bikindi Appeal Judgement, para. 14; Zigiranyirazo Appeal Judgement,
para. 13. See also Mrksic and Sljivan¢anin Appeal Judgement, para. 18.

4
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III. APPEAL OF EMMANUEL RUKUNDO

13, The Tﬁ-aif{:chahabef fpﬁn_d that, in Apr111994, Rukundo together with soldiers abducted
Madame Rﬁdaﬁ.unga,'tWo of 'hef children, and tﬁvo other 'Tutsi. civilians from Saint Joseph’s College
at Kabgayi in Gitarama Préfecture.” Ma‘damc Rudahunga was 'killed_, and the other four Tutsis were
severely beaten by ;.thé, asm'dtimfs.zﬁ B@ééd bn- hls tale 1n this incident, the Triﬁl_ Chambér convicted
Rukundo of c_om‘mitfi:ng_ éjénocide ‘by. killing Madame Rud'ahtinga aﬁd_causing serious bodily harm
to the others.*" It also 'ebnvicted- him of committing murder as'a crime against humanity based on
Madame Rudahunga’s death.” |

14,  The Trial Chamber also found that, between mid-April and the end of May 1994, Rukundo,
soldiers, and Interizhamwe participated on at least four occasions in the abduction and killing of
Tutsi refugees frém the Saint Léon Minor Seminary in Gitarama Prefecture.”’ For these events, the
Trial Chamber convicted Rukundo of committinig genocide and extermination as a crime against

hum_&'mity.30

15.  The Trial C_hélmbcr did -not find that Rukundo physically or personally killed or caused
serious bodily harm to any of these victims. Rather, relying on the more expansive definition of
committing under Article 6(1) of the Statute articulated in the Gacumbitsi and Seromba Appeal

Juclgemvant_s,-31 the Trial Chamber determined that Rukundo’s actions were “as much an integral

16. Rukundo submits that the Trial Chamber erred in law in convicting him for these crimes on
the basis of committing under Article 6(1). of the Statute because he lacked adequate notice that he
was being prosecuted on this basis and because the Trial Chamber’s factual findings do not support
this form of responsibility.” In this section, the Appeals Chamber considers whether Rukundo had
notice that he was being charged with committing these crimes under Article 6(1) of the Statute.

» Trial Judgement, para. 171.

25 Irial Judgement, para, 171.

>’ Trial Judgement, para. 569.

% Trial Judgement, para. 585.

» Trial Judgement, paras. 364, 570.

* Trial Judgement, paras. 573, 590.

*! Trial Judgement, para. 562, citing Gacumbitsi Appeal Judgement, para. 60, Seromba Appeal Judgement, para. 161,
Ndindabahizi Appeal Judgement, para. 123, See also Trial Judgement, para, 583.

*2 Trial Judgement, paras. 563, 571. '

** Rukundo Notice of Appeal, paras. 16, 17, 25, 26; Rukundo Appeal Brief, paras. 10-12, 21, 22, 39, 51.

' 5
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17.  The Appeals- Chambef notes that it is unclear for which specific conduct Rukundo argues
the Trial Chamber erred i inlaw. in convmtmg hu:n of havmg commltted genocide and crimes against
humamty Rukundo only spemﬁcally refers o paragraphs 562 563 571, and 590 of the Trial
Judgement.** These paragraphs are related to: (1) genocude through the killing of Madame
Rudahunga and the beau_ng of her two children and two other Tutsi ctvilians sometime in April
1994 under"Count 1 of 't_h_é Indictment; and (i) genocide and -extermination as a crime against
humanity through the. a-oduction and subsequent klllmg of Tutsi réfugces from the Saint Leéon Minor
Semmary at Kabgay1 in Gltarama Prefecture bctween mld Apr:l and the end of May 1994 under

Counts 1 and 3 of the Indlcunent

18.  However, the Appe__a_ls Chamber notes that the killing of Madame Rudahunga constitutes the
actus reus of both murdcr as a crime against humanity under Count 2 of the Indictment and, in part,
of genocide under Count 1 of the Indlctment The Appeals Chamber therefore understands that

Rukundo also. asserts that the Trial Chamber erred in law in con\uctmg him of havmg committed

. murder as a crime ag-amst hu-mamty under Count 2 of the Indictment.

2. Alleged Defects in the Form of the indictment

19.  The chapeau paragraphs charging individual criminal responsibility for all three counts in

the Indictment contain the following similar language:

-Pursuant: 1o -Adticle 6 <(1)-of -the Statute, the--acoused, ‘Emmanuel-RUKUINRO, is individuallty

responsible Tor the crime [...] because he planned, instigated, ordered, commitied or otherwise

aided and abetted in. the planning, preparation or execution of this crime [...]. With respect to the

commission of this crime, Emmanuel RUKUNDO {...], ordered, instigated, or aided and abetied

soldiers, armed civilians and [the] interahamwe [...] to do the acts described below [.,.]. The

ga{ﬁcual?rs that give rise to his individual criminal responsibility are set forth in paragraphs [...]
elow,

20.  Although these introductory paragraphs of the Indictment mention all forms of
responsibility under Article 6(1) of the Statute, the specific paragraphs related to the relevant crimes

* Rukundo Notice of Appeal, para. 16, referring to Trial Judgement, paras. 563, 571; Rukundo Appeal Brief, an. 6, 10,
referring to Tnal Judgement, paras. 362, 563, 571, 590. See aiso Rukundo Reply Brief, para. 5. During the Appeal
hearing, Rukundo specified that he is only referring to the abductions and killings related to the Saint Léon Minor
Scmmary and Saint Joseph's College. See T. 15 June 2010 p. 22.

® The Appeals Chamber notes that the Trial Chamber did not use the term “committing” in iis legal fmdmgs regarding
extermination as a ¢rime against humanity. Trial Judgement, para. 590. In Ground 6, the Appeals Chamber finds that
the Trial Chamber implicitly found that Rukundo commitied extermination as a crime against humanity in relaiion 1o
the abductions from Saint Léon Minor Seminary. See infra Section lLF.l1.e (Rukundo’s Role in Committing the
Crimes).
* Trial Judgement, paras, 569, 585.
*? Indictment, pp. 3, 4, 8-10.
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underpinning Rukundo’s convictions are more limited and expressly refer only to ordering,

instigating, and aiding and abetting.**

21, Rukundo submits that the Trial Chamber erred in law in convicting him for “commilting”
genocide ‘and éri3ines against humarﬂtysglﬂe avrs thatthe Trlal Chamber aékm')\;vledged that the
form of individual criminal resﬁoﬂsibi‘l_i‘ty alleged in the Indictment was ambiguous,*’
Consequently, he argues that he had inadaquaté notice of the nature of his participation in the

crimes to prepare his defence.*’

22.  Rukundo argues that the térm “committed” ap_'lﬁ_'c_:ars three times in the Indictment, in the
chapeau paragtaphs alleging 1nd1v1dua}cnnnnal responsibility for 'each count, which specify the
particulars of cac;h _cﬂ.me',42-Hc-.:%'ssﬂs' that the Trial Chamber recog-_nised that only the chapeau of
 the concise statement of facts for Counts 1.and 2 in the Indictment referred to the commission of the
crimes, while the paragraphs sctﬁﬁg out specific factﬁal allegations underpinning his individual
criminal rcsp_qng_ipili'fy= lirnit Rukunde’s ‘participation to erdering, ina_‘éti:g_étip g, or aiding and abetting
the said c_ri-més_-.‘?’ Rukundo- .comé_l;ds .t'hat the alleged specific form(s) ;c.)f 1nd1v1dua1 criminal
responsibility must be clea.ﬂy- set -'0u't"in the Indictment in relation to cach_'indiﬁ'dUal count and that
the Prosecution was requested to av1d merely quoting all the forms inc_luded in Article 6(1) of the

Statl.l_l;e.“‘4

23. . Rukundo further arglies_that_ the ambiguity in the Indictment was not clarified by the
Prosecution Pre-Trial Brief, as sugges_t__ed-by the Trial Chamber, or by the Prosecution’s opening

‘statement.* Rukundo-claims that he understood that his individual criminal responsibility was only -

based on “ordering, instigating or aiding and abetting” the said crimes under Article 6(1) of the

* Indictment, paras, 10(ii), 12, 22, 27.
* Rukundo Notice of Appeal, para. 16; Rukundo Appeal Brief, paras. 10, 22.
* Rukundo Notice of Appeal, para. 15; Rukundo Appeal Brief, paras, 10-12, 21. With respect to Rukundo’s argument
that the Trial Chamber acknowledged that the form of liability alleged in the Indictment was ambiguous, the Appeals
Chamber notes that the Trial Chamber referred to joint criminal enterprise in particular and not 1o “committing” in
§eneral. See aiso Rukundo Reply Brief, para. 10.

' Rukundo Notice of Appeal, para. 16; Rukundo Appeal Brief, paras. 12, 22.
** Rukundo Appeal Brief, para, 13. The Appeals Chamber notes that Rukundo incorrectly refers to “the preamble 1o
paragraphs 2, 21 and 23" of the Indictment, However, the Appeals Chamber understands from his Appeal Brief that
Rukundo means to refer to the chapeau paragraphs alleging individual criminal responsibility for each count, more
sPecifically the preamble to paragraphs 3, 22, and 24,
* Rukundo Notice of Appeal, para. .15, referring to Trial Judgement, paras, 25-27; Rukundo Appeal Brief, para. 11,
referring to Trial Judgement, paras. 25, 27, 31. '
* Rukundo Appeal Brief, paras. 18, 19, referring to Blagoje Simic¢ Appeal Judgement, para. 22, Gacumbitsi Appeal
Judgement, para. 122, .
* Rukundo Appeal Brief, paras. 11 (referring to Trial Judgement, para. 31), 14, 15 (referring to T. 15 November 2006

p. 3}
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Statute, not on “committing”, and, thetef;}re, "'fha_t he was not informed of the nature of his
participation in the crimes, s.tiiffg’:rjng scr.ioﬁs'_pf:':juﬁice as a result.*®
24, Fmally, Rukundo argucs that thc Tna.l Chamber errf:d 111 rclymg on the more expansive

definition of “cormmttmg under Armde 6(1) of the Stamte aruculated in the Gacumbzts: Seromba,
and Ndindabahizi Appeal J udgements bscause unhke in the presant case, the 1nd1ctments in those

cases mention “‘committing” unamb1guously and no other forms of responsibility could capture the
acts of the three accused.® .Thcrefore, Rukundo- contends that his case is not comparable to those

03868.49

25. - The ‘Prosecution responds that ‘Rukunde’s role as-a principal perpetrator of -the crimes,
including his presg:nce'ét the crime scenes, 1s described Wit_h suifficiﬁnt_dctail'_in the Indictment.”
Furthermor_e, it argues that -Ruklgnde was aware of the material facts necessary for the preparation
of his defence.”! In particular, the Prosecution asserts that the Indictment contains seven variations
of the word “cormmt and that the chapeau paragraphs allcglng 1nd1V1dual crlmmal respon51b1hty
for ‘each count spec1ﬁcally charge Rukundo with comnuttmg the cnmes under Artlcle 6(1) of the
Statute.*

26. The besecutio_n also cqntends.that the issue is not whether an Indibtment contains specific
words but whether, when considered as a whole, it meaningfully gives the accused sufficient notice
of the nature of the charges in order to prepare an effective defence.” The Prosecution relies on
paragraph 14 of the Indictment™ regarding_ the crime of causing serious mental harm through sexual
assault to.argue that the Indictment clearly indicated that Rukundo. physically committed genocide

and that he “understood” or “must have understood” the nature of the charge against him.*

27.  The Prosecution submits that, in any event, a defective indictment may be cured “by giving
timely, clear and consistent notice to the Defence” and that, in this case, such notice was given
through the Prosecution’s Pre-Trial Brief, opening statement, Final Trial Brief, and closing

statement.”™ Tt further contends that the time to raise objections based on lack of notice is at the pre-

40 > Rukundo Notice of Appeal, paras. 16-18; Rukundo Appeal Bricf, paras. 16-18,
47 See Trial Judgement, para. 562, citing Gacumbitsi Appeal Judgement, para. 60, Seromba Appeal Judgement, para.
161, and referring to Ndindabahizi Appeal Judgement, para. 123.
T 15 June 2010 p. 23.
T, 15 June 2010 p. 23.
*° Prosecution Response Brief, para. 18.
> > Prosccution Response Brief, paras. 18, 19.
32 Prosecution Response Brief, para, 17.
*¥ Prosecution Response Brief, para. 16, referring to Gacumbitsi Appeal Judgement, paras. 122, 123, 165.
> Paragraph 14 of the Indictment reads as follows; *[...] Emmanue} RUKUNDO [...] took a young Tutsi refugee
woman into his room, locked the door, and sexually assaulted her. [...]".
** Prosecution Response Brief, paras. 18, 19, See also Rukundo Reply Brief, para. 4.
*® Prosecution Response Brief, paras. 20, 21. See also Rukundo Reply Brief, para. 6.
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trial stage or when “the ewdence of an.allegedly new matgriﬁl* fact is introduced” . and that
Rukundo’s failure to abject in atlmely maﬂnerled 10 a shiftin ‘e' burden of proof, requiring him to
demonstrate that his ability to defend himself has been materially impaired.”’

28 The V-Pz_'os.écutioﬁ :él.air_n:sj; thatthewhole trlal record sh_oWs that Rukundo knew or, at least,
should have under_stood thét he Wﬁs_ charged with “comumitting” under Article 6(1) of the Statute.”®
In particular, it submits -that R.ukundo specifically acknowledged, in his preliminary motion of
17 Seplember 2002, that he ;wa;s-c_ﬁa;rrgedwith “committing”.* It-further submits that Rukundo’s
objeetion in his Final Trial Bncf to thé insufficient pleé.ding of joint cﬁnﬁnal enterprise, on one
hand and his failure to argue that he was not charged with committing, on the other, indicate that he
kncw he was charged with * camrmttmg” and did not take issue with the chargc Fmally, with
regard to both the killing of Madame Rudahunga and the beating of her two children and two other
Tutsi civilians abducted_ from Samt Joseph’s College and the abduction and subsequent killing of
Tutsi refugees from the Saint Léon Minor Seminary, the Prosecution contends that the Indictment
mentions Rukuncﬂo s presence .at-the-scenes of the crimes, indicating his. role .as both * “a.principal

perpetrator” and “integral to the commission of the crime”.”’

The Prosecution points out that
Rukundo’s defence theory is a"blanket denial of his involvement in these crimes and that he “failed
to demonstrate how his defence would have been different had he known that he was charged with

‘committing>” or “how his ability to prepare his defence was prejudiced” %

29.  The Appeals Chamber has previously emphasized that “[t]he charges against an-accused and
the material facts supportmg those charges must be pleaded with sufficient precision in an
indictment 50 as to prov1de nouae to the accused”.5* An indictment which fails to duly set forth the
specific material facts underpinning the charges against the accused is clr:fs':ctlve.64 The defect may

be cured if the Prosecution provides the accused with timely, clear, and consistent information

57 Prosecut:lon Response Brief, paras. 22, 23. See also Rukundo Reply Brief, para. 7.

Prosecunon Response Brief, para. 24.

Prosecutlon Response Brief, para. 24.

Prosecunon Response Brief, para. 24,

' Prosecution Response Brief, paras. 25, 26. See also Rukundo Reply Brief, para 5. The Prosecution claims that,
contrary to Rukunde’s submissions, the Trial Chamber correctly applied the more-expansive definition of “committing”
under Article 6(1) of the Statuie articulated in the Gacumbitsi, Seromba, and Ndindabahizi Appeal Judgements, because
the indictments in those three cases were drafied similarly to the Indictment in the present case. In particular, the
Prosecution contends that each.indictment has a chapeau paragraph mentioning all forms of responsibility but that the
paragraphs related (o the factual particulars of the crimes did not refer to commission explicitly. The Prosecution
submits that, in light of these three Appeal Judgements, it would be inconsistent to find that the Indictment in the
present case was deficient. See T. 15 June 2010 pp. 43, 44, 46-48, referring to Gacumbitsi Appeal Judgcmcnt paras. 59,
60 Seromba Appeal Judgement, paras, 171, 182, 190, Ndindabahizi Appeal Judgement, para. 123,

% prosecution Response Brief, paras. 25, 26,

8 Muvunyi Appeal Judgement, para. 18, referring to Seromba Appeal Judgement, paras. 27, 100, Simba Appeal
Tudgement para. 63, Muhimana Appeal Judgement, paras. 76, 167, 195, Gacumbitsi Appeal Judgement, para. 49,
Ndmdabahiza Appeal Judgement, para. 16,

® Nahimana et al. Appeal Judgement, para. 322; Ntagerura et al. Appeal Judgement, para. 22; Niyitegeka Appeal

Judgement, para. 195; Kupreskic et al. Appeal Judgement, para. 114,
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detailing the f;{ctualfbasis underpinning the charge. 6 However, a clear distinction ‘has to be drawn
between vagueness in-an mdmtment and an indictment omitting certain charges altogether. * While
it ig: posmble as stated above to remedy the vagueness of an lnchctment srml:tcd charges can be
1ncorporatcd mto 'thc _,mdlctmcnt onl’y by a fermal amandment pulrsuant o Rule 50 of the Rules.®’

Finally, in rcachmg ItS judgement a Trial Chambe:r can only convmt the accused of crimes that are

charged in the 1ndlctment

30.  The Appeals Chamber recalls that the practice bf both the Tribunal and the ICTY requircs
the Prosecution to plead the spec1ﬁc forms of individual criminal responmblhty for which the
accused is being charged The Prosecunon has repeatedly been dlscouraged from sunply restating
Article 6(1) of the Statute, nless it intends to rely on all of the forms of 1nd1v1dual criminal
responsibility comai_ned therein, because of the ambiguity that this causes.”

31 B‘earing these principles in mind, the Appeals Chambér addresses whether the Trial
Chamber errcd in law in conthmg Rukundo for his crimes relatmg to Sa:mt Joseph’s Collegc and

the Samt Lcon Mlnor Senunarj,r bascd on “committing”.”’

32.  The Appeals Chamber notes that, when considering whether joint criminal enterprise was

pleaded as a form of individual criminal responsibility in the 'Indicuhcnt, the Trial Chamber held:

Indeed, the majority of the paragraphs set but specific factual allegations and state only that
Rukundo “ordered, instigated or aided and abetted” the killing of Tutsi. The reference to
“commission” in-the two paragraphs relating to individual criminal rasponsxblhty is particularly
ambiguous . when read in light of the particulars allegedly giving rise to. individual criminal

o Muvunyi Appeal Judgement, para. 20, referring to Seromba Appeal Judgement, para. 100; Simba Appeal Judgement,
para. 64; Mukhiimana Appeal Judgement, paras. 76, 195, 217; Gacumbitsi Appeal Judgement, para. 49. See also
Ntagerura et al. Appeal Judgemenit, paras, 28, 65.

% Karera Appeal Judgement, para. 293; Mtagerurg et al. Appeal Judgement, para. 32. See also Muvunyi Appeal
Judgement, para. 20, citing The Prosecutor v. Bagosora et al., Case No. ICTR-98-41-AR73, Decision on Aloys
Ntabakuze's Interlocutory Appeal on Questions of Law Raised by the 29 June 2006 Trial Chamber I Decision on
MOI:IOI] for Exclusion of Evidence, 18 September 2006 (“Bagosora et al. Decision of 18 September 20067), para. 30.

" Karera Appeal Judgement, para. 293; Ntagerura et al. Appeal Judgement, para, 32. See also Muvunyi Appeal
Judge,ment para. 20, citing Bagosora et al. Decision of 18 September 2006, para. 30.

% Muvunyi Appeal Judgement, para. 18, Nahimana et al. Appeal Judgement,- para. 326, Ntagerura et al. Appeal
Judgcmem para. 28; Kvocka et al, ‘Appeal Judgement, para. 33.

% Semanza Appeal Judgement, para. 357, Blagoje Simi¢ Appeal Judgement, para. 21; Blaskic Appeal Judgement, para.
215. See also Niakirutimana Appeal Judgement, para. 473; Aleksovski Appeal Judgement, para, 171, n. 319; Prosecutor
v. Radoslav Brdanin and Momir Talid, Case No. IT-99-36-PT, Decision on Objertions by Momir Tali¢ to the form of
the Amended Indictment, 20 February 2001 ("Brdanin and Tali¢ Decision of 20 February 2001”), para. 10; Prosecutor
v. Milorad Krnojelac, Case No, IT-97-25-T, Decision on Preliminary Motion on Form of Amended Indictment, 11
February 2000 (“Krngjelac Decision of 11 February 20007), para. 60.

" See, e.g., Semanza Appeal Judgement, para, 357; Niakirutimana Appeal Judgament, para. 473; Krngjelac Decision of
11 February 2000, para. 60,-Aleksovski Appeal Judgement, para. 171, n. 319 Delal:c" et al. Appeal Judgement, para.
351 Brdanin and Talic Decision of 20 February 2001, para. 10.

" Rukundo was also convigted for comumitting genocide for causing serious mental harm to a Tutsi woman at Saint
Léon Minor Seminar as a result of sexuvally assaulting her. See Trial Judgement, paras. 574-576, Paragraph 14 of the
Indictment provides clear notice that he committed this crime, and Rukundo does not challenge this notice under this
ground of appeal. See also Rukundo Reply Brief, paras. 4, 5; T. 15 June 2010 p. 22,
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respons:lbﬂlty whmh refer only to the Accused’s mode of partmc1pat10n a8 “ordenng, instigating or
amdmg and abettmg

Accordmgly, the Tnal Chamber found - that. “the pleadmg of ]'_]omt criminal enterprise] in the

_Indlctment dees not prowd_ adequate net:tee to _" "undo] of hig- alleged 1nv01vement in a [joint

ctiminal enterpnse] and 1s defecuve ” 73 Tl'us eenelus:m is cleaﬂy cens:stent with a plaln reading of
the Indictment that the relevant forms of responsﬂalhty for the cnmes were ordering, instigating,

and aiding and abetting, as specifically pleaded in the relevant pawagraph_s.

33.  The three ahapean peragraphs allegmg i:ndividual criminal responsibility for each count in
the Indlctment start w1th a verbat:m reproductlen of Arttele 6(1) of the Statute statmg that Rukundo
“planned mstlgated ordered, commltted or othe _'.tse mded and abetted 1n the plannmg, preparanon
or execution of. th[e] cnme[s]” ™ The Appeals Chamber is of the opinion. that in ‘this case this broad

formulation is simply an mtroducnon to the more spemﬁc paragraphs contained under each Count.

34, The Aeals Ghamber notes .that- the three chapeau paragraphs. further state that “fw]ith
respect to the comrmsswn of thle] crimefs]”, Rukundo “ordered, instigated, or atded and abetted”
soldiers, armed clw_llans and Interahamwe “_to do the acts” described in the Indictiment.”® These
paragraphs end with a sentenc.e specifying that “[tJhe particulass that give ri.se'_te"[Rukundo’s]
individuzl cririihal responsibility are set forth in paragraphs [...] below”.” With respect to the
kllhng of Madame Rudahunga and the beatmg of her two childrén and two other Tut31 civilians,
subsequent paragraphs specify that Rukundo * ‘ordered, 1nsugated or aided and abetted” these

=cnmes

35.  With regard to the abduction and killing of Tutsi refugees from the Saint Léon Minor
Seminary, subsequent paragraphs in the Indictment clarify that Rukundo “ordered, instigated, or
aided and abetted” these crimes.” The Appeals Chamber finds that these paragraphs clearly show

that Rukundo was not accused of “committing” these crimes, as the Indictment specifically charged

7 Trial Judgement, para. 27.
™ Trial Judgement, para, 28. See also Trial Judgement, para. 35,
™The Appeals Chamber observes that, in summarizing the allegations related to the events at Saint Joseph College and
Saint Léon Minor Seminary at the outset of its deliberations, the Trial Chamber also referred to the Indictment as -
pleading ordering, instigating, and aiding and abetiing. See Trial Judgement, para. 132 (“Emmanuel Rukundo, who was
‘at the location at all material times, ordered, instigated or aided and abetted the killing of Madame Rudahunga and the
causing of grievous bodily harm to two of her children and to Justin and Jeanne.”), para. 337 (“Paragraph 12 of the
Indictment aligges that during the moenths of April and May 1994, the Accused ordered, instigated, or aided and abetted
soldiers and Jnterahamwe to kill Tutsi refugees at the St. Léon Minor Seminary by identifying specific refugees to be
abducted, and that on morte than one ocecasion, this was done using a list,”),
" Indictment, pp. 3, 4, 8-10.
76 > Indictment, pp. 3, 4, 8-10.

Ind1ctment, rp. 4,9, 10.

" Indictment, paras. 10(iii), 22.
” Indictment, paras. 12, 27.
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him for ordcnng, mstlgatmg, or. a1d1ng and. abettmg fhem but d1d not plead “commlttlng as a form

of individual cnrnmal rcspons1b1hty

-3_6. The App 'als Chambcr is therafore sausﬁed__ that the chargcs agmnst Rukundo and the .

rnatenal facts. sugporung 'Q.those charges are pleaded spemfically andl with sufflclent precision in the
Indlctment Based on the Indlctment Rukundo would have known that he was being prosecuted for

ordering, msugatmg, and aiding and abetung n. connecuon w1th the abductions and kﬂhngs related
to Saint ] oseph € College and the’ Samt Léon Mlnor Semlnary As noted above, the Trial Chamber’s
conclusion with respect to the plcadlng of Jmnt cnmmal enterpmse would have only reinforced this

plain reading.

37.  In sum, thc Appcals Chamber finds that the Indictment docs not plead “commission” as a
form of individual crnrunal responsibility for the crimes of genocide and murder and extermination

as crimes ag—amst -humamty for the killing of Madame Rudahunga and the beating of her two

c}nldren and Iwo other Tut81 01v111ans and for thc ahd' ction and sublsequent k1111ng of Tuts1 refugees

from the Salnt L_- on. Mmor Se:mnary By conv1ct1_. g Ruk _ndo of * commltung these crimes, the

Trial Chamber- erred in Iaw by expandmg the charges aga.mst Rukundo to encompass an unpleadcd
form of rcspon&bﬂlty Even if the failure to plead * coxnnutung with respect 1o these events could
be cured, as the. Prosccuhon suggests, a review of the- Prosecutlon 5 openmg statement reveals that

“committing” was n_ot,part of its case at the commencement of the case.”
3. Conclusion

38, In light of the forgoing, the Appeals Chamber finds that the Trial Chamber ecred i law in
convicting Rukundo for “committing” genocide and murder and extermination as crimes against

humanity for the killing of Madame Rudahunga and the beating of her two children and two other

8 Moreover, the Appeals Chamber observes that, contrary to the Prosecution’s submissions, the Indictment in this case
is distinguishable from those in the Gacumbitsi, Seromba, and Ndindabahizi cases wherein the Indictments were framed
differently. Cf. Sylvestre Gacumbitsi v. The Prosecuror, Case No. ICTR-2001-64-1, Indictment, 20 June 2001; The
Prosecutor v. Athanase Seromba, Case No. ICTR-2001-66-1, Indictment, 5 July 2001; Emmanuel Ndindabahizi v. The
Prosecutor, Case No. ICTR-01-71-1, Indictment, 1 September 2003,

1 T, 15 November 2006 p. 3 (“Your Honours, through evidence we will establish the following: That the role of
Emmanuel Rukundo was a subtle one involving instigation, aiding and abetting the soldiers, Interahamwe and armed
civilians who physically committed the crimes that are charged in this indictment.”). See also T. 15 November 2006 pp.
3-5. Notably, in its closing arguments, the Prosecution recalled this statement. See T. 20 February 2008 p. 5
(“Your Honours, against this backdrop, it is easy to uaderstand the role that Emmanucl Rukundo played during the
genocide in 1994, As we represented to Your Honours during our opening statement, the role of Emmanuel Rukundo
was a subtle one, invelving instigation and aiding and abetting soldiers, the Merahamwe and armed civilians who
physically killed members of the Tutsi ethnic group.”). However, the Prosecution went on to state that its theory of the
case has alwaeys beén that “Rukundo was tesponsible for [the crimes] by commission.” See T. 20 February 2008 p. 6. It
illustrated this claim by primarily pointing to the discussion of joint criminal enterprise in its Pre-Trial Brief and then by
invoking the Gacumbitsi Appeal Judgement. See T. 20 February 2008 p. 6. The Appeals Chamber notes that, while the
Prosecution extensively discussed joint criminal enterprise in its Pre-Trial Brief, it did not refer to the Gacumbitsi

Appeal Judgement.
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Tutsi civilians and for thc abducuon and subse ucnt -_k1111ng of TLItSl refugees from thc Saint Léon
'Lants Rukumdo 5 First Graund of Appeal, in

Mmor Sermnary Accordlngly, the Appcals Cln riber
part, and sets as1cle Rukundo_s conwctions for t" _ se cnmes on thz;s basis. As a rcsult the Appeals
'Charnbcr néed not address Ru {0

apphcanon of “commlttmg” as a form of respons bility.

e ;concermng ‘the alleged errors relating to the

39. Nonethcless, the Appcals Chambar notcs that the above findings do not exclude Rukundo

being held responslble for thc other modes of iab llty for wh1ch he¢ was charged under Article 6(1)

of the Statute. The Appcals Chamber notes that thellnd;ctmcnt alleges Rukundo s responsibility for

aldmg and abettmg, ordermg, or _msmgatmg the ' "mes charged The Tmal Chamber did not assess

Rukundo s alleged: responmblhty for these forms' of. fiability gwen that it found him gullty of
committing. As dISCUSSBd under the Second and S]Xth Grounds of Appeal, the Appcals Chamber
considers that, based on the Trial Chamber’s ﬁndmgs__, Rukundo’s responsibility for these crimes,

. under Article 6(1) of the Statute, is best described as aiding and ab__etting.83

# Rukundo Notice of Appeal, paras, 25, 26; Rukundo Appeal Brief, paras. 39-52. See also Prosccutibn Response Brief,

aras. 33-38.
b See infra Sections IILB.1.b {Constitnent Elements of Murder and Causing Serious Bodily Harm), IILF.1.a

(Rukundo’s Role in Comxmthng the Crimes).
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osey ‘_h"-’s .cmggcomnny_)

B. lleged Errors Relating to-tt

40. The Trial Chamber conwoted Rukundo fer conumtung genoclde based in part on his role
in the kllhng of Madame Ruckahunga and the bea "ng of two of her chlldren ancl two other Tutsj
c1v111ans all of whom were abducted from Samt Joseph 5 College at Kabgayq in Gitarama
Prefecture.® Tt also conthed h1m for committing murder as a cnme against humamty for the
killing of Madame Rudahunga. B In particular, the Trial Chamber found that, sometime in April
1994, Madame Rudahunga, a Tutsi woman, was abducted from Saint }oseph’s College by Rukundo,
acting with unknown soldwrs ‘and was taken to her home neatby, where she was shot and killed ¢ -
It also found that the same group of SDldleI‘S retumed to the college about 20 rnmutes later and took
.away two of her chlldren and two other Tut51 c1v111ans Justin and Jeanne Al four victims were

severely beaten and m;ured-‘by the soldiers and left for dead.*

41.  Rukundo submits that the Trial Chamber erred in law and in fact in convicting him based on
this incident.” The Appeals Chamber considers whether the Trial Chamber erred in its assessment
of (1) the legal elements of the crimes and (2) the evidence.

1. Legal Elements of the Crimes

42, Rukundo argues that the Trial Chamber committed a number of errors in convicting him for
these events.” The Appeals Chamber will consider whether the Trial Chamber erred in (a) treating
the murder of Madame Rudahunga and the serious bodily harm CauSed to her- children and-the tWo
other Tut31 cmhans as a smgle crlmmal transaction; (b) finding that thc constltuent elements of
murder and causing serious bodlly harm had been proven; (c) findmg that the chapeau elements of
crimes against humanity had been proven; and (d) finding that Rukundo had the intent to commit

genocide.

* Trial Judgement, paras. 171, 569, 591,

% Trial Judgement, paras. 585, 591.

* Trial Judgement, para. 171.

¥7 Trial Judgement, para. 171.

% Trial Judgement, para. 171,

¥ Rukundo Notice of Appeal, paras. 27-35, 54, 55, 57-61, 65-70, 73, 81, 83, 85, 87-89, 97-99, 104, 105; Rukundo
Appeal Brief, paras. 54-79, 108-114, 121-126, 133-145, 176-179, 184-196, 212-22(}, 225-228, 230, 256-269, 279-300,
% Rukundo Notice of Appeal, paras, 27-35; Rukundo Appeal Brief, paras. 54-79, 108-114; Rukundo Reply Brief, para.
25. Rukundo characierizes the alleged errors in this section as errors of law, However, the Appeals Chamber has
previously noted that: “although a Trial Chamber’s factual findings are governed by the legal rule that facts essential to
establishing the guilt of an accused have. to be proven beyond reasonable doubt, this does not affect their nature as
‘factnal conclusions. A party arguing that a Trial Chamber based its factual conclusions on insufficient evidence
therefore submits that the Trial Chamber committed an error in fact, not an etror in law.” See Blagojevic and Jokic
Appeal Judgement, para. 145.
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abduotlon of Madame Rudahunga and the abductlen o*f her ohtidren and the two other Tut51
cw111ans, (11) that both abductlons were oamed out by the same soldlers dnvmg a vehwle identified
as belongmg o Rukundo, (111) that Rukundo followed Madame R.udahunga 8 abduotors in another
vehlcle and (w) that be boasted about havmg kil :_e Madamo Rudahunga and her two children.”

Based on these fmdmgs, the Tnal Chamber cono uded that Rukundo “partlmpated in a series of

 actions, which all form part of the same crnmnal transaot:ton”92 and that he “partlmpated in the
” 93 o

ent1re cnrmnal transactxon from the begmnmg [ ] unttl 1ts completton

44, -Rukund'o su’bmits th'a‘t th‘e Tri-al Chamb'er brred in treating the murder of Madame
| Rudahunga and the serlous bodlly haxm caused to her chlldren and the two other Tutsi civilians as a

smgle cnmmal _transacﬁon M He asserts that these afe not. contlnumg CI'l]’l'lCS but 1nstantaneous ones

and;that the Tnal Chamber ought to have exammedthe actus Feus of the two cmmes separately

45.  The Appeals Chamber finds that the way in Wthh the Tnal Chamber used the term
“criminal transaotlon ‘had no specific. legal import.in these cucumsta.nces The Appeals Chamber
considers that the Trial Chamber used the term cnrmnal transacnon to encompass and- descnbe
the 01rcumstant1a1 evidence of the series of acts wtuch led up to the murder of Madame Rudahunga
and the beatmg of the four others % It then relied on this circumstantial evidence of Rukundo’s
‘involvement to-convict-him, The Trial Chamber used-the term-“‘criminal transaction” to. emphasize
that, given the evidence of Rukundo’s involvement in the"ktl]_lng of Madame Rudahunga, and given
the circumstantial evidence showing that this event was linked to the beating of her. two children
é.nd the two other Tutsi civilians, the only reasonable inference was that he was also involved in the
beatings. In so doing, the Trial Chamber considered that the circumstantial evidence surrounding
both abductions supported its find'ing that the constitutive elements of both crimes had been proven.
The Appeals Chamber recalls that Trial Chambers may base a conviction upon circumstantial

evidence”’ and, accordingly, it finds no error onthe part of the Trial Chamber in this regard.

i ., Trial Judgement, para. 171,

Tnal Judgement, para. 171, See also Trial Judgement, para, 563.

** Trial Judgement, para. 172. See also Trial Judgement, para. 563.
* Rukundo Notice of Appeal, paras. 32, 33; Rukundo Appeal Brief, paras. 55, 57-59, 61.
% Rukundo Notice of Appea), para. 33; Rukundo Appeal Brief, paras. 56-61.

Tnal Judgement, para. 171.

Muvunyr Appeal Judgement, para. 70; Muhimana Appeal Judgement, para. 49.
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46.  The Trial Chamber found that the killing of Madame Rudahunga and the beatings of the
four others abdueted frorn Samt Joseph s College formed in part, the actus reus ef genocxde and
that Madame Rudahunga s kﬂhng also conetltuted the actus reus of murder as a crime agamst

humamty

47.  Rukundo argues that the Tnal ‘Chamber erred in convicting him for committing the murder

of Madame Rudahunga and for causmg serious bodily harm to two of her children and two other
Tutsi civilians despite the fact that the actus reus of the crimes had not been established.'™ In
support of: thls he: -asserts that the evidence fails to establish that Madame Rudahunga died and that
the others were beaten as a result of hlS acts; thus, there was no causal link between his acts and the
death of Madame Rudahunga and the beating of the others.””

48.  The Prosecution responds that the Trial Chamber found that Rukundo was instrumental in
the abduetlons a‘nd subsequent krlhng of Madame Rudahunga.' ¥t submits that, as-set out in ‘the
Gacumb;tsz Appeal Judgement ‘it is immaterial that Rukundo did not physically. commlt the
- crime. @ 1t further subrmts that the Tnal Chamber correctly found that Rukundo intended the killing

of Madame Rudahunga and the serious bodily harm caused to the four others and that he possessed

the mens rea for genec1_d_e and murder as a crime against humamty.

49.  The Appeals Chamber notes that Rukundo does not challenge the finding that Madame
Rudahunga was killed and that two. of her children and two other Tutsi refugees abducted from

105

'Samt Joseph s College were beaten His only challenge is to whether there was a causal link

between his alleged role in the attacks and the occurrence of the attacks.

50.  The Appeals Chamber recalls that it has found that the Trial Chamber erred in finding that
Rukundo commitied the killing of Madame Rudahunga and the beatings of the four others because
this form of responsibility was not pleaded in the Indictment.’® The Appeals Chamber will
therefore consider whether Rukundo’s acts, as found by the Trial Chamber, amounted to one of the

other forms of responsibility pleaded in the Indictment. In the course of doing so, the Appeals

98 Tnal Judgement, para. 569.
* Trial Judgement, para. 585.
"% Rukundo Notice of Appeal, paras. 34, 35, Rukundo also submils that the mens rea of the crimes was not established.
Rukundo Notice of Appeal, paras, 34, 35, His arguments in this respect are addressed in Sections IH.B.1.c (Chapeau
Elements of Crimes Against Humanity) and IIL.B.1.d (Intent to Commit Genocide).
o7 Rukundo Appeal Brief, paras. 62-74, 77-79.
12 prosecution Response Brief, paras. 43-46.
'3 Prosecution Response Brief, paras. 42, 45.
1% prosecution Response Brief, para, 47.
103 See Rukundo Appeal Brief, paras. 62-74.
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Chamber wﬂl cons1der whether therc wag a suffiment nexus betWeen Rukundo 8 acts, which he
d15putes uncler thas grouncl of a,ppeal and thc pe;petratmn of the cnmes as requn'ed by the relevant
form of responSIblhty -

51 In detenmnmg Rukundo § rolc in the murder of Madame Rudahunga and the beating of the
four others the Trial Chamber noted that all four of the Prosecution w1tnesses who tesufled about
this event conncctc:d hnn to the attacks 107 It found that Rukundo was at the scene of the abducuon
and that he follow:ad the vehlcle carrymg Madame Rudahunga and the sold1ers who abductcd her, '

It further found that thesc samc soldlcrs retumed to; Samt Joseph’s College about 20 minutes later
and abducted her chlldren and two other Tut51 cwlhans 109 Rukundo’s car was also obsorvcd in the
'.“lhng and the beatmgs 1o’ Furthcrrnore, the Trial

'area of Maclame Rudahunga s house after.th ]
Charnber noted that Wltncss BLC attested to hcarmg him boast thaf “[wle entered in Rudahunga S
Inyenm 8 hous;:, we k.llled the wife and.the chl;lchon, but the idiot ma_na.ged 1o gel -a_way”,m_ while
Witness CCH stated that Rukundo told her that Louis Rudahunga‘ihud to be 1_<_jlle:(;i..]'l'2 The Apocals
Chamber finds-that ltwas 'ﬁfeasonséblée w for the Tm&lChamber to -eoncl-udc-*fhat- this ov-idcnce- Was
sufflclent to support a ﬁndmg that Rukundo was ifivolved in the killing of Madame Rudahunga and

the beatings of the four others

52.  The Appeals Chamber has explained that an “aider and'abettor_commi.t_[s] acts specifically
aimed at assisling, encouraging, or lending moral support for the perpe_ti'ati_on of ‘a specific crime,
and‘tha‘t this support. had a substantial efféot on the perpetration of the crime.”’"? It recalls that there

1s no reqmrement of g cause-effect relatlonshlp between the conduct of the a1der and abettor and the

commission of the crime nor that such co’ juct served as a condition precedcnt to thé commission
of the cnme.”-f 1t is sufficient for the aider and abetior’s assistance or encouragement to have had a
substantial effect on the realisation of that crime,’”” the establishment of which is a “fact-based
inquiry”."'® The Appeals Chamber is satisfied that the Trial Chamber’s findings on Rukundo’s role
in the attacks, as set out above, demonstrate that his acto substantially contributed to the

commission of the crimes.

1% See supra Section 1A (Ground 1: Alleged Error Relating to the Pleading of Commission).
7 Trial Judgement, para, 165. :
' Tria] Judgement, paras. 165, 171,
'® Trial Fudgement, para. 171.
Y9 Trial Judgement, para. 166.
"' Trial Judgement, para. 167.
"2 Trial Judgement, para. 168.
2 Seromba Appeal Judgement, para. 44. See also Karera Appeal Judgement, para. 321; Mrksic and Sljivancanin
?peal Judgement, para. 81; Blagojevic and Jokic Appeal Judgement, para. 127,
Mrksic and S’luwancamn Appeal Judgement, para. 81; Blagojevic¢ and Joki¢ Appeal Judgement, para. 134 Blaski¢
Appca] Judgment, para. 48.
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53, Wlth regard to the mens rea requlred for a;ldmg:and abemng the Appeals Chambcr has held

arpeirator § SpECIflC intesit 118

5"4. Bcanng m mind the Trial Chambcr 5 ﬁndmgs that thesc attacks formed part of a larger

15

campaign of ethmc wolcncc in the arca and country, -7 the Appeals Chamber is convmced that the

attack agamst Tut81 cmhans In h.lS consultahon er_‘ _é assallants prlor to the cnmcs hzs presence
dunng the abductlon of Madame Rudahunga, and 1'118 subsequent boastlng of the kllhng, Rukundo

would have been avsf;ara of hlS role m the crlmes ancl the perpctrators mens rea. Ccmsequently, the
Appeals’ Chamb_a_r-‘fmds that Rukundo’s actions aided and abetted genocide and murder as a crime

against humanity,

(©) '_-'C_ha ‘ea’a;EﬁT "I_ncntisaof Crimes Against Humanity

' ‘allengcs his conviction for murder as a crime agamst humamty on the basis that

Maclame Rudahun__ a' did not belong to a political group and it was not proven that he was aware of

. the existence of a w1desPrcad or systematxc attack on a cmhan populatlon

56.  Article 3 'Of__-thc'Statut_e requires that the crimes be committed “as part of a widespread or
systematic attack ,a;'gainst any civilian population on national, political, ethnic, racial or religious

grouncls ” In the present case, the Tnal Chamber found that the kjlhng of Madamc Rudahunga a
21

Tutm was part of a"W1despread and systemauc attack agamst Tutsi cw1hans on cthmc grounds
Accordmgly, for the purposes of Rukundo’s conviction, it is irrelevant whether Madame

‘ Rudahunga belonged to a political group.

"3 Mrksic¢ and Sljivancanin Appeal Judgement, para. 81; Ori¢ Appeal Judgement, para. 43; Nuhimana et al. Appeal
Judgement, para. 482; Blagojevic and Jakid Appeal Judgement, para, 134,
He Blagcyewc‘ and Joki¢ Appeal Judgement, para. 134.

" Muvunyi Appeal Judgement, para, 79 See also Karera Appeal Judgement, para. 321; Mrkiic and Sljivancanin
AFpeal Judgement, para. 49.

Blagojevic and Jokic Appeal Judgement, para. 127, Blagoje Simic Appeal Judgement, para. 86,
" Trial Judgement, paras. 565-568, 581-582.
120 pukundo Appeal Brief, paras. 75, 76.
1! Trial Judgement, paras. 581, 582. The Appeals Chamber also recalls that the individual victim’s membership in a
national, political, eilinic, racial or religious group is not required for a conviction for crimes against humanity,
provided that all othér.necessary conditions are met, in particular that the act in question is part of a widespread or
systematic attack against any civilian population. See, e.g., Muhimana Appeal Judgement, paras. 172-174 (upholding a
conviction for the rape as a crime against humanity of two women whose ethnicity was unknown but which was found
to be part of a widespread and systematic attack on ethnic grounds against Tutsis). See also MrkSic and Sljiivancanin
Appeal Judgement, paras. 29-32; Marti¢ Appeal Judgement, paras. 305, 307 (holding that individual victims of crimes
against humianity do not have to be part of the targeted civilian population provided that the crime was part of a
widespread or systematic attack on a civilian population).
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57, Furthcrmore, the Appeals Chamber ‘ﬁnds no- error in thte Tnal Chamber s reliance on
Rukundo 8 ewdqnce that he knew that Tutm werc bmng targeted al: roadblocks and elsewhere on

58.  The Trial Charnber -foo‘k into acgount anumber of factors in 'fi-ndin'g that Rukundo possessed
the intent to'destroy in- whole or in'pait the Tuts:t ethmc group ‘whien he- comnuttcd the murder of

Madame Rudahynga and caused serious b':_':lly harm to her two chﬁdren and two other Tutsi
civilians,'? It took judicial notice of the fact that, during 1994, there Was a campaign of mass

killi-ng intended to destroy, in whole or at '~I'ea§t in very large part, Rwanda’s Tutsi ’population and it

__rehed on contextual ev1dcnce that, in Gltarama Prefecture, Tutsis were targeted on thc baSIS of their

ethnicity, including at Samt Joseph’s Cellcge 124 It also found that Rukundo led a gmup of soldlers

cards for thclr ethmcuy 125 Furthsrmore. the Tnal Chamber considered- that Rukundo boasted about

having killed Madame Rudahunga and’ her two chlldrcn whom he referred to as Inyenzi.”?

59. .Rukundo argues that the Trial Chainber erred in finding that he possessed the requisite
intent to commit genocide.'”’ He submits that the Trial Chamber erred by relying on judicial notice

general context in Gitarama "P'refecturé_'_in' which Tutsis were targeted on the ‘basis of their
eihnicity.l'zs He asserts that this contextual evidenee did not relieve the Prosecution of the burden of
proving that he possessed the requisite specific intent at the time the crimes were commitied and
thaf there was no evidence upon which the Trial Chamber could have relied to find that he

possessed the requisite intent.'?

60.  Furthermore, Rukundo submits that while the identities of the refugees at Saint Joseph’s
College were checked, only the members of the Rudahunga family were abused, which indicates

that Tutsis in general were not targeted but only the Rudahunga family on the basis of their political

122 §ee Trial Judgement, para. 582.

' Trial Judgement, paras. 565-568.

' Trial Judgement, paras. 565, 566, 568.

' Trial Judgement, paras. 567, 568.

126 Tria] Judgement, paras. 567, S68.

'*” Rukundo Notice of Appeal, para. 30; Rukundo Appeal Bricf, paras. 108-114; Rukundo Reply Brief, paras. 52-56.
128 pukundo Appeal Brief, para. 108,

'? Rukundo Appesl Brief, para. 109.
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afﬁhatmn 130 In thls rega:rd he asserts that: the Tnal Chamber etreﬁ 1n cons;dermg his reference to
the Rudahunga farnily as bei gjnyenz: o refer to thﬁ ;fact that thcy were. Tuts1 BlHe recalls that
gcnoc:lde w1th1n the mcamng of Artlclc 2of the Statute does not cover pohtloal partles as a targeted

| gr oup

61.  The Appeals Chamber has detemuned that R ndo $ actlons in rclatton to these crimes
constitute aiding. and: abettmg, not cominitting, undsr Arucle 6(1).of the Statute. Therefore, as noted
abovc, it -is ‘not -reqmred- that he POssess g&naotda]- mtcnt on-ly- -knewledge that“the principal
perpetrators . poss&ssed it 139 I.n this case, the relevant ﬁndmgs underpmmng the Trial Chamber’s

fmdmgs that he passessed thc mens rea for genomde are cqually apphcable to the quesnon of

whether the pnnc:pal pc_ ctrators had this 1ntent and that he was. aware of thls fact The Trial
Chamber correctly held that the spec1ﬁc intent -for’ genomde may be mfcrred from an accused’s
overt statements or other: mrcumstannal evidence.' in line w1th the Appcals Chamber’s previous
holdings,'” the TmalChamberstated that:

. 1g 0
mamberslnp‘m a parncular group or the repeutton of destructlvc and chscrmunatory acts

62. The Appcals Chamber finds no error in the fact that the Trial Chamber took into
consideration the’ Judwl_al-ly—_notlced fact that “during 1994, there was a campaign of mass killing .
intended to destroy, in whole or at least in very large part, Rwanda’s Tutsi _pc»pulat:i_on”.137 The
Appeals Chamb‘erh‘as -hald:tthat:

[tIhere is a significant differonce between the taking of judicial notice of a fact of genocide and the

determination‘that an accused is individually criminally responsible for the crime of genocldc The

former gives a factual-context to the allegauons of the crime of genocide. The latter requires a

finding of whether- the elements of the crime of genocide, such as actus reus and mens rea, exist in
order to ascertain whether an accused is responsible for the crime.' '

%0 Rukundo Appeal Brief, paras. 111, 113.
**' Rukundo Appeal Brief, para. 112.
132 > Rukundo Appeal Brief, para. 114.

* See supra Section TILB.1.b (Constiuent Elements of Murder and Causing Serious Bodily Harm), See also
Bzago;ev:c and Joki¢ Appeal Judgement, para. 127, Blagaje Simic Appeal Judgement, para, 86,

* Trial Judgement, paras. 536, §557. -
' See Seromba Appeal Tudgement, para. 176; Gacumbitsi Appeal Tudgement, para. 40; Krsti¢ Appeal Judgement, para.
34,
5 Trial Judgement, para. 557, citing Semanza Appeal Judgement, paras. 261, 262; Rutaganda Appeal Judgement,
para. 525; Ndindabahizi Trial Judgement, para. 454; Ntagerura ef al. Trial Judgement, para. 663.

7 Trial Judgement, para. 565, citing The Prosecutor v. Edouard Karemera et al., Case No. ICTR-98-44-AR73(c),
Decision on Prosecutor’s Interlocutory Appeal of Decision on Judicial Notice, 16 1 une 2006 (“Karemera et al. Appeal
of Decision on Judicial Notice”), para. 35.

"8 The Prosecutor v. Edouard Karemera et al., Case No. ICTR-98-44-AR73(c), Decision on Motions for
Reconsideration, 1 December 2006, para. 16.
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It has also explained that “it weuld plal 1' ' be i proper for facts judlclally noticed to be the basis
for: proving. the A “pe aﬁt 5 enrru':'al' 'eapens _111ty"1n'=_"'he"sense of being sufficient to establish that

responmblhty) "]39 Hewever _]udlmai notlce 18 appropnate in prov1d1ng “the context for

understandmg [an] in

63. Asthe Appeals Chamber 8 Jumsprudence underscores, Rukundo is correct in. contendmg that
Jud1c1a1 notice: amd ev1clence of the igeneral context cannot be a subsntute for spec1ﬁc findings on
r's analys § niot use the. general context in Rwanda and

mens rea. Hewever, the Tnal Ch_ 1 nal; 10e
in ‘Gitarama Prefecture as- the sele bams for ﬁndmg that Rukundo possessed the ‘mens rea for
‘ I Judlc1ally—nouced fmdmg of w1despread attacks against

genoc:lde Instei _' DEOT
'Tut51s in Rwanda and the centextual ev1dence abeut the targetmg of Tuts1s in Gltararna Prefecture,

as a frame or context 1n Whlch to mterpret Hmerous. ol:her indicators of Rukundo s mens rea. In
partlcular, the Trlal Chamber relled on evidence that Rukundo led a group of soldiers who searched
for Tut81 refugees at Samt Joseph’s Cellege and checked their 1dent1ty cards, and later referred to

the Rudahuriga fermly as “Inyenzi” 1

64. _Fi-nai-ly-,-the Apeals Chamber is not convinced that the members of _,the.Rudahung.a_fam_ily
were the only mdmdua}s ‘targeted or. that they were targeted solely be-c.g;uée_ of th.eir political

ff"lliat-iens In ‘this regard it notes -fhat'-they were not-the;‘en'ly individuals asked to present their
identification - cards and were not. the only ones abdutted and assaulted, '+ Indeed there was no
evidence that the other two Tut31 cwrhans Justin and Jeanne, who were abducted and assaulted had
any. pohucal afﬁhahons 143 The Appeals Chamber also finds that it was reasonable for the Trial
“Chamber to cenmder that Rukundo 8 :reference to the Rudahunga famﬂy as Inyenzz refen‘ed o the
fact that they were .’[-11t51.144 Accordmgly, the Appeals Chamber fmds that Rukundo has failed to

demonstrate that the Trial Chamber erred in its assessment of the facts relating to the mens rea of

genocide,

1% Karemera et al. Appeal of Decision on Judicial Notice, para. 47.

" Karemera et al. Apped] of Decision on Judicial Notice, para. 36 (internal quotations omitted).

) See Trial Judgement, paras. 567, 568.

142 Gee Trial Judgement, paras. 115, 130.

"> See Trial Judgement, paras. 98, 102, 116. .

4 See Nahimana et al. Appeal Tudgement, para. 739 (“[...] even though the terms Inyenzi and Inkotanyi may have
various meanings i various contexts (as with many words in every langnage), the Appeals Chamber is of the opinion
that it was reasonable for the Trial Chamber to conciude that these expressions could in certain cases be taken to refer to

the Tutsi population as a whole.™).
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'properly, (d) erred in findmg thatf-!

He asserts that this failire. to prowﬂ ) T€as
'further subrmts that the Trlal -:=Chambcr crred in relation to the standards appllcable to the

Thc Appeals Chamber wﬂl con _:_der i as .-R,, kundo c'ontends, Whether thc Tnal Chamber (a)
dxsregarded the $tandards apphcablc to. the iden ﬁcanon of the accused (b) failed to apply the

relevant prmmples govammg corrcbcarauon, ) falled o consider mconsmtcnmes in the evidence

_‘ukundo was in aposmon of auﬂlonty {(¢) distorted the evidence
of Witness BLP or (f) systematclcally accorded minimal weight to the evidence of Defence

witnesses,

(a) Alleged Errors.in Relation to Witnesses’ Icle‘_'tlﬁcauOn of Rukundo

66. Rukundo argues that the Tnal Cha:rnber erred in law by failing to respond to a number of hlS
subrmssmns in‘his Final Trlal Bref challsngmg the Prosecution witnesses’ 1dent1ﬁcat10n of hlrn

" Gpinion “invaliddtes the ‘Trlail Juélgcment T He
1dent1ﬁcat10n of an accused by i’esses 148 In partlcular in relatlon to the cvents at Samt Joseph ]
Collegc he contends that the. ’;Trlal Cha:mber erred in accepling Wltnesses BLT s and BLP’s

1dent1flcat10n of him."* Rukunclo asserts that ‘Witness BL)’s evidence that Rukundo s nickname
was “Chlcago” ‘that she met hnn in Kabgayl at Christmas 1993, and that he 111-treatcd ler brother at

the Saint Leon Minor Semmary when he never taught there raises the pOSSlblllty that she was

- ristaken: abeut tis tdentity: 159 In adelitwn, Rukundo recalls that Wltncss BLP swas-unable to-identify

him at trial."*' He asserts that Witness' BI,’P_’s evidence that he met Rukundo in September 1991 at
Kabgayi Cathedral, in 1992 and- 1993 at the ordination of Fathers Kukanik‘a and Kiwanuka, and in
1992 and 1993 at the Maundy Thursday masses,* is contradicted by other evidence thus calling
into question whether Witness BLP actually knew him. "> '

3 Rukundo Nouec of Appeal, paras. 44, 45, 53-55, 57-61, 65-70, 73, 81, 83, 85-89, 97-99, 104, 105; Rukundo Appeal
Brief, paras. 121-126, 133-145, 176-179, 184-196, 212-220, 225- 228, 230, 256, 257, 259, 260, 263-269, 279-300.
Rukundo frames his arguments in this section as etrors of fact, but presents arguments alleging both errors of law and of
Tact.

148 pukundo Notice of Appeal, paras, 44, 45, Rukundo Appeal Brief, paras, 121-123, citing Rukundo Final Trial Brief,
paras. 950-955, 1447-1912.

# Rukundo Appeal Brief, para. 123.

18 Rukundo Notice of Appeal, para. 53; Rukundo Appeal Brief, paras. 124-126; Rukundo Reply Brief, paras. 59-63.

149 Rukundo Notice of Appeal, para. 54; Rukundo Appeal Brief, paras. 133-145; Rukundo Reply Brief, paras. 70-77,

130 Rukundo Appeal Brief, paras. 133-137.

'5! Rukundo Appeal Brief, paras. 138, 141.

152 The Maundy Thursday masses are also referred to as the Holy Thursday masses which occur just before Easter

15 Rukundo Appeal Brief, paras. 139-141.
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'6'7,_ The Appeals Chamber “reeal's that a reasonable Tnal Chamber must take mto account the

'.dtfﬁculues assoetated w1th ldenttﬁeauon wdence ma. glven case and must carefully evaluate any

sueh ewdence befere aeceptmg )
'netes that the Trial' Ch :
Wltness BLJ’s confusxon 'between"hl n-and Ch
brother, and when she first met Rukundo hes Altheugh Trial* Chambers are not requlred to refer to
every piece of evidence on the tnal Tecord, "% the Appeals Chamber considers that the Trial
Chamber’s faﬂure to address these pomts in relanon to Witness BLI’S idenitification of him amounts

cage whether 'he.; was. tﬁeﬂﬁpﬁetet f\tih'e*niiistreated her

toa failure to provide a reasened opinion.

68 Nohe'thelese, ‘the .Aejieia’.-ls Chamber is not convinced that ttus e'rror 'invel'idetes the Trial
Judgement Witness BLJ was cross-exarmned extensively about her confusmn between Rukundo
and Chicago, whether he was the pnest who mistreated her brother, and when she first met
Rukundo 157 She explamed that she had been confused between Chwago who her brother told her
~ ‘hiad mistreatéd *him at school;-and- R‘ﬂkundo ‘becanse she had never seen- theage and: assumeel that
they ‘were the same persen because they were both said to hate Tuts1s, bemg a young g1r1 at the
'tJme, she assumed that there was only one such priest, 158 She explamed that it was later, tipon
further reflection, that she realised that ‘they were not the same person. 159 Furthermore when it was
put to her that she could not have ﬁrst seen Rukundo at the Kabgayi- Cathedral at Chnstmas of 1993
because Christmas is a busy time of y_ear for priests and thus he would ha\_fe_ been in Ruhengem, she
explained that it was sometime during the Christmas vacation which lasted ‘three weeks and not
specifically on Christmas.'®  Rukundo has not demonstrated that _these explanations are

unreasonable.

69. Furthermore, the Appeals Chamber recalls that after Witness BLJ and the others were
abducted from Saint Joseph's College and attacked, she was told that “Father Emmanuel’s car” was
still in the vicinity of the attack and that Rukundo later appeared at the Kabgayi hospital with two of
the soldiers who had abducted her. Witness BLJ testified that this allowed her .to make the
connection between the reference to the presence of “Father Emmanuel’s car” and Rukundo."™ The

Trial Chamber considered this evidence, as well as the fact that she had not referred to the presence

1% Limaj et al. Appeal Judgement para. 30; Kamuhanda Appeal Judgement, para. 234; Kupreski¢ et al. Appeal
Judgement, para. 34.

1% See Rukundo Final Trial: Bnef paras. 1486-1511,

138 Nchamihigo Appeal Judgement, para. 121; Kajeljjeli Appeal Judgement, paras 59, 60.

1577, 9 March 2007 pp. 31, 32; T. 12 March 2007 pp. 14-33.

1587, 12 March 2007 pp. 19-24.

139 T 12 March 2007 pp. 20-24.

10T, 12 March 2007 pp. 32, 33.

1817, 9 March 2007 p. 19; T. 12 March 2007 p. 11
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of Fathcr Enunanucl’ s car in her r-prev’lous stal;cmerrt 18 excluded a portmn of her evidence
rcgardmg Rukundo 5 prcsenc_:' it Kaﬁgayl hospltal becausc it was r@ot plcaded m thc Indictment, buit
concluded that gwen that.li 1 e:ycars had passed smcc the traumatic mcldcnt the’ dascrepancy with

__ eahcr Cl’Bﬁﬁbl]]Ty ' SRR

hcr prcvmus statcmcnt did not und

70. Thc Appcals Chambcr consrdcrs that Rukundo has not shown that it was unreasenable for
Vitness BLJ 's explanation of how she: knew Rukundo and that

the Trial Charber to have accepted ¥

he was 'ihvo'lz_i}_cdjin-?thé'ia"bﬂu_oﬁgjh:si_ at?;_-acks on'those taken from S;_a_mt_Joseph’--g.Co_ll‘c‘gc.

71.  With respect to Wltncss;BLPs identification evidence of Rukundo, the Trial Chamber took
into account the fact that ‘he iﬁcorfec"t‘ly identified Rukundo at trial; '164"Akthoug‘h“the “Trial Chamber
noted that in-court tdentification of the accused has little probanve value, 165 thi's'w'as one of the

factors it identified as affecting his cred1b1l1ty and as leading it to conclude that it could ‘only rely on
. Witness BLP’s evidence if corroborated.’® The Appeals Chamber docs not find that the Trial

_Chamber erred in this regard,

72.  Although the Trial Chamber noted that Witness BLP testified that he knew Rukundo in
1994,'%7 it did not explicitly c_ong_id?r the contradictory evidence of .Ot'llléer'ifr’)csscs regarding how
he knew Rukundo prior to 1994, In light of Witness BLP’s difficulty Idcntlfylng Ri}kundo at trial
and the other issues affecting his créﬂibi'lity, the Appeals Chamber cons'idcr's that the Tf‘isa’l' Cﬁamber
should have addressed these ‘inconsistencies. Accordingly, the Appeals Chamber will consider

whethcr this error invalidated the Tnal Chamber’s decision.

73, Wl;tncsc BLP t'cstiﬁcd_“-tﬁ‘z.ﬂ-”he had seen Rukundo on five occasmns | [;rior to 1994 (i)'.in.
approximately September 1991, just after Rukundo was ordained and was introduced to the

. congregation at Kabgayi Cathedral, (if) on Holy Thursday in 1992; (iii) in the summer of 1992
during an ordination of priests, including Fathers Emme Rukamanika and Kiwanuaka; (iv) on Holy
Thursday in 1993; and (v) during the summer of 1993 during an ordination in Kabgayi.'®

74,  While Rukundo denied being introduced at the Kabgayi Cathedral after his ordination and
denied attending the 1993 Holy Thursday ceremony, he explicitly acknowledged attending the 1992
Holy Thursday mass.'® Furthermore, in relation to Rukundo’s submission that Witnesses CCN and

' Trial Judgement, paras. 148-153, 166.
'3 Trial Judgement, paras. 152, 153.

'* Trial Judgement, para. 143.

1% Trial Judgement, n. 212,

1% Trial Judgement, paras. 143, 146.

'’ Trial Judgement, para. 57.

"€ T, 16 November 2006 pp. 10, 16-21,
19T 9 October 2007 p. 32.
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_the WIt;ness se 'dence

well as the. type of vehicle used.

ordmatlons in Kabgay1 :Cathedral in 1992 a.nd“_ 99 .m Nenethéless, evan 1f the ev1dcnce of
Wltnesscs SLA EVC a:nd Rukundo were accepted 'glven that ‘Rukundo acknowledged being
4 ' itness. BLP sald he saw him, the Appeals

present at the H :-Thur day mass in . 1992' where
Chamber ﬁnds no error in the Tnal Chambcr s fin ling that Wltness BLP knew him in 1994."™

(b) Alleg ejd Err _r.si RB _ard-in-__ C.onpbora_~f on

78, Rukundo arguﬁs that the Trial Chamber faﬂad, to a,pply the relevant pnnmplcs governing
:_.'73 He submlts that, despite the Trial Chamber

corroboration to its- assessmsnt of the cV1d
statlng that it wnuld rely on ‘Witness BLP’ ev1dence enly lf corroborated it proceedcd to rely on
at Rukundo was at-Sai t Joseph's College on the day Madame Rudahunga

erits outmda the college, and that Rukundo
d. i74

was abducted th t soldiers showed Ruku ;_d@ do
foll()Wed the solchers vehlcle carrying. Madame Rudahunga, all of Whlch was uncorroborate
Rukundo asscrts that the Trial Chamber should haVc set amde all uncorroborated portlons of
W1tness BLP’s evzdence s ' In this regard, he asserts that Wltnesses BLJ’s and CCH’s evidence
does not link him to. the attacks on. the Rudahunga family. 176 He also contends that the evidence of

Witnesses BLP BLJ and BLC is contradlctory w1th respect to l;he date and time of the events as
4,177

76.  The Appeals_"Champ@j recalls its holding in the Nahimana et al. Appeal Judgement that:

two testimonies. corroborate -one another when one prima facze credible testimony is compatible
with the:Gther prima facie credible testimony rcgardmg the same fact or a sequence of linked facts.
it is not necessary that both testimonies be identical in all aspects or describe the same fact in the
same way. Every witness presents what he has seen from his own point of view at the time of the
events, or according to how he understood the events recounted by others. It follows that
corroboration may exist even when some details differ between testimonies, provided that no
credible testimony describes the facts in quesnon in a way which is not compatible with the
description given in another credible testimony.'

'™ Trial Judgement, para. 268.
1T 1 October 2007 p. 11 (Witness SLA); T. 11 September 2007 p. 30 (Witness EVC).
' See Trial Judgement, para. 57.
1" Rukundo Appeal Brief, para. 196; Rukundo Reply Brief, para. 80.
"™ Rukundo Notice of Appeal, paras. 55, 57-61; Rukundo Reply Brief, paras. 81, 82,
'" Rukundo Appeal Brief, para. 178,
'" Rukundo Appeal Brief, paras. 183, 186, 188, Rukundo Reply Brief, para. 88.
' " Rukyndo Appeal Brief, paras. 187, 192-195; Rukundo Reply Brief, paras. 83-86.
" Nahimana et al. Appeal Judgement, para. 428, See also Karera Appeal Judgement, para. 173,
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77. Thc Appea_ls Chamber ﬁnds.no errar in the Tnai Chmnbar 8 ﬁnchng that Wltnesses BLP,
lLJ BLC and oo '_-:.cerrobo ted each oﬁbr on __the scquence of evsnts at Samt Joscph s College,

desplte the fact that'they did'no testifyabout the same fa 'tfor frnm thc samc vantage pomt The

College thh the SQld]GI’S and Ma_ 'c_ Rudahunga, Wlmess BLJ was told of “Father Emmanuel’
car’-still being m _the 'vmlmty i th-atstaek a:md she. saw-: Rukundo at the. hosp1tal with the same

'soldl,ers who ab’_ 'ucte 3hiher L8 A th@ugh the1r ewdsncc was different, both gave evidence that

Rukundo was 1nv01ved

78. Slrmlarly, thc Trial Chamber noted that Witness BLC’s evidence that Rukundo boasted

‘about-the: k1111n-g®f the: Ru@l unge family Was e@ﬂsl&tent with-the evidence: of Wltnesscs BLPand

lLJ 182 Wlmess BLC s eV1_:. ]
events but. was told about them by Rukundo However it nonetheless supports the conclusmn that

_.g'was ‘from a dlfferent perspective, as e’ was not presént at the

Rukundo was lnvolved m fhc attacks

79. Fmally, the Tnal Chamber noted that Witness CCH’s evidence that Rukundo told her that
Louis Rudahunga had: to bc kﬂled and that they had found documents at LOU.IS Rudahunga s house

was consistent with Witness BLC’s evidence.' According to Witness BLC, Rukundo had said that

" LomsRudahungahad escaped but that Madan c_”Rudahun-g_a and her children had been illed."™

80. The Appcals Chamber ﬁnds no error in the Trial Chamber’s reasonmg that this ev1dence is

corroboratlve of Witness BLP's evxdcnce despite coming from different perspectives.

81.  The Appeals Chamber further recalls that minor inconsistencies commonly occur ih witness
testimony without rendering the testimony unreliable and that it is within the discretion of the Trial
Chamber to evaluate such inconsistencies and to consider whether the evidence as a whole is

credible, without explaining its decision in every detail.'®

'™ Trial Judgement, paras. 165, 166.

" Tridl Judgement, para. 166.

81 Trial Judgement, paras. 165, 166.

"8 Trial Judgeinent, para. 167.

18 Tria] Judgement, para. 168. See also Trial Judgement, para. 158.

18 Trial Judgemerit, para. 154,

% Karera Appeal Judgement, para. 174; Kvocka et al. Appeal Judgement, para. 23.
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g ev1dence of Wlmesses BLP BLJ and BLC

82. The AppealsChamberls '-}idi_:.:"qmwi;!?ﬁd':if‘h'ﬁt-'

Rudahunga her Idren, and the two others

- 84. With respcct 1o the type of vehicles used in the abductlons, although the Trial Chamber did
not explicitly address thas matter, the Appeals Chamber ﬁnds that the alleged 1ncon81stency is

"% Trial Judgement, paras. 96, 101,

' 'T. 7 December 2006 p. 39. Witness BLC did not specify the date on which he heard Rukundo boasting about the
killing of the Rudahunga family during his examination-in-chief. T. 4 December 2006 pp. 21, 22, However, during
cross-examination he stated: “A, I'm. talking about.a particular day but not a date that I recall. I'm talking about the
images that I recall, the weather. It had just rained, for example, and I did not say that it was such a date. Q. Witness, are
you able to situate this event in April, May, carly — early April, early May — early April, early — end of May, early
April, end of May? A. It is true that it was a certain period, obviously not in April. Tt must have been in May, certainly,
Q. (Microphones overlapping) A. It was ~ I believe it was around mid May, but it's certdin that it was in May, not in
April. That I recall.” See T, 7 December 2006 p. 39. When confronted with the assertion that Madam Rudahunga died .
in the middie of April 1994, Witness BLC stated: “Of course. You can contest or question the time. You see, when 1
came here, ] said, ‘Let me not be asked questions about specific dates.” See T. 7 December 2006 p. 41.

' Witness BLP placed the abduetion of Madame Rudahunga at around 10.00 aimn. and stated that the soldiers returned
about 20 minutes later for her two children and two othsr Tutsi civilians. Trial Judgement, paras. 96-98. Meanwhile
Witness BLJ testified that Madame Rudahunga was taken away al about 600 am. and the soldiers returned to abduct
her and the three others about 30 minutes later. Trial Judgement, paras. 101, 102. Witness ‘SID testified that at about
430 or 5,00 am. soldiers Were searching rooms at -Saint Jeseph's College and on his way to mass he saw the
Rudahunga children in the back of a truck. Trial Judgemcnt) paras. 1135, 116, Witness 8JA testified that soldiers
knocked on his door at about 5.20 a.m. and were still searctnng the college -at 10.00 a.m. He stated that Madame
Rudahunga and her children and two others were taken away later in the day. Trial Judgement, paras, 130, 131.

'% Trial Judgement, para. 166.
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minor,' 1% Accordlngly, the Tnal Chamber failurc to address thls issue does not. call mto guestion

the cons:sl:ency of thc WJmesses evn‘icnce

191 In relauon 1o Wltness

BLC and BLP no rcasonable tncr of fact cou have found them uredlble
' I _gen her tesumony at mal and her wntten

attack Wthh vehicle shc was. shown, her cc':_ fi =--_regard1ng whether Rukundo was the person

kn.wn as- Chlcago when shc ﬁrst met Rukanﬂe, and ‘how- many tm:res Rukundo v1s1ted Kabgay;

wn:nessed Madame Rudahunga $ k1 -1ng, whu:h is 1ncon31stcnt with. hxs testlmony 193 Rukundo also
sublmts that Wltness BLP § tesurnony dlffercd frorn his written statement of 5 Octaber 2005 with

_aibducted at. the same ume or separa_i ¥y ;and the. number of vehlcles that were prescnt durmg the
ahducuon %% Ritkundo also pomts to the fact that a joint statement of detainecs at Gltarama prison
_descnblng the attack on' the Rudahunga farruly, which Witness BLP 31gned does not contain

Rukundo 5 name

86.  The Appeals Chamber recalls that a Trial Chamber has the disc—re_tior_i to accept a withess’s
evidence, notwithstanding inconsistencies between the said evidence and his or her previous
~-gtatements; -as-it-is up-to-the Trial Chamber-to -determine whether.an ‘all{agedw incensistency-is

196

sufficient to cast doubt on the evidence of the witness concerned.”” Nonetheless, it will consider

Rukundo’s arguments in turn.

87.  The Appeals Chamber notes that the Trial Chamber took into consideration that Witness
BLJ’s statement of 20 and 21 December 2003 did not make reference to Father Kayibanda telling

% Witness BLP testified that he saw three vehicles at Saint Joseph’s College that day: a blue Hiace taxi, a khaki-
coloured Toyota pick-up Hilux, and a white Suzuki Samurai vehicle. Trial Judgemernt, para. 96, Witness BLJ testified
that she was taken from the college in a blue Toyola pick-up vehicle and that she saw the same blue Toyota pick-up
after her astack near the Rudahunga house. Trial Judgement, paras. 102, 103, Witness BLC testified thar Rukundo
arrived .in a pick-up truck covered in mud which he thought might have been green, but he was not sure about the
colour, Trial Judgement, para. 106; T. 7 December 2006 p. 40.

! Rukundo Notice of Appeal, para. 65; Rukundo Appeal Brief, para. 230; Rukundo Reply Brief, para. 95.

1%2 pukundo Notice of Appeal, paras. 66-68; Rukundo Appeal Brief, paras. 214-220.

' Rukundo Notice of Appeal, para. 69; Rokundo Appeal Brief, paras. 221-224.

% Rukundo Appeal Brief, paras. 225, 226.

1% Rukundo Notice of Appeai, para. 70; Rukundo Appeal Brief, para. 227,

19 Kajelijeli Appeal Judgement, para. 96. See also Rutagands Appeal Judgement, para. 443 Musema Appeal
Judgement, para. 89. _
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her about Father Bmmanucl’s;_bar 197 - The T' "‘al "C!hamber concluded that thlS armssmn d:d not affect

?hcr ovcrall account of l:h ey

Whlch bmught hefr was su. B C 5 he
who warned her.'® However in hcr tesmnony at tnal Wrtncss BLJ stated that both her nelghbour
and Father Kabeanda had warned har 'rdrngly, it was- rcasonablc for the Tnal Chamber to
nce to. Father Kaylbanda in hcr statcmcnt was an omission, and

conclude that the absence 01’ eferen
the Appeals Chamber thereforc finds no contradiction in this respsct.

88. The Appeals Chamber recalls that it has a]rcady conmdercd Witness BLJ 's evidence
regarding her. confusmn betwcdn Ruku.ndo ‘and another priest named Chlcago and about when she
méet Rukundo before 1994. It found that her explanations were reasonable. 201 The Appeals Chamber
also ﬁnds that although the Tnal Chamber did not consider the fact that in her w1mess statement of

-‘2@ a:nd 2 Becember 2008 she ‘only- meﬁu@nwd seeing Rukundo at the- hosmtal dnce Whereas in her

tcsumony at trial she. stated that she saw him at the hospital twice, thls dlscrcpancy s minor,
Accordm._gly, it finds no error on the part of the Trial Chamber in its as_ses_sm_ent. of Wﬂ_:ncss BLJ's

evidence.

89.  With respect to the alleged inconsistency between Witness BLC’ s evidence at trial and his
1997 memoir regardmg the abduction: and killing of Madame Rudahunga the Appeals Chamber
notes that thc Trial Chamiber ﬁxphmtly cons1dered Rukundo’s submissions -on lhe issue. It
acccpted Wltness BLC’s explananon that thc memmr was not intended 10 g1ve ‘the i 1mpress10n ‘that
he had been present at the Rudahunga home and concluded that the inconsistency was minor and
did not affect his cred-ibilitj.y.203 Rukundo merely raises the same argument on appeal as he did at
trial and fails to demonstrate that the Trial Chamber erred in its assessment. Accordingly, the

Appeals Chamber dismisses this argument.

90. In relation to the evidence of Witness BLP, the Appeals Chamber notes that the Trial

Chamber explicitly took into account the fact that Rukundo’s name did not appear in the joint

d 204

statement of the prisoners of Gitarama which Witness BLP signed.”" Indeed, this inconsistency was

"7 Trial Judgement, para. 153.

1% Trinl Judgement, para. 153.

"** Rukundo Appea Brief, para. 214,

20 Tnal Judgement, para, 103.

P See supra Section TILB.2.a (Alleged Errors in Relation to Witnesses® Identification of Rukundo).

2 Trial Judgement, paras. 156, 157.

203 Trial Judgement, para. 157,

% Trigl Judgement, para. 144,

29
Case No. ICTR-2001-70-A 20 October 2010

Sl




one of the factors whmh led_jthe"'T ‘al-i_ChaInber to conclude that 1t 1w0uld only rely on l;he evidence
j ' TiC "51stenc:1es regardmg the number

: _e"Trlal Chamber s failure to
2 tness BLP’s ev1dence

(d} ?Pdsijt.ion--;of.Aut’hgﬁﬁ e

9. Rukundo reealls that in relatlon to the count of- genocrde, the Indletment charged him with
havmg “rehed on the authenty due to h1m as a priest and rrulltary ehaplam in‘the [Rwandan Armed

Forces] to- order soldlers, anned ewlllans and the Interahamwe militias to do the acts [referred to in

paragraphs 31022 of the Indlr_tment‘]:; to 1nst1gate them to act. ln that way or 1n aldlng and abettmg
them to do the-acts™. 206, He asserts that the Prosecution failed to esllabhsh that-he had ‘authority, and

the Trial Chamber, accordingly, erred in convicting him.*”’

92 | The Appeals Chamber reealls_that it has found that Rukunde alded and abetted genomde and

murder asa cnme agamst humamt:_ _fer the events at Saint J oseph s: College 08 It fur1:her recalls that
a:ldmg and abettmg as a form of Tesponsibility pursuant to Article 6(1) of the Statute does not
requlre that the accused be in - a position of authority. %% Accordingly, Rukundo 8. challenges
:regardlng his authority do not haVe the potential to invalidate any conviction, Nonetheless, the
Appeals Chamber. recalls that the Tnal Chamber found the fact that he abused his authority to be an
aggravaung factor in sentencing: hlm Accordingly, the Appeals Chamber will eon51der the ﬁndmgs

on’ Rukundo ] posmon of authorlty in the sentencing section.?'”

(e) Alleg.ed Distortion of the Ev-ide__nce

93, Rukundo submits that the Trial Chamber distorted the evidence of Witnesses BLP, BLC,
and CCH.*'! He asserts that, whereas the Trial Chamber found that Witnesses BLP, SJID, and BLJ
testified that the abductions from Saint Joseph’s College occurred around 27 April 1994, Witness
BLP actually testified that they occurred between 12 and 15 April 1994.%'% He further asserts that
Witness BL.C placed the events around mid-May 1994, and accordingly it was impossible for
Rukundo to have boasted to Witness BLC about the abductions as they would have taken place

25 Trig) Judgement, para. 146.

26 pukundo Notice of Appeal, para. 84, See atso Rukundo Appeal Brief, para. 256.

7 Rukundo Notice of Appeal, paras. 85, 86; Rukundo Appeal Brief, paras. 257-266; Rukundo Reply Brief, paras. 104-
108,

% See supra Section 1I1B.1.b (Constituent Elements of Murder and Causing Serious Bodily Harm).

2 Muhimana Appeal Judgement, para. 189,

° see infra Section IV.A (Ground 9: Rukundo’s Sentencing Appeal).

" Rukundo Notice of Appeal, paras. 87-89; Rukundo Reply Brief, para. 105.

212 Rukundo Notice of Appeal, para, 87; Rukundo Appeal Brief, paras. 267-269.
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"~'dlseevorod 2’4

) 12 and 15 Apui._ 99_ ._217 How "mer., it als_ ncite ] : __amtnatlon Wlmess BLP appeared to

have placed the’ mcxdent someume ar011nd late _A_

_nl 1994 218 In t}us respeot it noted in. a footnote

that *“Witness BLP tesuﬂed‘that the 1n01dent whleh occurred at the: Major Senunary [ ] took place

towards the end of May

:94 abaut a nwnth qﬁ‘er (emphas1s added) the mmdent 1nvolv1ng the

.95. The - Appeals Cha,mber does not. ﬁnd that ‘the Tnal ‘Chamber distorted Wltness BLP’s
eV1dence The Tnal Chamber demonstrated att ' ""tlon to detail in notmg the dlscrepancy in the dates ‘
in Wltness BLP’S eVIdence and the text in- the footnote accurately reﬂects Wltness BLP’
'ev1dence in hlS cross exannnatlon In reSponse 't a question regardmg ‘how long after the
abducttons and attacks on the Rudahu:nga fam:tly oocurred the 1n01deut in the: Major Semmary took

 place, he state nith later. I do re; m ‘Lr‘that the 1ncudent Wh.lCh occurred 1n the major

semmary took place toWard; the end of “May. 21 s would place the abductions of the
Rudahungas toward the end of April 1994 whlch 1s-consistent with the Trial Chamber s finding that
his evidence placed the incident “around 27 Apnl 1994”22 and is gertainly consistent with the Trial
Chamber’s ultimate finding that the event occurred “sometime in April 1 9947 223

96.  With respect to Witness BL.C’s evidence that Rukundo boasted about the killing of the
Rudahungas in May 1994, Rukundo has not demonstrated that the Trial Chamber distorted Witness

¥ Rukundo Notice of Appeal, para. 88.
14 pukundo Notice of Appeal, para. 89.
415 Trial Judgement, paras, 135, 171,
15 Prial Judgement, para. 136, The Trial Judgement lists the wilnesses as “Wltnesses BLPF, SID and BLP” but the
footnote refers to Witnesses BLP, SJD, and BLJ. See Trial Judgement, n. 195.
7 Trial Judgement, para. 96.
*'% Trial Judgement, para. 96.
*1° Trial JTodgement, n. 138.
20 Trial Judgement, para, 96.
21T, 16 Noveraber 2006 p. 30.
%22 Trjal Judgement, para. 136.
3 Trial Judgement paras. 135, 171.
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BLC $ evxdence Hc mcrely pomts out__that an ] ___conswtency exlsts between the ev1de.nce of Wltness

97. Smularly, thc Appcals Chambcr daoes not ﬁnd that the Thal Chamber distorted Witness
CCH’s: ewdcnce that somel;lmc in. May_ 1994 Rukundo teld her l:hat Louis Rudahunga had to be

'then' conversaud_ 'oék plac-c' at: areund the sam t1me' as. the abductions frorn Salnt Ioseph’s College

' does not’ undennine thc fact' that hier testzmﬁmy corro’borates that of Wltness BLC to the effect that
Louis Rudahunga had managcd to- gct away - from the assailants when the rest of the farmly was
Killed. |

540/H

98. For the fc)regomg reasons, the Appeals Charnber ﬁnds that Rukundo has fallcd 1o

‘demonstrate that the Tnal Chamber dlstortcd the evidence.

[43)] As:sessmem;.of:Defencc;Evidengc

99. Rukundo submlts that the Trial Chamber systematically accorded minimal welght to the
testimonies of Defence w1tnesses and found that thelr evidence did not discredit Prosecution

_cv1dence Hc sserts. that

preferencc for Prosecutmn ewdcnce 28 In partlcular he challenges the Tnal Chamber § treatment
of Defence Witnesses SJA, SID, SIC, SAE, BCD, SLA, EVC, EVA, EVB, and ATT.?

(i) Witness SJA

100. Rukundo challenges the Trial Chamber’s finding that Witness SJA did not discredit the
Prosecution evidence because he only saw the backs of the soldiers and people who were abducted
from Saint Joseph’s College.?*® He submits:that Witness SJA actually saw the faces of the attackers
and testified that Rukundo was not among them.”' Rukunclo also asserts that Witness SJA’s

evidence undermines that of Witness BLP to the effect that he and his co-detainees agreed not to

4 See supra Section I11.B.2.b (Alleged Errors Regarding Corroboration).
27, 13 February 2008 p. 62.
22 Trial Judgement, para. 168
27 Rukundo Notice of Appeal, para. 96; Rukundo Appeal Bnef para. 280.
% pukundo Appeal Brief, paras. 279, 280.
?2 Rukundo Notice of Appeal, paras. 97-100; Rukundo Appeal Brief, paras. 281-299,
30 Rukundo Appeal Brief, para. 281; Rukundo Reply Brief, paras. 118-121.
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: ng Rﬁkﬁndo 8 presencc at Samt Joseph s

d, it naca]ls that in. response toa qucstlon

- The: Appeals Chamber notes that_;j.:_:"__:.__ C
contradlcuon benween the evidence of Wltnesscs ‘

_alls that a Tnal Chamber 1s ot T réd to refer to thc testlmony of every

-"Lof ewdencc on the tnal record B Gwen that the Tnal Chamber was' selsed of

Appeals Cham

w1mess or every"

the. 1ssue it is’ reasonable to assume that the Tnal ______amber took Wltness SID’s ev1dcnce in this

regard into: account

_1'0_3. Finally, ‘the Appeals Chambcr dlsmlsses Rukundo s assertion that the Trial: Chamber erred
inmot- ‘stating “thiat the ’pﬁl’&‘@ﬂ accompaznymgﬁﬁath’er Kravylbmnda xwhen he t@@k the ‘survivors-of- the-
attack to the Kab”‘ayl hospltal was Witness SJD as Qorrohorated by Witness SJA. The Appeals
Chamber notes. tﬁat the Trial Chamber referred to the relevant portion of Witness SJA’s evidence on

this matter, indicating that the Trial Chamber took it into account.*®

(i) Wimess SID

104.  Rukundo asserts that the Trial Chamber erred in finding that Witness SJD’s evidence carried
little weight because he did not know Rukundo in 1994.%*° Rukundo further points to the fact that
the Trial Chamber did not consider that Witness SJD contradicted Witness BLJ regarding Father

B! Rukundo Appeal Brief, para. 282.
22 pukundo Appeal Brief, para, 283.
3 Rukundo Appeal Brief, para. 284
47, 22 October 2007 p. 13,
2 Trial Judgement, para. 144. -
= Nehamihigo Appeal Judgement, para. 121; Karera Appeal Judgement, para, 20.
¥ See Karera Appeal Judgement, para. 20, citing Kvocka et al. Appeal Judgement, para. 23,
8 Trial Judgement, n. 192.
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's car”_'Was sull in the v1c1n1ty of. the Rudahunga
"‘SJID.“' ‘-d"BI.J was canswtent up- uritil the attack, at

1 i:ness BLJ s cred1b111ty et

Kaylbanda 5 statement that “Father :;Bmmanu

" the fact that Wltness SJ'D d1d not know

: __-Chamber to: fznd that h1s evxdence that he did
\ .I:lc walght Furthenmere, the Appeals Chamber
ﬁnds tha.t the Tnal Ch
havmg hcard Father Ka

evidence: 3 The fact that he ﬁld not* mentmn. 1 ‘:;g the reference to “Father Emmanuel s car”

does not nccessanly cast d@ubt on Wztness BLfl s ev1dence to the contrary

(i) 'W__g__'tncsses SJCSAEand_B;_g__E

1-40‘6. Rukundo sabmits that the Tnal Chamber erred in faﬂmg to conmder the cv1dence of
Wltncsscs SJC ‘SAE, and BDC to the cffect that they did not see hlm at the Kabgayl hogpltal dunng
the perlod when ‘Witness BLJ was bemg treated there * He asserts that, had the Trial Chamber
properly considered this ev_ldencc, it could not have concluded that ‘Witness ‘BLJ saw him at the
hospital.**’ ‘

\107. The Tnal Chamber consadered Wltness SJC s evidence that he ‘was at the Kabgay1 hOSpltal'
between 20 Apnl 1994 and 1 May 1994 and t-;hat he d1d not see Rukundo durmg that period. %6 Iy |
did not explicitly consider the evidence of Witnesses SAE and BDC o the effect that they were also
at the hospital at various times during the same period as Witness BLJ and did not sec him >’
Nonetheless, given the limited probétive value of this kind of evidence, the Appeals Chamber finds

no error in the Trial Chamber not hai/ing relied upon it.

29 - Rukundo Appeal Brief, paras. 285, 288; Rukundo Reply Brief, paras. 122- 125

0 Rukundo Appeal Brief, para. 286.

‘Rulcunde Appeal Brief, paras, 287, 289,
2 Nchamihigo Appeal Judgement, para. 121; Karera Appeal Judgement, para. 20.
* Trial Judgement, paras. 114-119, 160, 161, 170.
4 Rukundo Appesl Brief, paras. 290-292.
3 Rukundo Appeal Brief, para. 252,

Tnal Judgement, paras. 123-125,

1T, 20 Sepiember 207 pp. 9-11 (Witness BDC); T. 24 September 2007 pp. 63-66-(Witness SAE),
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1:09; The Tnal Cham’b r con };’ered the ewdence of Wﬂnesses SLA and EVC to the effect that

i '”gsaph’s C@Hege when the a‘bductlorls occurred; and,

dlscrcdlt the: Prosr,cutlon ewdcncc »1 The Appeals

dy rolated to what 'Rfﬁkundofsai@d}ziwithlr@sp‘é f:t-_é the --fattﬁ%fﬁz-.z"'? The

attacks thear tesum ]

Tnal Chamber s ‘d1_ erc Ly atmant of the evidence of these w-im‘éésés'i-s-'-éﬁéf__efore_-?r_'eﬁ!s'oﬁaﬁle'.

W) Mnesseg

' AEVB and ATT -

110  Rukundo- subtmts that the Trial Chamber erred in fallmg to consuier the evidence of
Witnesses EVA EVB-, and ATT in relation to the events at Samt Joscph’s Callege ‘He asserts that
_ W1tness BVA ccntradlcts ‘thc cy1dence of Witness BLJ because hc tcstlﬁed that:Father- Kay1banda
vdlcl not mennon Rl]kundozzﬁ He ﬁlrther-coﬁ.ténds that W1tnesses EVA and EVBWCOI]tl'adICI the'.

evidence of Witness: CCH rega:rdmg the. lists found at the Rudahmga home whlch wcre later used
to identify refugees who Were then abducted from Saint Joseph’s College.*** He asserts that Witness
EVA testified that the soldiers with the list at Saint Joseph’s Collagc came from the prefecture and
Witness EVB stated the soldicrg came with Sub-Prefect Antoine Misago and that the lists were

255

posted at the prefecture.” Rukundo submits that the involvement of authorities from the prefecture

and his non-involvement was further corroborated by Witness ATT.**® He states that Witness ATT

*** Rukundo Appeal Brief, paras. 293, 294.
** Rukundo Appeal Brief, paras, 293, 294.
> Tral Judgement, paras. 120, 127, 162, 163.
! Trial Judgement, para. 170.
2 2., Trial Judgement, paras. 167, 168,

=3 Rukundo Appeal Brief, pata. 296,
> Rukundo Appeal Brief, para. 297,
255 > Rukundo Appeal Brief, para. 297,

38 Rukundo Appeal Brief, para. 298.
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also contradlcts

% tness BL s fewdencc“ that '.thc ~dcta1nees at Gluarama pnson who rnade the _]Olllt

kllhqg of Madame Rudahunga 259 ThIS is. con _ tcnt Wlth Wl&lcss CCH’S ev1dence 260 Wltness EVB
stated that after the llsts were found they were turned over to the prﬂfecture 2 Wltncss EVA further

tnéss CCH’s

ev1dence as it does not. 1ndlcate who- found the hsts in the: R’udahunga homa Snmlafly, _Wltness

werc accompa:ma by St :.’—Prcfect Mzsago 263 None of this is- 1nmns1stent wnh _

,CCH’s eV1dence dld nﬁt mdmate what happened 10 the lists after they were found a8 Rukundo only
told her of having " founcl them. 2 Addluonally, Witness ATT’s ewdence is conmstent with
Prosecutlon ev1dence as he testified that the Rudahunga famxly was abducted by soldiers.”®

_Moreover while. he made reference to the 1nvolvement of. authorlt:les from. the prafecture in attacks

“on’ refugees in Kabgay , ]
contrary to Rukundo’s suggestlon

113, With res-pect to ‘Witness ATT’s evidence that Witness BLP did not mention Rukundo’s
name in the Gacaca sessions, the Appeals Chamber recalls that the Trial Chamber considered that
Witness BLP had previously not implicated Rukundo in the events at Saint Joseph’s College and

that this was one of the factors which led it to treat his evidence with caution.*®’ Accordingly, while

7 Rukundo Appeal Brief, para. 299.

5T, 19 July 2007 pp. 28-30. '

2597 19 July 2007 pp. 30, 31, 47, 48 (Witness EVA); T. 20 July 2007 p. 17; T. 23 July 2007 p. 49 (Witness EVB).

260 Trial Judgement, para. 109.

AL 20 July 2007 p. 17,

62T, 19 July 2007 pp. 47, 48,

2637, 20 July 2007 pp. 17, 18.

24 See Trial Judgement, para. 109.

85T 18 July 2007 p.18.

66T 18 July 2007 pp. 5-7.

27 Trial Judgement, paras, 144-146. The Appca.ls Chamber recalls that it diemissed Rukundo’s request to admit
documents from Witness BLP’s judicial dossier in Rwanda. See Decision on Rukundo’s Motion for the Admission of
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_ L CEAE : 535/H
the Tnal Chamber d1d not refar to W1tncss AT'T’s cwdence speclﬂ{:ally on th.lS pomt it was seised

of: the JSSIJE

' 1- 'Ch "‘bsr_ .ﬁnd";'rthat Rukundo has_failed 1o

114. . For the fere'
.ber.-m Its ::onmderatlon of -'the Defcncc cv1dence

demonstra _‘a:n )

eing ot evens s St osepi's ol
3 Conélu-éi.g

115. Accordmgly, the Appaals Chambcr finds that Rukundo failed to demonstrate that the Trial
' __Chamber comnuttcd___ any error in_the _4__asscssmcnt of the ev1d¢nce Wh;lch. Would occasion .a

-mlscamage of Just cé It also
Collegc Accordm'"ly, the- It
enurety NQnetheless the Ap als:C hamber recalls its finding that comrmsswn was not pleaded as a

ds no ertors: of Jaw. in-respect of the cv_ nits .at Samt Joscph s

;amber d;sn‘usses Rukundo’s. Second Ground of Appeal in its

mode of 11ab111 yin relauon io ese vents. The Appeals Chamber eoncludes that Rukundo 8 acts
ndabetting the murder of Meadame Rudahunga
ldren and two-other Tutsi civilians, The Appcals Chamber thus

and causm g

ﬁnds that Rukundo a.lded and 'a ette

to thcse cvents

senous bodﬂy harm to two of herc
d genocide and murder as a ctime against _humar_l_lt-y_m _rel_atlon

Additional Evidence on Appeal, 4 June 2010 (“Decision of 4 June 2010"), para, 16. In teaching this decision, it
observed that Rukundo did not demonstrate due. dmgencc in obtaining this material at trial and thus considered whether
the exclusion of this evidence world result in a miscarrigge of justice. Decision of 4 Junc 2010, paras. 14, 15, After the
decision, the Prosecution filed a submiission indicating that it came into possession of the relevant material shortly after
Witness BLP appeared but did not disclose it to Rukundo. See Prosecutor’s Submission Following the Appeals
Chamber’s Decision on Rukundo’s Motion for the Admission of Additiona! Evidence on Appeal Pursuant to Rule 115
of the Rules of Procedure and BEvidence, 9 June 2010. Rukundo did not respond to this submission or seek
reconsideration of the decision, The Appeals Chamber does not consider that the fact that the Prosecution was in
possession of Witness BLP’s Judlclal record ‘during the trial would alter its fundamcntal conclusion denying the
admission of the additional evidence in the Decision of 4 June 2010. See Decision of 4 June 2010, paras. 10-16.
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n 'and two other Tuts1 C]VlllarlS

) 1_1n Gltarama Prefecture 268 It

271 ' 272

person Wlmes 'BLJ fell unccmscwus

Father Alfred Kaylbanda wamed 'her hat “F er Bnunanuel’s car
LJ furtherftestlﬁed that, about
one week after she was admtted to.the hosmtal she saw Rukundo accompemed by two of the same

soldlers and that they walked threugh the hospital threatening Tutm patlents 275

faround- an A shert;'" hile laf_"'
was still areund” and then drove her t0. Kabgayl hospital. 774 W1tness

'1,17. The Trlal Chamber excluded the portion of -Witness BI.J’S testlrnony relatmg o the
1nt1n11dat10n and abductlon of Tut51 ‘patients at Kabgayi hospltal Wh]Ch occun'ed after her
- abduction; en the baersthat these actions were not ploaded-in-the- Imdrctment A6 However; the Trial
Chamber rehed on other parts of her testimony, including her ewdence that she ‘saw Rukundo at the
Kabgay1 hospltal a week after the ab_ductlon at which point she made the hn_k between Rukundo and
Father‘ Kayi_banda’s earlier waming that “Father Emmanuel’s car” was still in the vicinity of

Madame Rudahunga’s house shortly after the attack.””’

118. Rukundo argues that the Trial Chamber erred in law by only excluding the part of Witness
BLJ’s evidence concerning the intimidation and abduction of Tutsi patients at Kabgayi hospital

288 Trial Judgement, paras. 568, 569, 591.
% Trial Judgement, paras. 585, 591.

2% Trial Judgement, para. 147.

77! Prial Judgement, para. 147.

*2 rial Judgemen, para. 147.

* Trial Judgement, para. 147.

' Tria] Judgement, para. 147.

*™ Trial Judgement, para. 148.

% Tria] Judgement, para, 152.

7" Trial Judgement, para. 166.
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relanng to the hos;ntal m He subrmts that,
;xclude ewdence about thiat

whercas 1t shﬁul"' have excluded all af he ""c_

-reSpond o the"' il tional 'allegatlens, of" 'takc 0 her 'measures to preserve the nghts of the: accused to
With: pect to this last measure, the Aals Chamber recalls that a Tnal Chaniber

a fmr trlal 24

can also ﬁnd th ' 'artlcula:r evidence. madnussw}e to prove a matenal fact of wh1ch the accused was
d 285

not on nonce, bu_t a_._j_ smble with respect'to Uther alleganons sufficiently pleade

120, In excludmg Wltness BLJ’s evidence regardlng the' intimidation of Tutsi:patients.at Kabgayi
_-hospltal and the abductlen of some. of these paucnts, the Trial Chamber noted that this “consututes a

new .allegatlon of crmuﬁal conduct on the part of [Rukunde] which the Prosecuuon did not

. ¥ Rukundo Notice of Appcai para. 23; Rukundo Appeal Brief, paras. 35, 36, 38 Rukundo Reply Brief, paras. 13-16,
18.
*" Rukundo Appeal Brief, para. 35.

2% Rukundo Appeal Brief, paras. 36, 37.

2 +, Rukundo Notice of Appeal. para. 24; Rukundo Reply Brief, para. 17.

? See, eg. Gaspard Kanyarukiga v. The Prosecutor, Case No. ICTR.02-78-AR73.2, Decision on Gaspard
Kanyaruk,lga s Interlocutory Appeal of a Decision on the Exclusion of Evidence, 23 March 2010 (“Kanyarukiga Appeal
Decision”), para. 7; Edouard Karemera et al. v. The Prosecutor, Case No. ICTR-98-44-AR73.17, Decision on Joseph
Nzirorera's Appeal of Decision on Admission of Evidence Rebutting Adjudicated Facts, 29 May 2009, para. 7.

*® The Prosecutor v. Théoneste Bagosora et al., Case No. ICTR-98-41-AR73, Decision on Aloys Niabakuze's
Interlocutory Appeal on Questions of Law Raised by the 29 June 2006 Trial Chamber 1 Decision on Motion for
Exclusion of Evidence, 18 September 2006 (“Bugosora ef al. Appeal Decision™), para. 18. See also Furundfiju Appeal
Judgement, para. 61.

™ Bagosora et al. Appeal Decision, para. 18.

25 Arséne Shalom Ntahobali-& Pauline Nyiramasuhuko v. The Prosecutor, Case No, ICTR-97-21-AR73, Decision of
the Appeals by Pauline Nylramasuhuko and Arsdne Shalom Ntatiobali on the “Decision on Defence Urgent Motion to
Declare Parts of the Evidence of Witnessés RV and QBZ Inadmissible”, 2 Tuly 2004, para. 15 {(“[Allthough on the basis
of the present indictmerit it-is not possible to convicét Nyiramasuhuko in respect of her presence at the installation of
Ndayambaje, evidénce of this meeting can be admifted o the extent that it may be relevant fo the proof of any
allegation pleaded in the. Indictment.™). See also Kanyarukiga Appeal Decision, para. 11 Bagosora et al. Appeal
Decision, n. 40.
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spééfﬁcally 'jé*le'éd 1n tbé :Iﬁcfictrnént ”296:*& ‘then 3 '*ud' a har evrdence regardrng Rukundo’s

intimigation and abductlan of Tutsmf-_fr m:the hosp

i nﬁt"the evmlence of hls prcsence at the

he brought soldters to Samt Joseph’s College to search for Tuts1 refugecs who purportcdly had hnks

with the Inkotanyz and participated in. the kllhng of Madame Rudahunga at her house and the

532/E

subsequent beatmg of her two chﬂclrcn and two other Tutsr c1v111ams 29 It concluded that Wrtness

BLJ s ewdence regardmg the prescnce of Rukuﬁdo s car was ev1dence in support of thlS charge

The Appeals Chamber finds no error in this rcgard.

123, For the foregoing reasons, thé Appeal Chamber dismisses Rukundo’s Third Ground of
Appeal.

e = Trial Judgement, para. 152.

% rial Judgement, para. 152.
2% Trial Judgement, para. 166.
28 rial Tudgement, para. 150,
? Trial Judgement, para. 150.
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_mvcstlgat:ton 25 Hls report (“Haguma Report”) was- adrmtted into ev1dcnce

126. Accordmgi to thc Haguma chort after hawng tesnﬁad in 2006 W1tness BLP was

in order to cxculpatc father Rukundo 257 As a result, %?“Vltness BLP met Mr Nshogoza on several
occasions bctween 30 December 2006 and 7 Fcbruary 2007.%® Mr. Nshogoza. gavc Wltness BLP a
letter dated 10 January 2007 which Witness BLP agreed to copy “4n order to protect himself.”** It
also follows from the Haguma Report that a second letter dated 8 February 2007 was addressed to

21 .. See Trial Judgement, pares. 96-98.
® The Prosecutor v. Emmanuel Rukundo, Case No. ICTR-01-70-T, Reguéte ex parte en extréme urgence et
conf" dentielle aux fins de rappeler le témoin du Procureur BLP aux fins d'étre réentendu au vu des éléments nouveaux,
8 March 2007 (“*Motion to Recall Witness BLP”). See also Trial Judgement, para. 139,
29317 2 July 2007 p. 42, See also Trial Judgement, para, 139.
24T 2 July 2007 p. 43; The Prosecutor v. Emmanuel Rukundo, Case No. ICTR-01-70-T, Decision on the Motions
Relating to the Schaduled Appcarances of Witness BLP and the Defence Investigator, 4 July 2007 (“Decision of 4 July
2007"), p. 5. See also Trial Judgement, para: 140.
#5711 October 2007 pp. 37-30. See also Trial Judgement, para, 140.
%% Trial Chamber Exhibit X1 (Hagura Report).
*7 Trial Chamber Exhibit X1 (Haguma Report), p. 2.
*% Trial Chamiber Exhibit X1 (Haguma Report), p. 3.
¥ Trial Chamber Exhibit X1 (Haguma Report), p. 4.
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129. In the dems.lon recalhng Wlmess E P to be exammed about hls alleged recantahon thc

Trial Chamber stated that the parties would have the opportunity to cross-examine him.*”’ When
Witness BLP was recalled on 2 July 2007 ‘the Presiding Judge mchcated that he would put
questions to the witness.*™ Nonetheless, he assured the parties that they would have an opportunity

3 7+ia] Chamber Exhibit X1 (Haguma Report), p. 4.

" Trial Chamber Exhibit X1 (Haguma Report), p. 2.

32 Trial Judgement, para, 142, See also The Prosecutor v. Emmanuel Rukundo, Case No. ICTR-01-70-T, Decision on
the Haguma Report (Rules 54 and 91 of the Rules of Procedure and Evidence), 14 December 2007 {“Decision of
14 December 2007”), para. 11.

*® T'tial Judgemenit, para. 142,

*™ Tria] Judgement, para. 146.

3% Trial Iudgemem paras, 163-172, 569, 585. The Trial Chamber convicted Rukundo for committing genocide based,
in part, on his role in the killing of Madame Rudahunga and the bcatmg of two of her children and two other Tutsi
civilians. It also convicted him for committing murder as a crime against humanity for the killing of Madame
Rudehunga.

- 3% Rukundo Notice of Appe.al paras. 46-52; Rukundo Appeal Brief, paras. 146-173; Rukundo Reply Brief, para. 78.

- 3 The Prosecutor v, Emmanuel Rukundo, Case No. ICTR-01-70-T, Decision on Defence Motion to Recall Prosecution
Witness BLP, 30 April 2007 (“Decision of 30 April 2007"), para. 6.

% T, 2 July 2007 p. 41.
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W hether he fw'Shei to vary. 1’118

d 313

o.‘cr@ss-cxalmne Wﬂ:ness IBLP was v1olatze > He asserts

documents whlch d]d not form part of the trial record.”"

_ukundo fails to demonstrat@ that th' "Tnal_’c Ty

exammc Witncss BLP on 2 Jaly( _ '*?-'.:or 1o any unoff1c1al documgnts hc clalms the T-n-al Chamber

rehcd up@n 3'9 It also: notes that R

of 14 Dcccmber 2007 accepnng l;he Haguma Report.*

ndo did not scek to recall Witness BLP: follawmg the Decision-

529/H

o 132 “PHE Appefa}s Chamber méit?es “ﬁhﬁt ‘Rukundo-did net ebjeet when the: T:ﬂal Ch"ambcr 1ndlcated e

on.2 July 2007, when Wltness BLP reappcared before the Trial Chamber, that the. parues would not

321

have the oppor-tumty 10 question Witness BLP until a later date. However, in his sub_mlssmns on

T, 2 July 2007 p. 41.

HO 2 July 2007 p. 42.

11T, 2 July 2007 p. 43; Decision of 4 July 2007, p. 5.

*2 Decision of 14 December 2007, para. 7.

313 Rukundo Appeal Brief, paras. 150, 151.

4 Rukunido Appeal Brief, para. 151,

919 Rukundo Appeal Brief, para. 149,

3% Rukundo Appeal Btief, para. 149,

*'7 Prosecution Response Brief, para. 97.

318y , Prosecution Response: Brief, para. 95,

'” Prosccution Response Brief, para. 97.

0 presecution Response Briel, para. 98,

%UT, 2 July 2007 pp. 41-43. Although Rukundo requested certification 1o appeal the Trial Chamber’s decision not to
examine Mi. Nshogoza until after the investigation, he made no such request in relation to the deferral of the cross-
examination of Witness BLP. See The Prosecutor v. Emmanuel Rukundo, Case No. ICTR-01-70-T, Request for
Certification to Appeal the Trial Chamber's Decision of 4 July 2007 (Rule 73 (B) ICTR R.P.E), 11 hily 2007
(confidential) (“Request for Cettification of Trial Chamber’s Decision of 4 July 2007").
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5.281% q

was nm rcqun‘ed

Haguma chort 'm s B

of testlmony, the arties sho"' _ ave- been given the epportumty to cross-e amlne Wltncss BLP on
the 1ssuc of his ¢ '=""‘ed recantation, In this regard, the Appeals Chamber has prevmusly noted the

ether a w'_ness 5 testlmony

_pamCular usefulmess of crosé, Inauon as a tool for chscermng, wi
has ‘been 1mpr0pcr1y 1nﬂuenced 3 Furthermore, the Appeals Chambcr recalls that the Trial

Charnber 1nd1cated on a number of. occasmns that -the .parties wou}d be glven the opportumty to

cto

-examine Wltness BLP b '-ultlmately no Qpportunlty was afferded 1o, them. Accordmgly, the

Appcalé Chainber 'Iﬁhnds that_the Tnal Chamber erred in law m(. failing to allow Rukundo the

0pp_ortun1ty t0-cross-examine Witness BLP upon the issue of his recantation.

135. Nonetheless, the Appeals Chamber is not convinced that. the Trial Chamber’s error

invalidates the Trial Judgement. Mr. Haguma questioned Witness BLP in the course of his

investigation into the matter, and Rukundo had the opportunity to examine Mr. Haguma and make

2 The Prosecutor v. Emmanuel Rukundo, Case No. ICTR-01-70-T, Conclusions de la défense sur le rapport d'enquéte
de Mon.weur Haguma, filed confldennally on 23 October 2007 (“Rukundo’s Submissions on Haguma Report”), para.
120,
5 TIthe Prosecutor v. Emmanuel Rukundo, Case No. ICTR-01-70-T, Defence Submissions in Rejoinder to the
Prosecutor’s Comments 6n Mr. Hagumia's Report, filed in French on 1 November 2007 and in English on 4 March 2008
(“Rukundo s Response to the Prosecution’s Submissions on the Haguma Report”), paras. 35, 37.

See Rukundo Final Trial Brief; paras. 1591-1599.

Rule 90(F) of the Ruiles. .

26 See Nahimana et al,- Appeal Tudgement, para. 182; Prosecuior v. Jadranko Prlic et al., Case No, IT-04-74-AR73.2,
Decision on Joint Defence Intetlocutory Appeal Against the Trial Chamber's Oral Decision of 8 May 2006 Relating to
Cross-Examination by Defence and on Association of Defence Counsel’s Request for Leave to File an Amicus Curiae
Brief, 4 July 2006 (“Prhc et al. Appeal Detision of 4 July 2006™), p. 3.

27 The Prosécutor v. Hdonard Karemera et al., Case No. ICTR-98-44-AR73.8, Decision on Interlecutory Appéal
Regarding Witness Proofing, 11 May 2007, para. 13. '
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ore m assessmg Wltncss

e c1rcumstances of

of what thosc documents We,re, At no umc dld Rukundo seck t0. ascertaln to what documents the

Tnal Charnber referred Furthennore, in 11ght of the fact that Rukundo hnnsclf requcsted the

testunony of Wltncss BLP that he did not w1sh to vary his testlmony, the Appeals C amber is not
comnnced that the Tnal Chamber erred- by ordenng an 1nvest1gat10n into’ the matter on thc basis of

. umdent_lﬁec_l documenis.

137. On 11 Oetober 2007 ‘Mr. Haguma appeared before the Tnal Chamber to present the
findings of hisinvestigation and ‘his reportof the: samve-date. > At “that tclrnc Rﬂkﬁnlﬁ@ raised:the fact - -
that the Haguma Report had ‘only been disclosed to him about one hour before Mr Haguma took

334 Followmg questlons

the stand and- tl?;e'fac_:t that he had not received all the annexes to the report.
put to Mr. Haguma by the Presiding Judge, Rukundo’s Lead Counsel cross-examined him until she
indicated that she had finished her questioning.” The Trial Chamber then permitted Rukundo’s
Co-Counsel to question Mr. Haguma further but ended the examination before she indicated that

she had finished,**

. See infra Section II1.D.2 (Examination of Mr. Haguma).
* Tria] Judgement, paras. 139-142,
* Trial Judgement, paras. 142, 146.
BT, 2 July 2007 p. 43,
27,2 July 2007 pp. 5, 12, 43; The Prosecutor v. Emmanuel Rukundo, Case No. ICTR-01-70-T, Requéte strictement
confidentielle en extréme urgence aux fins d’ordonner la conduite d'une enquéte indépendante {Article 54 du
Reéglement de procédure et de preuve), 29 June 2007, p. 6.
33711 October 2007 pp.37-50; 'Trial Chamber Exhibit X1 (Haguma Report).
34T, 11 October 2007 pp. 44, 48,49,
337, 11 October 2007 pp. 42-47.
*T. 11 October 2007 pp, 48-50.
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H g;uma gn hlS rcport was violated

MrHaguma :
days in which o'
| Accordmgly,‘_';_: these ¢

of the Haguma Report and its annexes: prejudlced Rukundo

140, Smnlarly,u the Appeals Chamber is not convmced that the Trial- Chamber unfalrly restricted

Rﬁkundp’s Cros: -:armnatmn of Mr. Haguma The Trial Chamber perrmtted Rukundo $ Lead

,\.Counsel 10 cross+exarmné Mr Haguma until she mdlcated that she had flmshcd her questlonlng

Rukundo’s Co-eCounsel then mdlcated that she ‘had further. questions for M, Haguma noting that
they had only recewed the Haguma Report. an hour before the hearing.**’ Although the Trial
Chamber noted that Rukundo’s Lead Counsel had already guestioned Mr. Haguma and that they

formed part of the same Defence team, it nonetheless permitted the Co-Counsel to question

7 Rukundo Appeal Brlef paras. 152-160.

** Rukundo Appeal Brief, paras. 153-155.

3% Rukundo Appeal Brief, paras. 157-159.

0 The Prosecitor v. Théoneste Bagosora et al., Case No. ICTR-98-1-AR73, Decision on Interlocutory Appeal
Relating 1o Disclosure Under Rule 66(B} of the Tribunal’s Rules of Procedure and Evidence, 25 September 2006, para.
12..

34! Tria] Chamber Exhibit X1 (Haguma Report), pp. 1-5.

2T, 11 October 2007.pp, 42-50.

3T, 11 October 2007 p. 50. .

T 11 October 2007 p. 50.

45 Rukundo’s-Subniissions on Haguma Report.

6T 11 October 2007 pp. 42-47.

7T, 11 October 2007 pp. 47, 48,
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';Mr Haguma 3‘."8 The= ppeals ¢ _-ham er doe

14
stated

__;‘Chamber does not conmdcr tha.t ‘the Presxdmg Judgc was makmg a finding
: ; ' 2 Rather he made a general observauon and statcd"
that the Trial Chambcr would conmder the Haguma Report and then make a flndlng upon it,
Accordingly, the! Appeals Chambcr chsmlsses tms argument

144, Inits Decmlon of 30 April 2”7 recallmg Wﬂ;ness BLP to be exammed about his. aIleged
. recantation, thc Trial Chamber stated that the. partres would have the opportumty to -examine
Mr. Nshogoza, 953 Having considered “the importance of hearing Mr. Nshogoza s testimony on the
[...] issue”, the Trial Chamber reiteraied its intention to hear Mr. Nshogoza in its proprio motu
Order of 28 June 2007.%** However, after hearing Witness BLP’s testimony that he did not wish to
vary his prior evidence, the Trial Chamber dcéided that, pending the outcome of Mr. Haguma’s
investigation into the matter, it did not need to hear Mr. Nshogoza’s evidence.”* After considering

the Haguma Report, the Trial Chamber issued a decision in which it found that, although additional

M5, 11 October 2007 p. 48.

M3 00 Rule 90(F) of the Rules. See also Nahimana et al. Appeal Judgement, para. 182.

B0.p 11-October 2007 p. 47,

351 Rukundo Appeal Brief, para. 162.

352 Decision of 30 April 2007, para. 6.

33 The Prosecutor v, Emmanuel Rukundo, Case No, ICTR-01-70-T, Proprio Matu Order for the Transfer of a Detained
Witness (Rules'54 and 90bis of the Rules of Procedure and Evidence), 28 June 2007, p. 2.

3% Decision of 4 July 2007, para. 8.
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bhshmg whcthcr he had 1ndeed recantcd It was
Q_f Mr. Nshogoza. Th_q_refore_, -in .th_at _rcs_pf_:ct,

relevant to -thc 1ssuc In addmon, Rukund Iei ted Mr. Nshogoza 8 testlmony on the matter ofa

number of. occasmns Prior to Mr Hagum gation, Rukundo rcquestcd that thc exammatlon

"O“I”I\?Ir Nﬁhogbzaktake ‘place at the- same**nfmé HS v THIESS BLP’s“teStlm@ny 3‘61}When thls*request Was e

denied,’ 361 he Sought ccrnﬁcatlon to appcal he decision. *2 In his submlsswns on the Haguma

Report he renewed his request to have Mr Nshogoza testify on thc matter 363 In v1cw of this, the
Trial Chamber ought to have allowed Mr. Nshogoza to be heard upon the issue of Wltness BLP’s

alleged recantation to him,

35 Decision of 14 December 2007, para. 7.
350 pukundo Notice of Appeal, para. 50, Rukundo Appeal Brief, para. 164,
*7 Rukundo Appeal Brief, para. 164.
358 priic et al. Appeal Decision of 4 July 2006, p. 3.
3 Rule 90(F) of the Rules.
% The Prosecuior v. ‘Emmanuel Rukundo, Case No. ICTR-01-70-T, Requéte strictement confidentielle en extréme
urgence awx fins d'ordonner Iaudition concomitante de BLP et de M. Nshogoza et d’obtenir la communication de
Uintégralité du dossier judiciaire des deux témoins (Article 54 du Réglement de procédure et de preuve), filed
confldenna]]y on 29 June 2007, para. 8, p. 4. :

Decmon of 4 July 2007, para. 8.

Requesst for Certification of Trial Chamber’s Decision of 4 July 2007, paras. 48, 49.

% Rukundo's Submissions on ‘Haguma Report, para. 120, p. 19. See also Rukundo’s Response to the Prosecution’s
Subimissions on the Haguma Report, paras. 33, 36, 37.
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Mr Nshogoza 5 testunony en_=the events leadmg up to Wltness BLP’s alleged recantatlon the fact
'-that ‘his- versapn «of: the events was. put before the Trial Chamber on t‘wo occasmns rmugates the fact
'that he was not called 10 testxfy '

3149 Furthermore, as. recallcd above, the Trial Chamber c0n31dered the mrcumstances of W]tness
.BLP’s alleged recantat:ton carefully 3% Whilé the Trial Chamber accepted 'Wltn 55 BLP 5 assertlon

i cautlon and"

%) feearft s testimony, it-nonetheless treated it ewdenoe

the extent that it was. corroborated by other rehable ev1dence Accordmgly,

the Appeals Chambe di szmsses thlS argument

5. Reliance on the H:

1_50-._ Rukundo submlts that the Trial Chamber erred in relymg on the I-Iaguma Report and that, by

domg s0, it transferred its duty to assess Witness BLP’s crechblhty to an lndependent

- --mvestl gator. 3% In this: regerei ‘he-esserts-that:the Trial Chamber should-not have rehed on statements.. ...

gathered outside the tnal process to assess Witness BLP’s credibility. 369 Furthermore he eontends
that the Trlal Chamber could not have relied on the Haguma Repoit gwen that it was “full of
gaps”. 310 In support of this, he points to the fact that Mr. Haguma accepted Witness BLP’s
testlmony without having a handwriting expert verify whether the letters dated 10 January 2007 and
8 February 2007 were written by different people as claimed by Witness BLP.*"

151. The Appeals Chamber notes that Rukundo has already raised the alleged shortcomings of
the Haguma Report, including the fact that there was no handwriting analysis of the letters, in his

4 Motion to Recall Witness BLP.
%% Trig) Chamber Exhibit X1 (Haguma Report), p. 3, and annexed notes from interview with Mr Nshogoza.
%6 Trial Fudgenient, patas. 139:142.
7 Trial Judgement, paras. 142, 146.
%% Rukundo Appeal Brief, para. 172,
Rukundo Appeal Brief, para. 170.
0 Rukuntlo- Appeal ‘Brief; paras. 165-167.
"' Rukundo Appeal Brief, para. 165
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egarding these

6. Conclusion

153. For the foregoing reason$',__' the Appeals Chamber dismisses Ri:als_:ml'cgl_ois'tFonurth' Ground of
A.ppeal' in its entirety. |

32 Rukundo’s Submissions on Haguma Report, paras, 52-36, See also ibid, paras, 21-85.
3 Decision of 14 December 2007, paras. 7, 11
3 prosecutor v. Jadranko Prlic et al., Case No. IT-04-74-AR73.13, Decision on Jadranko Prli¢’s Consolidated
Interfocutory Appeal ‘Against the Trial Chamber’s Orders of 6 and 9 October 2008 on Admission of Hvidence,
12 January 2009, para. 15.
* Decision of 14 Deceriber 2007, para. 11.
378 Trial Judgement, paras. 139-146.
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visned the Sa;lnt Léon

'1dent_1f_igd_ T_l_ltSI refl_.l__g_e_es.i ‘llst and then left 82 Shortly after 1'11'3- -departure soldlers and
Inierdh@r;ﬁzwé" took the'i_éietr Tuts: refugees from the sermnary to an unkznown lecatlon where
they were killed. ™ | :

156 Rukund@ «submfts ‘Eh’atthe ?I?rial G’hamber erred n-law im: c@nvreim_: < ""mf*fer these evenLs:

384

because ‘the Indlctment Was msufﬁmently precise.” The Prosecution responds that the Trial
Chamber addressed these arguments and that Rukundo has falled to dcmonstrate that the Trial

. Cha.mber erred in this regard 385

157. Bearing in mind the previously articulated principles of notice,*® the Appeals Chamber will
consider whether there was a defect in the Indictment in relation to. (1) the identity of the victims;
(2) the dates of the abductions and killings; (3) the date on which Rukundo arrived with a list of

names; and (4) who accompanied Rukundo.

37 Tyinl Judgement, para. 573,

*7% Trial Judgemenit, para. 590.

¥ Trial Judgement, paras. 276, 337.

%, Rukundo Final Trial Brief, paras. 841-848, See also Trial Judgement, para. 332.

1 Trial Judgement, para. 332.

38 Tral Fidgement, para..364.

*** Trial Judgement, para. 364. -

3% Rukundo Notice of Appeal, paras. 19-21; Rukundo Appeal Brief, paras. 23-32; Rukundo Reply Brief, para. 12.
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'15-8.

_‘l'é'a's':t bne'-bU's"-‘W'as~r o
nurnber of victims,”
victims as Tutm refugecs'taken from ‘the Salnt Léon Minor Seminary was suffwlently prcmse to

allow Rukundo to preparc hxs defence

J-2 ‘D&tES‘:Of\.the ~A1'1 oed .‘bduction-'s" !

161. Rukundo: also submlts that the Indictment was 1nsufﬁclently precise with respect to the dates

of the abductl_ons-:and_ kll-l:gng-s of the refugees from the Saint Le,on,MmOr Seminary, L

162. As noted above, the Indictment alleged that Rukundo participated in the abductions and
killings of refugees from the Saint Léon Minor Seminary “[d]uring the months of April and May
1994”.3°2 The Trial Chamber found that on at least four occasions during April and May 1994,

*% Prosecution Response Brief, para. 28.
346 See supra Section IILA (Gtound 1 Alleged Errors Relating to the Pleading of Comrmss:on)

*%7 Rukundo Notice of Appeal, para. 2¢; Rukundo Appeal Brief, para. 20

8 Trigl Judgement, para: 332, citing Kupre¥kic et al. Appeal Judgement, para, 89; Ntakirutimana Appeal Iudgcment
ara. 25.

& Kuipre3kic et al. Appeal Judgement, para. 90.

** See Trial Judgement, para. 589. :

*! Rukundo Notice of Appaal para. 20; Rukundo Appeal Brief, para. 26.
*2 Indictment, para. 12.
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;of "rcf 5g$: 's_ _from thc;Samt Léon Minor

Rukundo was inyolved.in the sbduciions

i€ ence s mconsmtent w1th e Indlctment because the cv1dencc was that hc had a

thé Proséé"u‘tio'n‘

hst on each occasmn wlnch was. net pleaded in the Ind:ctmcnt

hamber agrees that ‘the)

‘_ 1s__&a dlscrepancy bctween:; paragraph‘ 12 of the

Inchctmcnt and the evidence conccrmng thc n _"ber‘o‘f‘txmes when Rukundo Was in; possu.essmn of a |
hst The Indlcmnent mentlons only ong. occaslen whereas the evidence reﬂccts that hehad a hst on
each occasion. 3% However the Appeals Cha‘xriber is not convmcad that this vanance is &gmﬁcant
in the context of this case. In any event, even if this were a material defect, a review of the record
does not show that Rukundo objected to this aspect of the pleading at trial. The Appeals Chamber

further notes that in the summary of expected evidence of each witness, which was disclosed to

2% Tnal Judgement, paras. 364, 570.

* See, e.g., Muvunyi Appeal Judgement, para. 58 (in whlch the Appeals Chamber found that a paragraph of the
indictment which gave a date range of mid-April to June 1994 was not defective),
*3 Trial Judgement, paras, 364, 570,
%6 Trigl Judgement, paras. 279-282, 339-343. The Trial Chamber also found that “[w]hile Witness CSF testified that he
saw [Rukundo] 4t the ‘Seniinary on only four occasions, other visits, attested to by Witness CSG, are not to be
excluded.” Accordmg to Witness CSG, Rukundo visited the St. Léon Minor Seminary on “numerous occasions”
sometimies twice a day-during April and May 1994. Trial Judgement, para. 350.
¥ Rukundo Notice.of Appeal, para. 20, Rukundo Appeal Brief, paras. 27, 28.
% Rukunido Appeal Brief, para, 29,
% Trial Judgement; paras, 279-282, 288.
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G 5" expected testlmony clearly

' 'Rukund@ en

suffered any prejuchce in the preparatlon of his defence

o | 5. Con¢lusion

168. For the foregoing reasons, the Appeals Chamber dismisses Rukundo’s Fifth Ground of
Appeal.

“® The Prosecutor v. Emmanuel Rukundo, Case No. ICTR-01-70-1, Summary of the Facts on Which Each Witness Will
Testify, Rule 73bis (B)(iv)(b), 30 October 2006 (conﬁdentla.l) (“Summary of Expccted Witness Testmmny") The
Summary of Expected ‘Evidence was filed two weeks afier the Prosecution Pre-Trial Brief and is what is normally
attached as-an-anngx to the pre-trial brief. The trial started on 15 November 2006. See Trial Judgement, para. 8.
4014 " Summary of Expected Witness Testimony, pp. 1, 2.

2 Rukurido Appeal Brief, para. 29.
* Riikundo Appeal Brief; para. 29,
% Rukundo Appeal:Brief, para. 29.
405 o, Trial Judgement, para. 351.

496 Summary of Expected Witness Tesumony, pp- 1,2, 6 7.
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170, Rukundo Stibmiis 1 ot the Trial Ch
' _se.ctlon the Appeals Cham yer considers |
the legal elcrnents of the cnmcs, and (2) the e;,‘_\ s

171 Rukundo subrnlts that the Trlal Ch .:_ ber - erred 'in con‘ku hlmof ;éh(}:c;_ide and: )

‘ extcrrmnatlon 25 acri c:-agamst humamty bas
411 ;'_

hls role in the abductlons and killings of Tutsis

from the: Samt Léon Miner. ‘Senunary '_Zpe(als Chamber ccms:dﬁrs whsther" thé Trial

that (a) hc substan

Chamber crred 1n ﬁ ;.antnbuted to the cnmes, (b) the ewdence met

A.the reqmrcments for : nomde, and (c) the evxdence met the reqmrcments for extemunauOn as a

-cnme agamst hurhamty

172 In convmtlng ‘Rukundo of genocide, the Trial Chamber c0n31dercd that his role .in
. identifying Tutsi refugees from a list to the soldiers and Interahamwe was “as much an integral part

of the crimes as the abductions of Tutsi refugees from the [Saint] Léon Minor Seminary and the

subsequent killing[s] that [it] enabled.”*'> The Trial Chamber did not specify his form of

“ Tria) Judgement, paras, 573, 590, 591.

“® Trial Judgement, paras. 364, 570.

0 Trial Tudgerient, pata. 364:

4% Rukundo Notice of Appeal, paras, 27-31, 36-39, 44, 45, 53, 54, 56, 62-64, 71, 73-79, 84-86, 90-94, 96, 100, 101,
103, 104; Ritkundo Appeal Brief,-paras. 80-92, 108, 109, 115-117, 121-132, 145, 180-182, 197-211, 231-247, 256-258,
261, 262-266, 270-273, 279, 280, 301-305.

4"Rulcund0 ‘Appeal Brief, paras. 80-92, 108, 109, 115-117, 270-273.

12 Trjal Judgement, para, 571, citing Trial Judgement, paras. 361, 364.
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on forcXtcnmnann as a crite

; it t?) LS ac‘:'ts a8’ ftﬁﬂnﬁ*ﬁy e Tr
forrns of hablhty pleaded m the Indlctment In lhe course of doing so, the- Appcals Chamber will
tween Rukundo s acts, whlch he d1$putes under th1s

conmder whether there was a sufficxent nexusi__'_ t
ground of appeal, and’ the perpetration of the crimes as required by the relevant forrn of

responsibility.

176.  In determining Rukundo’s role in the abductions and killings, the Trial Chamber found that,
on at least four occasions, he was present at the Saint Léon Minor Seminary and identified Tutsi
refugees to soldiers and Interahamwe who subsequently removed and then killed them.*'® The Trial

Chamber noted the proximity in time of Rukundo’s actions in identifying individuals to the

*3 Trial Judgement, para, 590 (* “Accordingly, the Chamber finds Rukundo guilty on Count 3 of the Indictment, under
Article 6(1), for extermination as a crime against humamty for abductions and killings of Tutsi refugees from the
LSamt] L.on Minor. Sem:tnary between Aptll 1994 and the-end of May 1994.7),
" Rukundo Appeal Brief, para. 86. .
5. Rukundo Appeal Brief, paras. 90, 91.
*1® Trigl Judgement, para. 573.
47 See supraSection TILA (Ground 1: Alleged Error Relating (o the Pleading of Comrmssmn)
*1% Trigl Judgement, para. 364.
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frequent presence at the sermnary and the fact that Tutsi refugees were : ‘jht"eﬁed ' of himn. 425
Furthermore, the. Trial Chamber did not _spemﬁcally attribute the klllmgs descnbed by Wltnesses
'BLC, CCH, SLA, and SDA to Rukundo.

agamst the refugees there together with other ev1dence to support its mference that the"refugees'
d: 426

stead, it-relied on the ev1denee- of a: 'pattem of v1olenee

Who were rernoved were ultlmately kﬂle

179. = The Appeals Chamber notes that the basis of the Trial Chamber’s finding of Rukundo’s
involvement in the crime is his identification of Tutsi refugees to be killed.*”’” The Trial Chamber
did not find that he specifically abducted individuals or killed them. Therefore, the fact that some

witnesses might not have stated that Rukundo was responsible for specific abductions or killings or

42 > See Trial Judgement, paras. 339-343,
® The elements of aiding and abetting are discussed in connection with the crimes committed at Saint Joseph's
College See Section HIL.B (Ground 2: Alleged Errors Relating to Saint J oseph’s College).
42} Gee Trial Judgement, paras. 362, 363. _
22 Rukundo Appeal Brief, paras, 90, 91,
*# Tria} Judgement, pata: 338 (“The main Prosecution witness on this allegation is Witness CSF,”), para. 361 (“Based
on ‘Witness CSF's testimony, corroborated by the ‘evidence of Witness CSG and Witness BLC, the Chamber finds
17
hi Trial Judgement, para. 350,
*2 Trial Judgement, para. 357.
25 Trial Judgerment, paras. 357, 362.
7 Trigl Judgement para. 364,
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-85, the Tri Chamber observed, the ‘Tut51 and Hutu rcfugces were housccl at
ry,* Furthermore, as Witness ‘CSF expls

fails to. apprcmate th 1

“many of ‘the
,,435

dx‘_“___erent locatlons at the se

o wﬁugees who warem mﬂmgwat theS@nnnary particularly after. the.first abducuoa," were. Iuts1[s]
}_,conmdered that the attacks occm:rcd m the context of the
¢ of Tutsis throughout Gatararna Prcfecture 436 The fact' that

: The Tnal Chamber also e};prcss
w1despread and systcmatlc targe

. certain categonas of Tutsis weré selectéd first does not change the fundamental nature of the crime.
Accordingly, Rukundo has not demonstrated that the Trial Chamber erred in finding that members

of the Tutsi ethnic group were killed and that the perpetrators acted with genocidal intent. The Trial
Chamber therefore did not err in convicting Rukundo of genocide based on the abductions and

killings at the Saint Léon Minor Seminary.

428 Trial Judgement, paras. 361, 364 570-573.
29 Trial Judgement; para. 344. See also Trial Judgement, para. 338.
“X Rukunido Appeal Brief, paras. 80-85, 115-117.

3 Rukundo Appeal Brief, paras. 82-85, 115, S¢e also Rukundo Reply Brief, paras. 28, 110-113.
2 Rukundo Appedl Brief, para, 82.
3 Rukundo Appeal Briéf, para. 116. See also Rukundo Reply Brief, paras. 29, 30.
“* Trial Judgement, para. 353,
3 Trial Judgemeni, para. ‘344,
836 Tria) Judgerent, para. 362.
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'the_;.:p.el‘jscms.::e_mowed did; 1:n:_,-cht mtum 1o the seminary.

185 The Appeals Chamber: recalls that the crime of extenmnanmn is the act of k1111n." '_-=on a largc

sca]e el The expressxon “on.a 1 j' e scale” does not, however, suggest a numencal mlmmum “As
iy, the 4

systematlc attack against the: civilian population on nanonal polutlcal ethmc raclal or rchglous

“of kﬂ]:mg st ‘ooour -within ’fme *cfmtext of & Widespread Ur

e cﬁme agamst “hma

grounds

186. The Appeals Chamber finds no merit in Rukundo’s contention that the Trial Chamber erred
in finding that the crimes were part of a widespread or systematic attack against a civilian
population on ethnic grounds because the ethnicity of the victims was never identified. As discussed

above, the Trial Chamber reasonably concluded. that the victims were Tutsis and that the killings

437 Rukundo Appeal Brief, paras. 86-92.
“* Rukundo Appeal Brief, para. 87.
3% Rukundo Appeal Brief, para, 88. See also Rukundo Reply Brief, paras. 30, 31.
“° Rukundo Appeal Brief, para. 89.
! Rulcundo Appeal Brief, para. 89,
Rukundo Appeal Bitef, puras, $9,90,92.
3 Ruukundo Appeal Brief, para. 90.
o Rukundo Appeal Brief, para. 92,
“5 Ntakirutimana Appeal Tudgement, para. 516,
46 Neakirutimana Appeal Tudgement; para. 516.
7 Ntakirutimana Appeal Judgement, pata. 516.
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ouse 1e- serunal . __.._gsandfhat asthenurrf O
t-i_t_j _rl:g;_ijg’er enoughsp 7 for everyone and many refugees had to sa”litle outsn:ie 456 Thrs dsmonstrates

40, See supra para, 182 '

“5 The Appea]s Chairiber also recalls that- the individual victim's membership in a national, political, ethnic, racial or
religious group is not requu-ed for'a conviction for crimes against humanity, provided that all other necessary conditions-
~ are met, in particular that the act in question is part of a widespread or sysiematic atiack against any civilian population,
.S'ee supran, 121,

5 See Niakirutimana Appeal Judgement, para. 521 (“It is not an element of the crime of extermination that a precise
identification of ‘certain named or described persons’ be established. 1t is sufficient that the Prosecution satisfy the Trial
Chamber that mass killings occurred.”),

*! Trial Judgement, para. 589.

52 Trial Judgement, para. 589.

ST, 13 February 2007 p. 30 (1 was nol-the only person who could go out. Other refugees went out, and they came
back and fold us that those who had been taken away had been put on board buses. At least one of two refugees would
g0 out, and came back to tell-us what had happened. The buses took away the rgfugees. and many others saw them.”).

Muvunyi. Appeal Judgzmem, para. 70.

*%T. 30 Noveniber 2006 p. 22 (“A.[...] Abducting:people was routine. It was things that happened often. There were
some other pedple who came ‘and ‘dbducted ‘people aiid on Soime oecasion-a bus was used in taking. away people-or to
convey those who had boen abducted. T think I should resirict myself to that, because you asked me to be brief in my
answers. Q. [...] Who dare these othcr people who.came to-abduct refugees? A. That was the Interdhamwe group that 1
had referred 1o. Q. Which one; the one thatfolowed Rukundo? A, Yes,”).

455 Trial Judgemetit; paras, 277,293, See ‘also T. 13 Pebruary 2007 pp. 2 (“[Ulpon my arrival, I found a number of
petsonis who had come ‘from here and thete, in parmoular from the regions ‘that shared a border with Gitarama
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t@ si:scapf;':”,“.ﬁ_1

| 'V':'taken"fmm ;the ermnary'r were kﬂled.ﬁ'[hcreforé thc ’Tnail*n"ﬁhamber dxd_ not"err in convwﬁng“‘“ e

Rukundo of extemn' anon as a crime agamst humanity based on the abductlons and kllhngs at the

. ‘Saint Léon Mmor Semmary

préfecture. The refugees continued to arrive in their numbers.”), 3 (“I found other refugees there, a few of them. But as
the situation worsened, the number of refugees kept increasing.”), 4 (“I should point out to you that this time there were
many refugees and a lot of them were taken away.")(Witness CSF); T. 4 December 2006 p. 14 (“A. {...] Now, in the
second part-of April, the situation was no longer the same. Al the beginning there were people who could live in the
dormitories, but towards the end the mere people — the more people carme, the more you had people living in the
compound. They could not - there was no-more aecoinmodation for them. Q. So people lived outside the rooms within
the compound of the St Léon minor seminarys am | right? A. Yes, towards the end that was the situation, in the sense
that those — thost who cime earlier had accommodation: and they were living there, and those who came later on did not
have any more accommauodation and then they just gettle Wherever-they could, If you find a little corner you stayed there
and you lived thers, That is your corner. But towards the end, there was really no space and people were all over the
Place Y(Witness BLC).
%7 Trial Judgement, para. 282,

4% Trinl Judgement, para. 343. See also Trial Judgement, para. 282.

458 Trlal Judgement; para. 363 (internal citation omitied).

40 Rukundo Appedl Brief; para. 92, citing Trial Judgément, para. 330.
41 Trial Judgement, para. 330
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the events and. thal ir it entiﬁcatlon of him was based on hearsay frofn umdéntlﬁed pcr.sons

'Accordmg to Rukundo Wltness BLC’s testlmeny is inconsistent with the accounts of Witnesses
® CSF and CSG* in relation to hlS locat:on dunng the abductions.*”® Finally, Rukundo acknowledged
that Witnesses CCH and CCG did know him.*”! However, he contends that they would have heard

about his role in any of the abductions, but did not mention it.*’?

2 Trial Judgement, paras. 338, 361,
“* Trial Judgement, paras. 338, 361,
** 'rial Judgement, paras. 305-313, 362.
463 *% Trial Judgoment, paras, 314-331,
% Trigl Judgement, paras. 359, 360.
#7 Rukundo Appeal Brief, paras. 121-132, 145, 180-182, 197-211, 231-247, 279, 280, 301-305, Rukundo also submits
that the Trial Chamiber erred in dssessing Rukungdo’s authority in relation to this ‘incident. See Rukundo Appeal Brief,
patas. 256, 257, 261- 266. The. Appeals. Chamber. addresses these arguments. in. detail in Sections TILB (Alleged Errors
‘Relating to Saint Joseph's College) and IV.A {Ground 9: ‘Rykundo’s Sentencing Appeal).
“% Rukundo Appeal Brief, paras. 121-132, 145. See also Rukundo Reply Brief, paras. 60-69.
. Rukundo Appeal Brief, paras. 127-129.
“" Rukundo Appeal Brief. para. 131,
" Rukundo Appeal Brief, para. 132,
47 Rukundo Appedl Brigf; para, 132,
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“harnber relied

75

ng, and- saw. _u_--un 0 spcndmg

; 1ven -thJs baokground ‘he would have also._

been bettcr placed. to: vsrlfy Rukundo § 1dent1ty

198. Witness CSG heard other re-fugees say, “[ylou have to flee because Emmanuel Rukundo [is]

482

coming”, each time he arrived at the seminary.” - When the witness first saw Rukundo, he

specifically discussed with the other refugees why they referred to him as “Father Rukundo” given

B Limaj et al. Appeal Judgemeit, para. 30; Kamuhanda Appeal Judgement, para. 234; Kupredkic et al. Appeal
Judgeinent, para, 34.
“™ Trial Judgement, paras, 338, 361.
7 Tria] Judgement; paras. 278, 286, 288, 295, 296.
416 Nehamihigo. Appeal- Judgement, para. 121; Kajelijeli Appeal Judgement paras. 59, 60, Kvodka et al Appeal
Judgement pata. 28
7% Prial Judgement; para 298, Seealso T. 13 February 2007 pp. 3, 9, 17.
“78 Trial Judgement, paras. 106, 297,
47 +* Trial Judgemment, para. 109.
B See supra Section:TILB. (Ground 2: Alleged Errors Relating to Saint Joseph College).
481 TnalJudgemem paras 291-293, 302 357,
2 Trial Judgément, para. 288.

' 6
Case No. ICTR-2001-70-A . 20 Qciober 2010




8/ testlmony was

‘-'nf-;and actlvc 1nv01vcment dt‘mng thc searches thc
8 : B

frequencyofhls w-s-rtS . and ‘the tirr it __;e:-'adethns

201 - -The Appeal’ '.';:‘Chamber recalls -.that ‘;‘corroborauon may exist cven when some dctalls dlffer

whlch is not cempanble w1th the dascnptlon glvcn in another credrble testlmony a6 Although
there are varlous differenccs betwa: 1 the - ac:aounts of Wltnesses CSF CSG and BLC, as explamed
in the Trlal Judgem.cnt ‘the Tnal Chamber clearly exprcssed its prdfercnce for and rehad princxpally

on the “firsthand and largely consistent account of [Rukundo’s] four visits” provided by Witness
CSF.** Moreover, it provided reasonsfor viewing the evidence of Witnesses CSG and BLC simply
as corroboration. In reconciling the different descriptions of the events provided by Witnesses BLC
and CSG, the Trial Chamber noted their varying van'tage points and the impact of Witness CSG's
injury, her pregnancy at the time, and the desperate living conditions at the seminary.**® Therefore,
it follows from the Trial Chamber’s discussion that it accepted only the specific details of Witness
CSF's account and relied only on the fundamental features of the evidencé of Witnesses CSG and

B Tia] Judgement para. 288.
*¥ Trial Judgement, paras, 306, 310.
48 Rukundo Appeal Brief, paras. 180-182, 197-211. See also Rukundo Reply Brief, paras. 89-94.

¥ Nahimana.-et dl.: -Appeal Judgement, para, 428. See also Karera Appeal Judgement, para. 173.
B Trig) Judgement, para. 339. See alsd Trial Judgement, paras. 338, 361.
¢ Trial Judgemeril; paras. 349, 357,

64
Case No. ICTR-2001-70-A 20 October 2010

L




famlly mcmbers 22 Ruikindg also notes that Witness ‘CSF was not aware of the prcsence @f |

senunanans ammng the_ ge' $ or of how food was: dlstnbuted wikiich- Was dlscussed by Wltnesses
@ BLC CCG, SLA, and SLD.
pattern of abductions at Saint Joseph’s College to bolster Witness CSF's credibility.*” According to

496 Fmally, he argues that the Tn'al_Chamber erred in relymg on the

" See Simba Appeal Judgement, para, 103 (“It is within the discretion of the Trial Chamber to evaluate any
inconsistencies, to consider whether the evidence taken as a whole is reliable and credible and to accept or reject the
“undamental features’ of the evidence.”).

490 Neharihigo Appcal Judgement, para. 42; Simba Appeal Judgment, para. 121, Rutaganda Appeal Judgement, para,
504. :

1 Rukundo Apped! Brief, paras. 180-182,201.

*2 Tridl Judgement, patas. 279-281,339-343,

% Ruknndo Appeal Brief, pares. 231-247: See aiso Rukundo Reply Brief, paras. 96-99.

“ Ritskundo Appeal Brief, paras. 234, 235,

*% Rutkundo Appeal Brie, paras. 236, 237,

6 Riskundo ‘Appeal Brief, para. 236.

T Rukundo Appeal Brief, pata. 237.
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. ation and i angpmson w1th _
¢ -.5"6 The Tnal Chamber concluded_ _'_his “ﬁrsthand and largely consistent

account was credi ]aé’;sm Based on this formulation, it is Glear that the Tnal Chamber was awate of

other related cv1' :

. . certain variances:in'the w1tness s account in concludingt that he was credible.

209. In particular, the Trial Chamber’s discussion of the four incidents when he saw Rukundo
reflects that it was mindful of the possible discrepancy in the dates of the abductions.”” The Trial
Chamber specifically noted that Witness CSF clarified in his cross-examination that the last

abduction occurred in mid-May 1994 rather than towards the end of the month closer to when

“* Rukundo Appeal Brief, para. 237.
*% Ruikundo Appeal Brief, paras. 238-243.
*% Rukundo Appeal:Brief, paras. 231-233,
%% Rukundo Appeal:Brief, para. 244.
S0z Rukundo Appeal Brief, para. 245

Snmba Appedl Judgement, para. 103,

™ Simba Appeal Judgement, para, 103,
> Trial Judgement, paras. 338, 361.
5% Trial Judgemens, paras, 338-364.
7 Trial J udgement, para. 339 (emphasis added). See also Trial Judgemsnt para, 345,
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e sﬁnable'to

| _m the assessmén __f=:the cred i 65 _
of Jus'uce Notably, the Tnal Chamber dld not rely on the detmis of thelr accounts and mstead
preferred the first-hand evidence of Wltness CSF.

213. Finally, the Appeals Chamber is not satisfied that Rukundo has demonstrated any collusion
on the part of Witnesses CSF and CSG. The Trial Chamber expressly considered and rejected this

argument at trial.’" On appeal, Rukundo has pointed to no compelling evidence that the witnesses

508 " Trial Judgemcnt, paras. 339-343,

% Trial Judgcmem para. 343, n. 494. According to the evidence, Kabgayi fell around 2 June 1994. See Trial
Judgement para. 310:

519 Trial Judgement, paras. 341, 342,

st Trial Judgement, para: 358, Notably, the Trial Chamber made its observation about a similer pattern between the
abductions at’Sain¢ Léon Miror Seminary.and Saint Joseph's College at the end of its deliberations after it had accepted
Witness CSF ascredible, See Trial Judgemient, paras. 338-345 (digcussing Witness CSF's credibility).
5'2 * Rukundo Appeal/Brief, para. 234, siting. Rukundo Final Trial'Brief, paras. 963-965,

"* Trial Judgement, para. 346, .
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5.4/]&1

n w ch :idloes not call m‘tn quesﬂon thc

. 5 00 P m 2":=.Th1s isa mgmﬁcant poruon of ‘__-'day It is true that, accordmg to Wltness CSF the

second -abduction occurred around 2.00 or 2 30 p.m., corresponding with when Witness SLA was

°2 The Trial Chamber, however, did not make eXpress

not normally away -from the seminary.
findings on the exact time of day when the incidents occurred, which is reasonable given the

significant passage of time since the events. Therefore, the fact that Witness SLA may have been

5" Rukundo Appeal Brief, paras 301-305.
*1* Rukundo Appeal. Brief, paras, 301-303,
516 Rukiundo Appeal Brief, para. 301.

*" Rukundo Appeal Bfief, para, 301,

SI8 Rukimdo Appeal Brief, para. 304,

*19 Rukundo Appeal Brief, para. 304,

2 Rukundo Appeal Brief, para, 304,

*21 Rukundo Appeal Brief, pate, 305.

*# Trial Judgement, para. 321,

"2 Trial Judgement, pard. 341.

68
Case No, ICTR-2001-70-A 20 October 2010

T

EEE————— TR




503/H

welghed agamst credxble eye-—w1tness test:mon _

21}8._ For the fercgomg reasons, the Appeals Chamber finds that Rukundo failed to dcmonstrate
that thc Tnal Chamber eommi_tﬁ:d' any err 'the -assessment of the evzdcnce whlch would
occasmn a rmscarnagc of justice, It also finds no erfors of law in respect of the events at the Saint
Léon Mmor Semmary .Accordingly, the Appeals Chamber dismisses Rukundo § SlXth Ground of
Appeal. Nonetheless, the Appeals Chamber recalls its finding in connection with Rukundo’s First
Ground of Appeal that commission was not pleaded as a form of responsibility in relation to these
events. In light of this failure, the Appeals Chamber finds that Rukundo’s acts are most properly

characterized as aiding and abetting genocide and extermination as a crime against humanity.

 Muhimana Appeal Judgcment pera. 72.

52 Trial Judgement, paras. 305-309, 314-327.

%3 Muihimara Appeal Judgement, para. 103; Gacumbitsi Appeal Judgement, para. 81; Rutaganda Appeal Judgement,
ara. 29.

P7 The Trial Chatber. did refer to other agpects of Wltncss A'IT’ s testimony in another part of the Trial Judgement. See

Trial Judgement, para. 80.
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221. Inits Decision of 11 Septcmber 2007, the Trial Chamber recalled:

% The Prosecutor v. Emmanuel Rukundo, Case No. ICTR-2001-70-T, Requéte aux fins d’autoriser des témoins o
décharge a déposer par voie de vidéoconférence (Article 71 du Réglement de Pracédure et de Preuve), 16 August 2007,
% The Prosecutor v. Emmanugl Rukundo, Case No. TETR-2001-70-T, Decision on the Defence Motions for Additional
Time to Disclose Witnesses’ Identifying Information, to Vary its Witness List and for Video-Link Testimony, and on
the Prosecution’s Mdtion-for Sanctions, 11 September 2007 (“Decision of 11 Septeniber 2007, p. 7.
*9 Decision of 11 Septeniber 2007, para. 24.
531 +, Decision of 11 Septeniber 2007, para, 24.

? The Prosecutor v. Emmanuel Rukundo, Case No. ICTR-2001-70-T, Decision on Defcncc Motion for Video-Link
Testlmony for Witness SLB, 3 October 2007 ‘Declswn of 3 October 20077), para. 5.
%53 Trial Judgemerit, paras. 573, 590. -
*3Prial Judgement; pir. 576.
5 RukundoNotice of Appeal, paras. 8, 11; Rukundo Appeal Brief, para. 8; Rukundo Reply Brief, paras. 1-3.
336 Rukundo Notice of Appeal, para. 9, Rukundo Appedl Brief, para. 6.

37 Ruknndo Notice of- Appeal, para. 10; Rukundo Appeal Brief, para. 8,
%% Rukundo Notice of Appeal, para. 10, Rukundo Appeal Brief, para. 7.
5% Rukundo Appeal Brief, para. 8.
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vmtun to testlfy ian beha]f of an accuscd and that. she ccmld not. 1eaVe her- farmly for a flcmg penod of
- '_u o Howeven: it c@ncluded that these cgncem could be addresscd by ordmary protectxve

. measures and appropnate plan‘mng and travel amngements and dld not warrant tcstlmony via

340 DCGIS]OI‘I of 11 Septcmbcr 2007, para. 23 (internal citations omitted).

Demsmn of 3 October 2007, para. 4.

54 See Prosecutor v: Miroslay Kvolka et al., Case No. IT-98-30/1-A, Decision on Prosecution’s Request for Testimony
by Video-Conference Link and Protéctive Measures, filed confidentially on 2 July 2004, p. 3 (“the Appea]s Chamber
will ‘only altow -video-link testimony-if: certain criteria arc ‘met, namely that testimony of -a witness is shown 1o be
sufficiently importaiit to make:it unfa:lr w ptocead without it and that thc wnnass 1s unable or unwilling to come 1o the
International Trlbunal’")

% When the Decisions of 11 September 2007 and 3 Octeber 2007 were issucd, Defonce Witnesses SLA and SLB were

supposed 1o tosiifyion the events at Saint Léon Minor Seminaty, Ultimately, however, Defence Witnesses SLA and

SLD-testified on'thése events. See TnalJudgemerlt paras. 320-331 ‘370,371,

Sad Declslon of 11; Sc;ptcmber 2007, ‘para. 24. See also Decision-of 3 ‘October 2007, para. 2.

345 Detision of 11°8 eptember 2007, pata, 24; Declsmn of3 October 2007, para. 5.

8 Decision of 11 September. 2007, para. 24,
a1 Demsmn of 11:8epteniber 2007, pard. 24.

. Decision of 3 Qetober 2007,-para. 5.
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failed 1o advance any argument to

Ru undo caﬂed '-:k_t'-we

A; via video-linik,

™9 Decision of 3 October 2007, para. 5.
3% Trial Judgement, paras, 323-325.

%1 Tridl Judgemetit, para. 371.

552 Trial Judgement, para. 328.

553 Trial Judgement, para. 330.
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_ental harm requires “grave and long-"tenn d1sadvantage” 1560

Rukundo subrmts that the Tnal Chamber’s findings on the harm suffered by Witness CCH were
561

based exclusively on cucumstannal evidence.”™ He points to several errors in its analysis, which, in
his view, demonstrate that she did not suffer long-term psychological trauma.*®? Rukundo argues

that Witness CCH’s fear of death was not based on his conduct since she willingly followed him to

4 Trial Judgement paras. 574, 576,

%33 Trial Judgement, para. 377.

358 Trial Judgemeiit, para. 373 (internal citations omitied).
557 Trid] Fudgement, para. 377,

58 Rukundo Notice- oprpeaI paras. 40-43, 64, 71, 72, 85, 95, 101, 105, Rukundo Appeal Brief, paras. 93-107, 118-
120, 248-253, 274— 8-’ :

% Rukundo ‘Appet
% Riikundo Appeal Brief, pata. 94.

%! Riileundo Appeal Bncf- para. 96.

%% Rukundo Appeal Brief, paras. 97:99.
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' mtsnuonally
. ab@ve, it’ was

'ased on her ethmclty or-acted witl :
not show her. fear: i In Rukundo 5 View, the

.ambcr reasanably cons1demd that Rukundo 5
573

conduct resulte 1n serious mental harm ancl tha.t he possessed genocidal intent.?

234, ‘The Appeals Chamber recalls that genocidal intent may be inferred, inter alia, from

evidence of other culpable acts systematically directed against the same group.”™ In this case, the

568 *> Rukundo Appeal Brief, paras. 97, 98.

* Rukundo Appeal Brief, para. 98.
*3 Rukundo Appeal Brief, para. 95.
3% Rukundo Appeal Brief, pata. 93, quoting M:lutmovic‘ et al. Trial Judgement, para. 199,
37 R ikiindo Appeal Brief, patas. 160-104.
55% Rurkundo Appedl Brief, para. 100.
%9 Rukundo-Appeal Brief, para. 101.
*0-Rukundo Appeal Brief, paras. 101, 102,
" Rukurido Appoal Brief, ‘paras, 105, 106, 118-120, 276. See Rukundo Reply Brief, paras. 41, 42, 48, 58.
A 7 Ruknndo- Appet! Brief, paras, 276-278. - _

™ Prosecution Response Brief, paras, 52:68,
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ol Blagq;ewc and, Joki¢ Appeal Judgemcnt para. 123 Krstic‘ Appeal Judgcment, para, 33 See also Jelisi¢ Appeal
Judgement, para. 47; Semanza Appeal Judgement, paras. 261, 262; Kayishema and Ruzindana Appeal Judgement, para.
159,
¥ - Trial Judgement, para. 575.

% See supra Section 111.B.1.d (Ground 2: Alleged Errors Relating to the Events at Saint Joseph’s College). See also
Nahamana et al. Appeal Judgement, para. 739,

! Ntagerura et al. Appeal Judgement, para. 306,
578 T 13 February 2007 p. 58 (“I said héllo to him, I introduced myself, and I told him that Father [...] was a relative of
mine, and then I asked him for protection, I asked him to hide me, And he answered as follows. ‘If Father [...] is your
relative, then you all have to dic, because Father [...] was assisting Jnyenzi. He was my ‘friend, but when he started
helpmg the Inyenzi, he is no longer my ftiend. We do not even talk to each other. He’s no longer my friend.’ He went
on'to say:that they had found some documents at Louis. Rudahungas ‘place and -who "had to be killed, and that this
document included  list of peaple Who were making finaricigl conttibutions to the Inkotanyi.”).
5% See T. 14 February 2007 p. 19 (“If.I told the Prosecttor thai 1 was aftaid, [ was not afraid to carry the carton, I
becamic afraid when 1 saw him Tock the ‘door with the key. "y, The Appedls Chistriber notes that Witnass CCH testified
that she -assisted Rukundo by carrying: drinks #ito ‘his Toom; explaining that she-hoped Rukundo would ¢hoose to help
her, T. 13 February 2607 p. 61; T. 14 Febriary 2007 p. 9 ("When he said those words, he did not seem to be annoyed. I
believed that he Just might change h.ls mind and do somathmg for me.”).
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i ed the Appeals mper,
kundo’s- s&xual assault :

'Ground of Appeal and reverses hlS convwmon for genecn:le, in part, for causmg sendus mental harm
to Witness' CCH '

3801, 13 Bebruary 2007 p. 59 (“he said, ‘You have asked me to hide you, but unfortunately, I cannot do so. If I could, I
would have done so, But, you know, things are very difficult outside. There are explosions and gunfire outside, so it is
difficult outside.””); T. 14 February 2007 p. 13.
%8l Tnal Judgnient, paras. 567, 568, 572..

%2 The Appeals Chianiber notes that Witness CCH approached Rukundo seeking assistance. See T. 13 February 2005
P‘g 57, 58;T. 14 February 2007 p. 7.

Gf.. Blagojevid and Jokie Appeal Judgement, para. 123; ngerum et al. Trial Judgement, para. 693, The Appeals
Chamber- also.recalls that “the ‘existence of a plan or policy is not ‘a legdl ingredient’ of the crime of genocide”. See
Rutaganda Appeal Judgemient, para 525,
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srisonment for

-riin_,'.gtaﬁﬁ-g factors,

495

: --2%2 Rﬂkmnﬂb ArEues’ that-the Wﬂ“ﬂhﬂiﬁmﬁﬁﬁw in-the: assessmem +of the @verall ELAVAY

of the crimes for which he was conthed anﬂ"' 1¢-actual role he allegedly played in them”™ He

, subrmts that the Trial Chamber d1d not. estabhsh Ihe'number of victims- who were removed from the

589

Saint Léon Minor Scrnmary although it wmﬂd have been possible to do 50.°* He argues that

“compared to all the other trials before the Tribunal in which the accused, who had killed thousands

% Trial Judgement, para 591.

5 See Nchamihigo Appeal Judgement, para. 384; Bikindi Appeal Judgement, para. 141; Karera Appeal Judgement,

afa, 385.
fie  See ‘Nehamihigo Appeal Judgemont, para. 384; Bikindi. Appeal Judgcmcnt, para, 141; Karera Appeal Judgement,

ata. 385,
?8" ‘Rukundo Noucc of Appeal paras 108-110; Rukunda Appeal Brief, paras. 308-340; Rukundo Reply Brief, para. 127.
588 Rukiindo Notice of . Appeal para. 110. Rukundo atgues. that the Trial Chamber accorded undue importance to his
leadership role in-fhe commission. of the crimes:and his abuse of atithority which were not proven. However, as the Trial
Chamber:only- conisidered: his. position.of authority inits- dlscusswm of, aggravatmg cucumstances it w111 be considered
in that section. See Rukundo Appeal Brief, paras. 338-340.
5% Rukundo ‘Appéal Bricf, paras; 335, 336.
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i’C amber also consud ed hat he was. conwcted of the killing of Madatne R :ahunga. 1__‘d-'of causmg
‘sen._. us bodl }’ arm oitwss o‘f her ehlldren and two other Tutsi civilians.”® L

246 Accordmg}y, _the Appeals Charnber ﬁnis that Rukundo has faﬂed to demonstrate that the

Tnal Chamber cemrmtted a d;scermble error in assessing the gravxty of his cnmes

247 . The Tnal Chamber'found as an aggravatmg factor that “Rulkundo abused hlS m@ral authorlty
and influence in order fo promote the abduction and killing of Tutsi refugees a.ncl t0 sexually assault
a Tutsi g1-r1.”594 In réaching this conclusion, it noted his position within society, finding that “[a]s a
military chaplain, Rukundo was a well-known priest within the community and in the Rwandan
military,”>” It further accepted the evidence of Witnesses CCH and BUW that, “because of

3% Rukundo Appeal Brief, para. 337 referring to Rukundo Responsc Brief, paras. 68-79, 82-87, referring to Kayishema
and Ruzindana Trial Judgement, paras. 568, 570, 571, Kayisheme and Ruzindana Sentencing Judgement, pp. 3-7;
Simba Trid] Judgement, paras. 398406, 415-419, 435; Nigkirutimana Appeal Judgement, paras. 506, 507, 536, 559,
560; Niakirutimang ‘Trisl Todgement, para; 912; Semanza Tral Judgement, paras. 425-433, 580, Semanza Appeal
Judgement paras. 325, 326, Kajelyeit Appeal Judgeinent, paras. 320-324; Nahimana et al. Appeal Judgement, para.
1095. .
591 - Kordic and Cerkez Appea] Judgement, pata. 1061. See also Nahimana et al Appeal Judgement, para. 1038.

*2 Trial Judgement, paras. 364, 589.
593 Trial Judgenient, para. 596,
394 Trigl. Judgement, para. 599,
*% Trial Judgoment, para. 599.
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other parts of

' adamc Rudahunga the

soldlers shchd Rukundo documents taken fmm Samt Joseph 5 (',‘c)ilegf:';"02 nd ‘that ?Rukundo
identified refugees at the Saint Léon Minor Seminary to soldiers followmg which the refugees were
abducted.®” '

%96 Trial Judgement, para. 599. '
7 Rukundo Notice.of Appeal, para. 108; Rukundo Appeal Brief, paras. 308, 319.
398 °» Ritkundo Appe: ,para. 309,

% Rukundo Notice of Appedl, para. 108; Rukundo Appca.l Brief, paras. 315 318.
0 g ikundo Appcal Brief, para, 317.
0! Seromba Appeal Judgement, para. 230; Simba Appeal Judgement, para. 284; Ndindabahizi Appeal Judgement, para,
136. See also-Dragomir Milofevid Appeal Judgemcnt, para 362.
2 Ttial Jodgement, para. 172,
53‘Prial Judgempnt, pata. 361.
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le Witness

urdo was

o T ] 'from Father Rukundﬂ I
was in act thB person who asked hir _ ,_and ‘that was because in my opimon the attackers ‘would normally
follow his advice sirice he had boen theit priést. In-fact, 1 would like to point out that upon his artival’in‘the company of
soldiers, they immediately stopped attackmg thie. refugees Furthermore, we felt that, as a priest, in addition 6 the fact
that he was a military chaplain; we thought that he worked hand-in-hand with the soldiers. So we felt that he had a
certain authority over those soldiers, and that he, as a military chaplain, was in a position to advise them. He could ask
the soldiers to chase away the attackers who were killing us. And, moreover, the soldiers who were with him, as well as
himself; they were armed. They had that power, and Father Rukundo also had moral authority over the soldiers.™),

5 Trial Judgement, para. 218.

9 Trial Judgement, para. 599, n. 876.

%7 Rukundo Notice of Appeal, para, 109.

%8 Rukundg ‘Appeal Brief, paras. 321-323, referring to the evidence of Witnesses RUC, RUE, RUA, TMB, TMC, and
MCC. In this-regard, Rukundo also submits that this evidence shows that he did not have the specific intent for the
crime of genocide. The Appeals’ Chamber notcs “that this submission does not relate (o sentencing, but, in any event,
considers that his efforts.to save Tutsis.de niot call into question. the reasonableness of the Trial Chambet’s findings on
his rens’ req for. gehocide. See Muhiimana Appedl Judgemem para, 32 (“In genheral, evidence of lirited and selective
assistance towards 4 few individuals does ot prccludc 4 tiier of fact from repsonably finding the requisite. intent to
commit genocide.’ )
%9 Rukundo Netice-of Appeal, para. 109 Rukundo Appeal Brief, para. 324,

610 ‘Rukundo Appeal Brief, paras. 324, 328, See -al.m Rukundo Response Brief, peras. 102 103.

S Rukindo Appeal Brief, paras, 327; 329; 330

12 Rukundo Notice of Appeal, para.’ 109 Rukunilo Appeal Brief, paras. 331-333.
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'lnmted ornio wclght to Ruku__ do s seleattve asmstance to Tutsis.®

4. '.Conclusion

257 For the foregoxng reasons the Appeals Chamber dismisses Rukundo s Nmth Ground of
Appeal :

o3 " See also Nchamihigo Appeal Judgement, para. 387, Muhimana Appeal Judgemcnl para, 231.
" Miihimana Appedl Tudgement, para. 231;-Kajelljeli Appeal Judgement, para. 294.
3 Muhimana Appeal Tudgemenit, para, 231; See.alse Nahimana et al, Appeal Judgement, para. 1103.
9 Rukundo Final "Ttial Brief; T. 20 Februaty 2008,
67 Trial Judgemént, iparas. 601, 602.
18 Trial Tudgement, para: 602,
619 See. Bikindi Appeal Judgemem para. 163. See also Nc‘hamzh:go Appeal Judgement, para. 389 ‘Kajelijeli Appeal
Fudgement, para: 311
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_Appeal Judgement stanﬂs for the perosmon that where an accuse,d is comncted or gﬁnomde and

' hls'part:lclpatlon is that of a primary perpetrator or a leader, the sentence 0L

for life, except where there are 51gmflcant mitigating circumstances. 'The Gacumbztsa Appeal
Judgement merely noted that in most of the other cases in which those convw_te'd for genocide have
received less than a life sentence, there were significant mitigating circumstances.®”’ It made no
statement that this was a generalized rule to be followed. Rather, it recalled that the sentence should

first and foremost be commensurate with the gravity of the offences and the degree of liability of

520 prosecution Notice of Appeal, paras. 1-4; Prosecution Appeal Brief, paras. 1-1.
%! Progepution Notige of Appeal, para. 2; Prosecution Appeal Brief, paras. 3, 11, 15.
622 Progeoution: Appeal ‘Brief, para. 17, reférring to Goeumbitsi Appeal Judgement, paras. 204-206, n. 446, See also
Prosecution Appeal rief; paras, 15, 16, 19, 21,
23 Prosecution Appeal Brief, paras 45-57.
824 Prosecution Appeal Brisf, patas. 25-30.
623; Prosecﬂhem Appeal Btief, para; -31, referring to Trial Judgement, para. 605.
Prosecutmn Appeal’ ‘Biief, paras. 33-38. -
T Gacuinbitsi Appeal Judgement, para. 204
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"ﬁ : touches on'

superf1c1a1 smularlues between R-__ un lo's ‘case and others rather than 'makmg any attempt to

identify factual mmilarlttes with respect to the specific undertying Cnmmal conduct.

264. The Prosecution does provide specific arguments as to why the Trial Chamber should have
considered the Seromba case in its sentencing analysis.”** Nonetheless, while there are similarities
between the two cases, the Appeals Chamber is not convinced that the two cases are analogous.

Both Rukundo and Seromba were priests convicted of genocide and extermination and in both cases

zs Gacumb:tst Appeal Judgement, para. 204,
gem 5,

N dl dgemeﬂt pa:rn 201,

6. Ptosecutl Appe Brief; patas. 31, 32; referring to Kajelijeli, Semanza, Ruzindana and Ntakirutimana cases.

52 See Mikimana. Appeal udgemant para 232; Dmgomtr Milogevic Appeal Tudgement, para. 326; Blagojevic¢ and
' a. 333, -

. 15, rief, paras; 48-55.

PmSeoutwn Appeal'*Bnef patas: 33-38.
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: Jtin-‘g- factor,®

a prlncapal

and the fact that he was: educated_t@ be': ggrav
of authonty to be “hlghly aggrava g” thc Trla.l-'
ence upon him, ** It ‘fgythet_"rg IS 'that no" sagmﬁcant

re ‘assertions that the Tnal Chamber fallecl to. glve

t it should have interpreted ewdence ina partlcular

sufficient weight to certain evidence, or th
manner, are liable to be -sumlﬁari"ly distissed.*? Furthermore, contrary to the Prosecution’s
submissions, the Trial Chamber did note the very serious legal nature of the crimes committed and
Rukundo’s role in the commission of the offences.®” In the sentencing part of the Trial Judgment,
the Trial Chamber recalled, but did not elaborate on, the direct and systematic way in which the

crimes were commitied and the vulnerability of the victims. However, in other parts of the Trial

o35 See Trial Judgement, paras. 591, 599; Seromba Appeal Judgement, paras. 230, 240.
3 Seromba: Appedl Judgement, paras. 182, 239.
’Prosecutlon Appeal Brief, paras. 58, 84, 85, 88, 89,
* Prosecution Appeal Brief, paras, 6372,
& ? Progecution Appeal Brief, paras, 73-84.
640 Prosecuhﬂn Appeal Brief, patas. 85-87.
Prosecutmn Appeal Brief, para; 88.
Nc:kam;h:go Appéal Judgement para 157, See also Martic Appea] Judgamcm, para. 19.
3 Trial Judgement ;paras; 596, 597.
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t was clealy apprised

Judgement,

% ‘Trial Judgement, paras, 171, 364, 387, 388, 568, 572, 589,
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? of seriots
1. of responsibility for his

a reduction
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Uments ::9pr:'¢'_s'cr_itéd : at t_h’é"heaﬂﬁ g

nviction for

bcmg ngcn und T Rulcs lOl(C) and 107 of the Rules for the perlod he has a]ready spent in
detﬁ:ntlon since his arrest on 12 July 2001

RULES that this Judgement shall be enforced immediately pursuant to Rule 119 of the Rules; and

ORDERS that, in accordance with Rul; 103(C) and Rule 107 of the Rules, Rukundo is to remain in
the custody of the Tribunal pending the finalization of arrangements for his transfer to the State

where his sentence will be served.
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Instead the proper focus should havc'been cm what Rukundo’s words conveyed about hlS mtcntlon

In this respect, they clearly conveyed Rukundo’s knowledge that his vxctlm was Tutsi and that she
and other members of her family should be killed for this reason alone. This is compelhng evidence
that Rukundo possessed genocidal intent at-the time of the assault, which occurred moments later,
in particular when coupled with the serious nature of his crime and the campaign of massive

violence directed against Tutsis in the area in which he was found to have participated.

! , Appeal Judgcment, para. 238.
Tnal Judgemeiit, para. 575.
Appeal Tudgement, paras. 235-237.
App@al Tudgement, para. 235.
Appeal Judgement,p a.:235.

Appaal Judgcmaht, para 235.
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o other acts

n thls pc.unt

' 1e_w, is ‘nqt

e ety hard”;’® ‘he was o0 | op-of m ‘he was holdmg me down with

8. Afer she r¢s’ist§d; he continued to touch her everywhere albeit not her sexual organs. He
rubbed his body against her until he ejaculated. According to Witness CCH, “[h]e was lying on top

of me and he kissed me. He caressed my head. He tried to pull up my dress in order to touch my

“T. 13 February 2007 P 56 See-ajso Trial Judgement, para. 365.
* Trial Judgement, ‘paras, 365, 366: T. 13- ‘February 2007 p. 58, T. 14 February 2007 pp. 6, 7, 12, See also Section IILF
(Ground 6: Alléged Errors® Reiat:mg to thie Bvents at the Saint Léon. Minor Seminpry),

~ '°°T. 14 February. 2007 p. 7 (“I'trusicd him*becanse-he was a priest, I approached him and I thought that he could do
somaﬂung forme’ because he hiadl been ordsined on the same day as [one ‘of her family members] was ordained [...] The
Flace ‘whete I'was, Was hot safa ancl I trusted Him because he was apriest.”),

' 'T. 13 February 2007 5,59,
"2'T. 14 February 2007 p.7.
T 13 February 2007 p.59.
" 1T, 13 Febmiary 2007 p. 6

*'T, 14 Febru 7p-13.
'T. 13 February 2607 p. 60.
2
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“or mental, sin

® Kunarac et al, gemcnt para. 150. See: als'o Akayesu ’I‘nal Iudgemcm :para. 7 31 (“rape and sexual v1olence
cettainly. constituté: n of serious bodily ‘and miental ‘haririion the victims and are ever, -according to the Chamber,
one of the worst wa ‘of inflict [§ic] Harm on the victim as he or she suffcrs both bodily aid mental harm. In light of all
the evidence bofore it, ‘the ‘Chamber is satisfied that the -acts of tape and sexual violence described above, were
committed solely against Tutsi women, many of whom were subjected to the worst public humiliation, mutilated, and
raped several times, oftenin pubhc in the Bureau Communal‘premises or in other piblic placcs, and-often by more than
one assailant. These Tapes tesulted in physical and psychological destruction of Tutsi women, their families and their
communities. Sexiial violence was an integral part of the process of destruction, specsflcally targeting Tuisi women and
Specszally contributing to _their ‘destruction and to the déstruction of the Tutsi group as a whole.")(internal citation
omitted); Krstid Tridl Judgement, para. 513 (finding that sexual abuse i5 amang the:acts which may cause serious bodily
ot mental injury). The A peals {Chamber has also held that. causmg senous m@ntal harm as gcnomde can rcsult from
rape and other acts. | C : il

' See '_!so Seramba Appeal Judgement, para 48 ‘In this
t.ion 011 this bagis. fm‘ acts mcludmg rape See Seromba

Trial udgement- paka. 50%; _ : i
of human shields (Blaskic: Appea] Jquement pm:as 6’53__ 54, 669) forccd labor (Blaskac‘ Appeal Judgement para.

Appeal Judgens ,kpa:mi 236,
7 Tnal Juigemsn ,para. §57.
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13 As the Majcmty did not. address Rukundo § remaining arguments undcr l‘hls— ground of

'_appeal ¥ have conf ncd my disse»__\_ng Oplr,non to the issue of mens req. Nmnetheless after

B Kunarac-et al. Appeal Tudgeient, para, 153
* Gacumbitsi Appeal Judgement, para. 103.
» Appeal Judgement, para. 236 (“In its analysis of events al Saint Joseph’s College and the Saint Léon Minor
Semiriary, the Trial Chamiber relied on the systematic, repeated searches for Tutsis on the basis of identity cards or lists,
and ‘the subsequent killing or ‘assanlt of - those individuals removed, to conclude that the perpetrators, including
Rukimdo, ‘had genocidal intent. By contrast, the Appeals Chamber, Judge Pocar dissenting, considers that Rukundo’s
sexual assault of Witnéss GCH appears to have been unplanned and spontaneous.”)(internal citations omitted).

% Semanza Appeal Judgemént para.. 252 (emphiasis added)(internal citation omitted),
. Gacumbitsi Appeal Tudgeiment, para. 102 (“Atthe outset, it bears noting that it is not rape per se that must be shown
to'be widespread or systemalic, but rathetr the atack itself (of which the rapes | formed part). Inthe case at hand, the Trial
Chamber reasonably concluded: that 'there was 4 widespread : and systematic attack: agamst Tutsis in Rusumo Commune.
Its: further_ conclusion that the rapes. formed part of this attack was also reasonable in- light of the finding that Zthe
victims of raps were.chiosen because of their Tutsi ethnic orxgm, or because of then' relationship with a person of the

st TOUp’. "’)(mternal citations omitted).

B g TJudgement, paras. 365,373, 384, 388.
% Trial Judgement, paras. 373, 384, 3%8

13 Februa 2.!7 'S'B‘See also Trial Judgcment paras. 363, 373, 388, 575
3 Tnal Judgement para. 575,
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18 mental ‘harm 1;0

Done this 20" day of October 2010,

Tanzania.

[Seal of the Tribunal]

3 See supra Section I1LF (Ground.6: Alleged Errors Relating to the Events at the Saint Léon Minor Seminary).
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vent, his Appellant’s bricf wi

er His appeal is limited sol
ing. of the French tran

08 mwn’s Appeltant’s brwf2
ukundo for clarification of the De

ppeal on 6 November 009" and his Appellant’s brief on -

ded on 1 March 2010.°

eal Judge ordered Rukundo to file his:Reply brief by 10 May
gedcmed Rukundo’s requesttorecon51dcrh1 s Decision

s | ;__@py ?‘Bﬁc-f on 10 May 2010.°

5. On 22 April 2010, the Pre
2010." On 4 May 2010, the Pre
@ of 22 April 2010 Rukundo filed

! Decision on Motions for Extension of Time, 25 March 2009 (“Decision on Motions for Extension of Time"}, p. 4. See
also ‘Corrigendum to Decision on Mations for Extension of Time, 3 April 2009: Avis d’appel et requéte aux fins de
provogation de délai pour le dépot de Tacte d’appel et du mémoire en appel en application des articles 108, 111, 1 12,
113, et 116 du Réglement de Procédure gt de Preuve, filed in French on 19 March 2009,
? Decision on Motions for Extension-of Time,.p. 4.

\ iension “of Time, 20 October 2009. See also Extremely Urgent Motion Requesting

s for Extension of Time of 25 March 2009, 6 October2009.
Against the Judgement of 27 February 2009, 6 November 2009,

> Decision on-Motion for Bx

010, |

ikiundd”s Reply Brief, 22 April 2010. :
: igion-on the Filing of Bmmanuel-Rukundo’s Reply Briof, 4 May 2010. See

i recansidération de la-gécision du 22 avril 2019, 29 April 2010. '

alsoRequéte:
* Appellant’s Rejoind
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June 2010, the Prosecunon ﬁled.';-

subrmssnons mchcatmg that contrary to- the understandmg of the Appeals Chamber in the DGCISIOH

' Decision on Motion for thcnsmn of Time, p, 3.
1 Prosecutor s Notige of Appeal, 14 April 2009,
2 Prosecutor’s Appl *llant 3 ‘Briet, 14 May 2“9
13 Respondent Eminanue]l Rukul
Judgementt of 27_F' risar
" ‘Prosecitor’ 5 B

1o Order Replac
" Order Roplacin
'* Reguéie: aux i

» Dcmsmn of 4 Jurig 2010, para. 1
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2 prosecuior’s Submission Following the Appeals Chamber’s Decision on Rukundo’s Motion for-the Admission of

Additional Evidence on Appeal .Putsuant to Rule 115 of the Rules of Procedure and Evidence, 9 June 2010
(“Prosecution Submission of 9 June 20107). - o -

2 progecution Submission of 9 June 2010, patas. 2, 3.

= Prosecution s ssioii of 9 Jume 2010, paras. 4-10.

% The fact that the Prosecution was.in possession of Witness BLP’s judicial record during the trial would not alter the
fundamental coriclusion denying the admission.of the additional evidence in the Decision of 4 June 2010. See supra n.
R s TR S IR

= Desision on Rukundo’s Request to Postponie the- Appeal Hearing, 4 June 2010.°

:qehediiling Order, 19May 2010: 7+~~~ e :

' 3
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(;‘Karera.Appea]:J-. gement”).

: KAYISHEMA and RUZINDANA
The Prosecutor v. Clément Kayishema and Obed Ruzindana, Case No. ICTR-95-1-T, Judgement,
21 May 1999 (“Kayishema and Ruzindana Trial Judgement™).

The Prosecutor v. Clément Kayishema and Obed Ruzindana, Case No. ICTR-95-1-T, Sentence,
21 May 1999 (“Kaytshema and Ruzindana Sentencmg Judgement™),

MUHIMANA

The Prosecutor v. Mikaeli Muhimana, Case No. ICTR- 95-1B-T, Judgement and Sentence, 28 April
2005 (“Muhtmana Trial Judgemem”)

Mgkqeh Muhzmana v.._..-Z‘_'h_e_ :Pro.s'ecuzor, Case No. ICTR-95-1B-A, Judgement, 21 May 2007
(“Muhimana Appeal Judgement”).
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T, Judgemen, 2 Septomber 1998

10 (“Bikindi

.secutor Case No. ICTR: 98-44A1— Judgcment 23 May 20055_-_;. o
v!-The Prosecutor Case No. ICTR- 99~5¢4A A Judgement 19 September.

1 Prosecutor, Case No ICTR-01-74-A, Judgcment 2 February 2009.

ek




- Prosecutor, Case No. IC
idgement™). S ER

6144, Judgement, 9 July 2004

wel Tmanishimwe, Case No.
@ igement”):

osecutor v vé Ntagerura, Emmanuel Bag nd Samuel Tmanishimwe, Case No.

CTR-99.46-A, Judgement, 7 July 2006 (“Ntagerura et.al. -Appeal Judgement”).

NTAKIRUTIMANA
The Prosecutor v. Elizaphan Ntakirutimana and Gérard Ntakirutimana, Case Nos. ICTR-96-10-A
and ICTR:96-17-A, Judgement, 13 December 2004 (“Niakirutimana Appeal Judgement”).
RUTAGANDA

Georges Anderson Nderubumwe Rutaganda v. The Prosecutor, Case No. ICTR-96-3-A, Judgement,
26-May 2003 ("“Rutaganda Appeal Judgement™). '

T?ié ‘Prosecutor v. Laurent Semanza, Case No. ICTR:97-20-T, Judgement and Sentence, 15 May
2003 (“Semanza Triel Judgerent”) EH
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Prosecutor v. Tihomir Blaskic, Case No, IT95-
Jodgement”). . R

14-A

DELALIC et al.

Prosecutor v, Zejnil Delalic, Zdravko Muci¢ (aka “Pavo”), Hazim Deli¢ and Esad LandZo (aka
“Zenga”), Case No. IT-96-21-A, Judgement, 20 February 2001 (“Delalic et al. Appeal
Judgement™).

KRSTIC |

Prosecutor v. R_adislav-Krstic’, Case No. IT-98-33-T, Judgement, 2 August 2001 (“Krsti¢ Trial
Judgement™). |
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tay 2005 “Semanza

udgement, 29 July 2004 (“Blaskic Appeal ~




d-ﬁVladxmtr

and Dragol_mb Prcac,
_ .jppeal Judgemesnt”) '

GRIC

Prosecutor v. ‘Naser Ori¢, Case No. TT-03-68-A, Judgement 3 July 2008 (“Ori¢ Appeal
Judgement”).

BLAGOJE SIMIC

Prosecutor v. Blagoje Simic, Case No. IT-95-9-A, Judgement 28 November 2006 (“Blagoje Simic
Appeal Judgement™).

STAKIC
Prosecutor v. Milomir Staki¢, Case No. IT-97-24-T, Judgememt 31 July 2003 (“Stakic Trial
Judgement™),

Case No. ICTR-2001-70-A 20 October 2010

s




paragraph (paragraphs)

page (pages)

-para.

TSONS. Rcspg for S

 Territory of the Former

(parﬂS)

Prosecution Appeal Brief
Prosecutor’s Appellant’s Brief, 14 May 2009
Prosecution Final Trial Brief

The Prosecutor v. Emmanuel Rukundo, Case No. ICTR-2001-70-T, The Prosecutor’s Final Trial
Brief, 14 January 2008
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6:0c i

Rukundo Notice of Appeal

Emmanuel Rukundo’s Notice of Appeal Against the Judgement of 27 February 2009,
6 November 2009

Rukundo Reply Brief

Appellant’s Rejoinder, 10 May 2010
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imaruel Rukundo, Case’ R-2001-70-T, Judgeinent,
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