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1. The Appeals Chamber of the International Criminal Tibunal for the Prosecution of Persons 

Responsible for Genocide and Other Serious Violations of International Humanitarian Law 

Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other 

Serious Violations Committed in the Territory of Neighboring States, between 1 January and 31 

December. 1994 ?Appeals Chamber" and ''Tribunal", respectively) is seized -of 'ai ~terlocutory 

appeal,' filed by Protais Zigiranyirazo ("AppellanV'), against a decision of Trial Chamber El.'. : 

. . 

BACKGROUND 

2. The Appellant submits that the Trial Chamber violated his fund&ental right to be tried in 

his presence, as guaranteed by Article 20(4)(d) of the Statute of the Tribunal. The Appellant argues 

that this violation resulted from the decision of the Trial Chamber to hear Michel ~ a ~ a r a ~ a z a '  

testify in person in The  etherl lands^ with the Appellam participating in the proceedings only by 

video-link   TO^ ~ rusha?  He contends that the right to be present at kid cannot be satisfied by 

video-link and instead requires physical presence.G The Appellant requests the Appeals Chamber to 

quash the Trial Chamber'sdecision of 5 June 2006, which pkmined his participation by video-link, 

and to strike from rhe record Mr. Bagaragaza's testimony of 13 through 15 June 2006.~ 

, . 
3. Thepresent dispute has its origin in the Prosecution's request to have Mr. Bagaragaza testify 

in this case by videelink from The v ether lands.' Both the Trial Chamber and the Prosecution have 

described him as a key witnemg The Appellant opposed the Prosecution's request to hear Mr. 

1 Rotais Zigiranyirazo Appeal from the Extremely Conlidentisl Decision on DcPensc Motion Concerning the Hearing 
of W i W s  ADE, 19 June 2006 (Tigiranyirazo Appeal"). Thr; Prosccucion rerponded in ;Prosecutor's Response to 
Appeal fwm the Extremely Confidential Decision on D e h c c  Motion Cdncerning the Hearing a'f W i w s  ADE", 29 
Junc 2006 ("Prosecution Response"). Mi. Zigirwyirazo rcplicd in "Rcply Brief: Appeal from Ult Exuemdy 
Confifidenritrl Deckion on Defense Motion Concerning the Hearing of Witness ADE", 6 July 2006 ("Zigiranyirazo 
Reply"). 

 he Prosecutor v. Protnis Z i g i r n n y i r ~ ~ .  Case No. ICE-2001-73-T, Extremely Conf ih lk l  DEcision on Defence 
Mobon C o a c o m i ~  the Hearing of Wimess ADE, 5 June 2006 ("Impugned Dccision"). The Appeals Chamber notes 
that Mr. Bagaragtm is Witness ADE. Mr. Bsgaragaza waived the use of a pseudonym at the outset of his testimony. 
See The Prosecutor v. Proreis Z i~ i rany iwo ,  Case No. ICTR-2001-73-T, T. 13 June 2006 pp. 45: 

Mr. Bagmpza is an accused person before this Tribunal who is detained cxccprionally in the detention facility for 
the International Tribunal for rhr Former Yugoulavia ('KT?) in The Netherlands. Impugned De~ision, para 13. See 
also The Prosacutur v. Michal Buguragazu, Case No. ICCR-05-86-1, Order for Special Detention Measures, 13 August 
ZOOS (ICTR Prcsidcnl); The Prosecutor v. Michel Bn~arajiara. Case No. IClXO5-86-1, Order for the Conkucd 
Detention ol Michcl Bagmgaza at the X C l T  Detention Unit in 'h Hague, The Netherlands, 17 February 2006 (ICTR 
Prcsidcnl); Thd Prosecutor v. Michel Bapragaza  Case No. ICTRd5-86-L Order for the Continued htention of 
Michcl Bagaragaza at the I C n  Detention Unit in The Hague, The Nerherlnnds, 17 August 2006 (ICTR Resident). 
' Zigiranyirazo Appeal, paras. 3,20-26. 

Zigiranyira~, Appcal, paras. 3.9.16.20. 
Zigiranyirao Appeal. paw.  21-31. 

7 Zigbnyirazo Appeal, para. 56. 
Impugned Decisioq para. 13. See also The Prorecuror v Proteir Zigirwyirazo. Case No. ICTR-2001-73-T. Decision 

on D~fenca and Prosmulion Motions Related to Witness ADE. 31 l m u q  2006, ptlras. 25-34 r'Decision on 
Rosccution's Requcst for Video-Line'). 
' Impugncd Docision, paras. 6, 16; Dccision on Prosecution's Request for Vidco-Link paras. 26.32. 
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Bagaragaza's testimony by video-link because he wished to confront this witness in pason.'' In 

addition, the Appellant challenged Mr. ~&a.ra~aza' i  inability to travel to Arusha, in particular, by 

disputing the basis of his security concerns and by noting that his agreement with the Prosecution to 

be heard only by video-link usurped the role of the Trial Chamber in making such decisions." 

4. , On 31 January 2006, .the ~ & l  Chamber denied the Prosecution's request to hear Mr. 

Bagaragaza's testimony by video-link." In its decision, the Trial Chamber stated that the Appellam 

had a right to ' c & o n t  this witness in In addition, t h e ~ r i a l  Chamber expressed concern 

about its ability "to effectively and accurately assess the testimony and demeanour" of Mr. 

Bagaragaza if he testified by video-link.14 The Trial Chamber recognized the potential importance 

of Mr. Bagaragaza's testimony.15 In addition, the Trial.Chamber accepted the Prosecution's 

submissions that Mr. Bagaragaza faced increased risk to his security if he w a k e d  to Arusha.16 

Consequentlj., the Trial Chamber decided to hear Mr. Bagmgaza's testimony in person in The 

Netherlands in the presence of the phes .17 

5. However, shortly before the anticipated nk l  session, the TriaI Chamber was informed that 

the Appellant would not be permitted to enter The Netherlands in the foreseeable future." The Trial 
Chamber does not explain the reason for this, citing only "external variables", though the Registry's 

submissions point to the absence of a "treaty basis" for the tempprary Ransfer.lg Consequently, the. 

Trial Chamber modified its arrangements for. the hearing of Mr. Bagaragua's testimony in a 
Scheduling Order of 26 May 2006.~~ In that Order, theTrial Chamber decided to proceed to hear 

Mr. Bagwagam's testimony in person in The Netherlands, beginning 12 June 2006, in the physical 

absence of the Appellant, who would participate by video-link from ~rusha.2' The Appellant 

challenged this decision on the .grounds that it violated his right to be present at trial and to 

personally confront the witne~s.~" 

-- 

' Decision on Prosecution's Requcst for Video-Link, para. 32. . . 
" Decision on Prosccution's Request for VidebLink, para. 28. 
" Decision on Prosecuiion's Request for V i d c c - L i  p. 10. 
l 3  Decision on Prosecution's Rtquest for Video-Link, para. 32. 
"Decision on Prosccution's Request for Video-L'i para. 32. 
15 Dccisiou on Prosecution's Request for Video-Lid& patn. 32. 
l6 ~ecision on Prosecution's Rcqncst for Video-Link para. 32. These submissions, as recounted by the Trial Chamber. 
included Mr. Bagaragazn's fears for his snEety stemming fm his position as an "insider" witness.'the publishing of one 
of his statements on thc internet, the probablc murder of Juvdnal Uwilingiyimana and threats to his family, which a l l  
conuiburcd w his "sense of vulncrubility". Id, para 26. 
"Decision on Prosecution's Request for Vidcn-Link para. 33. 
lx .. Impugned Decision, pars. 2, 8, 14. 
" Impugned decision, pms. 8, 14. 
w The Prosecutor v. Proruis Zigiranyimzo. Case No. IC'XR-2001-73-T, Scheduling Order, 26 May 2W6 ("Scheduling 
Order"). 

Scheduling Order, pp. 2-3. See a&o Impugned Decision, para. 2. 
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6. On 5 June 2006, the Trial Chamber addressed this matter and, after considering various 

pxtors, decided that it was in the interests of a fair and expeditious trial to maintain the arrangement 

for hearing Mr. Bagxagaza's tesrimony as set forth in the Scheduling Order of 26 May 2036." The 

Trial Chamber reiterated that its decision to hear Mr. Bagamgaza in person was based pdmarily on 
I 

its concern as to its ability to effectively ant accurately assess his testimony and demeanour through 

a videp-linkz4 The Trial chamber decided that the Appellant, however, would be able to follow the 

proceedings by vidco-link along with ope df his counsel in ~ r u s h a . ~  The Ttial chamber's decision 

-also envisioned both parties being reprckented by counsel in court in The  etherl lands?^ To 

maintain ''procedural equality of arms" between the parties, the Trial Chamber decided that the 

examination and cross-examination of Mr. Bagaragaza by both parties would b e  primarily 

conducted from h s h a  via video-linkz7 However, it noted that counsel for both the Prosecution 

and the Appellant, present in The Netherlands, would also be able to intervene in the proceedings.2a 

7. Following the issuance of the Impugned Decision, the Appellant sought cerrification to 

appeal, which the Trial Chamber granted immediately prior to hearing Mr. Bagaragaza's 
I 

testimony?9 The Trial Chamber, however, declined to stay the proceedings pending the outcome of 

the appeal.M Accordingly, Mr. ~ a ~ a r a g a z a  testified from 13 through 15 June 2006. The 

Prosecution's case closed on 28 June 2006, and the Defence case is set to begin on 30 October 

2006. 

DISCUSSION 

8. Article 20(4)(d) of the Statute provides that an accused has a ~ g h t  'lo be tried in his or her 

presence." This right has been equated with other 'Tndispensable com&stone[s] of justice", such as 

the right to counsel, the right to remain silent, the right to confront witnesses against them, and the 

right to a speedy trial.31 The Trial Chamber concluded that, ~JI the circumstances of. this case, the 

Appellant's presence at his own trial, even during the hearing of a key witness, could be facilitated 

- - 

22 Impugned Decision, para 3. 
'"rnpugned Decision, para 15. '' Imnpupd Dccisioq p w .  16, 19. 
L5 Impugned Dedsion, paras. 15, 18. . . 
"Impugned Decision, p m .  17, 18. 
" Impugned Decision, para. 18. I " Impugned Decision, para. 18. '' The Prosecuror v. Prorair Zigiranyirwo.  as( No. ICTR-2001-73-T, Oral Decision. T. 13 June 2006 pp. 53-54 
("Cdcation Decision"). I 
10 CerUii&on Dccisioq pp. 53-54. " Slobudan MiluSeviC v. The Prwccutor, Case 40.  IT-0254-AR73.7, Decision on InkrlocuIory Ap@ of the Trinl 
Chamber's Decision on rhe Assignment of Defense Counsel, 1 NoGember 2004, para. 11, 13 ("MiiZQjviE Appeal 
Decision"). j 

Casc No. ICTR-01-73-AR73 
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throagh the use of video-link t e ~ h n o l o g y . ~ ~ / b  the present decision, the Appeals Chamber considers 

wheber the Trial Chamber erred in adopting the procedure for hearing the testimony of Mr. 

BagLagaza in person in The Netherlands while the accused, MI. Zigiranyirazo, participated via 

vidcklink from Amsha. In the course of this analysis. the Appeals Chambar confronts thee 

pri&d questions: (1) whether "presince" within the meaning of Article 20(4)(d) refers to 

phyiicd presence in court before the Trial Judges; (2) if so, wheCher rhe right to be physically 

in court is categorically inviolable; and (3) if the right may be l i m i d  in terrain situations, 

Trial Chamber's restrictions were justified wider the present circhstances. 

A. Standard of Review 

9. Decisions relating to the general conduct of trial proceedings are matters within the 1 disqretlon of the Trial A Trial Chamber's exercise of discretion will be reversed only if 

the LhaIIenged decision was bas6d on an incorrect interpretation of governing'law, Gas baied on a 

pat&tly incorrect conclusion of Eact, OT was so unfair or unreasonable as to constitute an abuse of 

[he krial Chamber's di~cretion?~ 

I 
. . I B. Article 20(4)(d) provides for Physical Presence at Trial 

10. i In the lmpugned Decision, the Trial Chamber did not directly consider the issue as to what 

wad meant by the term "presence" within the meaning of Article 20(4)(d). On Appeal, the parties 

didute whether the term 'presence" refers to physical presence in court. The Appellant agues that 

thd language provides him with the right to be physically present at his trial, before the court and 

the1 witnesses testifying against him." The Prosecution counters that Article 20(4).(d) does not 
. . . . .  . . 

imioae such a requirement as physical presence? The Prosecution urges a broader 

reabing of the provision, suggesting chat it is simply a "compendious subsection" preventing nial 

32 Jhpugried Dccision, para. 15 ("The Chamber considers that the prcscnci: and the involvemekt of the Accused in the 
restimony of w. Bagaragaza] can bc hcilitated via video-link, which provides an audio and visual imnge of the 
wihess and the proceedings."). 
33 The Prosecuror v. Thionesre Bagosora er al., Decisicm on In~erlocutory Appeal Relating to Disclosure Undm Rule 
66(B) of rhc Tribunal's Rules of Procedure and Evidence. Case No. 98-41-AR73, 25 Seprember 2006, para. 6 
("Brrgosora Appeal Decision"); Tharcirse Muvunyi v. ?iie Prowcuror. Case No. IClR-00-55A-AR73(C), Ikcision on 
Intcrlocmory Appeal, 29 May 7,006. para. 5 (LLMmzuzyi AppeS1 Decision'".). 

Bagosora Appcd D e c i s i ~ ,  pan  6; Muvunyi A p a l  .Decision, pam. 5. See also The Prmecuror v Thioneste 
Bagosora ec at, Case Nos. ICTR-98-41-AR73, IC'lX-98-41-AR73(B), Decision on Interlocutory Appeals of Dccision 
on Wilncss Pro~cction Orders, 6 October 2005, para. 3. . . '' Zi$ifmyirazo Appcal, para. 42. 
J6 Prosecution Response. paras. 2.5-10. 

Case No. ICTR-01-73-AR73 4 30 October 2CO6 
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only where an accused is unaware that the proceedings are being conducted against him and is 

therefore unable to mount a defence." 

11. The Appeals Chamber considers that the physical presence of an accused before the court, 

as a general lule, is one of the most basic and common precepts of a fair criminal hial. The 

language and ,practical import of Article 20(4)(d) of the Statute are clear. First, a matter of 

o rdk ry  English, the term "prksence" implies physical proximity.38 A review i f  the French version 

of fie Statute leads to the same conclusion, in particular in the context of the phrase "&re prgsente 

au  roci if'^^ conveying unambiguously that Article 20(4)(d) refers to physical presence at the 

12. Both the Tribunal's legal framework and practice as well as that of the International ' 

Criminal Tribunal for the Former Yugoslavia (TCTY") further reflect that Article 20(4)(d) provides 

for the physical presence of an accused,at trial, as opposed to his facilitated presence via video-Link, 

Initially, the Appeals Chamber ohsenies that such a procedure, over an accused's objection, is 

unprecedented before the Tribunal and before the ICTY!' It is not surprising, therefore, that there 

arc no expess provisions in the Statute and Rules of this Tribunal or of the ICTY for the 
. . 

parridpation of an accused by video-& in his or her own trial.42 Indeed, Rule 65bix of the ICTY ' 

37 ROSECU~~OII Response, p;uas. 2,540. 
"See. e.g., 'I'm W o r d  Bnglish Dictionary, Second Edition, Volume XU. p. 393 (for the definition of "presence": "Thc 
iacl or condition of being present; the state of being before, in front of, or in the same placc with a p s o n  or thing; 
being thcrc; attendance, company, socicty, association. Usually yith of or possessive indicaring rhe person or rhing that 
is presenL"), p. 395 (for the definition of "prcscnt": "An adjective of relation; expressing a lood or temporal relation to 
a person or thing which is the point of refc~cncc [...I Being before, beside, with, or in the same place as the person to . 
whom the word has relalion; being in the plau. considered or mentioned: that is hcrc (or here) [...I5'); Black's Law 
Dictionary, Eighth Edition, (for the relevant &Muon of "presence": 'The state or fact of being in a particular place 
and time [...I. Closo physical proximity coupIFd with awareness [...]"I. See aLro United Scares v. Navarro, 169 F.3d 
228, 234-239 (5' Cir. 1999) (interpreting the plain meaning of "presence" a requiring rhc physic& pmence of a 
defendant in court). 
'' Emphasis added. " Le Nouveau Petit Robert, p. 1768 (for the dcfinirion of "prtkenfe" : "Qui est dans le lieu, b groupe se rmuve le 
prrsonne qui park ou de lnqurlle on parle"); Gerard Comu Vocabulaue Juridique, p. 664 ("Qui sr trouve ou se 
mouvait b un moment donnd e n  un lieu determine. I . . . ]  Qui concourt en psr$onne l'accomplissemenr d'lm acte ou au . . -  
d6rod~mnt  de in proct'dwe. I..  .I"). 

In the case of Milan Sirnit before the ICTY; rhc accused psrticipated in his sentencing heaiing towards the end of rhc 
bid vrocess via video link bccause of his health condition. Tbc Trial Chamber expressly nolcd, however, Ihat during 
this &rid  Mr. Simic filed a tom1 of twenty-five waivers of his right to be present in'cour'. See The Proxecutor v. ~ i l a n  
Siinic: Sentencing Judgemcnl, Casc No. LT 95-9/2-S. 17 October 2002, p m .  8. 
" Thc Tribunal's Rules and iurisprudcace only contomplate the usc of video-link techoolow in ordR to Wsmir the 
teslimony oE a witness to the&% if jush5cd h oarro~circumstances 1- wiwimess pmrectioi~concerns, or o h w i s e  in 
the interests of justicc. Rule 75 provides in pertinent part ( m p h h  added): "(A) A Judgc or a Chamber may I. ..I ordcr 
appropriate measures to sdcguard the privacy md security of victims and witness, provided that the measures are 
consistmt with thc rights of the accus&. (B) A Chamber may hold an in camera pxccding 10 derermine whether to 

cuder notably: (i) [...I (c) though [...I closed circuit television [...I (q) Appropriate messures 
f a c i l i r . t c y  of vulnerable victims and witnesses. suck as one-way closed circuit television." In addition to 
specific wimass protection concerns, the Tribunal's jurisprudence a40 allows rtre hearing of a witness by video-lhl if it 
is othcrwisc in the interests of justicc. See, e-g ,  The Prosecutor v. T h i m e s f ~  Bagosora er al.. Case No. ICTR-98-41-T, 
Dccision on Testimony by Vidco-Conference, 20 December 2004, pnra. 4 ("Video-conference tcshony should b2 
ordcrcd where it is in the intcrcsts oI justice, as that standard has been elaborated in ICTR and I C r Y  jurisprudence!'). 

Case No. ICTR-01-73-AR73 5 30 Oclober 2006 
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Rules of Procedure and Evidence illustrates very c ledy  that participation via video-link is not 

considered presence?3 The same distinction between actual presence and constructive presence via 

video-link, which is evident in Rule 65bis of the ICTY Rules, also appears in the Statute of the 

Lntemational Criminal c o d  a d  the Rules of Procedure and Xivideme of the Special Courr for 

Sierra ~ e o n e . ~ '  The Appeals Chamber fwther observes that other i~ternational.~ . . regional," and 

national4 systems also share the view that the right to be present at trial implies physical presence. 

. -~ -~ ~ 

The Rules of Proccdure and Evidenm of thc lCTY authorize this explicitly in Rule 71bis (''At the mquest af eithcr 
eyrty, a Trial Chamber may, in rhe interests of justice, order rhar Wtimony be received via vidcbconference link."). 

Rule 65bis(C) of the XCTY Rules provides in pertinent part: "With the written consem of the accused, given a k r  
w i v i n g  advice from his counsel, e status mnference rmdcr this Rule k y  be conducted: (i) in his presence, but wirh 
his counsel partidparing either via tele-conference or video-cont~ce;  or (ii) in Chnmbers in his absence, but with his 
participation via tele-conference if .he so wishes mdlm parricipation of his cou+ei via tele-confefcnce or video- 
mnt'erence." 
M See Statute of rhe Internatianal Criminal Court, M c l e  63 ("(1) The accused shall bc present during thc trial. (2) If 
the sccused, being present before the Corn  wntinues'to disrupt the aid. thc Trial Chamber may remove the accused 
and shall make provision for him or her to observc Lhe trial and instruct counsel from outside thc courtmom, through the 
use of communications iechnology, if required. Such measures shall be taken only in exceptional circlrmstnnces aftcr 
other reasonable nlternativcs have proved inadequate, and only for such durauon as is shictly required."). 

The Appeals Chamber nolcs that Article 17(4)(d) af the Statute of the Sptdal Court for Sima Leone is idcnticd to 
Articlc 20(4)(d) of ihe Tribunal's Statute. Notably, M a c  to the h t m t i o n a l  Criminal Courf Rule 80@) of the R&s 
of Proccdure and Evidcnce for the Spccid Court in Sima Leone envisions an accused's participation in his or her uial 
by video-link only after hc ar she has bmn removed for persistently disruptive conduct TbisRule pmvidcs in pertinent 
part "h the evcnr of removal, where possible, provision should be made for the accused to Iollow the procctding by 
v i ~ l i n k . "  
46 See supra notes 44, 45 (discussing the Internillional Criminal Court nnd the Spccial Court for S i ~ a  Leone). ?hc 
Appeals Chamber furrhcr observu that the languagc of Article 20(4)(d) of thc Statute tracks Anicle. 14 of the 
International Covenant on Civil and Political Rights. Under this provision, the Human Rights Committee has referred to 
an accused's personal attendance or the proceedings as a component of a fair trial. See Views of the Human Rights 
Comminec un&r Article 5, Parugraph 4, ofthe Optional Protocol to t h  Internationel C o w m  on Civil nnd Political 
Righls. Communication No. 28911988: Panama 8 April 1992, CCPR/C/44/28911988 (Jurisprudence), para. 6.6 ('The 
Committee rccalis rhat the concept of a 'fab (Tial' within the meaning of article 14, paragraph I, must be inrcrprotzd as 
r&ng a nurnbcr of conditions, such as equality of atms and rcspcot for the pdueiple of adversary proceedings. ?hese 
requimnents are not rohpected whcrc, as in the present case, the accused is denied rhc opportunity W gcr~onally  anend 
rheproceeding,~, or where he is unable to pprpcrly iastruct his lcgal represenalive.") (Emphasis added). 
" The European Convention on the Rotection of Human Rights and Fundamental Frccdoms refers in Article 6(3)(c) to 
an accused's right "to delmd himself in porson [...I ". For the Eurapeu! Court of Human Rights, this implies the 
pcrsonal attendancc of a defendant at vial as wcll as in certain procedures on appeal 1equii-Q the court ro have personal 
impression of rho defendant See, e g . .  Care of Stoichkov v. Bulgaria, Application no. 980m2, Yudgmen~ 7.4 March 
2005, para. 56 ('41 may thus bc considered that the. duty to guarantee the right of a criminal defcndaat to be prcsent in 
Lhc courtroom - airher during the original pmcdings or in a retrial after hc ar she emergcs - rsnlrs as one of the 
csszntial reqnircments of Articlc 6 and is deeply entrenched in rhat provision."); Crne of Sejdovic v. Iraly, Application 
no. 565'81100, JudgmeaL 1 March 2006, para 84; Case of Michael Edward Cnoke v. Ausrria, Application no. 25878194, 
Judgment, 8 F~brunty 2000, paras. 35, 42, 43. ("The Court recalls that a w s o n  charged with a criminal offence 
should, as a general principle based on rhe notion of a fair trial, bc cutitled to be present at the firstlinstance hcaring. 
Howevcr, rhe personal auendance of rhc defendant docs not necessarily take on the same significance for an appeal 
hearing."): Cut of Colozm v. Italy, Application No. 9U?Al80, Judgment, 12 Februw 1985, pain. 27 ("Allhough this is 
not expressly mentioned in paragraph 1 of M c i c  6 (art. 6-1). U I ~  object and purpose of the Article taken as a whole 
show thal a person 'chmgcd with a criminal offence'is entitled to takc part in the hearing. Moreover, subparagraphs (c), 
(d) and (e) of paragraph 3 (at. 6-3-c, art. 6-34 arL 6-3-e) guarantee to 'everyone charged with a criminal ofrmce' the 
right 'LO defend himself in person', 'to anmine or have examined wimesses' and 'to have h e  h e  assistance of an 
interprcrer if he canno1 understand or speak the language used in court', e d i t  is diflicult to .see howhe could exercise 
Lhese Ghrs vjithout being present'?. See d s o  Stofan Trechsel, Human Rights in Criminal Proceedings, pp. 252-253 
C)Nfi) 

&~;(sLnce is also cquated with physical presence in criminnl trials in me United States. See. e.8.. Fcdecal Rule of 
Criminal Procedure 43(a). Federal Rules of Criminal Procedure 5 and 10 envision vidco-conferencing only, with b e  
d&ndant7s consent at the initial appearance and arraignment. See a k o  lllllvlois v. Allen. 397 U.S. 337, 338 (1970) 
(%no of the most basic of the rightr guaranteed by lhc Confrontation Clause is the accused's right to bc plesent in tho 
courtroom ut every stage of his t r io) ;  United States v. Nawrro. 169 F.3d228,234239 (5th Cir. 1999) (holding that an 

C w  Nu. ICTR-01-73-AR73 6 30 Octoba 2006 
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13, The Appeals Chamber, therefore, confirms that an accused's right to be tried in his or her 

presence implim a rjght to be physicdly present at 'trial. Applying the foregoing to the present case 

leads the Appeals Chamber to . c~c lud& that by proceeding as it did, the Trial Chamber restricted ' 

the Appellant's right to be present at his trial. However, lhis does not'end the necessary jnquiry. 
. . 

(7. The Right To Be Physically Present at Ttial Is Not ~bsoiute 

14. The parties acknowledge that an accused's right to be tlied in his or her presence is not 
. . .  . .  . , 

The ICTY Appeals Chamber has observed as much:' and this Appeals ~hambm agrees. 

An accused person can waive or forfeit the right to be present at Qial. For example, Rule 80(B) of 

the Rules allows a Trial Chamber to remove a persistenfly disruptive accused. Referring to the 

equivalent provision in the ICTY Rules, the ICTY Appeals Chamber observed 'that an accused's 

right to be present for his or her hid can be restricted "on the basis of substantial trial 

In assessing a particular limitation on a staU&ory gumantee, the Appeals Chamber 

bears in mind the proportiondity principle, pursuant to which any restriction on a fundamental right 

must be in service of a sufficiently important objective and must impair the right no more than is 

~ccused's participation in his sentencing bearing by vide~wnFetence violared his right to be prcsmt at trial); Unired 
States v.  Reynolds, 44 MJ. 726, 729 (United States Afmy Court of Criminal Appeals .1996)(Tonsequen~ly. the 
statutory and wules for Calm Manid] provisions cited above appear to r e q h  rbat the reilitsly judge, accused, and 
counscl all to be ar one lwation for thc purpose of a court-martial. This interpretalion ~t onIy comporLi wirh custom 
and tradirion, but alYo is the one that best guarantees justice. For these reasons, we we satisfied that the telephonic 
procedures utilized in this casc, when bawd on the meager jusmcation cd saving time and tfnve1:funds bewecn two 
instdsions approximately 150 miles ;cpe did not comport with any reasonable conccpt of 'preseocc' anticipated by 
the Wniform Code of Military Justice] a d  mules for Court Minlial].")(intemal citations omitted); Riggim v ,  Nevada, 
504 U S .  127, 142 (1992)(Kenncdy, J., c o n d g ) f l t  is a fundammtpl assumption of the adversary system tbal the 
nier  of fact observes thc accused houghout Lhc lrial, whiIc the accused is either an the stand m sitring at the defcnse 
table. This assumption derives from thc right to be present at trial, which in turn dcrives from thc right to h n f y  and 
rights undec [be Conhnation Chuse. [...I At all stages of tho proceedings, the defendads behavior, manner, facial 
expressions. Md emoriod responses, or their absence, combine to make an overall i m p r e s s i ~  on the trier of fact, an 
impression rhal can have a powerful influence on the. outcomc of the trial. If the d c f e n d ~ t  t abs  the stand, as Riggins 
did, his dcmmor can have a grcst beating on his credibiliry and peffiuasivenss, and on Lhe degree to which hc evokes 
sympathy. The defendant's demeanor m y  also be relevant to his confrontation rights [...Iv) (intend citations omitted). 

In addition, in England md Wales, the right of an accused to bc present in c o w  at his or h a  triaI is a matm of 
common law. S ee R. v. h e  Kun (1916) 1 Kings Bench Reports 337, at 341 CThere must. be very exceptional 
circumsmnces to just& procccdq with the trial in the absence oE.the accused. Thc reason why the nccused should be 
present at the ttid is that he may hear thc case madc against him md have the opporm~@ [...I or answering it. The 
presence of the accuscd means net only hat be must bc physically in attendance, but also thnt he must be capable of 
understanding the nauue of thc proceedings."). 

In Canada, an accused ah0 hns the right to be present in court during the. trial. The Canadian Criminal Code 
envisions the possibility of an accused pnrticipabng in his or h a  trial by video-l*llc, but not for the hearing of evidence, 
unless he or she consents. See Cmdian Qimind Codc, Tile XX Section 650. 

Zigirmyirazo Appeal, para. 44: Prosecution Response, para. 11. 
50 Mildevic' Appeal Decision, para 1 3  ("If a defendant's right to be present for his trial - which, to reitcrate, is lislcd in 
the s a m e  suing of rights and indeed in the same clause m the right to self-represenlariod - may lbur be restricted on thc 
basis 01 subsrantid rial disruption, the Appeals Chamber sees no reason to uent the right to self -repre8wtation any 
differently."). 

Milo&viCAppd Decision, para. 13. 
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necessary to accomplish the objective.52 The explicit' exception provided by Rule 80@) and the" 

ICTY Appeals Chamber's reference to "substantial trial disruptions" provide a useful measue by 

which to assess o*er restrictions on the right to be present at trial. 

... 
D. The Present Circumstances Do Not Warrant any Restriction on the Appellant's Right 

15. The primary question for the Appeals Chamber is whether the TriaI Chamber properly 

exercised its discretion in its restriction of the Appellant's right to be present at his trial. Because 

both pafties acknowledge that this right is not absolute, the Appeals Chamber does not consider that 

the Trial Chamber's failure' to examine the accused's tight to be tried in his presence is of 

significant consequence. Instead, the primary question for the Appeals Chamber is. whether the Trial 
Chamber properly exercised its discretion in its reshiction of the Appell&t7s right to be present at 

his trial. The Appeals Chamber recalls that the Trial Chamber's decision was predicated on Mr. 

Bagaragaza's sec'urity concerns, the impact of video-link on the assessment of the witness, and 

logistical concms prevenring the Appellant from traveling to The Netherhds to attend the 

proceedings. 

16. m e  Appellanr contends that the Trial Chamber failed to apply properly the proportionality 

prinkiple:s3 He disputes that security concerns in fact prevented Mr. Bagarag&za frdm testifying in 

Arusha or that the administrative concerns preventing him frOm traveling to The Netherlands were 

ins~rmountable.~~ The Appellant further takes issue with the procedure for heating Mr. 

Bagaragaza's testimony, pointing to the inherent difficulties in following the evidence and visually 

interacting with the ~udges. '~ As a result of these arrangements, the Appellant claims that his 

participation by video-link meant that neither he nor his lead counsel, who remained with him in 

Arusha, could observe or hear either the judges or the witness unless the camera was pointed on 

them.5fi h the Appellant's view, this denied them normal visual interaction with the proceedings?' 

" MiloJevif Appeal Decision, para. 17. The Appeals Chamber fkther n o w  rhat the situabon envisioned undcr Rule 
1 5 b k  allowing inier alia procediags to wntinue for n limited period in the absence of one of Ule judgcs, does nor 
inform thc pr-ent dispute which concerns thi absence of the accused. . . 

Zigiranyicazo Appeal, para. 47. 
* Zigirnnyirazo Appeal, paras. 48,49. 
55 S E ~  genorully Zgiranyirazo Appeal, pan. 50; Zianyirnzo Reply, par3.25. 
5.5 Zigirnnyuazo Appeal, para 50,  Zigiranyirazo Reply, para 25. 
" Zigirmyirazo Reply, para. 25. The Appellant nores that he '"saw' the proceedings Ulrough the selective eyes of a 
camern operated by a fhird party." He adds: ?The experience was diz&ng and could have k e n  conducted properly if 
he and his lead m n s c l  had bcm able to see his judges. He and his aUomcy could not speak direcuy to the judges, 
gauge their reactions, and adjust the irrguments and tenor of pleadings as if thcy were in open court with the membcrs of 
the bench!' Further, the Appcllvnt claims that thc arrmgcments placed his lend counsel, who conducted the cross- 
examinadou, in rhe diEticult position o f  having b choose to eithcr remain in Arusha and teccivc direct instruction, or 
Ravel lo thc N e t h e r l d m d  participate in pcrson, but where communication with a e  accused would be limited Lc 
breaks during the prOcC&tIg~. 
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The Prosecution submits that the procedure adopted by the Trial Chagber was consistent with a fair 

trial and that Mr. Zigiranyirazo has not demonstrawd any prejudice." 

17. The Appeals Chamber agrees that the abjectives advanced by the Trial Chamber are of 

general irnpoaance: witness protection, the proper assessment of an important prosecution witness, 

and the need to ensure a reasonabIy expeditious trial. Nonetheless, the Appeals .Chamber is not 

satisfied that, in the present circumstances, the Trial Chamber properly exercised its discretion in 

deciding to impose limitations on the Appellant's right to be present at his trial- 

18. First, the Appeals Chamber accepts that, by agreeing to cooperate with the Prosecution, Mr. 

Bagaragaza could be exposed to an increased risk to his security. However, the record does not 

reflect that the security concern, alluded to by the Trial is in fact related to'the location 

of his testimony, or that injury could only be avoided by having Mr. Bagaragaza testify in The 

 etherl lands.^^ In addition, the record does not show that the Trial Chamber examined the 

possibility that additional security measures might allay any security thieat were Mr. Bagaragaza 

bmught to Arusha to testify. 

19. Second, the Appeals Chamber also accepts that the Trial Chamber's general concem over its 

ability to assess the credibility of a key wimess is an important interest. However,' the Appeals 

Chamber considers that if the Trial Chamber had misgivings about'its ability to adequately follow 

the testimony of a key wirness through the use of video-link then these same misgivings, if valid, 

Prosecution Response, paras. 2, 13-23. The Prosecution agrees thal there was no visual intkaction bctwtcn the bench 
and the accused unless the camera was poinlcd at thcm but notes that Mr. Zigiranyirazo confirmed each day that hc 
could follow ihc proceedings. Prosecution Response, paras. 19, 20. Mr. Zigiranyirazo notes, however, that be 
complained a1 thc hcEinnin~ of the proceedings and vowed to do his k t  out of rnpcct I"M hc court. Zi~uanyirazo - - - - .  
~ e p i y ,  p m .  25. '' The Appeals Chamber notes that security conccms presented by the Prosecution to the Trial Chamber involvcd the 
wihcss's gcneral feelings of insecurity due to agreeing to cmpcratc with the Prosecution. The Prosecution also pointed 
to threats madc to Mr. B.ag~ragaza's family and the death of analher individu,al, not in the custody of the Tribunal, who 
was wntcmplaling cnopcraring with the Pmsecutioa The Prosecution explnincd rbat this Led Mr. Bagarngaza to agree to 
cooperate if be were not brought to Ame.ha. See pncrally Impugned Decision, para. 13; Dccision on hsecurion's 
Request for Video-Link, paras. 26, 30, 32. See aIm The Pro~ccuror v. Prorais Zifiimnyirao. CsseNo. ICTR-2W1-73- 
T, Prosecurion's Confidential Request to Allow Wimess AOE to Give Testimony Vin VidewLink, 21 December 2005. 
The Appeals Chamber observes that the agreement between Mr. Bagaragaza and the Prosecution that he not be brought 
to Arusha is not binding on the Trial Chamber. 

The Appeals Chamber C O M ~ ~ C ~ S  that the Trial Chamber is best plpced to makc thc ;i~scssmcnt concerning the security 
of w i w e s  appenring before it. However, in making a dckdnation thnt impacts a fundamental right or an accuscd, a 
Trid Chamher must do more rhan sunply aaem rhe averments of Prosccuhon couaicl. Rather it must, in accord witb 
Rule 75, undertnke an independent i=&y, at a minimum for example by conferring with the rclcvant sections of the 
Registry concerned with s&rity and prowtion of wimcsscs. Thc Tnal Chamber docs not appear to have done this. 
Morwvcr, ll~c Anncals Chamber notes that r e h c e  on the President's decision to cxuaordiwnlv dcmn Mr. Bsearaesza - 
in The Hague also does not salisfy this duty. Indeed, Lhete is s signific;mz difference in p r o t e ~ t i n g ~ r ,  Bagmagam= as an 
accused during a lengthy pcriod of pro-lrisl detention and in ensuring his security when he appears as a witness during 
three days of testimony beforc rhc TribuoaL 
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must apply with equal force to the ability of the accused and his counsel to follow the evidence and 

proceedings. 

20. Third, the Appeals Chamber further observes that none of the "external variables," alluded 

to by the Trial Chamber, preventing the ~b~e l l an t ' s  personal attendance at his owntrial, resulted 

h m  any action on his.paa. In addition, there is no indicafion that the Trial Chamber explored an 

alternative venue for hearing the testimony, other than The Netherlands A careful consideration of 

the feasibility of moving the trial to The Netherlands at the earliest opportunity might have 

identified the logistical barriers that prevented the AppeiIant from attending his trial in The 

Netherlarids and allowed the Trial Chamber either to overcome the obstacles or to explore 

alternative venues or solutions, avoiding the present ~ituation.~' 

21. The Appeals Chamber notes that the Trial Chamber endeavored to ensure that the Appellant 

had legal representation physically present during the proceedings in The Netherlands. h addition, 

in an effoa to give effect to the principle of equality of arms, the Trial Chamber ordered that the 

Prosecution also to examine the witness from Amsha. However, the Trial chamber's attempts' to 

give full respect to both the rig d t to counsel and the principle of equality of arms do not compensate 

for the failure to accord the accused what is a separate and distinct minimum parantee: the right to 

be at his own trial. Although one of the Appc11ant7s counsel was in the courtroom with the 

Judges and the witness, the Appellant himself was thousands of kilometres away, connected to the 

proceedings only by means of audio-visual equipment. The ~ ~ ~ e l l a r i t ' s  sense of being wronged in 

such circumstances is well-understandable. As the Prosecution and Trial Chamber noted, Mr. 

Bagaragaza's testimony does not cover simply background information or a matter other than tbe 

acts and conduct of the accused. According to the Prosecution's own statement and the Trial 

Chamber's consideration, MI. Bagaragaza was a key Prosecution witness against the ~ ~ ~ e ~ a n t . ~  

22. ' Based on the foregoing, the Trial Chamber's restrictions on the Appellant's fair trial rights 

were unwarranted and excessive in the circumstances and thus fail the test of proportionality. 

Accordingly, the Trial Chamber committed a discernible error. 

61 lrnpugned Decision, paras. 8. 14. 
The Appeds Chamber observes that oaer accused pxsons have previously auen&d Tribunal proceedings in The 

N c h l a n d s  in connection with appdlate proceedings. See, a+. Jean De Dieu Kamuhanda v. The Prosecumr, Case No. 
99-54A-A, Variation of n Scheduling Order, 19 August 2005, p. 2. 

I m p u g d  Decision, paras. 6, 16: Decision on Prosecution's Request far Video-Link paras. 26,32, 
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E. Conclusion 

23. After a careful consideration of the circumstances under consideration in this appeal and 

giving due regard to the accused's right to be present at his or her trial, the Appeals Chamber finds 

h a t  the Trial Chamber erred in law in holding that the AppeUant's right to be present at his trial 

during the testimony of an apparently key wimess against him could be met by video-link. The 

Appeals Chamber observes that, after certifying its decision for appeal, the TriaCharnber decided 

not to stay the and instead proceeded to hear Mr. Bagaragaza's t e . s t i r n ~ n ~ . ~ ~  

24. The precise consequences of the Trial Chamber's error cannot be determined at this stage. 

However, it cannot be held that the violalion of the Appellant's right to be present constitutes 

hannless error given the length and purported significance of the testimony to the charges against 

him. Prejudice therefore can only be presumed, as any attempt to prove or disprove actual prejudice 

from the record in an ongoing trial before any factual findings have been made would be . purely . 

speculative. In the view of the ~ ~ ~ e &  Chamber, allowing 'ke testimony of Mr. Bagaragaza to 

remain on the record would seriously damage the integrity of the proceedings. In such 

circumstances, Rule 95 of the Rules plainly requires the exclusion of such testimony. This, 

however, does not prevent the Trial Chamber from exercising its discretion and allowing Mr. 

Eiagara&a to testify again in a manner consistent with the Appellant's fair trial rights.65 

DISPOSITION 

25. For the foregoing reasons, the Trid Chamber's decision to hear Mr. Bagaragaza's testimony 

in person in The Netherlands while Mr. Zigiranyirazo pamcipated by video-link from Arusha is 

IREYERSED and the testimony of Mk. Bagaragaza given in such a manner is EXCLUDED. 

Done in English and French, the English version being authoritative. 

Done this 30th day oP October 2006, 
At The Hague, 
The Netherlands. 

" Certification Decisiw pp. 53-54. 
The Appellant acknowledges that h Proseoution could seek lo reopin its case in the intmests of justice pursum to 

Rule 85 rn alternaively Ular the Trial Chrmber could dl the witness propno motu undcr Rule 98. See Zigirunyiruzo 
Reply, paras. 2627. 
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