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1. The Appeals Chamber of the International Criminal Tribunal for the Prosecution of Persons
Responsible for Genocide and Other Serious Violations of Imternational Humanitarian Law
Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other
Such Violations Committed in the Territory of Neighbouring States Between 1 January and 31
December 1994 (“Appeals Chamber” and “Tribunal”, respectively) is seized of a motion filed on 18
July 2008 by Gaspard Kanyarukiga (“Kanyarukiga™) to admit additional evidence on appeal
pursuant to Rule 115 of the Rules of Procedure and Evidence of the Tribunal (“Rules™).' The
Prosecution filed its response on 22 July 2008.% and Kanyarukiga filed his reply on 28 July 2008.

BACKGROUND

2. On 6 June 2008, a Trial Chamber designated under Rule 11bis of the Rules issued a decision
denying the Prosecution’s request to refer Kanyarukiga’s case to Rwanda pursuant to Rule 11bis of
the Rules.* The Prosecution appealed this decision, filing its Notice of Appeal on 23 June 2008° and
its Appeal Brief on 8 July 2008.° Kanyarukiga filed his response on 18 July 2008’ and the
Prosecution replied on 22 July 2008.°

3. In his Motion, Kanyarukiga requests permission to file affidavits from his investigators
regarding the refusal of potential Defence witnesses to testify before Rwandan courts.” Kanyarukiga
also wishes to file the transcript of the status conference of 13 July 2007 which, in his view, reflects
the delay incurred in his trial despite an undertaking made by the Prosecution.’® The Prosecution
responds that Kanyarukiga has not met the requirements of Rule 115 of the Rules, as be has not
specified the additional evidence that he wanis to present, identified the specific finding of fact
made by the Trial Chamber to which the additional evidence is directed, or demonstrated that the
additional evidence is relevant."’ It further submits that Rule 115 of the Rules is not designed to

! Defence Appeal Motion Sceking Leave to Present Additional Evidence (Rule 115 of the Rules of Procedure and
Evidence), 18 July 2008 (*Motion™).

% Prosecutor’s Response to “Requétc cn appel de la Défense tendant & solliciter 1'autorisation de produire des preuves
supplémentaires (Articls 115 RPP)”, 22 Tuly 2008 (“Response™).

3 Reply by the Defence Lo Prosecutor's Response to Defence Appeal Motion Seeking Leave to Present Additional
Evidence (Rule 115 of the Rules of Procedure and Evidence), 28 July 2008 (“Repiy”).

* Decision on Prosccutor’s Request for Referral to the Republic of Rwanda, 6 June 2008 (“11bis Decision™).

5 Prosecutor’s Notice of Appeal (Rule 11 bis (5)), 23 June 2008.

 Prosecutor’s Appeal Bricf (Rule 11 bis (H)), 8 July 2008,

? Defence Brief in Response to the Prosecutor’s Appeal Brief (Rule 11bis of the Rules of Procedure and Evidence), 18
July 2008. See also Corrigendum to the Defence Brief in Response to the Prosecutor’s Appesal Brief, 29 July 2008.

¥ Proseculor’s Reply to “Mémoire de 12 Defénse en réponse 2 1'appel du Procureur (Article 11bis RPP)", 22 July 2008.

? Motion, para, 5; Reply, para. 12.

' Motion, para. 5; Reply, para. 12,

1 Response, paras. 3-7.
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allow a party that succeeded at first instance to present additional evidence that it failed to present at
trial in order to support a point made in its favour.1?

4. Kanyarvkiga replies that the Trial Chamber found that the evidence regarding the
interference of Rwandan security services in the administration of justice was not sufficient, and
that additional evidence would help to clarify this issue before the Appeals Chamber.'? He claims
that the purpose of the additional evidence is to further enlighten the Appeals Chamber about the
functioning of the current regime in Rwanda, the judicial system and the fear of witnesses to testify
in Rwanda.!* Kanyarukiga further submits that the Defence obtained the additional evidence only
after the referral proceedings were completed.'”

DISCUSSION

3. Rule 115 of the Rules provides a mechanism for admission of additional evidence on appeal
where a party is in possession of material that was not before the court of first instance and which is
additional evidence of a fact or issue Litigated at trial.!® According to Rule 115(A) of the Rules, a
motion for additional evidence shall clearly identify with precision the specific finding of fact made
by the Trial Chamber to which the additional evidence is directed. In addition, Rule 115(B) of the
Rules provides that the additional evidence must not have been available at trial and must be
relevant and credible. When determining the availability at trial, the Appeals Chamber will consider
whether the party tendering the evidence has shown that it sought to make “appropriate use of all
mechanisms of protection and compulsion available under the Statute and the Rules of the
International Tribunal to bring evidence [...] before the Trial Chamber.”'’ Once it has been
determined that the additional evidence meets these conditions, the Appeals Chamber will
determine in accordance with Ruale 115(B) of the Rules whether it could have been a decisive factor

in reaching the decision at trial.

12 Response, para. 6, citing The Prosecutor v. Ferdinand Nahimana et al., Case No. ICTR-99-52-A, Confidential
Decision on Appellant Hassan Ngeze's Six Molions for Admission of Additional Evidence on Appeal and/or Further
Tnvesligation at the Appeal Stage, 23 February 2008, para. 5; The Prosecutor v. Ferdinand Nahimana et al., Case No.
ICTR-99-52-A, Decision on Appellant Hassan Ngeze's Motion for the Approval of the Investigation at the Appeal
Stage, 3 May 2005, p. 3.

13 Reply, paras. 10, 11.

" Reply, para. 16.

5 Reply, para. 13.

18 The Prosscutor v. Tharcisse Muvunyi, Case No. ICTR-00-55A-A, Decision om a Reguest to Admit Additional
Evidence, 27 April 2007, para. 6 (“Muwvunyi Decision™); Ferdinand Nahimana et al. v, The Prosecutor, Casc No. ICTR-
99-52-A, Dccision on Appellant Joan-Bosco Barayagwiza’s Motions for Leave 1o Present Additional Evidence Pursuant
to Rule 115 of the Rules of Procedure and Bvidence, 8 December 2006, para- 4 (“Nahimana et al. Rule 115 Decision™).
'" See Muvunyi Decision, para. 6 and Nahimana et ¢l. Rule 115 Decision, para. 5, quoting The Prosecuior v. André
Ntagerura et al., Case No. ICTR-99-46-A, Decision on Prosecntion Motion for Admission of Additional Evidence, 10
December 2004, para. 9 (internal references omitied).
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6. Furthermore, in accordance with established jurisprudence, where the proffered evidence is

relevant and credible, but was available at trial, or could have been discovered through the exercise
of due diligence, the Appeals Chamber may still allow jt to be admitted on appeal provided the
moving party can establish that its exclusion would amount to a miscarriage of justice.!® Thar is, it
must be demonstrated that had the additional! evidence been adduced at trial, it would have had an
impact on the verdict.'”

7. With respect to the request of Kanyarukiga to tender as additional evidence on appeal the
transcript of the status conference of 13 July 2007, the Appeals Chamber notes that that transcript is
part of the record on appeal. As such, it does not constitute additional evidence and there is no need
for the Appeals Chamber to consider it further.?

8. With respect to the request of Kanyamkiga to tender affidavits from his investigators
regarding the refusal of potential Defence witnesses to testify before Rwandan courts, Kanyarmkiga
submits that the affidavits are relevant to the Trial Chamber's finding that the Defence evidence
with respect to the interference of the security services with the administration of justice in Rwanda
was not sufficient, In the 11bis Decision, the Trial Chamber held that the “submissions do not show
that Rwandan judicial officials will disregard witness protection orders™,?! and that it did not find
that “witnesses will, In general, face risks if they testify in transfer proceedings”. 2 However, the
Trial Chamber did find that the Defence may face problems in obtaining witnesses residing both

" Awvunyi Decision, para. 7; Nahimana et al. Rule 115 Decision, para. 6 (with further references).

'* Muvunyi Decision, pare. 7; Nehimana et al. Rule 115 Decision, para, 6.

# However, the Appeals Chamber notes that in its view, the transeript of the status conference is not relevant to any of
the issues on appeal. Kanyarukiga submniits that the transeript of the stats conference is directed towards the excessive
delay of the Prosecution in light of an undertaking given at the status conference. He submils that the wranscript of the
status confercnee reflects “the delay mcurred in the trial of the Accused, despite the promises made by the Prosecutor
during the hearing of 13 July 2007” and argues that “the Prosecutor is therefore responsible for the undue delay in
respect of Kanyaruldpa's trial because there elapsed basically 10 months before a decision was enlered by the Trial
Chamber on 6 June 2008 (Responsc, paras. 12, 14). However, the only wndertakings made by the Prosccution at the
status conference werc that it would be in a position to set the date of trial at a status conference in September or
Qctober 2007, and that if the case was nol transferred, it would be in a position Lo camplete the case by the end of the
following year (September 2008). See T. 13 July 2007 pp. 2, 9, 13. The Prosecvtion filed ils request to transfer the case
to Rwanda on 7 September 2007. See Prosecutor’s Request for the Reforral of the Case of Gaspard Kanyarukiga 1o
Rwanda Parsuant 1o Rule 11bis of the Tribunal's Rules of Procedure and Evidence, 7 September 2007. 1t is therefore
not clear to the Appcals Chamber how the Prosecution failed to comply with any undertakings made during the status
conference or contribuled to the tcn months that elapsed betwesn the request for referral and the 11kis Decision.
Moreover, while Kanyarukiga raised the issue of dclay in the referral proceedings, the Trial Chamber did not make a
finding on this issue, See Réponse de la Défensc a la requéte du Procurenr portant trausfer de 1'Accusé Gaspard
Kanyarukiga au Rwanda, 16 November 2007, paras. 11, 83. The Appcals Chamber notes that Kanyurikiga has not
appcaled against the 11bis Decision, It therefore considers that the transcript of the statug conference is not relevant to
any of the issues ou appeal.

21 ] 1bis Deeision, para. 66.

2 11bis Decision, para. 69,
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within and outside Rwanda because they will be afraid to testify. This finding formed one of the
bases upon which it denied the request for referral.”

9. The affidavits that Kanyarukiga seeks to have admitted may be relevant to establishing that
the withesses’ fear about testifying is not simply subjective, but that there is evidence of actual
interference by the Rwandan security services in the administration of justice, and thus that the
Trial Chamber erred in finding that witnesses will not generally face risks if they testify. However,
Kanyarukiga has not attached the affidavits to his Motion, nor has he described the content of these
affidavits in sufficient detail which would allow the Appeals Chamber to assess whether they are
relevant to demonstrating actual interference in the administration of justice, or whether they simply
address the witnesses’ subjective fears, which would be relevant only in the sense of supporting the
Trial Chamber's findings rather than in showing that it erred. The Appeals Chamber also does not
have enough information to assess the credibility of the affidavits. %

10.  Furthermore, as Kanyarukiga has failed to explain why affidavits from his own investigators
with respect to the unwillingness of potential witnesses to testify in Rwanda could not have been
obtained during the first instance proceedings, the Appeals Chamber is not satisfied that
Kanyarukiga has demonstrated that the proposed additional evidence was not available at trial or
could not have been discovered through the exercise of due diligence.

11. In light of the Appeals Chamber’s findings above, the affidavits would only be admissible
under Rule 115 of the Rules if Kanyarukiga demonstrated that they would have an impact on the
verdict, which he has failed to do. As the Trial Chamber decided in Kanyamkiga's favour and
denied the Prosecution request to refer his case to Rwanda, partly because it was concerned that he
would face problems in obtaining witnesses to the extent and in & manner that would ensure a fair

rial because they would be afraid to testify, the proposed additional evidence would not have had
an impact on the verdict,

B 11 bis Decision, paras. 73, 75, 104,

% The Appeals Chamber notes that a party secking the admission of additional evidence on appeal must provide to the
Appcals Chamber the ¢vidence sought to be admitted to sllow it to detcrmine whether the evidence meets the
requirements of relevance and credibility. See Muvunyl Dccision, para. 8; Ferdinand Nahimang et al. v. The
Prosecutar, Case No. ICTR-99-52-A, Degision on Appellant Jean-Bosco Berayagwiza's Motion for Leave to Present
Additional Evidence Pursuant to Rule 115, 5 May 2006, para. 18; Ferdinand Nahimana et al. v. The Prosecutor, Case
No. ICTR-99-52-A, Decision on Appellant Hassan Ngeze's Motion for Leave to Presenl Additional Evidence, 14
February 2008, p. 3. See also Prosecutor v. Zoran Kupreikic et al,, Case No. IT-95-16-A, “Decision on the Motions of
Drago Josipovi€, Zoran Kupreskié and Viatko Kupredkic 10 Admit Additional Evidence Pursuant to Rule 115 and for
Todicial Notice to Be Taken Pursuant to Rule 84(B)”, 8 May 2001, para. 5.

5
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12.  Inlight of the above, the Appeals Charnber is not satisfied that Kanyarukiga has established
that the purported additional evidence meets the requirements of Rule 115 of the Rules.

DISPOSITION

For the foregoing reasons, the Appeals Chamber DISMISSES the Motion.

Done in English and French, the English text being authoritative.

e Do o

Judge Fausto Pocar
Presiding

Dated this 1st day of September 2008,
at The Hague, The Netherlands.

Case No. ICTR-2002-78-R1 15y 1 September 2008
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