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INTRODUCTION 

1. THE APPEAJLS CHAMBER of the International Criminal Tribunal for the 

Prosecution of Persons Responsible for Genocide and Other Serious Violations of International 

Humanitarian Law Committed in the Territory of Rwanda and Rwandan Citizens Responsible 

for Genocide and Other Serious Violations Committed in the Territory of Neighbouring States, 

between 1 January and 3 1 December 1994 (the 'Tribunal") is seized of requests for review by 

Eli6zer Niyitegeka (the "Applicant") filed on 27 October 2004, 7 February 2005, 

17 Au,wt 2005 and 10 October 2005. 

2. The Applicant, the former Minister of Information in the Rwandan Interim Government 

in 1994, was tried and sentenced to life imprisonment by Trial Chamber I of the Tribunal on 

16 May 2003 for genocide; conspiracy to commit genocide; direct and public incitement to 

commit genocide; and murder, extermination, and other inhumane acts as crimes against 

humanity.' 

3. The Applicant appealed his conviction on the ground that the Trial Judgement was 

manifestly unfair and in breach of his statutory right to a fair trial, as well as on various other 

legal and factual grounds, On 9 July 2004, the Appeals Chamber dismissed his appeal in its 

entirety and affirmed the sentence of imprisonment for the remainder of his life.2 

I. THE REQUEST FOR REVIEW 

4. The Applicant submits that transcripts of the radio broadcasts of the compte rendus of 

various Cabinet meetings in which he allegedly participated and an affidavit of one of his alibi 

witnesses as well as certain testimonies of witnesses in other cases amount to "new facts" 

within the meaning of Article 25 of the Statute and Rules 120 and 121 of the Rules, warranting 

review of the trial and appeal judgements in his case. 

A. An~licable Law 

5.  The provisions of Article 25 of the Statute and Rules 120 and 121 of the Rules govern 

review proceedings before the Tribunal. 

Article 25 of the Statute: Review Proceedings 

Whm a new fact has been d i s c o v d  which was not known at the time of the pmccdngs bcfore 
the Trial Chambeni or thc Appeal8 Chambb and wbich auld have bun a decisi\rc hcror is rcahhg 
the decision, rhc convicted person oi rhc Prosecutor may submit to rhe Inmmatiml Tribu~al for 
Rwanda m applicarion for review of tho judgcment 

' Trial Judgemen5 paras. 481 et seq. 
* Apptd Judgement, para 270. 

30 June 2006 
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Rule 120 of the Rules: Request for Review 

(A) Wherc a new fact has been discovered which was not known to tha moving party at the time of 
thc pcmcdings beforc a Trial Chamber or the Appdt  Chamber and could nor have bccn 
dibcovercd through the cxcrciac of b c  diligence, thc Defence or, wirhin one yem &er thc final 
judgcmenc has been pronounced, the R06ccut~. m y  make a motion to chat Chamber for 
rcview of rhc judgcrncnt. If, at thc Lime of the request for revicw, any of thc hdgcs who 
mmtitutcd the original Chambcr arc no longer Judges of rhc Tribunal, rhc Prchideac shaU 
appoint CI Judge or Judges in their place. 

(B) Any briof in rcsponsc to a request for review shall be beilcd within forty dnyli of chc filing of rhc 
rcquen. 

(C) Any brief in rep1 y shall bc filed within fifteen days afrcr the filing of rhc response. 

Rule 121 of the Rules: Preliminary Examination 

If rhc Chamber constitured pursuant to Rulc 120 agrws that the new fa= if it had bean provsn, could 
have bccn a decisive factor in reaching a decision, rhc Chambcr shall review the judgemen4 end 
pronounce a further judgement afrcr hearing the pLlrtics. 

6 .  Accordingly, in order for the Chamber to proceed to the review of i t s  decision, the 

moving party must demonstrate that: 

a - there is a newfact, which is defined as "new information of an evidentiary nature of a fact 

that was not in issue during the trial or appeal proceedings".3 By the phrase "not in issue", the 

Appeals Chamber has held that "it must not have been among the factors that the deciding 

body could have tdwn into account in reaching its verdict"? 

b - the new fact must not have been known to the moving party at the time of the proceedings 

before rhe Trial Chamber or the Appeals Chamber. However, "[Ut is irrelevant whether the 

new fact already existed before the original proceedings or during such proceedings. What is 

relevant is whether the deciding body and the moving party h e w  about the fact or not";5 

c - the lack of discovery of the new fact must not have been through the lack of diligence on 

the part of the moving party. B y  analogy to the jurisprudence relating to the admission of 

additional evidence in appeals.proceedings, diligence shall mean that the party in question 

must show that it sought to make ''appropriate use of all mechanisms of protection and 

compulsion available under the Statute and the Rules of the International Tribunal [. . .] before 

the ~hamber."~ 

3 TadiC, Docision on Motion for Review, para. 25. 
a Tadic'. Decision on Motion for Review, para. 25. ' Tadid, M s i a n  on Marion for Review, pnsa 25; Deli4 Decision on Motion for Review, para 11. 
6 Ntugerura er aL, Decision on Prosecution Motion for Admission of Additional Evidence, para. 9: Kamuhanda, 
Decision on Motion for Admission of Addition4 Evidence, para 9; Krsrid, kcision on Applications for 
Admission of Additional Evidence, pp. 3-4; Semanza, Decision on Motion of Additional Evidence, para. 6; 
Nuhimnu er ol., Daision on Appellant's Motion for h v c  to b c a t  Additional Evidence, p. 3; Ntukinrtimana 
E. and G., Reasons for the Decision on Request for Adnlission of Additional Evidence, paras. 11-13. 

Case No. ICTR-96- 14-R 4 30 June 2006 



30/06 ' 0 6  18:47 FAX 0031705128932 
ICTR REGISTRY + ARCHIVES 

1079/H 
d - the new fact, if proved, could have been a decisive factor in reaching the original 

decision.' 

7. These criteria are c~rnulative.~ However, the Appeals Chamber recalls that in ''wholly 

exceptional circumstances", where the impact o f  a "new fact" on the decision would be such 

that to ignore it would lead to a miscarriage of justice, r e ~ e w  might be possible even though 

the "new fact" was known to the moving party, or was discoverable by it through the exercise 

of due diligenceg 

8. The Applicant requests the Appeals Chamber to review the factual findings and legal 

conclusions in the Judgements of both the Trial and Appeals chambers." The Appeals 

Chamber recalls that review proceedings under Article 25 of the Statute and M e  120 of the 

Rules are available only with respect to the final judgement.'' As a result, the Appeals 

Chamber shall only consider whether its Judgement of 9 July 2004 should be reviewed. 

9. The alleged "new facts" to be considered by the Appeals Chamber me, in principle, 

limited to those raised by the Applicant in his requests filed pro se on 27 October 2004," 

7 February 2005,13 and 17 August 200%'~ as elaborated in the Additional Submissions filed by 

Defence Counsel within the scope of the Appeals Chamber's Decisions of 20 June ZOOS" and 

28 September 2005.'~ Exceptionally, [he Appeals Chamber will neverthe1ess consider the 

alleged 'hew fact" raised by transcripts AVl908 and RSF0112, raised for the first time in the 

Additional Submissions, as they are intrinsically linked to the transcripts of cassettes AV/906 

and AVi907 which formed the substance of the original request of 27 October 2004. The 

alleged "new fact" based on video tape KV-00-0030-0043, despite the deficiencies in the 

manner in which it was introduced, will also be considered given the Appeals Chamber's 

' Delid, Decision on Motion for Review, patas. 7-8; Jelisid, Decision on Motion for Review, pp. 2-3; Tadif, 
Decision on Marion for Review, para. 20; Josipovif, Decision on Motion For Review, paras. 11-12: JosipovF, 
Second Dccision on Motion for Review, p. 3. 
' Josipovic?, Decision on Motion for Review, para. 21. 
9 Appeal's Chamber Decision of 20 June ZOOS, fn. 10; see a h  Barayagwba, Decision on the Prosecutor's 
Request for Review, para 65; Josipovid, Decision on Motion for Review, p m .  13; Tadid, Decision on Motion for 
Review, para. 26; Delit2 Decision on Motion Tor Review, para 15. 
lo Applicant's Additional Brier to request for Review, para. 17; Reqzdtt! en admission d'un dl&nent de prewe 
nouveav. 17 aofit 2005, para. 21; Applicant's Requcst for bvicw,  para. 33; Applicant's Reply to Prosecurion's 
Response to Requesr for Review, para 28. 
" Delik, Decision on Modon for kvicw,  para. 5; Josipovit, Dccision on Motion for Rcview, paras. 14-15; TadiE. 
Dscision on Motion for Review. para 24. 
12 Applicmt's Request for Review. 
l3 Applicant's Additional Brief to requcst for Review. 
I' Applicant's Rcquest for Admission of New Evidence. 
'' Appcal's Chamber Decision of 20 Jude 2005. 
l6 Appeal's Chambcr Decision oE 28 September 2005. 

Case No. ICTR-96- 14-R 5 30 June 2006 
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I Decision of 2 November 2005," which dinded the Prosecution to disclose the CD-Roms 

labelled KV00-0030 and KV00d030B in order to assist the Defence in replying to tbe 

Prosecution's Response to Additional Submissions. 

10. The Appeals ChamW wi l l  now examine the 'hew facts" alleged by the Applicant. 

l.l%-st a l l ~ e d  "new fact": Transcri~ts of the radio broadcast of the co- 

Cabinet Meeting of 10 Auril1994 

11, The Applicant relies upon transcripts of the cassettes (AVl906, AV/907, AVf908 and 

RSF0122) of his radio broadcast of the compte rendu of the Cabinet Meeting of 10 April 1994 

to prove that he was in Kigali that day,'' contrary to the testimony of 

Prosecution Witness GGH," and that, therefore, he could not have been 185 Wometus away 

in Rugararna, Gisovu commune, transporting arms, as the Trial Chamber found. The Applicant 

alleges that Prosecution Witness GGH gave false testimony within the meaning of Rule 91. of 

the ~ u l e s . ~  According to the Applicant, the transcripts amount to a "new fact" within the 

meaning of Article 25 and Rules 120 &d 121.~' Alternatively, the Applicant argues that the 

transcripts could be considered to be a "decisive factor'' warranting substantive consideration 

of the application for review in order to prevent a miscarriage of j ~ s t i c e - ~  The Applicant 

argues that the transcripts "could" or "would" have affected the original verdict. In response, 

the Prosecution submits that the transcripts do not amount to a 'hew fact" as they are merely 

new evidence of issues already discussed in the original proceedings, and thilt they "could" not 

have been a decisive factor in reaching the original decisiomw 

(a) Whether the transcri~ts of the radio broadcast of the com~te  rendu of the Cabiner 

Meetme: of 1 0 . 9 4  constitute a "new fact" 

12. The Applicant seeks to introduce the transcripts of cassettes in order to prove a fact that 

he already asserted, albeit without evidence, at trial: that he was in Kigali on 10 April 1994, 

attending a Cabinet ~ e e t i n ~ . ' ~  This purported "new fact" was thus known to the Applicant at 

trial. The Appeals Chamber recalls that "(the) J u r i s p h c e  of the Tribunal has elaborated on 

" Second Apptd's Chamber Decision of 2 Novembcr 2005. 
'' Applicant's Additional Submissions, paras. 133-138. 

Applicant's Requesr for Review, paras. 12-15. 
20 Applicant's Reply to F'rosecution's Response to Request for Review, para. 14; Applicanr's Brief in Rcply to 
Prosecution's Response to Additional Brief to Request for Review, para. 16; Applicant's Request for Admission 
of New Evidence, para. 20, 
21 Applicanl's Rqucst for Review, para. 8; Applicant's Reply to Prosecution's Response to Requesr for Revicw. 

g"" 3. 
Applicant's Additional SU bmissions, 121- 13 1. 

23 Prosecutor's Response to Applicant's Requcst for Review, paras. 2, 24; Prosecum's Respoase, wirh 
Confidential Appendices, to Applicant's Additional Submissions. para. 15. 
" Trial Judgemenr, para. 67. 

Case No. ICTR-96-14-R 6 30 June 2006 
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the difference between a new fact in the sense of Rule 119 [Rule 120 ICTR] and additional 

evidence in sense of Rule 115 of the Rules. In the Deli6 review, the Appeals Chamber held 

that: 'the distinction is thus between a fact which was not in issue or considered in the original 

proceedings (a 'new fact' within the meaning of Rule 119) and additional evidence of a fact 

which was in issue or considered in the original proceedings but which evidence was not 

available to be given in those proceedings ('additional evidence' within the meaning of 

Rule 115)" The Appeals Chamber in Delic' further held that "(i)f the material proffered 

consists of additional evidence relating to a fact which was in issue or considered in the 

original proceedings, this does not constitute a "new fact" within the meaning of Rule 119, and 

the review procedure is not a~ai lable ."~~ The transcripts of the cassettes are informati011 of an 

evidentiary nature concerning the Applicant's participation in the Cabinet Meeting of 

10 April 1994. However, the transcripts relate to the alibi of the Applicant's participation in the 

Cabinet Meeting of 10 April 1994 in relationship with the credibility of Prosecution Witness 

GG.H,'~ both being matters that were already considered at EM?' Accorclingly, the transcripts 

cannot amount to a "new fact" for the purposes of a review application and the Appeals 

Chamber is not obliged to examine them further. Nonetheless, the Appeals Chamber will 

consider whether, assuming the radio broadcast of the compte rendu of the Cabinet Meeting of 

10 April 1994 could be characterized as a new fact", they could have been a decisive factor in 

reaching the original decision. 

@> * ts 

&k&lin~ of 10 edisbeenve factor in reaching the orkina1 decision 

13. The Applicant's assertion that he made the radio broadcast of rhe said meeting at 

2 p.m.28 conflicts with Applicants Defence Counsel's assertion that the said radio broadcast 

took place at 7 p.m.,29 reinforcing the credibility of Prosecution Witness GGH. Accordingly, 

the Applicant's allegation that the said witness gave false testimony, pursuant to Rule 91 of the 

~ u l e s , ~ '  lacks foundation. Furthermore the particular factual f d n g  of the Applicant 

transporting arms on 10 April 1994 was not critical to his conviction for any crime. It is briefly 

referenced in paragraph 41 1 of the Trial Judgement with respect to the crime of genocide, but 

no particular weight was placed upon it. The other evidence relating to the genocide count is 

25 Delid. Decision on Motion fac Review, p ~ a .  11. 
l6 AppIicant's Reply to PTDSccution*~ RCS~OIF+ t~ Request for Review, paras. 2-3: Applicant's Additional 
Submissions. para. 17 1. 
27 Trial Judgemen4 paras. 56-68; Appeal Judgement, paras. 108-1 17. 
28 Applicant's Request for Revicw, p m .  lS(3); Applicant's Addirional S~bmissiom, paras. 134-136, 138,169. 

Trial Judgement, para 67; Applicant's Request for Review, para 13. 
30 ApplicarX's Reply to Prosecution's Response to Request for Review, para. 14; Applicant's Brief id Reply ro 
Prosecution's Response to Addirional Brief to Request for Review, para. 16; Applicrint's Request for Admission 
of New Evidence, para. 20. 

Casc No. ICTR-96- 14-R 7 30 Junc 2006 
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overwheIming, such that the conviction on that count would stand even if the transcripts were 

I credited and the factual finding on transport of arms on 10 April 1994 were quashed. 
i Furthermore the finding on transport of arm was not at all relied upon with respect to the other 

counts. I 
! 
I 14. In the opinion of the T d s  Chamber the Applicant has failed to establish that the 

contents of the radio broadcast of compte rendu of the Cabinet Meeting of 10 April 1994 
7 

are such that the transcripts of shid radio broadcast could have been a decisive factor in 
I 

reaching the original decision. t 
I 

2. Second alleged "new fact": Transcri~ts of the radio broadcast of the cornme rendu a 
~abike t  Meeting of 16 A n d  1994 

I 
15. The Applicant relies upon &swcripts of a cassette AV/917 of a radio broadcast of the 

compte rendu of a Cabinet ~ e e t $ ~  of 16 April 1994 to prove that he was in Murarnbi 
I (Gitarama) on that day, and that !he gave an account thereof on Radio Rwanda on three 

successive occasions." Accordingly, he argues that he could not have been 100 ldometers 

away in Kibuye, where F'rosecutiod witness KJ~' had testified to seeing him on that day at the 

Gendanncrie camp requisitioning and gendarmes in order to launch an attack at Mubuga 

church in Gishyita com~utc. '~ 'Il/e Applicant insists that the relevant transcripts not only 

discredit Prosecution Witness KJ'~,  testimony." but also prove that Prosecution Witness KJ 

oave false ms-." The ~ ~ ~ l i c a $ t  submits that the transcripts constitute a 'hew fact" within 0 

the meaning of Article 25 and ~ u l &  120 and 121:~ or, alternatively, thaf they are a "decisive 
I 

factor" warranting review of the finklings of the Trial and Appeals Chambers on the credibility 

of Prosecution Witness KJ and the bbi  for 16 April 1 9 9 4 ~ ~  in order to avoid a miscarriage of 

justice.)' The Prosecution responds/ that the transcipts do not constitute a "new fact", being 

evidence of a fact already in issue during the proceedings and that the transcripts "could" and 
I 

"would" not have been a decisive faqtor in reaching the original decision?' 

Appli~ant's Request fr. Review, paras. 4-21; Applicmt'r Additional S~bmission~, paras. 140,173. 
Sometimes referred m by the Applicant by rhe incarrect pseudonym of K 

33 Applicant's Request for Review, paras. l 7 , 2O .  

34 Applicant's Requcst for Review, para. 21; Applicm's Reply to Rosecurion's Response to Request for Review, 
p m .  23,262'1; Applicant's iQdEodal S u ~ ~ i o n r ,  pans. 176, 199-200.235-236. 

Applicant's Reply to Rosccution's RcsFnse to Request far Review, para. 23; Applicaat's Brief in Reply 10 
Prosecution's Response to Additional Brief to Request fot Rcview, paras. 16. 18; AppLcads Request for 

rn Admission of New Evidence, para 20. 
36 I Applicant's Request for Review, paras, ,8, 21; Applicant's Reply to Prosecution's Response Lo Request for 
Review, para 3. I 
" Appticanc*~ Addiziond Submissions. paras. 176, 186-187. 199-200. 235-236 (referring to Trial Judgement. 
ras. 78.83; Appeal Judgement, para. 132)/ 

Applicant's Additional Submissions, par?. 12 1, 129-130. 
39 Prosecutor's Response to Applicant's +quest br, Review, paras. 2, 3G31, 34; Prosecutor's Response, with 
Confidential Appendices, to Applicant's Adgtional S u U s i o n s ,  pan. 23- 

I 
30 June 2006 
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(a) - Whether - - the - kinscripts -- of - the radio broadcast of the camp re- 

meet in^ of 16 Auril 1994 cons- ,I 

16. The Appeals Chamber is of the opinion tbat the transcripts of cassette AV/917 

constitute information of an evidentiary nature, relating to the Applicant's alibi of participation 

in the Cabinet Meeting of 16 April 1994 and the credibility of Prosecution Witness KJ. 

Nonetheless, the alibi and the implications it may have for the credibility of 

Prosecution Witness KJ, are not new facts, having already been pleaded during the 

proceedings." Accordingly, the transcripts of cassette AV/917 relating to the said meeting do 

not amount to a "new fact" for the purposes of a review application and the Appeals Chamber 

is not obliged to examine them further. Nonetheless, the Appeals Chamber will consider 

whether, assuming the radio broadcast of the compte rendu of the Cabinet Meeting of 16 A p d  

1994 could be characterized as a 'hew fact", they could have been a decisive factor in reaching 

the original decision. 

(b) Whether the tmnscziuts of the radio broadcast of the cornme rendu of the Cabinet 

m p r i ~ i 9 9 4  could h x e  been a decisive factor in reachine the original declslon . . 

17. The identical contents of ~e radio broadcast transcripts presented by the Applicant 

suggest that he made only one radio broadcat regarding the said meeting, which radio 

broadcast was recorded and aired subsequently twice, without it being necessary for the 

Applicant to be present at the radio  tati ion each time to read out the same compte  rend^.^' 

18. The Applicant's contends that, before the meeting in the morning of 16 April 1994, he 

gave an interview which, according to him, was transcribed into a 10-page d a m . m  

However, he indicates neither the starring nm finishing time or the duration of the interview, 

making it impossible to determine when he was at the Cabinet Meeting. 

19. In the Appeals Chamber's view the Applicant has failed to dernoastrate that the 

transcripts of the radio broadcast of the compte rendu of the Cabinet Meeting of 16 April 1994 

could have been a decisive factor in reaching the original decision. 

3. Third alleged "new fact": Video footage KV00-0030 recorded on video m e  KV-00-0030- 

3 of the Cabinet Meetinmess Conference uresumablv held on 13 Mav 1994 

20. The Applicant submits BBC footage (recorded on video tape numbered KV-00-0030- 

0043) as proof that he was in a Cabinet Meetinmess Conference on 13 May 1994 in 

Trid Judgemew paras. 69-83; Appeal Judgemen& paras. 118-132. 
4' Rosec~tor's ReSponse to Applicant's Rtq~lcst for Review, pars. 32. " Applicanr's Request for Review, pam mc). . : . 

Case No. ICTR-96-~CR 9 30 June 2006 
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Murambi (Gitarama). He argues that this confmns that he could not have been present on the 

same day at Muyira Hill (Kibuye), 100 kilometers away, participating in an attack, nor in 

Kucyapa, pwticipathg in a meeting. His presence at these events was alleged by Prosecution 

Witnesses GGY, HR, GGR, DAF, GGM and GGH? The Applicant submib that the video not 

only discredits the testimonies of Prosecution Witnesses G G Y , ~  G G K , ~  DM:' G G ~  
and GGH," but confirm rhat their testimony was false.50 The Applicant submits that, should 

the Appeals Chamber not find that the video tape amounts to a "new fact", it may consider it to 

be a "decisive factor", and review the £indings concerning the attack on 13 May 1994 and the 

credibility of the relevant Prosecution witnesses, in order to prevent a possible miscarriage of 

j~stice.~' The Prosecution responds that it remains unconvinced that the recorded meeting was 

held on 13 May 1994," In the Prosecution's view, the video is of questionable value as alibi 

evidence, and does not disclose any "new fact" that would have been a decisive factor in 

reaching the original decision.53 

(a) Whether the video foota~e KVO0-0030 recorded on video taue numbered KVaO-00311- 

0043 constitutes a "new fact" 

21. In the Appeals Chamber's view. the video footage represents information of an 

evidentiary nature relating to the Applicant's alibi of participation in a Cabinet Meeting/Press 

Conference of 13 May 1994, and a factor in considering the ~estimonies of 

Prosecution Witnesses GGY, HR, GGR, DM, GGM and GGH. Nonetheless, the Applicant's 

attendance at the Cabinet MeethgJPress Conference of 13 May 1994, which the Applicant 

aims to prove with the video footage, cannot be considered a "new fact" as the issue was 

discussed at trials4 and the Appeals Chamber is not obliged to examine it further. Nevertheless, 

the Appeals Chamber will consider whetheir, assuming the video footage could be 

characterized as a new fact", it could have been a decisive factor in reaching the original 

decision. 

43  applicant'^ Additional SubmisSiws, p;rras. 118, 139. 163. 171. 284-285, 289-290; Applicant's Reply to 
Rosecutiod's Response to Additional Submissions, paras. 56,70,75. 

Trial Judgement, paras. 13 1-133. 
'' Trial Judgement, p m .  134135. 
46 Trial Judgment, paras. 13&138. 
" Trial Judgsment, paras. 139-140. 
46 Trial Judgemcnf paras. 141-144. 

Trial Judgement, paras. 145-146. 
" Applicant's Rcply to Prostcution's Response to Additional Submissions. para. 1 li'(7). 
" Applicant's Additional Submissions, paras. 121. 129-130. 171, 278. 290, 311, 342; Applicant's Reply ro 
Prosecurion's Response to Additional Submissions, paras. 67-71. 
52 Prosecutor's Response, wirh Confidential Appendices, to Applicant's Additional Submissions, para. 51. 
53 P~OSCCU~OC'S Response. with Confidential Appcndices, to Applicant's Additional Submissions. para. 5 1. 
" Trial Yud,gment, pans. 79-82. . . 

Case No. ICTR-96- 14-R 10 30 JUI~E 2006 
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(b) Whether the v i d e o a g  

0043 could h a m n  a decisive factar in reaching the . . . . - 
22. Even if the Cabinet MeettingPress conference" were held on 13 May 1994:~ as 

testified to by Defence Witness T E N - ~ o , ~ ~  it does not imply that the Applicant could not have 

participated in the attack in Muyira and the meeting in Kucyapa on that day. Indeed the artack 

is supposed to have taken place on 13 May 1994 between 7:00 and 10:00 a.m.:' whereas 

according to Defence Witness TEN-I0 the Cabinet Meetings were held usually from 8;00 a.m. 

to 2:OO p.m. or beyond.59 The Applicant has failed to show that he participated in the said 

Cabinet Meetingpress Conference from the beginning and that he could not have participated 

in the attack in Muyita and in the meeting in Kucyapa, and join the Cabinet Meetidg/Press 

Conference at a later stage 

23. The Appeals Chamber finds that the Applicant has failed to establish that video footage - 

KV00-0030 relating to the Cabinet Meet.ing/Press Conference allegedly held on 13 May 1994 

could have been a decisive factor in reaching the original decision. 

4. Fourth alleged "new fact": m d a v i t  of a potential Defence Witness TEN-3 in 

ADD~~cCU~~'S kid 

24. The Applicant produces an affidavit signed on 13 August 2005 by the potential 

Defence Witness TEN-3 as proof that, on 20 May 1994, he was on a mission in Gisenyi and 

Goma and thus cannot be the person who, according to Prosecution Witness DM, raped and 

murdered a girl on that day in Bisesero, 150 kilometers away.' The Applicant claims that 

Prosecution Wimess DAF gave false testimony within tho meaning of Rule 91 of the ~ u l e s . ~ '  

The Applicant submits that it was intended that the author of the affidavit would be a Defence 

witness TEN-3 at trial but.could not appear? and 'that this affidavit was not availabl'e at rhe 

time in spite Of due diligence:3 The Applicant asserts that the affidavit constitutes a "new 

facty3,& an4 in any case, a "decisive factof' affecting the Trial and the Appeals Chambers' 

" Applicant's Reply to Prosccution's Rcspouse to Additional Submissions, pnms. 59-60,70. 
56 Applicant's Reply to Prosccurion's R~sponse to Additional Submissions, pa~a6.68,71. 

Appli-t's RepIy to Prosecution's Rtspoase to Additional Submissions, paras. 68 (b). 69- " Trial Judgernen~ para. 178. 
Trid Judgemen< par& SO. 
Applicant's Request for Admission of New Evidence. p m .  6, 8, 15; Applicant's Additional Subksions, 

paras. 249-254, 269; Applicam's Brief in Reply to Prosccution's Response to Request for Admission of New 
Evidence, para 4. 
6' Applicant's Request for Admission af New Evidence1 para. 20. 

Applicant's Requcsl for Admission of New Evidencc, para. 9. Applicant's Brief in Reply to Prosecution's 
Response to Request for Admission of New Evidence, para. 28; Applicant's Additional Submissions, p m .  269. 
a Applicant's Request for Admission of New Evidence, para 4; Applicant's Brief in Reply to Prosecution's 
Response to Request for Admission of New Evidence, p m  4. 
64 Applicant's Additional Brief to reqbtsc for Review. 

Case No. ICI'R-96-14R 



30/06 '06 18:50 FAX 0031705128932 ICTR REG1 STRY -+ ARCHIVES @I 012 

1072/H 
findings on the credibility of Prosecutiori Witness DAF and his testimony,65 as well as the Trial 

Chamber's hding on the murder of the girl on 20 May 1994.' The Rosecution responds that 

the affidavit is not nliable," &at its author is not credible:' and that the Applicant failed to 

exercise due diligence to have Witness TEN-3 testify as a viva wce witness during i&I;I."' The 

Prosecution concludes that the affidavit is not a 'hew fact"70 and that it could not have been a 

decisive factor in reaching the original de~ision.~' 

(a) Whether the affidavit of the ~otential Defence Witness TEN-3 in the A-t 9 m  s tnal 

constitutes a "new fact" 

25. The Appeals Chamber finds b t  the affidavit constitutes irlformation of an evidentiary 

nature, relating to the Applicant's alibi of having been on mission in Goma and Gisenyi on 

20 May 1994 as well as to the credibility of Prosecution Witness DAF, The Appeals Chamber 

is of the view that although the affidavit is 'hew" materid, having been signed on 

13 August 2005, the Applicant's alibi of being on mission in Gom and Gisenyi on 

20 May 1994, which it seeks to corroborate, is not new, having already been considered during 

the original proceedings. 'Equally the issue of the credibility of Witness DAF has been 

examined at trial and on appedn The Appeds Chamber notes that the Applicant himself 

acknowledges [hat the affidavit is not a "'new fact", but rather additional evidence of his alibi, 

which had already been considered in the light of the testimonies of Witnesses TEN-9 and 

T E N - ~ o ? ~  While the Appeals Chamber is not obliged to examine it further it will nonetheless 

consider whether, assuming the affidavit of the potential Defence Witness TENJin the 

Applicant's trial could be characterized as a 'hew fact", it could have been a decisive factor in 

reaching the original decision. 

(b) Whether the affidavit of the uot~ntial %fence Witness TEN-3 in the Amlicant's trial 

could have been a decisive factor in reaching the original decision 

26. Even assuming that the alleged mission of the Applicant and of the potential Witness 

TEN3 to Goma and Gisenyi lasted from 19 to 20 May in the afternoon, or even to 

21 May 1994, it has not been established that the Applicant remained at all t imes with the 

lE5 AppliCantls Requcst for Admission of New Evidence, p a .  4; Applicant's Brief in Reply m Prosecution's 
Response to Request for Admission of New Evidence, p m .  4. 
66 Applicant's Additional Submissions, paras. 249-262, 269. For the findings see Ttid Judgement, paras. 298, 
3 0 1 ; Appeal Judgement, paras, 167-17 1. 
Rosecution's Responsc to Applicant's Request for Admission of Ncw Evidence, paras. 5-11. 

" Prosecution's Response to Applicant's Request for Admission of Ncw Evidence, p a s .  2, 12- 13. 
69 Prosecurion's Response to Applicant's Request for Admission of New Evidence, paras. 2'23.27. 

' Prosecution's Response to Applicant's Request for Admission of New Evidence, paras. 2, 14. 
" hsecutim's Response 10 Applicant's Request for Admission of New Evidence, pars. 2.28-31. " Trial Judgemenr, paras. 162-168,293; A@ Judgement, paras. 164-172. 
73 Tfial Judgement, paras. 292-302; Appeal judge men^ paras. 164-172. 

Case No. ICTR-9614-R 12 30 June 2006 w 
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potentid witness and could not have travelled to B i s e m  without the latter's knowledge 

before renrming to Gisenyi. Likewise, Dr. Zilimwabagabo testimony, which the Applicant 

recalls in this connection, that a reception was held to mark an agreement with SHABAIR on a 

day which he no longer recalls "around 10 a.m." at Hatel I& in the presence of the 

~ ~ ~ f i c a n t ~ '  who, moreover, has never mentioned ths said reception, is not sufficient to 

establish that the said reception was held on 20 May 1994, nor does it rule out the possibility 

that the Applicant could have travelled to Bisesero after the reception. Furthermore, the receipt 

from the Hdtel Mgridien Izuba in Gisenyi for the period from 15 May 10 1 June 1994, does not 

show that the Applicant actually stayed at the hotel on 20 May 1994 and did not leave it at my 

poinf on that day.75 

27. The indication at point 7 of the affidavit that potential Witness TEN-3 returned to 

Oisenyi with the Applicant in the afienzoon of 20 May 1994:"d the statement at point 9 of 

the same &davit that the mission to Gisenyi and Goma lasted from 19 May until 8 a.m on 

20 May, constitutes an inherent contradiction which undermines the credibility of its author 

(potential witness TEN-3)T as well as the probative value of the affidavit itself. The 

Applicant's explanation that there is a typographic mistake at point 9, and that it should read 

''from 19 until the morning of 2111 ~ a ~ " ~ ~  is not only unpersuasive, but also ninforcss 

Witness DAF's credibility, as it contradicts Defence Witness TEN-10's testimony that the 

mission lasted &om 10 to 20 May 1994.~~ Moreover, what is at issue is not when the Applicant 

allegedly returned from mission, but rather his schedule on 20 May 1994. Accordingly, it is 

irrelevant for the Applicant to argue that point 8 of the affidavit cures the contradiction 

between points 7 and 9 as point 8 only indicates that the Applicant returned on 

21 May, but contains no details as to his schedule on 20 May 1994. 

28. The Appeals Chamber concludes that the Applicant has failed to demonstrate that the 

contents of the affidavit of the potential Defence Witness TEN-3 in his trial relating to the 

events of 20 May 1994 could have been a decisive factor in reaching the original decision. 

74 Prostc~tion's Response to Applicant's Request for Admission of New Evidence, see Annexe 1; Applicant's 
Brief in Reply to Prosccution's Response to Rcquest for Admission of New Evidence, para 20; Applicant's 
Additional S~bmissions, par& 272. 
" Applicant's Request for Admission of New Evidence, para 8; Applicant's Brief in Reply to Rosecution's 
Response to Requtsr for Admission of New Evidence, paras. 32-33; Prosccution's Response to Applicant's 
Request for Admission of New Evibnce, para 25. fn. 24. 
76 Prosecution's Responsc to Applicant's Request for Admission of New Evidence, para 7. 
" Prosecurios's Respwse to Applicant's Request for Admission of New Evidence, para. 12; Applicant's 
Additional Submissions, para. 275; Applicml's Brief in Reply to ProsecUioe's Response to Request [or 
Admission of New Evidenw, paras. 6-8. 
7 b & a t f ~  Bricf in Reply to Prosecution's Response to Reqwst for Admission of Ncw Evidence, para 9. 
'"d Judgemm~ para. 299; Applicant's Request for Admission of New Evidence, paras. 5, 20; Applicant's 
Brief in Reply to Prosecution's Response to Rcquest for Admission of New Evidence, para 35. 
so Applicant's Brief in Reply to Prosecution's Response to Request for Admission of New Evidence, para. 9. 

Case No. ICTR-94- 1CR 13 30 June 2006 
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5. Fifth dI&new fact": ~ r a n s c h t s  of the radio broadcast of the CO-m nf the 

Cabinet Meetings of 10 and 17 June 1994 

29. The Applicant relies on the transcripts of cassettes AVf1040 and AV/lOS3 of the r a o  

broadcast comptes-rendus of the Cabinet meetings of 10 and 17 June 1994 to prove his 

presence in Murambi that day. He c l ads  that he gave an account of the meetings on radio on 

11 and 18 June 1994,~' and thus he j could nor have becn with the Interahamwe and 

bourgmestres in Kibuye, 200 kilometers: away, planning an attack against the Tutsi refugees at 

Bisesero as testifled by Prosecution *itness GGV." The Applicant contends that the said 

transcripts not only discredit Prosecution Witness GGV and his testimony, which is false,83 but 

tend to corroborate the testimony of Defence Witness TEN-10. The Applicant submits that the 

transcripts constitute a "new facf' within the meaning of Article 25 of the Statute and 

Rules 120 and 121 of the ~ u l e s . ' ~  Alternatively, he requests the AppeaIs Chamber to consider 

them as a "decisive factor" of such import that they warrant the review of the findings on the 

credibility of Prosecution Witness GGV and the Applicant's activities of 10 and 

17 June 19948s i, &r to prevent a miscarriage of justice.86 The Prosecution responds that the 

transcripts do not represent a 'hew fact", but evidence of a fact already in issue during the 

proceedings, not capable of being a decisive factor in the original decision.87 

(a) Whether the tmnscriuts of the zadio broadcast of the c o m ~ t e  rendu of the Cabinet 

Meetines of 10 and 17 June 1994 constithe a ''new fact" 

30. The Appeals Chamber is of the opinion that the banscripts constitute information of an 
! 

evidentiary nature, relating to the Applicant's alibi of pankipation in the Cabinet Meetings of 

10 and 17 June 1994 and, consequently, the credibility of Witness GGV. However, having 

been raised as such during the pkmedldgs," the Applicant's alibi based on his attendance at 

the Cabinet Meetings of 10 .md 17 June 1994, in support of which the transcripts are 

introduced, is not a ''new fact" within the meaning of Rule 120. Likewise, the contention that 

Prosecution Witness GGV's evidence wh not credible is also not new as it was examined on 

'l Applicant's A d d i t i d  Submissions, paras. 141'-142,193-195. 
BZ Applicant's Request for Review, paras. 22-28. ! 
83 Applicant's Reply ro Rosecurion's Response to Request fm Review, p a w .  23, 27; Applicant's Additional 
Submissions, paras. 219-228, 231-236; Applicads Request for Admission of New Evidence, para. 20; 
Applicanr's Brief in Rcply to Prosecution's Respdnse to Additional Brief to Request for Review, para. 16. 
Bd Applicant's Request for Review. para 8; Applicant's &ply to Pras~cution's Rcsponse to Request for Review, 
gg-a. 3. Applicant's Additional Submissiom. pamr. 141-142. 

Applicant's Additional Submissions, paras. 213-228 (refating to Trial Judgement, paras. 213,221,225; Appeal 
Judgement., p m .  156). 
g%pplicant's Additional Submissions. p w .  121- 13 1 
87 P~~SCCU~OC'S  Rcspome to Applicant's Requast for Review, pans. 30-31; Proseutw's Response. with 
Confidential Appeodiccs, to AppLicanlSs Additional Submissions, paras. 30.42. 
80 See Trial Judgemmg paras. 214,222-224. 

30 June 2006 

w. 
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appealsg and pleaded to some extent before the Trial ~hamber.'' While the Appeals Chamber 

is not obliged to examine them further it will nonetheless consider whether, assuming the 

transcripts of the radio broadcast of the compte rendu of the Cabinet Meetings of 10 and 17 

June 1994 could be characterized as a 'hew fact", they could have been a decisive factor in 

reaching the original decision. 

(b) WhetJer the transciuts of m e  radio broadcast of the com~te rendu of the 

Meetin~s . - of 10 and 17 June 1994 could have been a decisive factor in re* the W . . 
decision 

31. The transcripts of the radio broadcasts of 11 and 18 June 1994 reporting on Cabinet 

Meetings respectively held on 10 and 17 June 1994 do not prove that rhe Applicant effectively 

participated in the said rneetings.g1 held day preceding each radio broadcast. Accordingly, 

even assuming that Cabinet Meetings were held on 10 and 17 June 1994 in Muramba, and that 

the Applicant gave an account thereof on the radio, the transcripts do not prove that the 

Applicant physically participated in the cabinet meet ing or that if he was a participant, that 

he was present throughout the day. Furthermore, rhe transcripts of the radio broadcast of the 

compte rendu of the cabinet meeting held on 17 June 1994, indicating that the said meeting 

lasted from 9 a.m. or 10 am. until 5 p.m. or 6p.m., 93 discredit the testimony of 

Defence Witness TEN-10 that the mReting lasted from 10 am. or 11 a.m. to 5 p.m. or 7 p.m., 

thereby confirming the Trial Chamber's finding that the Witness is not 

32. The Appeals Chambex finds that the Applicant has failed to establish that the contents 

of the transcripts of the radio broadcast of the compte rendu of the Cabinet Meetings held on 

10 and 17 June 1994 could have been a decisive factor in reaching the original decision. 

6. Sixth alleged "new fact": The awnda of the Cabinet Meeting of 22 June 1994. the 

s of W m  PP in the Kavishern&uzWna case and the testimonies of Witnesses 

BE. BH. BB and AT in the Muhimam case 

33. The Applicant states that, at 09:W a.m. on 22 June 1994, he participated in a Cabinet 

Meeting in Muramba ( ~ i s e n ~ i ) ? ~  Consequently, he could not have been at the scene of the 

murder, decapitation and emasculation of Assiel Kabanda, executed on the same day, in a 

Appeal Judgement, paras. 146-157. 
90 Trial Judgement. pans. 214,222-224; ~ o s e c u t o ~ s  Response to Applicmfs Request for Review, p- 28. 
Prosecutor's Responsc. with Coafidential Appndiccs, to Applicant's Additional Submissions, paras. 28.40. 

92 Prosecutor's Responsc, with Confidential Appendices, to Applicant's Additional Submissions, paras. 28 and 40. 
95 AppIicant's Additional Submissions, pwa. 142. 
94 The Prosecutor v. Eliaer Niyllegeka, Case No. ICI'R-96-14-T, Judgemtnt a d  Sentence, 16 May 2003, para 

214 
95 Applicant's Additional Submissions. p-. 246..248. 

30 June 2006 

WJk 
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location 240 kilometm away Rom M~amba, contrary to the tsstimony of Prosecution W i ~ e s s  

GGO.'~ The Applicant further claims that Witness PP in the Kayishemo and Ruzitdznn case, 

as well as Witnesses BE, BB, BH and AT in the Muhimana case, did not testify that he was 

among those involved in the EEQ." Thirdly, the Applicant notes that the wimesses in the 

Muhimm case gave a description of the location of the murder contradictory to rhat given by 

Rosecution Witness GGO?' 'Ihe Applicant argues that the agenda of [he Cabinet Meeting of 

22 June 1994, as we11 as the testimonies of the various witnesses, not only affect the credibility 

of the Prosecution Witness GGO," but also corroborate thc credibility of Defence Witness 

TEN-10.'~ The Applicant claims that Prosecution Witness GGO gave fake testimony within 

the meaning of Rule 91 of the ~ules.'O~ Tb Applicant submits that the agenda and the various 

testimonies of witnesses amount to a "new fact" under Article 25 of the Statute and Rule 120 

of the Rules. Alternatively, the Appellant submits that the Appeals Chamber may admit them 

as ''decisive factors" warranting review of the Chambersy findings on the credibility of Witness 

GGO and the murder of Kabanda on 22 June 1994, in order to avoid a miscarriage of justice.'02 

The Prosecution responds that the testimonies of Prosecution witnesses are not a "new fact" 

but evidence of a fact known at trial,lD3 that the said testimonies do not suggest the innocence 

or mitigate the guilt of the Applicant, or affect the credibiIity of Prosecution Wimess G G ~ , ' ~ ~  

and that they could not have been a decisive factor in reaching the Original decision.105 

(a) Whether the a~enda of the Cabinet Meeting of 22 June 1994 and the testimonv of 

Witness PP in KavisheMuzindana case and the testimony of Witnesses BE. BH. BB and AT 

in the Muhimanu case constitutes a "new fact" 

34. Regarding the alibi of the Applicant's participation in the Cabinet Meeting of 

22 June 1994, and the credibility of Prosecution Wimess GGO, the Appeals Chamber is of the 

view that the agenda of the said meeting constitutes infaamition of an evicientiary nature. 

However, the Applicant's attendance at the Cabinet Meeting of 22 June 1994, which the 

% APPL~CMI~S Additional Brief to request for Review, paras. 2-4; Applicmt's Brief in Reply to Rosecurios's 
Rcsponse to Addiriond Brief to Request for Raview, paras. 7-9; Applicant's Additional Submissions, paras. 241. 
248. For a smnmary of the testimony see Trial Judgement, pans. 303-304. 
'' Applicant's Additional Brief 10 request for Rcview, pant 13(c); Applicant's Additional Submissicms, para. 242 
98 Applicam's Additional Brief to request far Review. paras. 2, 8-12, 13(a). 15; Applicm's Additional 
Submissions, para. 243. 

Applicant's Additional Brief to request for Review, paras. 1, 14: AppIicant's Additional Submisdcms. 
para. 241. 

Applicant's Additional Submissions, par=. 245.246.248. 
'01 Applicant's Additional Brief to rcquesc fa kcview, pat& 13(d); Applicant's Brief in Rcply to Prosecution's 
Rmponse to Additionid Brief to Rcquest for Rcview, para 9; Applicant's Rquest for Admission of New 
Evidence, para 20. 
'" Applicanr's Addirional Submissions. paras. 121, 129-130,246248. 
lD3 R O S ~ C U ~ O ~ * S  Response to Applicant's Additional Brief to Request for Rcview, paras. 4, 8-9, 14, 18-20. 
'04 Prosccutor's Response 10 Applicant's Additional Brief to Request for Rwicw, para. 28. 
105 Prosecutor's Response to Applicant's Additional Brief tr, Requcst for ReYiew, paras. 4,21-22'29-30. 
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agenda seeks to establish, is not a '$6~ fact?', since it had been raised during the original 

proceedings.'06 Similarly, the credibility of Prosecution Witness GGO, which the agenda is 

argued to impugn, was dealt with during the original proceedings and on appeal.'" 

35. While the testimony of Witness PP in the Kayishema and R u t W n a  case could be seen 

as information of an evidentiary nature, the fact that the Applicant was not named as being 

among the persons present at the scene of the crime, which the testimony seeks to corroborate, 

does not raise a new issue, having been specifically considered during the proceedings.'08 The 

testimonies of Prosecution Witnesses BE, BH, BB and AT in the Muhirnana case, which seek 

to comborate this argument and which might be considered as information of an evidentiary 

nature,lW fail to meet the requirements of Rule 120 for the same reason. 

36. Accordingly, the Appeals Chamber concludes that there is no merit in the Applicant's 

argument that both the agenda of the Cabinet Meeting of 22 June 1994 and the testimonies of 

witnesses in other cases constitute a 'hew fact".lIO While the Appeals Chamber is not obliged 

to examine them further it will nonetheless consider whether, assuming the agenda of the 

Cabinet Meeting of 22 June 1994 and the testimonies of witnesses in other cases could be 

characterized as a 'hew fact", they could have been a decisive factor in reaching the original 

decision. 

@> s~enda of the Cabinet Meeting of 22 June 1994 and the testimonv of 

W i t n e s s P P i n r h e n u  case and the testimonv of WitnessessI3E,BH. BB and 

have been a decisive factor in reaching th~nqinal_decision 

37. Regarding the Applicant's attendance at the Cabinet Meeting of 22 June 1994, the entry 

"MININFOR" at point 4 of the agenda of the said meeting, which according to the Applicaut, 

refers to the Wnister of rzzf~rmation"~" i s  not unequivocal. The said entry in the agenda does 

not rule out the possibility that the Minister of Information may have sent a representative, or 

that the schedule of the meeting may have been subsequently amended to enable him to 

address the meeting earlier so that he could leave or that he did not attend the meeting at all. 

Even if considered to be of impeccable provenance, the agenda i s  not proof of mything other 

than the fact that a meeting was scheduled, but not that it actually took place with all 

andcipated participants present at all or throughout the meeting. 

'06 Triiil Judgement, para. 308. 
lo' Appeal Judgement, paas. 93-96,175,182; Ttial Judgement, para 310. 
'06 Trial Judgement, para- 309: Appeal Judgement, pam 180. 
'09 Trial Judgement, para 309; Appeal Judgement, p m .  180. 
"O Applicant's Reply ro  prosecution'^ Response to Requcst for Review, para. 3. 
'I1 Applicant's Addirional Brief to rtqutst for Review', paras. 4-5. 

Case No. ICTR-96- 14-R 17 30 June 2006 
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38. With regard to the issue of the Applicant's presence at the scene of Mr. Kabanda's 

mu*, the Appeals Chamber has already ruled that the fact that Witness DM, testifying in 

Kuyishema/lRuzindana as Witness PP, did not specifically name the Applicant as being present 

at the scene of the murder112 does not mean necessarily that he was absent.l13 The Applicant 

offers no r e a m  why anything more should be inferred fmm the fact that Wimesses BE, BH, 

BB and AT in the Muhimana case did not say that he was present. 

39. The letcer convening the meeting of 22 June 1994, which was a Wednesday, cannot 

reinforce Defence Witness TEN-10's testimony that such meetings were usually held on 

Fridays. 'I4 

40. The Appeals Chamber finds that the Applicant has failed to show that the agenda of the 

Cabinet Meeting of 22 June 1994 and the testimony of  Wirness PP in the 

Kayishema/Ruzindan.u case and the testimony of Witnesses BE, BH, BB and AT in the 

Muhimana case could have been a decisive factor in reaching the original decision. 

7. -tam armments concerning other facts 

41. In the Additional Submissions, the Applicant's Counsel makes arguments concerning 

facts outside the scope of the Applicant's three original requests for review and the mandate 

given to her in the Appeals Chamber's Decisions of 20 June 2005 and 28 September 2005. One 

of these arguments relates, in particular, to the integrity of a certain Prosecution Counsel 

involved in rhe trial, the merit of whicb is addressed further down."' Defence Counsel also 

contests the findings of the Appeals Chambers on his participation in the attack on the Muyira 

Hill between 17 and 30 April 1994, as well as his participation in the meeting held on 

3 May 1994 in the office of Kibuye ~rtfecture."~ 

42. The Appeals Chamber notes that the opportunity granted to the Defence to file 

Additional Submissions was limited to those alleged "'new facts" raised by the Applicant in his 

requests filed pro sr m 27 October 2004,"' 7 February 200~ , "~  and 17 ~ u g u s t  2005."~ 

Accordingly, any other alleged 'hew fact" invoked for the first time in the Additional 

Submissions exceeds the scope of the additional submissions as permitted in the Appeals 

Chamber's Decisions of 20 June and 28 September 2005. As explained above, the Appeals 

'" Appeal Judgcmenr, para. 94. 
'I3 Appeal Judgement, para 180. 
"' Prosecutor's Response, with ConFidential Appendices, to Applicant's Additional Submissions, para. 65. 
115 See inf i  paras. 72-75. 
'I6 Applicant's Additional S~bmissions, pf~as- 280.343-345. ' " Applicant's Request for Review. 
"' Applicant's Addition4 Brief to request for ]Rt?View. 
"' Applicant's Request Far Admission of New Evidence. 

Casc No. ICTR-96- 14-R 18 
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Chamber has exceptionally consideA the alleged new facts raised by transcripts AV/908 and 

RSF0112 and video footage KV-00-00304043. However, the Appeals Chamber recalls that 

review proceedirlgs may not be used to re-litigate issues considered in the original proceedings 

and declines to address on review matters that are outside the alleged "new facts" raised by the 

Applicant and in respect of which the Applicm or his Counsel did nor bring any new 

evidentiary information. 

~ Q ~ O A P P T d ~ O N O ~ ~ B 9 ~ A N T ) ~ - O P  

THE RULES AS ALTERNATIVE TO AIRTICLE 25 AND RULES 120 AND 

43. The Applicant suggests that Rules 89 (C) and 115 of the Rules can apply as alternatives 

to the provisions of Article 25 and Rules 120 and 121 governing the review proceedings. 

A. e n t i o n  ef Rule 89 (C) instead of Article 25 and Rule 12Q 

44. The Applicant requests the Appeals Chamber to issue an order admitting into evidence 

the materials submitted in support of his application,'20 pursuant Rule 89 (C) according to 

which "A Chamber may admit my relevant evidence which it deems to have probative value." 

45. The Appeals Chamber considers that the general provision of Rule 89 (C) governing 

admission of evidence cannot supersede the lex specialis of Article 25 of the Statute and 

Rule 120 of the Rules in respect of review proceedings, for which the Statute and the Rules 

have set a different and more restrictive standard. It thus does not apply in this case. 

B. ,hdmtun of Ru - I le 115 instead of Article 25 and Rule 120 

46. In his submissions, the Applicant also referred to the provisions of Rule 115 of the 

Rules on the admission of additional evidence. Rule 115 of the Rules reads as follows: 

(A) A party may w l y  by motion m pment additional tvidenv; bcfore rhe Appeals Chamber, Such 
motion shall clently identify with precision the specific finding of fact made by the Trial 
Chambet KO which the additi~nrrl cvidence is diroctcd, and must be swcd on the orha p m  and 
fiIed with rhc Regis- not latcr thnn scvcnLy-five days from the date of the judgement, unlcss 
good cause is shown for tivrhtr dclq. Rebutd material may be presented by any party affected 
by the motion. 

(B) If rhc A+ Chamber finds that me dditionnl evidcnce was not available at trial and ir 
rclwanr and crcdiblo, it will dcrcnnine if it could have been a dccisivc fector in reaching the 
dccision at trid. IF it could hnve bccn such u. factor, the Appeals Chamber will consider h e  
additional evidence md m y  reburwl material along with that already on the record to Yrive at a 
final jud~emcnt in accordanec with Rule 118. 

(C) The Appeals Chambcr may decide rhc modon prior to the appeal, or at rhe h s  of rhe h d g  
on appeal. It may dcdde h e  motion with or without nn oral hearing. 

'20 Applicant's Additional Submissions, pans. 31, 360(4); Applicant's Reply to Prosecution's Response to 
Additional Submissions, para 2 17(6). 
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47. The Appeals ~ h & r  notes that there is a fundamental distinction between the 

admission of additional of evidence on appeal and a review based on a "new fact".l2' Rule 115 

provides for the admission of additional evidence in appellate p e e d i n g s  only, and is related 

to Article 24 of the Statute, Rule 120, on the other hand, pertains to review proceedings under 

Article 25 of the Statute and constitutes a .  "exceptional" procedure; it  does not represent a 

second appeal.'" Further, there is a distinction in the nature of the additional material which 

may be considered under Rule 115 and that which may be considered during a review 

proceeding.'23 While Rule 1'15 accepts any relevant and credible additional evidence of an 

issue which has already be& considered at ~ i a l , " ~  Article 25 and Rule 120 require a 'hew 

fact", defined as "new infohation of an evidentiary nature of a fact that was not in issue 

during the trial or appeal pbceedings".'t5 As noted above, the Appeals Chamber will only 

permit review on the basis of new evidence of a fact known at trial under exceptional 

circumstances. 

48. The Appeals Chamber holds that it is incorrect for parties to rely on the provisions of 
Rule 115 for the purpose of review instead of relying on Article 25 of the Statute and Rule 120 

I 

of the Rules. 

M. ALLEGED RULE 68 VIOLATIONS AND RELATED MATERIAL 

PREJUDICE 

49. In an argument closely related to his submissions on the alleged "new facts", the 

Applicant further alleges that the Prosecution failed to disclose exculpatory evidence to the 

Defence, violating Rule 68 of the Rules and the Professional Code of Conduct to his prejudice 

within the meaning of Rule 5 of the ~ u 1 e s . l ~ ~  

A. Auulicable Law 

50. The relevant provisions are Rule 68 (A), (B), (13) and Q read as follows: 

Rule 68: Disclosure of Exculpatory Evidence (as amended in April 2004) 

(A) The RoScwtd shall. t~ soon as pnrcrioable, d i 6 ~ 1 0 6 t  to the Defence any materid which in the 
actual knowledge of the Prosecum may suggwt the innoencc or mitigw tho guilt of b e  accused or 
afEcct the d b i l i t y  of Prosecution evidence. 

lZ1 &I% Decisios on Motion for ~ & i t w ,  para 9. 
la Review is Equently described as an "exceptional" procedure: Trulid, Decision on Motion for Revicw. 

. 24. 
pDelid, Decision on Motion fa Roview, para 11. 

~ c l i 6 ,  Decision on Motion for Review, p ~ .  11, 13. 
IP Tadif, Decision on Motion for Qvicw, para. 25; Josipovif, Decision on Motion for Review, paras. 18-19. 

Applicant's Rcquest for Review, pats. 30; Applicant's Reply to Prosecution's Rcsponsr: to Request for 
Review, para. 28; Applicant's AdditionaI Submissions, pars 99. 

I 
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(B) Where po&bk, and 'wirh kid agrcmh of the Defence. aud urithout pr judice to p m w h  
(A), the Prosecutor: shall make avaiI&le to the M a c ,  in clectonic form, collectio)15 of rtlcvat 
mwurial held by the Prosecutor, together wirh appropiarc campurn sofcwarc with which the Defence 
car1 search such collections elaronically. 

(D) The Proboxitor shall apply ro the Chambcr sitting in camera to bc relicvcd from an obligation 
under the Rules to 'disclose inFormation in the posseslrion of the Prosecutor, if its disclosure may 
prcjudicc further or ongoing invesrigatioruc, or for any other reason may be conaray to the public intenst 
or affcct rhc security interosrs of my State, and wbed ma kin^ such application, the Prosecutor shall 
prwidc the Trial Chambh (but only the Trial Chamber) *th the information that is sought to bo kept 
confidential. 

(E) Nooviuhsranding the compldon of the mial and any subsequent appeal, the Rosecuror shall 
diaclose to the other parry any material rcfemd to in pyagraph (A) above. 

$1. However, the  rosec cut ion may be relieved of the obligations under Rule 68, if the 

existence of the relevant exculpatory evidence is k3lown and the evidence i s  accessible to the 

appellant, as the appellant wbuld not be prejudiced materially by this violation.'" 

52. Once the Defence has satisfied a Chamber that the Prosecution failed to comply with 

Rule 68, the Chamber, in addressing what is the appropriate remedy (if any), must examine 

whether the Defence has bee; materially prejudiced by the breach of Rule 68.12' 

B. Submiisions of the Parties and Discussion 

53. The Applicant submit3 that despite vslrious orders of the Trial Chamber directing the 

Prosecution to disclose e~culPatory materials pursuant to Rule 68, the Prosecution, 

notwithstanding its undca&ng to comply,'" withheld the transcripts of cassettes AVl906, 

AV/907, AV1908; purported to disclose the trtlnscripts of cassettes RSF0122, AVf917, 

AVl1040, AV/1053 and video tape KV-0030-0043, but did so only pardally;'M and failed to 

disclose the testimonies of Rosecution Witnesses BE, BB, BH and AT in the Muhimam case. 

The Applicant contends that e s e  deprived him of exculpatory material supporting 

his alibis for 10 and 16 April, 13 May, 10, 17 and 22 June 1994, to his prejudice within the 

meaning of Rule 5 of the ~ u l e s . " ~  Accmding to the Applicant, the Prosecution violated the 

Rosavtofs Regulation No. 2 (1999).'" The Prosecution responds that failure to disclose the 

transcripts of cassettes ~ ~ 1 9 0 6 ,  AV1907, AV/908 was not ~ ' 3 H  and that other similar 

IZ7 Kordid, Decision on ~ ~ ~ e ~ a a t ' s  Notice and Supplexnenral Notice, pam. 20; Blaskid, Decision on the 
Appellant's Motiou for the Reduction of Material, para 38; see also Niyiregeh. Appeal's Chambcr Decision of 
28 September 2005, p. 8. 
12' Orid, Decision on Defence ~ o t i r m  on Nor\-Cmpliance with RUlc 68, p- 4; see also Or< Decision on 
Complaints About Non-Compliancc;with Rule 68 of tha Rules, para. 24; Krscic: Appeal Judgemenr. para. 153. 

Applicant's m e s t  for Review, para. 10. '" Applicant's Additional Submissions. paras. 106-20, 233-142; Prosecufor's Response to Applicant's Rcquesr 
for Review, p u s .  2,26, see d o  Anna 1, Pmscc11tor's Response. with Corrfidential Appendices, to Applicant's 
Additional Submissions, p m .  16, q4.32.46, 56. 
13' Applicant's Additional S~bmissions, paras. 1,34,69,346-358,360. 
13' Applicant's Requcsl for Review, paras. 16,21r 30.33; A p p h d s  Reply to Prosecurion's Rcsponse to Requcst 
for Review, paras. 10,28; Applican~:~ Additional Submissi6ns, pata 99. 

Applicant's Reply to prostcutioh's Response to Request for Revicw, paras- 6-7, 17, 19, 25,28; Applicant's 
Brief in Reply to Proswution's hsp@sr: to Additionlll Brief to Request for Review, paras. 1, 14-15. 
'" PTosecutorts RCSPOHS~, with Confidentid Appendices, to Applicant's AdditionaI Submissions, pam. 11,44. 
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material, bearing upon the same dIeged facts, was d i s c ~ o s e d . ~ ~ ~  The Prosecution further 

submits that the transcripts of the other cassettes were disclosed to the ~ e f e n c e , " ~  albeit in 

different versions or languages (hyanvanda), that there was no obligation under Rule 68 to 

communicate the testimonies of Prosecution witnesses in the Muhimunu case to the Applicant, 

and that the Applicant did not suffer pej~dice, '~' as none of the testimonies would have been a 

"decisive factor".138 According to the Prosecution. the Applicant failed to demonstrate that the 

Prosecution did not d e x e  ro the standard of professional conduct set out in the Prosecutor's 

Regulation No. 2 (1999).'39 

54. The Appeals Chamber will now examine the alleged violations of Rule 68. 

1. Transcri~ts of cassettes AVl906. AVl907. AV/908 and RSF0122 relating to the Anulicant's 

alibi for 10 A~ril1994 

55. With regard to cassettes AV/906, AV/907 and AVl908, the Appeals Chamber fin& that 

the Prosecution failed to fulfil its ,obligations under Rule 68(C) by its failure to make 

appropriate disclosure to the Applicant of material that was in its custody.'40 The h-osechtion's 

argument that, as the Applicant possessed infarmarion regarding the meeting and its radio 

broadcast as indicated by the cross-examination of Witness GGH.,'~' and there is no indication 

that the Defence prompted a search of Prosecution database, cannot excuse the Prosecution's 

breach of a fundamental obligation owed to the Applicant under the Rules. 

56. The Applicant's allegation that the Prosecution made a tactical decision not to disclose 

the transcripts1" is, however, unsubstantiated. It has also not been established that the 
Prosecution acted in bad faith in spite of the Trid Chamber's Decisions of 4 February 2000 

and 27 February 2001, and the assurance given by the Prosecution itself to disclose any 

exculpatory evidence that came into its possessicm.143 Accordingly, the Applicant's claim that 

the Prosecution violated paragraph 2 (a), (d) and @) of the Prosecutor's Regulation No. 2 as 

well as general standards of professional conduct,'" lacks foundation. The allegation by the 

Pro~ecutcu's Response, with Confidential Appendices, to Applicant's Additional Submissions, paras. 2.6, 14. 
136 Prosecutor's Responsr; to Applicant's Requcst for Review, paras. 2,2627.34. 
1.17 Prosecutor's Responsc to Applicanr's Request for Review, paras. 2, 6, 8, 24 ; Prosecutor's Response r~ 
Applicant's AdditionJ Brief to Request For Review, paras. 4, 21; Prose~utor's Rcsponse, with Confidential 
Appendices, to Applicm's Additionnl Submissions, para. 14. 
13 Prosecutor's Response to Applicant's Request fa Review, ~ m s .  14, 24, 30-31; Prosecutor's Rcsponse to 
A lieant's Additional Brief to Request for Review, paras- 4.29,30. 
13ksecu~or's Response to Appli-l's Additional BdeE m Request for Rcvia~,  psn 30. 

See Prosecutor's Response to Appkant's Requcst for Review, paras. 2. 6-7; Prosecutor's Response, with 
Confidential Appendices, to Applicant's Additional Submissions, patsy. 11, 12.4344. 
I*' Prosecutor's Response to Ajrplicanr's Request for Review, paras. 2.7, 10. 12. 
'" Applicant's Reply to Prosecution's Response to hqucst for Review, para. 19. 
rn Applicant's Brief in Reply to Prosecution's Response to Additional Brief to Requcst for Review, para 11. 
14.1 Applicant's Reply to Prosecution's Response lo Request for Review, paras, 5-8, 17,23,25.28. 
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Applicant of a conspiracy to fabricate evidence against him1" is similarly lacking in 

substantiation and merits n{ further consideration. 

57. The Appeals Chamber recalls its finding above that the finding during the original 

peedings  of transport of,iguns by the Applicant on 10 April 1994, which the transcripts of 

cassettes AVI906, AV/907 tkd AVB08 are meant to contest, was not critical to his conviction 

for any crime.'* Therefore b e  said transcripts would have been disclosed during the original 

proceedings and they would hot have affected the convictions. 

58. In light of the foregoing, the Appeals Chamber finds that rhe Applicant has failed to 

show that the non-disclos$e of the transcripts of cassettes AVI906, AVi907 and AV1908 

caused him material prejudice. 

59. Regarding the transcripts of cassette RSF0122, the Appeals Chamber finds the 

Applicant's allegation of noodisclosure147 to lack foundation as the record shows that rhe 

transcripts were disclosed to: him," and that he also referred to them in his notices of alibi 

dated 25 September and 18' 0ctober 2002,'~~ despite their being in ~in~arwanda. lS0 The 

Appeals Chamber, therefore, does not find that noncompliance with the Rules has been 
I 

established. 

2. -7 relann to the Amficant's alibi for 16 Auril 1994 

60. On the basis of the record before it, the Appeals Chamber considers that an 11-page 

urnslation of the transcripts of cassette AVl917 was disclosed to the Applicant un 

19 April 2000,"' before the ~ ~ ~ ~ l i c r m t ' s  key alibi witness tortifid. The Appeals Chamber 

notes that the same document was requested again by the Defence on 18 September 2002, and 

disclosed again on 25 October 2002.'~~ 

61. The Appeals Chamber finds that the Prosecution disclosed only tho 11-page version of 

the translation and that it failed to disclose the full 29-page version of the transcripts, in its 

possession since, at the lktest, 20~ugust2001.~~~ The Appeals Chamber notes the 

14' Applicant's Additionat Submissi~, paras. 77-79. See also Apperil Judgemeng para. 252. 
146 See supra para. 13. 
14' Applicant's Additional Submissibms, para. 137- 
P~~S~CU~OT'S Response, with Coflidential Appendices, lo Applicant's Additional Submissions. pma. 46. 
' Prosecutor's Response, with Coqdential Appendices, to Applicant's Additional Submissions, para. 46. 
lS0 A p p l i c ~ n ~ ' ~  AddiLional Submiss~ons, para. 138; Prosecutor's Rcsponse, with Confidential Appendices, ro 
A licant's Additional Submissi~nq~para 45. 
"'Rarecutoats Response to Applicaot's Request for Rsvicw. Annex I, Exhibits A, B ~d C: Rosccutofs 
Response, with C~nFidential Appendices, lo Applicant's Additional Submissions, pars.  21-22, Appendix 8. 
A Proswutor's Rwgonse to App&cant7s Request for Review. Annex 1, "Exhibits A, B, C": Prosecutor's 
Response, with CodidcntiJ Appendices, to Applicant's Additional Submissions, Appendices 9-10. 
'j3 Applicant's Additional Submis$ons, para. 140; Prosecutor's Response. wirb Confidcndal Appndices, to 
Applicant's Additional Submissionsdpar;r. 18. 
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Prosecution's contention that, although the 29-page version may have been physically 

available at that time, it was not properly recorded in its database until 5 February 2004 and 

therefore could not have been discovered by an electronic search during the trial. The Appeals 

Chamber recalls that Rule 68 (B) requires the Prosecution to make available to the Appellant, 

"in electronic form, collections of relevant material held by the Prosecution, together with 

appropriate computer software with which the Defence can search such collections 

electronically" and as such the Prosecution cannot rely upon its failure to diligently update 

electronic records. Similarly, the Prosecution cannot prevail on its argument that the 11-page 

version of the transcripts disclosed to the Applicant is substantially the same as the 29-page 

versionlS4 

62. In considering Rule 5, however, the Applicant does not satisfy the Appeals Chamber 

that material prejudice was caused by the failure to disclose the 29-page version of the 

transcript of cassette AV/917. The Applicant has not demonstrated that the difference in 

content between the shorter and longer versions was such that having possession of the longer 

one would have made a material difference in the preparation of his case. 

63. In light of the foregoing, tbe Appeals Chamber finds that the Applicant has failed to 

show that this Rule 68 violation caused him material prejudice. 

3. Video footage KV-00-0030 relating; to the Auwlicant's alibi for 13 Mav 1994 

64. The Appeals Chamber notes that the material portion of the video tape relating to the 

Applicant's alibi for I3  May 1994 was disclosed to the Applicant as WOO-0030 and 

KV~O-OO~OB.'~~ The Appeals Chamber observes that the Applicant had requested the 

disclosure of a cassette identified as KV00-0030-0043. The Appeals Chamber notes that the 

Applicant invoked the said video tape in his notices of alibi dated 16 June, 25 September and 

18 October 2 0 0 2 ~ ~ ~  and, therefore, the argument that i t  was not disclosed to him is not 

convincing. Given the similarity of names and content, and the prior notice provided by the 

Prosecution of when the relevant video would be disclosed, the Appeals Chamber finds 

unsustainable the Applicant's arbwent that neither he nor his Defence team would have 

reco,dsed KV00-0030 and WOO-0030B to be the requested disclosure material. The Appeals 

Chamber considers that the Prosecution could have, as a matter of courtesy, alerted the 

Defence that the video footage disclosed under the names KV00-0030 and KV00-0030B is the 

'" Pmsecutor's Response, with Confidential Appendiccs, to Applicant's Additional  submission^, para. 19. 
l55 Prosecutor's Response, with Cofidential Appendices, 10 Applicant's Additional Submissions, para, 50, 
A pendim 15,16. 
lsp Prosccuta's Roaponac, with Coabdcntial Appendiccs, to App1i-t's Additional Submissions, para. 50, 
Appendiccs 4. 5, 6. 
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relevant portion of the cassette requested as KV00-0030 0043- However, the Applicant's 

arguments that the Prosecution must have drawn his attention to the fact that the numbering 

and format of the video tape was different'57 or must have provided more specific guidance as 

to the importance of the said tapex5' is without merit, as there is no prima facie obligation for 

the Prosecution to identify the material being disclosed as potentially exculpatory.'59 

65. The Appeals Chamber concludes that the Applicant has failed to demonstrate a 

violation of Rule 68 of the Rules in this respect. 

4. Transcripts of cassettes AV11040 and AVj1053 of 11 and 18 June 1994 relatine to rb 
A~olicant's alibi for 10 and 17 June 1994 

66. Based on the submissions, the Appeals Chamber considers that Kinyarwanda 

transcripts of cassettes AVl1040 and AV11053 were disclosed to the Applicant by 

28 October 2002,  before the Applicant's key alibi witness testified.160 

67. The Appeals Chamber considers that, as the Applicant mentioned the transcripts of 

cassette AVf1040 in the notice of alibi dated 16'June 2002, and the transcripts of cassette 

AV110.53 in the notices of alibi dated 25 September. 16 June and 18 October 2002, '~~ he must 

have been aware of their contents before they were disclosed to him by the Prosecution. 

Therefore, the Applicant's claim that cassette AV11040 was blank16' when it was first 

disclosed to him does not establish that he suffered material prejudice. Further, the Applicant's 

assertion that he received the transcripts of cassettes AV11040 and AV11053 only on 

9 October 2004 thanks to another accused person to whom the cassettes had been disclosed, is 

also ~n~ersuas ive . '~~  

68. The Appeals Chamber considers that even though the Applicant speaks Kinyarwanda 

as his mother tongue, and had chosen to reljl on Kinyarwanda versions of transcripts in his 

notice of alibi,'64 the Prosecution is not justified in failing to disclose a translation in one of the 

official languages of the Tribunal as soon as it is a~a.ilable.'~%e Appeals Chamber notes, 

however, that the ~ ~ ~ l i c k t  has not indicated that failure to supply a trandation was an 

LS7 Applicant's Reply rn Prosecution's Response to Additional $ubmissions. para 72. 
IS' Applicant's Reply to Prosecution's Response to Additional Submissions. para. 73. 
u9 KrsriC, Appeal Judgement, paras. '190-193. 
160 Prosecubr's Response to Applicant's Request for Revie&, paras. 26-27, 34; Annex I, Exhibits B and C; 
Prosecutor's Response, with Confidential Appendices, to Ap@icult3s Additiond Submissions, psras. 24-25, 32, 
36. 
16'  prosecutor'^ Response. with Confidential Appendices, to Applicant's Additional Submissions, paras. 26, 
34-35. 
162 Applicanl's Additional Submissions, para 115; Prosecutor's Response, with Confidentid Appendices, to 
A plicant' s Additional  submission^,^ para 3 1. 
'6Psre Applicants Reply 10 Rosecutionsr Response to Request for Review, p a n  18. 
lM Prosecutor's Response, wirh Conedential Appendices, lo Applicsnt's Additional Submissions, paas.  29,33. 
'#. Pursuant to RlrIc 3 of the Rulm, the wmkin'g languages of the Tribunal shall be English and French. 
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obstacle to making use of the transcripts. The fact that the transcripts were relied upon in the 

Notices of Mbi  suggests that the Applicant and his defence ream surmounted the difficulties 

of language and accordingly suffered no prejudice. 

69. In light of the foregoing, the Appeals Chamber finds that the Applicant has failed to 

show that this Rule 68 violation caused him material prejudice. 

5. Testimonies of wimesses in the Kavishema and Ruzindanu case and Muhimana case 
. . pmtamn~ to the Avvlicant's alibi for 22 June 1994 

70. The Appeals Chamber recalls its .earlier finding that the failure of Prosecution 

Witness PP in the Kayishema an& Ruzindana case to implicate the Applicant directly in Assiel 

Kabanda's murder did not foreclose the possibility of the Applicant's presence at the scene.'66 

By the same analysis, the testimony of Prosecution Witnesses BE, BB, BH and AT in the 

Muhimam case, which also do not implicate the Applicant in the same event do not 

necessarily suggest an exculpatory factor and the Prosecution was under no obligation under m 

Rule 68 to disclose the said testimonies to the AppIiwt. 

7 1. In light of the foregoing, the Appeals Chamber finds that, the Applicant has failed to 

demonstrate that Prosecution Counsel did not adhere to the standards of professional conduct 

set out under Prosecutor's Regulation No. 2 and a material prejudice within the meaning of 

Rule 5 of the Rules has not been shown. 

6. u m i h r  of a certain Prosecution Counsel involved in the Ao~licnnt's Trial 

72. The Appeals Chamber is of the opinion that most of the arguments relating to  he 

involvement in this case of a certain prosecuting Counsel who had been subject to professional 

discipline h herhome jllrisdiction were aZre~dy raised by the Applicant and rejected at the 

appeals stage and the Appeals Chamber will not consider them de novo as review proceedings 

is not an opportunity simply to re-titigate unsuccessf~l appeals. 

73. Therefore the Appeals Chamber will address the merit of the Applicant's ar,uents 

only idsofar as they relate to the recently discovered communications showing that the said 

Counsel was not consistently supervised at trial - as was suggested by the Appeals Chamber - 
and insofar as they relate to the existence of disclosure violations that may have occurred as a 

result of the involvement of said Counsel in his case. . 

74. As co the supervision of the prosecuting Counsel, the Appeals Chamber notes that it 

was not critical to its disposition of this ground of tho Applicant's appeal. The Appeals 

Appeal Judgement, para. 180. 
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Chamber rather held that the attorney's suspension from the New York bar did not preclude the 

prosecutor from entrusting her with authority under Rde 37@) of the Rules, that she remained 

bound by the ethical constraints imposed on all counsel before the International Tribunal, that 

her suspension was for reasons unrelated to the Applicant's case and that the attorney's 

involvement in his case did not in any event compromise the Applicant's right to a fair nid. 

None of those conclusions of the Appeals Chamber at the appeal stage is put in question by the 

materials submitted at the review stage. 

75. Regarding the prejudice which would have resulted from the disclosure violations, the 

Appeals Chamber recalls its above finding that they did not materially prejudice the Applicant. 

76. The Appeals Chamber 

DIFMISSES all requests of the Applicant and the Prosecution; 

REMINDS the Prosecution of its fundamental obligations in respect of disclosure of 

exculpatory material pursuant to Rule 68 of the Rules. 

Done in English and French, the English text being authoritative. 

c - 

Fausto Pocar 
Presiding Judge 

Done this 3 0 ~  day of June 2006 
at Th.e Hague, The Netherlands. 

(s& of the Tribunal] 
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1. I agree with the outcome of today's decision and with the greater part of its reasoning. I 

write to clarify my views on two interrelated points. First, the Appeals Chamber repeatedly states 

that, if evidence does not "amount to a 'new fact' for the purposes o f  a review application", "the 

Appeals Chamber is not obliged to examine [it] further".' Second, the Appeals Chamber holds that 

"in 'wholly exceptional circumstances', where the impact of a 'new fact' on the decision would be 

such that to ignore it would lead to a miscarriage of justice, review might be possible even though 

the 'new fact' was known to the moving party, or was discoverable by i t  through the exercise of due 

mgmmm.d These two positions are not reconcilable. 

2. Article 25 authorizes review only "[wlhere a new fact has been discovered which was not 

known at the time of the proceedings". In other words, it requires [hat a new fact be established, as 

well as &at thar new fact must have been unknown at the time of the proceedings. If the matter 

concerned does not meet these criteria, article 25 gives no power of review even if a miscarriage of 

justice would have been perpetrated. But since, as it seems to me, it is necessary to avert a 

miscarriage of justice however it arises, the power to do so must derive from a source other than 

article 25 where this provision does not reasonably cover the case. That power cm only be the 

inherent jurisdicdon of the Appeals Chamber. 

3.  The inherent jurisdiction is familiar to the Tribunal. It need not be thought that, because i r  i s  

styled "inherent", it comes from nowhere: it is implicdly given by the Statute to the Tribunal as a 

judicial body, being an understood accompaniment of the jurisdiction which the Statute expressly 

g m ~ ~ .  In exceptional circumsrances, the Appeds Chamber ought to be able to correct its errors 

without artificially and awkwardly disguising what it is doing as an article 25 review. And it need 

not be feared that the floodgates will be opened: As stated in my declmuon appended to a recent 

decision of the ICTY Appeals Chamber in 2igic3 the ICTY Appeals Chamber's judgement in 

celebic'i (relating to sentencing) set appropriate limiting standards fm evaluating requests for 

reconsideration of judgements on the basis of the Ilkibunal's inherent powers. 

4. It bears noting that in gigit, in which the ICTY Appeals Chamber disagreed with the rule 

establishd by i t  in &lebiki, the ICTY A~peds  Chamber reasoned that article 25 alone provided a 

sufficient remedy for injustice because "the requirement of the existence of a 'new fact' has been 

' Decision of the Appeals Chamber, paras;. 12, 16,21,25, 30,36. 
' Decision of rhc Appeals Chambcr, para. 7.  
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interpreted broadly." Today's decision, however, neither invokes nor illustrates a '%road" 

interpretation of that requirement1 which is instead rather strictly enforced. I do not object to strict 

enforcement that i s  consistent with dele 25. What I do object to is tho notion that, where the 

determination is that &ale 25 is inapplicable, that ends the Appeals Chamber's obligation to 

mswe that justice is done. 

5. 1 do not suggest that the present decision is unjust in its actual consequences. 1 agree with 

the Appeals Chamber's analysis that none o f  the evidence the applicant now seelcs to introduce 

could have been a decisive fxtor in the Appeals Chamber's judgement. X therefore support the 

outcome of the case. But T. reaffirm my declaration in &ic'. 

Done in English and in French, the English text being authoritative. 

Dated ibis 30 June 2006 

At The Hague 

The Netherlands 

Mohamed Shahabuddeen 

[Seal of the Tribundl] 

' Decision on Z m n  Z i g i ~ s  Marion for Reconsidezation of Appeal6 Chamber Judgement. Case No. IT-98-30/1-A, 26 
June 2006. 
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I. On 27 October 2004, the Applicant personally, and without the assistance of Counsel, 

filed a 'Xequite en revision du jugernentMparation du pr6judice caust par la violation, par Ie 

Procureur, du Uglement et des rhglements internes" (the "Applicant's Request for Review"). 

]In that f ihg he asserts that the transcripts of radio broadcasts concerning Cabinet Meetings 

in which he had allegedly participated on 10 and 16 April 1994, as well as on 10 and 17 June 

1994, and which were not disclosed to him by the Prosecution, constitute "new facts" 

pursuant to Article 25 of the Statute of the Tribunal (the "Statute") and Rules 120 and 121 of 

the Rules of Procedure and Evidence of the Tribunal (the "Rules"). He also claims that these 

transcripts represent a "decisive factor" in that they impugn the credibility of various 

witnesses. He argues that to ignore the said transcripts "could" or '%muld" lead to a 

miscarriage of justice. 

2. On 6 December 2004, the Fhsecution filed the "Prosecutor's Response to Req&te en 

Rkvision du Jugernenm&paration du Preljudice causgpar la Vwlation, par b Procureur, du 

RBglement et des Rkglements Internes" (the "Prosecution's Response to Applicant's Request 

for Review"), stating that some of the transcripts had been disclosed to the Applicant in the 

original proceedings and that, in any event, nothing in them amounts to a 'hew fact" or a 

"decisive factof'. On 29 December 2004, the Applicant filed his "R4plique b la rdponse du 

Procureur ci la Requdte en rhision du jugemen~r6paration du prljudice cause' par la 

violation, par le Procureur, du R2glemmt et des rigkements internes" (the "Applicant's 

Reply to the Prosecution's Response to Applicant's Request for Review") in which he 

reiterates that the transcripts in question had not been communicated to him and that the facts 

in them amounted to "new facts". He submits that the transcripts b'could" or t ~ o u l d "  have 

been a "decisive factor". 

3. On 7 February 2005, the Applicant filed his "Mkmoire supplt??nentaire & la crRequ2te 

en r&ision du jugernentMparatwn du prqudice cause' par fa violation, par le Procureur, du 

RBglement et des r8glements internes" (the "Applicant's Additional Brief to Request for 

Review"). He claims that the testimony of Wimess PP in the Kuyishema and Ruzindana case, 

and of Witnesses BE, BH, BB and AT in the Muhimana case, also amount to a "new fa&' 
warranting a review of the Trial Chamber's hding on his alibi for the murder of 

Assiel Kmbanda on 22 June 1994. The Applicant alleges that these exculparory materials had 

not been disclosed to him by the Prosecution. The Prosecution responded on 18 March 2005, 

in the "Prosecutor's Response to Memoire srrppldmentaire d la arequ8re en rhkion du 

Jugement/r&pration du pre'judice causk par la violatwn, par le Procweur, du RZglemnt et 

Case No. ICIX-96- 14-R 3 0 30 June 2006 
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des r2gZement.v intemes~" (the Trosecution's Response to Applictm's Additional BAef to 

Request for Review"), stating that the relevant witness testimonies do not represent a "new 

fact" warranting review within the meaning of ArticIe 25 of the Statute and RuIes 120 and 

121 of the Rules. The Applicant replied on 31 March 2005 in his "MPmoire en RLph'que rt la 

Rdponse du Procrtrew du 18 mars 2005 au Mdmoire supplPmentaire r f  la crRequ8te en 

r&vision du jugement/rt!paration du pr@judice cause' par la violation, par le Procureur, du 

RBglernent et der dglements intenesw" (the "Applicant's Brief in Reply to Prosecution's 

Response to the Additional Brief to Request for Review"). He reiterates his original position 

that the testimonies do constitute a "new fact" waxranting review. 

4. On 6 May 2005, the Applicant filed pro se a "Reqdte urgente en assistance de 

I'dquipe de la difense" (the "Applicant's Urgent Request for Legal Assistance"), pursuant to 

Article 20 of the Statute and Rules 54 and 107 of the Rules. He requested the Appeals 

Chamber to order that his Defence team be allowed to resume their representation of him at 

the preliminary examination stage of his Request for .~eview.'  By its 'Decision on - 

Niyitegeka's Urgent Request for Legd Assistance" filed on 20 June 2005 (the "Appeals 

Chamber's Decision of 20 June 2005"), the Appeals Chamber granted the Urgent Request for 

Legal Assistance and instructed the Registry to assign Counsel, Ms. Geraghty, for a limited 

period for the purpose of assisting the Applicant at the stage of the preliminary examination. 

Therein, the Applicant was instructed, should he deem it necessary, to file additional 

submissions to his application no later than 20 days from the date of assignment of 

Ms. Geraghty. The Appeals Chamber further ordered the Prosecution to respond to the 

Applicant's additional submissions (if it chose to do so) no later than 15 days after the date of 

the Applicant's filing, and directed the Applicant to reply to any such response no later than 7 

days subsequently. 

5. On 15 August 2005, the Prosecution filed the "Prosecutor's Moticm to Move for 

Decision on Niyitegeka's Requests for Review pursuant to Rules 120 and 121" (the 

"Prosecution's Motion to Move for Decision"). It stated that Counsel for the Applicant had 

not filed any additional submissions within the 20 day deadline and had also not moved for 

an extension of b e  by showing good cause pursuant to Rule 116 of the ~ u l e s . ~  It therefore 

requested rhe Appeals Chamber to render a decision, pursuant to Rule 121, on the basis of the 

record before it? It also requested the Appeds Chamber not to consider the merits of a late 

filing unless good cause was shown pursuant to Rule 116 of the Rules, in which case it 

Applicant's Urgent Request for Legal Assistance, para 11. 
a Pro~e~ution* s Motion to Move for Decision on the Applicant's Request for Review, paras. 4-6. 
Prosecution's Motion to Move for Decision on the Applicant's Requesl for Redew, para 7. 

- 

Case No. ICTR-96- 14-R 31 30 June 2006 



30/06 '06 19:OO FAX 0031705128932 ICTR REGISTRY 

# 5 2 i - M  
sought to fde fiuther submissions with regard to the issue of good cause.4 On 

18 August 2005, the Applicant filed the "Extremely Urgent Defence Motion Pursuant to 

Rule 116 for an Extension of Time Limit and Rule 68 (a), (b) and (e) for Disclosure of 

Exculpatory Evidence Both of rhe Rules of Procedure and Evidence of the International 

Criminal Tribunal for Rwanda and Response to Prosecutor's Motion of 15 August 2005 

Seeking a Decision, in the Absence of any Legal Submissions from the Applicant" (the 

"Defence Ex~emeIy Urgent Motion for Extension of Time Limit and for Disclosure of 

Exculpatory Evidence"). It assertea that the terms of Counsd's conrract with the Tribunal, 

dated 20 July 2005, varied or interpreted the 20 days granted to the Applicant by the Appeals 

Chamber's Decision of 20 June 2005 to mean working days,5 that the opportune date for 

filing the additional submissions was thus 19 August 2005: and that, accordingly, the 

Defence had not failed to comply with the Appeals Chamber's  order^.^ Counsel also 

requested the Appeals Chamber to order the Prosecution to make full and complete disclosure 

of exculpatory material, as well as to grant an extension of time for the filing deadline on the 

grounds, inter alia, of allowing the Defence to obtain an affidavit and English translation of 

all pleadings since 26 October 2004. 

6. On 28 September 2005, by its 'Thision on the Prosecutor's Motion to Move for 

Decision on Niyitegekass Requests for Review pursuant to Rules 120 and 121 and the 

Defence Extremely Urgent Motion Pursuant to Rule 116 for [an] Extension of Time Limit 

and Rule 68 (A), (B) and (E) for Disclosure of Exculpatory Evidence Both of the Rules of 

Procedure and Evidence of the International Criminal Tribunal for Rwanda and Response to 

Prosecutor's Motion of 15 August 82005 Seeking a Decision, in the Absence of any Legal 

Submissions fiom the Applicant" (the "Appeals Chamber's Decision of 

28 September 220SS), the Appeals Chamber instructed the Applicant to file, through Counsel, 

his additional submissions no later than ten days from receipt of the decision. The Defence 

motion was dismissed in all other respects, and the decision on the Prosecution's Motion to 

Move for Decision deferred. The Appeals Chamber furlher instructed the Prosecution to 

respond to the Applicant's additional submissions no later than 15 days from the date of 

filing, and the Applicant to make any reply within the following 7 days. 

7. On 17 August 2005, the Applicant filed, pro se and confidentially, his "Requgte de 

Rosecution's Motion ro Move for ~ecisioh on rhe Applicant's Repuwt for Revicw, para. 8. 
Lkfence lkmemely Urgent Motion for Exmnsion of Time and for Disclosure of ficulpotory Evidence, 

gara 12. 
Defence Ekuemely Urgenr Motion for Ectcnsion of Time ond for Disclosure of Exculpatory Evidence, 

para 16. 
Dcfcnce Extremely Urgent Motion for ExtmSion of Time id for Discl~s~rc of E~dpatory Evidesce, 

para. 17. 

30 June 2006 

w 
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Monsieur Elieier Njitegeka auxfins de l'admission d'un t714rnent de preuve nouveau" (the 

"Applicant's Request for Admission of New Evidence") pursuant to Rules 54, 89, 107 and 

120 of the Rules, submitting an affidavit signed by a potential Defence Witness TEN-3 which 

he claims represents a "new fact", decisive with regard to the charge of murder of a 

13-15 year old girl on 20 May 1994. On 26 September 2005, the PIosecution confidentially 

filed its "Re'ponse du Procureur h la eRequ2te de Monsieur Elit?zer Niyitegeka auxfins de 

E'admission d'un PIe'menr de p r m e  rwuveauw" (the "Prosecution's Response to Applicant's 

Request for Admission of New Evidence"), contesting the credibility both of the affidavit and 

of its author (potential Defence Witness TEN-3), and asserting that the said affidavit would 

not have affected the original verdict, On 11 October 2005, the Applicant filed pro se his 

confidential "M&noire en rkpiique 6 la Riponse du Ptocureur b Za ~Requtte de Monsieur 

Elikzer Ni~itegeka aux fins de l'admission d'un e fhen t  de prewe nouveaus" (the 

"Applicant's Brief in RepIy to Prosecution's Response to Request for Admission of New 

Evidence") in which he contests the Prosecution's arguments made in its Response. 

8. Two confidential documents appended to the Applicant's Request for Admission of 

New Evidence prompkd the Prosecution to file, on 26 August 2005, a "Motion to Request 

for an Investigation into Breach of Confidentiality pursuant to Rules 33 (A), 54, 73 (A) and 

107" (the "Prosecution's Motion for Investigation into Breach of Confidentiality"). The 

Prosecution requested that the Appeals Chamber direct the Registrar to conduct an 

investigation into the manner in which the Applicant received the two confidential documents 

and to inform the Chamber and the Prosecution of the outcome of the investigation; the 

Prosecution also requested that the Appeals Chamber disregard the two documents in 

considering the merits of ths Applicant's Third Request for Review (made in the ~ ~ ~ l i c k t ' s  

Request for Admission of New Evidence). The Applicant responded on 2 September 2005, 

again confidentially and pro se, in the "Re'ponse de Monsieur Eli&er Niyitegeka b la requtte 

du Procureur intitulee 'Motion to Request [an] Investigation into Breach of Confidentiality 

Pursuant to Rules 33 (A), 54, 73 (A) and 107"' (the "Applicant's Response to the 

Prosecution's Motion for hvestigation into Breach of Confidentiality"). By its confidential 

'Decision on the Prosecutor's Motion to Request an hvestigation into Breach of 

Confidentiality Pursuant to Rules 33 (A), 54'73 (A) and 107" filed on 2 November 2005 (the 

"Appeals Chamber Decision of 2 November2005"), the Appeals Chamber directed the 

Prosecution to conduct an investigation into both the circumstances and extent of the breach 

of confidentiality, and requested the Registrar to pmvide the Prosecution with the cooperation 

required in the conduct of thc investigations. The Appeals Chamber deferred its dccision on 

whether to disregard the content of the two documents to its decision on the Applicant's 

Case No. ICIR-96-14-R 30 June 2006 
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Request for Admission of New Evidknce and disrriissed the remainder of the Prosecution's 

Motion. 

9. On 10 Octobm 2005, Defence Counsel filed "Additional Submissions of Applicant 

made pursuant to Appeals Chamber Decision dated 20 June 2005 in the Matter of an 

Application for Review and/or Reconsideration and for Receipt of Evidence Pursuant to 

Article 25 and Rule 120, Rule 89 (C), Rule 1 15, Rule 54 and Rule 107" (the ' ' ~ ~ ~ l i c a n  t' s 

Additional Submissions"). Defence Counsel elaborates extensively on the alleged "new 

facts" and the "violations of Rule 68" previously argued by the Applicant, and relies on 

various additional arguments to show that the alleged 'hew facts" would have been "decisive 

factors" in both the decisions of the Trial Chamber and the Appeals Chamber, and thus that to 

ignore them would lead to a miscarriage of justice. On 25 October 2005, the Prosecution filed 

its 'Rosecutor's Response, with Confidential Appendices, to 'Additional Submissions of 

Applicant made pursuant to Appeals Chamber Decision dated 20 June 2005 in the matter of 

an Application for Review andlor Reconsideration and for Receipt of Evidence pursuant to 

Article 25 and Rule 120, Rule 89 (C), Rule 115, Rule 54 and Rule 107"' (the pr rose cut ion's 

Response with Confidential Appendices to the Applicant's Additional Submissions") further 

contesting the allegations of Rule 68 violations and noting that the additional submissions 

cxceed the scope ul the Appeals Chamber's decisions of 20 June nnd 28 September 2005. 

10. On 31 October 2005, the Applicant filed an "Extremely Urgent Defence Motion 

Pursuant to Rule 116 of the Rules of the International Criminal Tribunal for Rwanda, Seeking 

an Extension of Time" (the "Defence Motion for Extension of Time") to seek an extension of 

time to reply to the Prosecutor's Response with Confidential Appendices to the Additional 

Submissions. On 31 October 2005, the Prosecution filed the 'Trosecutor's Response to 

Extremely Urgent Defence Motion pursuant to Rule 116 of the Rules of the International 

Criminal Tribunal for Rwanda, Seeking an Extension of Time" (the 'Rosecution's Response 

to Defence Motion for Extension of Time") in which it did not oppose the extension of time 

requested by the Defence. By ihe "Prosecutor's Motion for Filing of Additional Material" 

(the ?Prosecution's Motion for Additional Material"), filed on the same date, the Prosecution 

sought to file video footage (labelled WOO-0030 and KV00-0030B) in response to a request 

from the Defence. In its ''Decision on [the] Extremely Urgent Defence Motion Seeking an 

Extension of Time pursuant to Rule 116 of the Rules of Procedure and Evidence and the 

Prosecution's Motion for Filing of Additional Material" filed on 2 November 2005 (the 

Second Appeals Chamber Decision of 2 November 2005), the Appeals Chamber granted the 

Defence motion and ordered the Defence to file a reply to the Prosecution's Response with 

Confidential Appendices to the Additional Submissions no later than 9 November 2005; 

C a ~ e  No. ICTR-!X- 14-R 
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secondly, it granted the Prosecution's Motion and directed the Prosecution to file two sets of 

the video footage referred to therein immediately upon receipt of the decision; and, thirdly, i t  

requested the Registrar immediately to communicate to Defence Counsel, by an express 

courier, one set of the additional materid. On the same day, the Defence confidentially filed 

its 'Provisional Applicant's Reply to Prosecutor's Response [dated 25/1012005] to 'Additional 

Submissions' of Applicant made pursuant to Appeals Chamber Decisions of 20 June 2005 

and 28 September 2005 in the Matter of an Application for Review and/or Reconsideration 

and for Receipt of Evidence pursuant to Article 25 and Rule 120, Rule 89(c), Rule 54 and 

Rule 107" (the "Provisional Reply to Prosecution's Response to the Additional 

Submissions"). 

11. On 10 November2005, the Defence filed the updated "Applicant's Reply to 

Prosecutor's Response [dated 25/10/2005] to 'Additional Submissions' of Applicant Made 

Pursuant to Appeals Chamber Decision of 20 June 2005 and 28 September 2005 in the Matter 

of an Application for Review and/or Reconsideration and for Receipt of Evidence pursuant to 

Article 25 and Rule 120, Rule 89 (C), Rule 54 and Rule 107" (the "Applicant's Reply to 

Prosecution's Response to Additional Submissions"), as corrected on 18 November 2005, to 

replace the Provisional Reply to Prosecution's Response to the Additional Submissions, 

Defence Counsel further elaborated on the alleged disclosure failure by the Prosecution, 

alleging in particular that the Prosecution had still not disclosed a "true and full copy" of the 

video footage labelled KV00-0030 and further questing that the Prosecution be directed to 

make continuing disclosure of all matters highlighted by the Applicant, 

- 
Case NO. ICTR-S14-R 35 30 June 2006 
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RegcrEte en rhvision du jqementrr8paration du pr6judice c a d  par la violawn, pm le Procumur, du 
R2glement et &s rPglernenrs incemes. 27 October 2004 (Applicant's Request for Review) 
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Violarion, par k Procureur, du Rsglemeru er des RZglements Inteme~, 6 December 2004 (Prosccutiqn's 
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Mdmire en REpZique Ir b Ripnse du Procurear du 18 mars 2005 au MemOin mppumntaire 5 Ia 
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Motion to Reqwt far an Invesrigation into Breach of Confidentiality pursumt to Rules 33 (A), 54'73 (A) 
and 1O7", 26 August ZOO5 (Prosocution's Motion For Investigation into Breach OF Confidentiality) 

R2ponse & Manrieur ElKzer Niyiregeka B la requtte du Procureur inn'wltfe 'Motion to Request [an] 
Investigation into Breach of Confidentialiry Pursuant to Rules 33 (A), 5 4  73 (A) and 107'' 
2 September 2005 (Applicant's Response to the Prosecution's Modon for Investigation into Breach of 
Confideuriality) 

Reponre $u Procurem ti la aRequ& de Monsieur El&er Njicegeko rucxfins de l'admission d'un e'l4ment 
de preuve nouwau~, 26 September 2065 (Prosecution's Respcmsc to AppIicant's Request For Admission of 
New Evidence.) 

Additional Submissions of Applicant mark pursuant to Appeals Chamber Dccisioa dared 20 June 2005 in 
the f i t t e r  of an Application for Review an&or Reconsideration and for Receipt of Evidence Pursuant to 
Article 25 and Rule 120, Rule 89 (C), Rule 115, RuIe 54 and RUle 107", 10 October 2005 (Applicant's 
Additional Submissions) 

Mhoire  en rt?plique d la Rkpohse du Procweur d la cuReqdre de Monsieur Eli&er Niyitegeka auxfinr de 
l'udmrlrsion d'un bBment de preuve nowems, 11 October2005 (Applicant's Brief in Reply to 
Prosecution's Response ro Request For Admission of New Evidence) 
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Prosecutor's Response, wirb Confldcntial' Appendices, to 'Additional Submissions of Applicm ma& 
pursuant to Appeals Chamber Decision datd 20 Junc 2005 in the m a m  of an Application for Review 
and/or Recousiderarias and for Receipt of Evidence p m a n t  to Article 25 and Rule 120, Rule 89 (C), Rule 
l1.5, RuIe 54 and Rule 107', 25 October2005 @3osecution's Response, with Confidential Appendices, to 
Applicant's Additional Submissions) 

Exhcrnely Urgent Defence Motion Pursuant to Rulc 116 of thc Rules of the Yntemationd Gidml  Tribunal 
for Rwanda, Seeking an Extension of Time. 31 October 2005 (Defence Motion for Extension of Time) 

Rosecutor's Response to Extremely Urgent Defence Motion pursuant to Rulc 116 of the Rule6 of thc 
Lnteamtional Criminal Tribunal for Rwanda, SCC& an Exmuion of Time, 31 Octobci2005 
(Pmccutiods Response to Defence Motion fbr Extension of Tie) 

Pmsecutor's Morion for F i g  of Additional Mated,  31 October2005 (Prosecution's Motion for 
Additional Material) 

Provisiosd Applicant's Reply to Prosecutor's Response [dated 25/10/2005] to 'Additional Submissions' of 
Applicant madc pursuant to Appeals Chamber Decisions of 20 June 2005 and 28 September 2005 in the 
Marter of an Applicaricm for Review andlor Reconsideration and for Receipt of Evidence pursuant to 
Article 25 and Rule 120, Rule 89(c). Rule 54 and Rule 107, 31 0ctobm2005 (Applicant's Provisional 
Rcply to Prosecution's Response to the Additional S ubraissions) 

Applicant's Reply to Rosecutor's Response [dated 25/10/2005] to 'Additional S~bmissioss' of Applicant 
Made Pursuant to Appenls Chambw Decision of 20 June 2005 and 28 September 2005 in the Matter of an 
Application for Review andlor Reconsideration and for Receipt of Evidence pursuant to Article 25 and Rule 
120, Rule 89 Q, Rulc 54 and Rule 107, 10 Ngvanber 2005 .(Applicant's Reply to Prosecution's Response 
to Additional Submissions) 
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