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1. The Appeals Chamber of the Intemational Criminal Tribunal for the Prosecution of Persons

Responsible for Genocide and Other Serious Violations of Intemational Humanitarian Law

Commined in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other

Such Violations Committcd in the Territory of Neighbouring States Between I January and

3l December 1994 ("Appeals Chambef' and "Tribunal", respectively) is seized of a motion filed

on 3 June 2010 by Aloys Ntabakuze ("Ntabakuze") requesting the Appeals Chamber to order the

Registru to take immediate action to secure the release of his Lead Counsel, Peter Erlinder

("Erlinder"), arrested in Rwanda on 28 May 2010, and order the Government of Rwanda to stop all

proceedings against his Lead Counsel.r

A. Background

2. On 28 May 2010, Erlinder was arrested in Kigali by Rwandan authorities on allegations of

"genocide dcnial".2 At the time of his arrest, Erlinder was in Rwanda for reasons unrelated to his

work at the Tribunal.3

3. On 3l May 2010, the Registrar of the Tribunat ("Registrar") addressed a note verbale to the

Rwandan Ministry of Foreign Affairs and Cooperation requesting clarification of the motives of

Erlinder's arrest and, in particular, inquiring whether the arrest was related to Erlinder's mandate as

Defence Counsel at the Tribunal.a On 2 June 2010, the Prosecutor General of Rwanda responded to

the note verbale indicating that the arrest of Erlinder was "not at all related to his assignments at the

ICTR',5

4, On 3 June 2010, Ntabakuzefiled the present Motion'

5. On ? June 2010, the High Court of Gasabo (Rwanda), sitting in Kabuga and at first instance,

found that "the Prosecution's grounds establishing that there is prima facie evidence of guilt against

Carl Peter Erlinder, charged with the crime of denying and minimizing the genocide and that of

spreading rumours likely to disrupt the security of Rwandans, have merit" and ordered that Erlinder

I Aloys Ntabakuzc's ExEemely Urgent Rcqucst for Injunctions Against thc Government of Rwanda foT the Illeg4

enosl of and Investigation ngdnsi lpad Counsel, P. Erlindar, for Slataments Madc in thc Cnurse of Appcllant's
Dcfence - Articlcs lg:2},28 A Z9 of mc Shtutc and Rute 54 of the RPE, 3 June 2010 ("Motion"), para. 25.
2 See Rcgistrar's Submissions Under Rule 33 (B) of thc Rulcs of Proccdurc and Evidcnce il !'cspcct of thc APPGals
CtrasrbciOrOcr to the Rcgistrar Datcd 9 Junc 2010, datcd l0 June 20lO filed I I June 2010 ("Registrar's Submissions

of ll Junc 2010'), para,4. Scc also Motion, Paras. 1' 2,
I See Motion, para. t.
' Regisuar's S'ubmissions of I I Juna 2010, para. 5, Sec also iDld., Annex l: Note Verbale from thc Registrar to thc

Ministcr of Foreign Affairs and Cooperation datcd 3l May 2010.
s Registrar's Subirissions of I I Juni 201Q para. 6. Sec ako iDid., Annex 2: Corrcspondencc from Mr' Martin Ngoga,

hosccutor Gencral of Rwanda, to thc Rcgistrar datod 2 June 2010'
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be provisionally detained for 30 days.6 In the course of the provisional release hearing, the

Rwandan Prosecutor's allegations against Erlinder focused on his writings but also made specific

references to Erlinder's statements as Defence Counsel before the Tribunal.t Upon review of the

Decision of the High Court of Gasabo, the Regisrar sent a second note verbale to the Rwandan

Ministry of Foreign Affairs and Cooperation requesting a formal copy of the charges against

Erlinder.s

6. On 9 June 2010, the Appeals Chamber instructed the Registrar to request the assistance of

the Rwandan authorities in obAining information regarding the nature and basis of the charges

against Erlinder. e The Registar immediately fansmitted the Appeals Chamber's Order of

9 June 2010 to the Rwandan Minisnry of Foreign Affairs and Cooperation via a third note

verbale.to On I I June 2010, the Registrar filed submissions pursuant to Rule 33(B) of the Rules

of Procedure and Evidence of the Tribunal ("Rules") setting out the steps taken thus far.l I

7. On 11 June 2010, the hosecution responded to the Motion, arguing that it should be

dismisscd in its entirety.rz Ntabakuze file.d his Reply on 15 June 2010.13

8. On 15 June 2010, the Regisuar filed further submissions indicating that the Registry had

consulted with the Office of Legal Affairs of the United Nations regarding the possible immunity of

Erlinder on the basis of the Decision of the High Coun of Gasabo and that the Office of Legal

Affairs had advised the Tribunal to assert Erlinder's immunity without delay. ro The Registrar

accordingly sent a fourth rwte verbale to the Rwandan Ministry of Foreign Affairs and Cooperation

asserting that Erlinder bencfited from immunity and requesting his immediate release.ls

6 See The public Prosccutor of he High Court of Gasabo v. Carl Pcnr Erlinder, Caso No. RONPJ06?8/KigINM' Court

Decision dared ? lunc zoig,iitcd uy-r.luuaruzc on I I lunc 2010 ('Decision of the High Court of Gasabo")' paras. 39
(p.20),40.
)Tr"-iioirio, of the High Court of Gasabo, paras. 7, 8, 10. see cf,ro Regisrrr's Submissions of I I June 2010, para. 7'
, n"b-rt JiSuurnisiois or il Jun" 2010, para. 8. See also ibid., Annex Sz Notc verbale from the Registrar to thc

Mini-stcr of Forcign Affairs and Cooporation datcd 9 June 2010'
tb.d;;]; il"dio ro Aoyr Nubaiozc's Motion for lnjunctions Against the Government of Rwanda Rcgarding thc

Arrast and Invostigation oficad Counscl Potcr Erlinder, 9 lune 2010 ('Orde' of 9 Junc 2010'), para. 4.
10 Rcsistrar's Subrnissions of II Junc 2010' para. 9.
It Rciistrar's Submissions of lt Juno 20lO paras.5-9.

" if;;;'; nopo*" to'etoys NtaUaku-zc's Extrcmely Urgcnt Requcst for Injunctions,Ag4nst thc Government of

Rwanda for thc Illegal Arrcsr oi and Invostigation Against Lcad C.ounscl, P. Erlindcr, for Statcments Madc in the

Course of Appcllant's Dcfcncd', I I lunc 2010 ("Responsc"), para' 12'
F ;fo1/- liirion for Injunctions Against thc Government of Rwanda for Illcgal Arrgst_o^f L-ca9 Counscl Pctcr Erlindcr
for S'taicments Madc in-the Courso-of Appellant's Dcfcnce - Articles 19,20,28 & 29 of thc statutic and Rulc 54,

15 lunc 2010 ('RcPlY").
il-r"nir* nrgisrtai;i Suumissions Undcr Rute 33 (B) oJ thc Rules, o_f Rocedure and Evidcnce in Respcct of tle
epp.Jr Ctrariucr Order to the Registrar Datcd 9 June 2010, 15 June 2010 ("Registrar's Submissions of 15 Junc 201(})'
paras. 5,6.
ft-n"Ertur', Submissions of 15 June 2010, para. _6. See ibid., Arurex: Note Verbale from the Registrar to thc Minister
of Foieign Affairs and Cooperation dated 15 June 2010'
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9. On 17 June 2010, Ntabakuze filed annexes to his Reply.r6 The same day, the High Court of

Rwanda at Kigali, ruling on Erlinder's appeal against the Decision of the High Court of Gasabo,

granted him bail "on health grounds".tT The High Court of Rwanda, however, ordered that

investigations into Erlinder's case proceed while he is not in detention.lE

10. On 2l June 2010, Ntabakuze filed an addendum to his Reply, in which he requested that the

Appeals Chambcr cndorse the findings of the Office of Legal Affairs and instruct the Registrar to

seek formal recognition of Erlinder's immunity and conftrmation of the discontinuance of all

proceedings against him. le

11. On?A June 2010, the Regisuar indicated that he was still awaiting aformal copy of the

charges brought against Erlinder.2o

L2. On 5 July 2010, Anatole Nsengiyumva submined that his Defence team supported and

associated itself with the Motion.2l

13. On 7 July 2010, the Appeals Chambcr issucd a further order for information relating to the

exact nature and basis of the charges against Erlinder.22 On 15 July 2010, the Registrar filed

submissions indicating that Rwanda had advised that Erlinder had not been formally charged and

that he had been detained as a susp€ct pending the completion of the ongoing investigations and

that he was subsequently released on bail on health grounds.B The materials which formed the basis

ro Anncxos to Rcply - Motion for Injunctions Against lhe Govcrnment of Rwanda for lltegal Anest of Lcad Counsel
Pctcr Erlindcr for Statomcnts Madc in thc Coursc of Appcllanf s Defencc - Articlcs 19,20,28 & 29 of the Statute and
Rulc 54, datcd l5 Juno 20lQ filcd 17 Junc 2010.
17 Addcndun to thc Urgent Motion for Extcnsion of Timc for Fiting of Brief in Rcply to Rcspondcnt's Bricf in Anatole
Nscngiyumva's Appcat, 2l Junc 2010, Annex Bz Carl Peter Erlinder v. Prosecution, High Court of Rwanda at Kigali,
Casc No. RPA 0646/10/HC/I$G, l7 Junc 2010 ('Dccision of High Court of Rwanda at Kigali"), para. 41. Sec also
Addendurr to Rcply - Motion for Injunctions Against the Governrnent of Rwanda for Illegal Amst of l*ad Counscl
Peter Erlindcr for Statements Made in thc Coursc of Appellant's Defence - Articlcs l9,ZO,28 & 29 of thc Statutc and
Rulc 54,2l Junc 2010 ("Addendum to Replf'), Annex, p. 5 ('tsail on Hcalth Grounds WiII Not Dctcr Prosecudon",
Officc of thc Spokespcrson for thc Rwanda Ministry of Forcign Affairs and Coopcration, l7 Junc 2010); Rcgistrar's
Furthcr Subrrissions Undcr Rule 33(B) of thc Rulcs of Proccdure and Evidcncc in Respcct of thc Appcals Chambcr's
Order Instructing the Rcgistrar to Scck Clarification from Rwandan Authoritics on the Modves of ths Arrcst of Pctcr

frlindcr, 24 Junc 2010 ("Rcgistrar's Subrnissions of24 June 2010"), para. 6.
'o Dccision of High Court of Rwanda at Kigali, pan. 42. Sce also Addendum to Rcply, Anncx p. 5 C'Bail on Hcalth
Grounds Will Not Dctcr Prosccution", Officc of thc Spokcspcrson for the Rwanda Ministry of Foreigr Affairs and
C^oopcration, 17 June 2010)l Regisuar's Submissions of 24 June 2010, para. 6.
'l Addcndum to Reply, para. 6.
t Rcgistrar's Submissions of 24 Junc 2010, para. ?.
zr Anatole Nsengiyumva's Support for "Thc Ntabakuze Motion for Injunction Against the Govcrnmcnt of Rwanda for
Illcgal Ancst of Lead Counscl Pctcr Erlindor for Statcmcnts Madc in thc Coursc of Appellant's Dcfcncc - Articles 19,
4,28, & 29 of rhc Statute and Rule 54" Dsted2d Juno 20lO darcd 4 July 2010, filed SJuly 2010, par8. 2.p 

Further Order in Rclation to Aloys Ntabakuc's Molion for Injunctions Against the Govcrnrncnt of Rwanda
Rcgarding the Ancst and Invostigation ofLcad Counsel Petor Brlindcr, 7 July 2010, para. 4.
D Rogistrar's Submissions Under Rule 33@) of thc Rulcs of Proccdure and Evidence on the Furthcr Order in Rctation
to Aloys Ntabdozc's Motion for Injunctions Against the Govcrnment of Rwanda Rcgarding thc Arrcst and
Invostigation of Lcad Counsel Petor Erlindsr, datcd 14 July 20lO filed 15 July 2010 ("Registrar's Submissions of
15 July 2010), para. 5.
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of the investigations for genocide denial disclosed by the Prosecutor General of Rwanda were

annexcd to the Registrar's submissions.a On 26July 2010, Ntabakuze filed further submissions on

Erlinder's immunity and on the materials annexed to the Registrar's Submissions of 15 July 2OLO.6

B. Submissions

14, Ntabakuze rcquests the Appeals Chamber to order the Registrar to take immediate action to

secure Erlinder's release and to stop all proceedings against him.26 He submits that, while Erlinder

was not in Rwanda in connection with his functions before the Tribunal, the Prosecutor of Rwanda

made it clear that the charges against him are directly connected to statements he made outside

Rwandg including bcfore the Tribunal in the course of Ntabakuze's defence.zT ln Ntabakuze's

view, these charges "constitute intimidation and serious interference with a legal procesr'28 *6

directly impact his rights to a fair and expeditious trial.2e ln this regard, he asserts that Erlinder, as

his Lead Counsel, benefits from functional immunityso and requests the Appeals Chamber to

endorse the position of the Office of Legal Affairs of the United Nations that Erlinder enjoys

immunity from the procecdings pending against him in Rwanda.3l

15. Ntabakuze also contends that Rwanda's exercise of its domestic jurisdiction is improper "as

it is based on an undefined offence, allegedly committed outside of Rwanda's territory, and which

has not only never been internationally recognised but is also protected in most jurisdictions by

laws protecting one's freedom of expression."32 He further argues, inter alia, that the arrest of and

charges against Erlinder "will also have the foreseeable result of substantially impeding other

dofence teams before thc Tribunal of performing their functions."33 Under these circumstances, he

contends that it is for the Tribunal to enjoin the Rwandan government "to refrain from interfering

with the functions of defence membe6, refrain from intimidating and harass[ing] defence members

on the basis of their functions before this Tribunal, and therefore to release Lead Counsel [...] with

immediate effect and to drop all charges brought against him."il

a Rcgistrar's Submissions of 15 July 2010, para" 7, Anncx l.
- Obscrvations on Rcgistrar's Submissions rc: Appcllant's Motion for Injunctions, Arising from the Illegal Arrcst of
Lcad Counscl Profcssor P€tcr Erlindcr for Public Discussion of Issucs Relatcd !o Appctlant's Dcfcncc, in Light of
Articlcs 19,24,28 & 29, Rulo 54 and, thc UN-OLA Immunity Ruling, 26 July 2010 ('Obscrvations of 26 July 2010').2o Motion, para.25.
"Motion,para. 16. Sccalsoibld.,pan.2;Reply,paras.5-9, 12;Obscrvationsof 26July2010,para, 17.2t Motion, pan. tS.
ze Motion, ians. o, ts, ZZ.
s Reply, piras, I l-17; Addcnduur to Rcply, para. 5; Obscrvgtions of 26 July 2010, para. 5.'' Addcndum lo Rcply, para. 6; Observations of 26 July 201O para. 2 (p. I l/1 l).
" Motion, para.22. Scc also ibid.gan, 17.
" Motion, pan.22. Scc also ibid., pu:a.20; Reply, paras. l8-21; Obscrvations of 26 July 2010, paras. 9, I8.a Motion, para, zg.
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16. The Prosecution responds that'the Motion should be denied in its entirety.35 It submits that

Ntabakuze has not dernonsnated that an injunction against the Rwandan govemment is warranted

givon that it is not yet established'that the chargos against Ertinder ralate to his work at the

Tribunal.r It asserts that he would only benefit from immunity fiom legal process in relation to

bords spoken or acts done in relation to his.position as Defence Cotmsel bcfore the Tribunal.3?

It firttrer submits that Nabakuze's right tci a fair and expeditious uial is not at present impeded

because all the eubmissions in his appeal have been filed and no date has besn set for the appeal

hearing,3s Finally, it submits that Ntobakuze.has not demonsrated ttrat Erlinder's arrest will impact

the ability of other defence counsel before the Tribunal to.fulfiI their mandarcs.3e In this respect, it

notes that other defence counsel working on cases before the Tribunal have not been affected.ao

17. In his Observations of 26 July 2010, rcgarding the materials submitted by Rwanda as

for4ing the basis of the investigation against Erlinder, Nabakuze contends that Erlinder's writings

and othei documents arise from his mandate wittr the Tribunal and either repeaq comrnent upon, or

contextualise arguments made tiefore the Tribunal.al In this regard, he iubmits that much of the

material refers to issues discussed in his final rial brief, closing argume,lrts, motions, exhibits, and

pencting grounds of appeal.a2 He further asserts that Erlinder was not the author of some of the

materidls.a3

C. Discussion

18, The Ap,peals Chanrber emphasizes that it will not lightly interrrene in the domestic
jtuisdiction of a state. As the Ctramber seized of Ntabakuze's appeal, however, it has the duty to
ensult the fairness of the proceedings in this case. To this end, it has competence under Article 28
of the Statute of the Tribunal ("Stafilte") and Rules 54 and 107 of the Rules to issue any related

order. Accordingly, the Appeals Chamber will only consider.whether Rwanda's exercise of its

domestic jurisdiction in Erlinder's case threatens the fairness of the proceedings in this case,
The Appeals Chamber will therefore not address Ntabakuze's arguments that are not relevant to

this enquiry. The Appeals Chamber thus tums to consider Ntabakuze's argument$ thht Erlinder
b€netits from functional immunity and that the legal process against Erlinder in Rwanda will
impede his ability !o adequatcly represent Ntabakuze in this case, thereby resulting in the
inftingement of Ntabakuze's right to a fair trial.

1n*ponsc, pata. L2.
In*bonsd pu*r. 4-6.
]j R*ponse, pam. 6.
ll Rcrponse, paras. 8,9, 12,
" Response, paras. 10, 12.
" Responsc, paxa. I 1.
"' Observations of 26 July 2010, para. 12,
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19. Article 29 of the Statutc, addressing the status, privileges, and immunities of the Tribunal,

provides that:

Otbcr porsons, ittcludng'thc accuscd, rcquirci at thc seat or mecting place of the.Intc,nrational
Tribunal for Rwanda shall bo accordod such trsatmont as is necossary for thc prorper functio'ning of
hc lntornational Tribunal for Rwanda.{

The Appeals Chamber considers that Defence Counsel fall within the category of persons required

at the seat or meeting place of the Tribunal and as such must be accorded such trea0nent as is

nes€ssary for the proper 'finrctioning of the Tribunal. The proper functioriing of the Tribunal

requires that Defence Counsel be able to investigate and present arguments in suppom of their

client's case without fear of repercussions against them for these actions. Without such assurance,

Dofence Counsel cannot be reasonably expected to adequately represent their clients,

20. Additionally, the Memorandum of Understanding Between the United Nations and the

Republic of Rwanda to Regulatc Matters of Mutual Concern.Relating to the OfEce in Rwanda of

the Intemafional Tribunal for Rwanda of 3 June 1999 ('Memorarfdum of Understaniting"),6 which

governs.the privileges and immunities of the Tribunal's operations in Rwanda, should also be taken

into account. Of particular rolevance to the present situation, the Memorandum of Underrtanding

provides that the government of Rwanda shall extcnd:

To other persons assigned to the Offise whose nasres shall bc cosununicatcd to the Govcrnmcnt of
Rwanda for that putposc, thc privileges and imnunitios accoded to cxpcrts orr urission for thc
United Nations, in accorrdancs with ertiOe tn of the Convention.6

Wittt rcspect to whether Defense Couneel fall within the meaning of,"other persons assigned to.ttre

Office", the Appeals Chamber notes that while Defence Counscl are not employees of the Tribunal

thcy are assigned or appointed by the Tribunal to their positions as Defenoe Counsel. Futhermore,

the procedures associated with Defence Counsel going on mission to Rwanda indicate that the

Tribunal considers Defence Counsel to be acting in official capacity and on assignment in
association with the Tribunal. For instance, Defence Counsel may request logistical support from
the Tribunal while performing their missions in Rwanda.aT

21. The Appeals Chamber ftrrttrer notes that the Memorandum of Understanding sets out the

rights and facilities grantcd to the Tribunal by the Govemment of Rwanda on its taritory.

a] OUservrtions of 26 July 2010, para. l4(a)-(c), G), ft), (l), (ur), (o), (q)-(u).
"'Observatione of26 July 2010, para. l4(c)-(f), (i), (k), (m), (p).
' stahilp, Articte 29(4).s United Natons Trcaty Scrios vol. 2066, p. 5.'6Mcurorandru of Un'tlcrslrnding" para.2, refening to Convontion on thc Privilogcs and Immunitics of rhc United
Nations, adoptcd by Gonoral Aesombly Resolution A/RBSI22(I)A, 13 Fcbnrary 1946 ("Convontion").
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Theso rights and facilities indlude various access rights such as the'tight to question victims and

witnesses, to gather evidcnce and all usefril information and to conduct investigations in the

fieldl'.a8 The Appeals Chadber.conside,rs thar, as.the righte of accoss o undertake investigations are

fundamentat io the preparation of the Defence case, in concluding the 'Memorandum of

Understanding it was conte,mplated that it applied to Defence Counsel as well as officials of the

Tribunal. Iirdeed, if the Memorandum of Understanding did not extend to Defence Counscl, the

right of equality.of arms would be meaningless as the Defence would have no guarantce of access

to potential wihesses.and evidence to allow them to prepare their case,

22. kr light of ttre procedural practice of the Tribunal as wcll as the purpose of the

Memorandum of Undershnding, the Appeals Chamber finds that Defence Counscl fall within the

meaning of 'bther psrsons assigned to the Office" and therefore af,e to be accorded the privileges

and immunities.due to exper-ts performing missions for the United Nations pursuantto Article VI of

the Convention.ae

23. Ttris is furttrer supported by the interpretation of the International Court of Justice as to who

can be considercd an exp€rt according to Section 22of tbe Convention:

The purposc of Scction 22 is nwcrthclcss cvidilt, naruely, to enable thc Unitcd Nations !o cntrust
missions to psrsons who do not havo the status of ah offisirl of tho Organization; End to guaraniec
them 'such pttvilogos and iuurmities as arr nccossary for tho independent sxo,roiso of thoir
functions'. The oxpertr thus appointod or clectrd tnay or may not be remurcratcd may or.may not
havc a contract, nay be grvcn a task rcquiring wuk over a lcngthy pctiod or a shst timc. Tho
essencc of the mattcr lies not in their aOninisfativc position but in the naErp of their missiqr.$

Applying this reasoning to Defence Counsdl on mission, ttre Appeals Chanitbr concludes ttrat they

are to be considered erperts on mission within the meaning of the Convention. While Defence

Counsel are not officials of the Tribunal, some guarantee is necessary for the independent exercise

of their Tribunal assigned functions which are integral to its functioning. Accordingly, the nature of

thcir mission, which is to ongage in preparations for proceedings before the Tribunal, is the defining

factor in granting them such privileges and immunities as granted to experts on mission - not their

adminishative stetus with the Tribunal.

'?,$cc Rcqucst for Logistical Support in Kigali on Mission Assignmcnt forn. $ce also rfVork Schpdule form which
roquircs tbat thc Rcgucst for Logistical Support forursbe submitted to thc Dofcnoo Counscl and Detcntion Manage,nont
S_action at loast 2.5 worldng days beforc the mission starts,
n Mcmorandum of Undc'rsundin& para. 3(vi), CIher righb providcd fq include thc freedom of movcmcnt in Rwanda,
right of accoos b ptieons, thc right tro accoss all docunenls tbo concultation of which may b nooessry for tho srnooth
functioning of thc Officc, thc right to nake diroct contact with mtional and local authoritios, including thc arsred
forcos' individuale, intcf,govcNnmcntal and non'govenutonlal orgrnisations, privatc institutiqrs and the media,
Mcnorandum of Understanding para. 3(ii)-(v), (vii).
'e Convontion on the hivilogos-an<l ftnnunitios of thc United Nations, adoptcd by General Asscmbly Rcsolution
A/RES/22(I)A 13 Fobruary 1946.
s eppfcOitity of Artiole VI, Sectiolt 22, of tlrc Convontion on thc Privitoges and Irrmunitios of thc United Nations,
Advisory Otrniont, I.CJ. Rcports 1989, para.47.
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2/+, The Appeals Chamber also notes that the response of the Prose,cutor General of Rwanda to

the Regietrar's invocation of the Memorandum of Understanding as affording to persons carrying

out ftrnctions on behalf of the Tribunal, such as Defence Counsel, the immunities providcd fo'r in

Article VI of ftre Conventionsl reflects support for the application of the relevant prorrisions of the

Memorandum of Understanding'to Dcfence Counsel of.the Tribunal operating in Rwanda: "[..,] I

wish to state on record, that [Erlinder's] arrest.is not at all rclated to his assignments at the ICTR

and that we remain in full compliance with the provisions of the memorandum of undersunding

[g]overnfiing our oooperation'.52

25. Artiole VI of the Conve,ntion provides thbt experts performing missions for the United

Nations shall be accorded such privileges and immunities as are necessary for the indcpcndent

exercise of their functions during ttre period of their missions. In particular, Section 22 of Article VI

of the Convention, invoked in the Registar'snote verbale of 15 June 2010,53 provides that:

Experts (othcr thsr officials corning wiftrin thc scopc of Articto V) perforrdng nissions for thc
Unitcd Nations shall be accordcd such privilcges. and isrmunitie$ as att nccassary fm the
indc,pcndcnt oxcrsisa of their functions during ttrc period of their missions, including thc time
spent on joumEys in connection with their missious. In particular thcy shall bo accorded:

(a) irnrrunity fronr porsonal arrost or dotsntion and ftom soiarc of thcir pcrsonal baggage;

(b) in respcct of words spokon or writton and acts dono by thom in tho courso of lbc pcrforrunce
sf thoir rnission, irnnunity fro'rr logal prtrcoss of overy kind. This imrtuntty from legal ppcoss
shall continuc to bc accorded notwithstanding that thc pcrsons concsrned arc no longer employcd
on missions fq the Unitod Nations; [. ..]

26. Accordingly, Defence Counsel benefft ftorr irnmunity'from personal arrest or detention

while pcrforrring their duties assigned by tho Tribunal and also with respect to worrds spoken or

writtcn and acts done by them in the course of the performance of their duties as Defence Counsel

before thc Tribunal, in order to allow for the proper functioning of the Tribunal in accordance with

srRcgstrar's Submissions of 11 June 2010, Anuex lt Note Verbale from the Rcgistrar !o the Ministtr of Forcign
Affairs and Coopemtion datcd 31 May 2010 ('Ttrc ICTR anachcs thc umost irportance to the raspoct of thc imrnunity
which Dofsncc Counscl aseigned to casos bcfore [tho] ICTR onjoy, whon thoy carry out thc mandate vestcd on tbcm by

[thc] ICIR. [... The] ICIR. wishcs to rccall the 3 June 1999 Mcuronndum of Unde,rstanding (MOU) Bctwccn thc
Unitod Nations and ttrc Ropublic of Rwanda to Rcgulato Mattcrs of Munral Concern Rolating to The Officc in Rwanda
of thc Intsrnational Criminal Tribunal for Rwanda. Pursuant to the said MOU, Rwanda will cxtcnd to pcrsonc carrying
out functions qr bcbalf of [t]r] ICIR, including cxpcrts on mission, the same privilegcs and immunitics, as providcd
for in Artictcs VI and VII of tho Gcncral UN Convcntion on the Privilegos and lununitios to which thc Republic of
Rwanda is a party."). Sce also RogisEal's Submissions of 15 Junc 2010, Anncx: Nou Verbale from thc Rogistrar to the
Ministcr of Forsign Affdr8 and Coopcration datcd 15 June 2010.
52 Rogistrar's SubmisEions of I I Junc 2010, Annex 2: Ccrccpondonce fron Mr. Mattin Ntogc Procccutor Gencral of
Rwanda, to the Rogistrar of thc Tribrmal d*d 2 June 2010. See also Regisru's Submissions of 15 July 2010, para. 9
(The Rwandan Prosccutq Gcncral also sbessed that Mr. Erlindcr's Errcst $ras not bascd on his work bcfsre this
Tribund and cluificd thar hc would rcspoct any conflicting judicial finding of the ICTR. In this respect, he indicatcd 8o
tho Prosident of the ICTR that hc stands rcady o rEnove any discloscd docunents that might bc deemcd to be linked to
thc ICTR busincos.").
53 Registrar's Submissions of 15 June 2010, Annsx Note VerMe ftqm thc Rcgisnar to thc Ministcr of Foroigrr Affairs
and Cooperation datcd 15 Junc 2010.
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Article 29 of the Statute, In qght of this, the Appeals,Charnber trns to consider.whether Erlinder

benefited ftom immunity in relation to his arrest and investigation in Rwanda.

n. The Appeals Chunber recalls that; at the tirne of his arrest, Erlindar was not in Rwanda in

his capacity as Ntabakuze's Defence Counscl. He was therefsre not immune from pcrsonal arrest or

detention as provided for under Section 22(a) of Article VI of the Convention. Nonetheless,

Erlinder be,nefits fronr immunity from legal process in respect of words spoken or writen and acts

done by hfun in the ooume of his rqnoec,ntation of Ntabahze before the Tribunal.

28. The vast majority of the material submitted by Rwanda as forming the basis for'the

invostigation of Erlinder consists of artiCles written in Erlinder's private or academic capacity on

issues rangrng from the Rwandan presidential candidate, Victoire trngabire,5a the atleged role ptayed

by Rwanda in the Demosratic Republic of the Congo,55 the alleged role of the Rwandan Pauiotic

Front ("RPF') and President Paul Kagame in the shooting down of hesident Juv6nal

Habyarirnana's plane and the .ensuing genocide,s6 and the alleged related cover-up by the United

Stat€s and the United Kingdom,sT Some of the documents are also media r€ports by other autho'rs

a Registrar's Sub,missions of 15 July 20lO jdrmoxes l(d) ("RwandaPresidenfi candidatc Vicriirc Ingabire - punishcd

for in-dependont thinkiqg?' by P*cr Eilindcr, Black Stu Ncwe, 14 May 2010); l(n) ("Pcmonally Hantl Dolivercd -

Opcn Lctted'by Potcr Erlinder' 6.May 2010).
I'iigi-drir duurnt*rionr of is futy 201d, tuinexes Ig) ('U.S.ru.K. A$o Grab CongoX'ichas3_nd Millions Dii

2001b3 UN Expert Rcports" by.Pctcr Erlindor, Global Rescarcb 4 Novemb€r 2003); 1(h) (Former Chigf uN Rwanda

noroot*, e,uia Del Pontc: ;Obaota Wr-Ctincs Nominac - Courplicit in War Gimes Cover'up.' Does Obams

Know.,,, or Care?' by Potpr Erliniior, undatcd); 1(I) ("'GcnociderVar-Crimcs Covcrup and UN_F'dsification of

iirr*yf The Untolit Stoty ot Suppiriirsed l$I'Prosecutors' Memoirs uid thc Reaboltt{k oJ tib UN fntcrirafiondl

Ctimi;d Tribunals" by Pitcr Erlin-der, paper prrasented at the Intcrnadonal Clinrinal Bar Arsociation Confcrcncc,

Sarcaona, 12 Mardh2blo); 1(s) ("Ths titsmtionat Criminal Tribunal for Rwanda: A Modol for Justicc u Juidically

Created,Victor's Impunity'?' by Peter Erlindsr, paper prese'ntcd at La_jttsticc intcnutiotul lsicj attjourd'i4r', Pris,

30, 3l May ZO0S); i(u) (fno ifoat Authors of the Congo Crimos. Nkunda has bcon arroetcd but who wiII arrest

Kasano?' Lv Pctcr Ertindct, Global Rcsoarch, 2 February 2009)'
idf"girrr" Sub,missions of t5 July 2010, Anncxpe 1(a) C'Bush and Other lVar Criminals Mcet in Rwurda: Tha Groat
,Rwanda Gcnocide' - Covcnry'' tV p"tcr Erlindc,r, Globat Rcscarch, undated); l(g) (:U.S.ru.K. Allies Grab Congo

Richcs and Millions pie ZOOt-Og UN Expcrt Rqrcrts" by Pctcr Erlinder, GIobaI Rosoarctr, 4 Novfi$€r 2008);

igj (..Cenocide1yar-Cri6es Cwer-up anO Utl Fakification of History:' Thc _Untold qtory_ of Suppressed UN

P-re"utrr' Mc,lnoirs and the Realpohttk of thc UN International Criminal Tribunals" by Pator Erlindcr, paper

prosontcd at the Intcrnational Criminil Bar Association Confcrencc, Barcelona, 12 March 2010); 1(q) ('Opcn Lottcr to

itrime Ministc,r Harpcr; Rcgarding State Visit of Cunent Prcsident of Rwanda' by Pgtcn Erlildcr' 6 April_ 2006);

l(s) (.Thc Intcrnational dminal Tribunal fqr Rwanda: A Model for Justice ot Juridically Created' 'Victor's

Impunity'?' by Pcter Erlind€f, papar prosontpd tt It justice internotiorul lsicl quiorrd'lwi, Paris,30, 31 May 2008).
tt Rcgsirat's Submisgions of 1-5 July2Ol0 Anncxos 1(a) Ctsuctr and Other IVar Criurinals Moct in Rwanda: The Ciroat
,Rwairda Gcnocide' - Covcrup" by Patcr Erlindcr, Global Rcscarclr, undated); 1(h) ('Tormcr Chiof UN Rwanda

Prosocutor, Carla Dcl Ponts 'Obasra Wr-Ctimas Norrinee - Conrplicit in War Crirros Cover'up" Does Obanu

Knour..,. or CarcT' by Peter Erlindcr); l0) C"Gonocide/War-Crimes Cover-up ua Ull !{$fication of History:'

The Untold Story of 
'suppressed 

lJN Prosccutors' Me,moirs and thc Realpolitik of tbe UN Int€mational Criminal
Tribunals" by Petcr Erlinicr, paper proecntod at tho Intcrnational Criminal Bar Assoc-iation Confertncc, Barcclona'

12 Mrch 2010); 1(o) ("Irttqs on Rwanda: Potcr [!]rlinder's tpsponse to tho articlc'Rwanda: Pcrpatrators of gcnocidc
jailcd"' Uy netoi ertincicr, World Sociatist Wobsitc, 13 February 2009); l(s) (The International Criminal Tribunal for
-Rwanda: 

A Modcl fu Justicc or Juridicat$ Created 'Victor's Impunity'?'by Potcr Erlinder, papcrprcsented at Ia
jwtice intcrnatiowllsi,Q aujourd'hui,Pwis, 3O 3l_May 200J); tt1) tfltp Real Authms of the Congo Crimes' Nkunda
has bcon arostad buwhb will arrest Kagamo?' by Potcr Erlindcr, Global Rosaarch, 2 Fobruary 2009)'
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on similr issues refcrring to Erlinder,ss and conferpnce progEallrmes and not€s on conferencc

p,rocccdings in which Erlinder participated.5e Thet" is also a cqpy of a case fitcd in ttre United

States against hcsident Paul Kagame and others by the widows of Presidents llabyarimana and

Ntaryamira whom Erlinder is representing.o While some of these documpnts comment upon the

Bagosora et aI. case and in some oases refer to evidence tendered in ttrat case,6t they constitute

privato cornrnsntary on the case rather than words spoken or written in the cottrse of Erlinder's

representa$on of Ntabakuze in the Bagosora et al. casr-, Accordingly, Erlinder does not benefit

from immunity from legal'process in respect of those maErials.

Zg. However, there is one document entitled 'Military.I - Convicting Major Ntabakuze Would

be an .Offence to Comrton Sense"' which is an Hirondelle News article dated 31 May 2007

reporting on the clbsing,arguments Erlinder made on behalf of Ntabaluze in the Bagosora et al.

case.62 The article summarises Brlinder's arguments before the tibunal and 'quotes some of his

submissions in the case, The Appeals Chanrber finds that proceeding against Erlindel on the basis

of sdbmissions he made in,the course of Ntribakuze's closing arguments before the Tribunal

violates his functiondl immunity frorr legal process for words spoken or writte,n in the course of his

functions before the Tribunal. The Appeats Charrber considers that this interferes with the proper

functioning of the Tribunal, which reguires that Defence Counsel be free to advance arguments in

theif client's case without fear of prosecution.

5s Registsr's Suburissions of 15 July 2010, Anncxcs 1(c) ('Afiica's Fomalc Mandola? Vicoirc Ingabir6 Umuoza on

triafry ,*nnie Gardson, UnltcaProgteedvos,org, 20 Mry 2010); (f)("NBsga.Confrrms Pnrposo'of fThou$ht'Ctimo'

C511.C* ,Shut-Up Victoirc Ingabirc;and Potitical Oppositionl", FDU wcbsito, 14 May 2010); l(i) ('Thc Rwanda Hit

List-Revisionis"t, Ortiut -ittc Genocide Conspiracy tr", by Keith Harnou Snow, The Aftican Bxecutivc, April

ZOlbl itiiC"lVtat Rsally Happencd in Rwurda?"by Cirristian Davenportand Ailan C. St6t, Millcr-McCunc Onli_ n-q'

O OctbUsr'iOOS); t(trt) ("t a'ivsuit allcgcs Rwandrn Prcsident riggerrcd Rwurda Genocide", undarcd); l(p) ('U.S'

i.*y* o O"forii Vicioiir Ingabirr, nfut fomato presidcntial candidatc il Rwanda - lailed by hesident Gcn. Paul

i<"i,-tJ Uy fnto-"rionat guianitrian Law Instiiute, dtuect€d by Petcr Erlindcr, San Francisco Bay Vicw, 23 Aptril

2010).
ttRogirttrt't Suburissione of 15 July 2010, Anncxos l(D ("The Sccond Intcmational Giminal Defelcc Confcroncc:
,Lcss;ns frsm the Defanse at thc Ad Hoc UN Ttibunals, urd Prospccts for Intsmational Justice at the ICC"', Brussels,

Zl-23 May 2010); l(t) ('I)ste des prhennilonf',_Bnrsrels; 2l-23 May 2010); 1(v) ("Compte'rend'u de b confdrettce

TPIR: soi hhrttagc du pinc dc vue de b D4fense, La Heyc, I'l'16 nmembre !!o9')'dfogistrat's Suirnissions of 15 Juty 2010;Annox L(r) (Habyarimarw ryU \laOamtra v' Paul Kagare et al.,UntteA

Stutd Usict Cou( for thc Wcstcrn Distict of Oklahoma, Case No. Civ-1O437-W, Complaint With Jury Demand,

undated).
dt S"" nugiraot's Sub,miseio,ns of 15 Juty 20lQ fuincxes l(b) CRwanda: NoConspiracy, No Gcnocidc?lanning'.. No

Gcnocide-?" by pctcr Erlindc,r, Jrnist, z3'Dcccsrbsr 2008)l l(l) C"Gonocidc/a,ar-Crines Cover-up and I'IN Fdsilication

of History:'itre UntotO Story of Suppresscd UN hosocutors' Menoirs and thc Realpolitk of the UN Intcruational

Criurinat'TriUunals' by Petcr Erlindcr, papq presentcd at the International Criminal Bar Association C.onfc,rcncc,

Barcplona, 12 Mrch 20f 0); l(o) ("I.ctE$ on Rwanda: Petcr [E]rlinder's rrqrons€ to the rticlc 'Rwahdr: PcrpcEators

of gcnocide jailcd'' by Pctcr Erlindcr, World Sosiatisl 'tVcbsite, 13 Fcb'nrary 20091 1(S) ( Thc Intemational Criminal

Tribunal fg1 Rwanda: A Model for Justicc or luridically Craated'Victq's hnpunity'?' by Feter Erlindor, papcr

pro,scnrcd atLo justice intenutionallsicla4jovrd'lw',Paris,30,3l]ttlay?9p8l; ttul (TheRcal Authors of the_Co_ngo'Ctim*s. 
Nkundi has.bcen arnestpd bui who will an'est Krganc?' by Pcte'r Erlindc't, Global Rescarch, 2 February 2009).

o Rogistrar's Submigsions of 15 July 2010, Anncx 1(c) ("Military I - Convicting Majm Ntabalozc Would be 'An

Offc,nce to Comnon Scnse"', Hirondclle News' 3l May 2007)'
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30, The Appeals Ctraniber recalls Rwanda's intention to r€spect Erlinder's functional

immurity,g and strossos the need to rcspect it. Ntabakuze's"right to a fair trial cannot be protected

where Erlinder,faces investigation or p,rosecution in Rwanda oq the basis of words spoken or

vrinen in the course of his representation of Ntabakuze before the Tribunal.

D. Dtsposltion

31. Fsr the forcgoing r€agons, .the Appoals Chambor, Pu$uant to Articles 19,20;28, and 29 of

the Statute and Rules 54 and 107 of the Rules,

ALLOWS ttre Motion in Part;

REqIIESTS the Republic of Rwanda to desist from proceeding against Erlinder in. relation to

wo,rds spoken or written in the course of his representation of Ntabakuze before the Tribunal; and

DISI\ffiSSES the remainder of the Motion.

Done in English and French, the English version being authoritative.

Done this sixth day of October 2010'
At Ttre Hague,
TheNetherlands.

[Seal of the Tribunal]

ffi ge atrick R in$on

o Regislrar's Suburissions of 15 July 2010, para' 9'


