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1.  The Appeals Chamber of the International ~ & i n a l  Ribunal' for the hose&ion of ~ k . o n s  : . . . , 

. . Responsible for Genocide and Other serious 'violations o f  Intematiqnal ~um&farian 
. , 

~om&tted in the Territory of Rwanda ahd Rwandan Citizens'~es~c&sible for ~e&ide  &0th&. 
. . . . 

'. ' serious Violations ~dmmitted in the Territory of Neighbquring.States, between 1 January and 31 . . . ' 

, . .December 1994 ("Appeals Chamber" , and . " ~ r i b u d ' ,  iespectively) is seized with an interlocutory .. ' ' . , 

appeal Ned by Joseph ~ z i r o k r a '  against the Trial Chamber's oral decision of 16$ebruary 2006.' , 

.. This appeal raises . , issues of whether the ~ * a l  '~hpber 'provided'Mi Nzirorera with adeq- time .' i 

. to prepare for cross-exeation of a wituess followkg the Prosecution's. late discl6sure of ' ,  

. . ' ' potentially exculpatory materid that &s relevant that crois&aminatio~ as well &' whether ir .. I 

,. . 

applied 'the..correct' &ndard 'and followed proper procedures in declining t i  order addi&nal I . . 
. . 

' , , disclosure. , .  , . . . . ,  . , ,  
. . . , ,  . ,, , I . . , . . . 

I 
. . BACKGROUND . ' . . . ,  , . I 

. , 
, , . . , 

. .  , , , , 

' The trial in which this appeal arises is the initial stages'of ttie Prosecution case. The trial" : 
. , originally commenced on 27 Ndvemb6r.2003 before a section of Trial Chamber The Defence 

" : skcessfully challenged the composition of the Bench, and the Appeals Chamber ordered the trial to 

. ' . :commence de novo? 'The trial restked on 19 September 2005: and the Trial chamber heard two 

witnesses during ' t h e k t  session, which lasted until 28 October 2005.. . . 
, . , '  

. ,  . . . . . 
, , , . 

, . .  3. ' 0d 6 February , . 2006. before the co&ce&nt of the: second . . trial session, Mr: h r o r e r a  

.requested d e  i m & t e  disclosure of rnaterikrelevant to the tes&ny bf each of the witn&es . .  , 

scheduled to be heard during the upcoming He claimed that rhe Prosecution bad failed to 
, . 

povide' &e &aterials i n  violation 'of its obligations under Rules 66(A)(ii) and 68 of .the ~ u l d  of 

. . 
', Ppqedure and Evidence of. the Tribunal r~ules")?.~s a iemedy, he sought a sixty day stay of ' . 

. . , 

proceedings.8 . . . , . . . . 
, - " .  , . 

, , , .  . . , .  . 
, . ,  , , . , 

, . 

' The Prosecutor v .Edouard ffireAm er al., case No. ICl'R-984M73.6, ~ose~h~Zir0'1em's htcrbc~t& A p p d  ' :, 

' , from Decision Denying, Morion for Stay of Proceedings and Request for Stay Pending A p p a  Ned 7 March 2006 
: . . ' ("Nzirorera Appeal"). .Mahieu NgLumparse frled a brief in support of the Nzitorcra Appeal. See The Prosrcutor v. 

& h a r d  Karerneru rr uL, Czw No. IGTR-9844AR73.6, M6moire. & M. Ngiturnpaue aw somien du Nzirorera's. 
. . 

' Interlocutory Appcal from Deci+n Denying Motion for Stay 'of Proceedings g d  Request fcr Stay Pending Appeal, 
Ned 10 March 2006 ("N-pntsc Submissiom"). The Rasecution responded in The Prosecutor v. Edouard ' 
Kgrerncra el al., Case No. I--9WAR73.6, Prosecutor's Response to "Joseph Nzimmrn's IntcrlocuIo~ Appcal 

' from Decision Denying Motion for Stay of ~o&edings and Request for Sray , . Pending Appeal", filed 17 Marcb 2006 
c'Prosecuti~ Rcspon!e"). Mr. N$rorera tiled a reply on 21 March 2006. . . 
' The Prosecutor v. Edouard.Kanmera et aL, Case No. ICTR-9WT. Oral ~ecision, T. 16 February 2006 pp. 2-10 ,. 

, . $Impugned Decision"). , . 
Impugncd Decision, p. 8. 

4 The Prosecutor v,. &do&td Karmrra er aL, Case No. ICTR-98-44hl5bis.2, ~ c k  for ~ & i m  on I n t a l o c ~ t ~  
Appeals Rcgardin: Contioution of Pro&gs $th a Substitut~ fudge and 9n Ntirorcm's Motion for Lea% to 
Consider New Material. 22 October 2004. ' - , . ' . . ,  . 

2 8  April 2006 
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, , . . , . . . 
: 4 .  . , . In the,Impugned Decision, the T& ~h&ibe r . a i eed  that the ~rokcution bad failed to ' . ,  

, .. , , .  . , 

, coiuply with its disclosure obligations in respect of some ofthe material sought by MI. N Z U O ~ ?  
, ,  , . 

I . However, it dicliped to&.y the pro&edings.'O In addition, the Trial Chamber refused to order the , . . , , 
. . . ,, , , , , . .  , . 

productidn'of <th& rnat=rial,,based on the Pr~secution's undertaking that it eithk did not pqssess. , ' . 
, , 

: -the docum6nts or that they 'were' not exculpatory." O v a  bh. ~zirorera's objection, the Trial .: . , . . , . .  . . 

chamber cornm&+xl the testimony of ~ i & s  UB." Thi, &stimonY of ,Witness UB covered the 
, , 

. . . , , . .  . , .  

entire second ,. . trial session:runnin~ from 16 F+mary until 15 M m h  2006.  he ,thinl'trial st&ion is 
: , .  

schedukd td commqnce on 1 5 , ~ a ~  2006. . . 
. . , , 

, . . ,  , , 
, , '  

.. . 

k Ground 1: ~l legntioi  that the Trial ~ha&ber ~ r & d  in Failing , .  to . Piovide a.Rernedy for : ' 
' 

, 
. . . . .  . . ~ u l e  66 and Rule 68 ~i&tions It ~ o n n d ' t o ~ a v e  Been Established . . .  , , I 

, . , . . ,  :, 
. , . . . , ,  . , 

, , , . .  , . ., . , , . , . . , 

5.  ' ~ n d & h i s  Grst gro&d,of appeal, Mr. Nzeorera focuses his,subd$sion on Rule 68 violations. , 

' 

I I 

. b&g on' the testimony of Witness b ,13 ' the only witness ultimqly heard during t& second trial I 
. . 

' sessibn. ~ h e s k  violatio& incl&the late disclosure of a judgement of a ~wandon.&ourt'im~~icatin~ , , 
, . . 

, , 
Wifheness~B. in killings'4 .& .well & statemkts of two .&dividuals further incriminating the ., 

. , , .  : . wit~ess.'~ Mr. Nzirorera'argqei that, having found . serious , violations if the'~ose&tion'sdisclosuree . 
- ' 

, . , obligations, the Trid Chamber erred is a matter of law by failing to ixovide' him with adequate time . , 
. , 

' 16 
, andfacilities to pepare his defencdin violation of biikghts under Article 20(4)@) of rhe ~k tu te .  , 

. . ,  , . , , . .  
, , 

. . , . . 
6. The Trial Chamber determind that, in the circu&rances of the c&=, no prejudice resulted - '  ' . . 
fro& the late diiclosures .becausb I+. Nzirorera had some knowledge of, the material, and the 

. . .  , . 

. ' Prosecution provided the d&xmenk at the outset of the witness's testimony." Mr. Nziroma .' 

. disagrees with this assessme+: ad submits that he suffered prejudice because, . . in order to'iroperly 

challenge Wita&ss,UB's credibility based on the magrial; he needed time to "digest" the material 
. . 

, . .. . . . , .  
. ,  , .  . I ,  . . , . 

Impugned Decision, pp. 3, 4, 6-8. The Tria'chambci f&d disclosure 'violations id reipectof Witness.? UB; GFA.' . ' 

GBU. AWB, ALG;HH, Omar Semhago, md e d e d  Mbonyuakizk Impugne6Decisionpp. 3,4,6-8: , , 

. . : % l o  Impugned Decision, pp. 8-10. The Appeals ChamMr ohervpr tha\.given the trial schedule. Mr. ~z~orera'r&eivtd , 

. , 
the sixty day delay that hc sough! with respect to all wiules+?s:orher than Witnesses Mbonynkiza and . UB, . who b v c  , , 

already test3ied. ' . , ' , , . , , ,  . 
' . " Impugned Decision, pp. 5-7, . . 

. . , . 
,., ,. : , . . . , , 

' Decision pp- 8. 9. I .. . . .  . , 
. ~i Nzirom Appeal. paras. 73-92. : . . ' . , . . .  .. . I 

, , , , 

. . l4 NZiTOrem Apped, p a n  77.. Thi Rqsecutioa. dis&od'thiu judgement in'~in~arwarida on.13 Fcbru;ny 2006:.1t w k  
. W a t e d  ir~Edrmrilly for rhe parries into French and E n g h h  on 16 February 2006 on an cxpcditd basis at the ~4uest  of 
. , . the Trial Chamber. The judgement, con(;iins allegarions of fwtekn individuals implioating Wihess UB in various '. . ' .  

' , U g s .  See NzLorera Appeal, pam:78; ImPugnd Deckion, p. 9. p e  Appds  Cbambcr observes . . .  that the Prorecueion 
' . o b W  lhe Rwmdan judgement on 10 Fcbruary 2006. T. 13 February 2006 pp. 12.13. , , 

, . . . . , 

' . , 'Is ~zirorera Appeal, para 80. ' ' , . I .. . 
. ,I6 Nzimrem Appeal, paras. 75-82. ' ' " .' , ' .  . . 

I' Impugned I%ksioL p. 8. , , 
Casc No: Im-98-44-AR73.6 .' ' " 
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: , '. ' ,  , , .  . . . . . . . , . . 

, . . , 

, arid to interview the &hiduds whose. kegations underlie it?' In re$onse, the ~~oseclution argues 
. , .  . ,  . 

th$ I&. ~ z i r & r a  had noright to a stay of ,proc&djngs in the cir&nstances of the case." 
. , . ,. . . . 

. . _(. . , 
, . . . .  

. . . 7. . . ,  . The . ~rosecution's oblig&n . t6hisclose . potentially exculpat&y pawrial. is es&ntid.to a fair 
, ,  : , , .  , , ,  \ 

trial.? ~owevei ,  nqt violation, of this important obligation implic&a 'violation pf an . , 

.., . . 
" , . : accused7s'fair trial: rights, yarran@ng a'rkmedy.21.'~ a ~ u l e 6 8  disclosure i s  extensiv;, parti& are . .  . 

, ., , . 

. .entitled ta r&pest.A adjbmment hi order to properly prepare themselves.? The authority best 
. . 

. piaced to determine :what time is sdficient for m' a&sed to prepare his defence is &'Trial 
. , . , 

. , Chamber conducting &,&e.*'. 
;', . ;. . , ' .  , , . . . . , . ' . ,  . , . .  . . . , . . .. , . , . 

' . . : 8. : Nlr. ~zir&era raised the issue bf his need for invktiiations arising fromthe late disclosure , . 
. . . . .  

- , , before the Trial &imber.% In the & u k k  Decision, the Trial ~h&ber ex&essly considered the .I 
, , .  , 

,. -impacr of the' late disclo& on ~ r . : ,~z i&era ' s  ability & orepare f o r ~ i m k s s  UB's testimony and ' . . .  

.'.dete&ned that 'the late ,&sclosure kould not interfere with. effective cross-examination." 
. . 

' . ~dhe&ore ,  ... the'Trial , Chamber noted *at it'wbuld provide &ropriat&additibnal . . relief on a case- . , I 
, . 

, . 
. by-&e.basis and. hdicked thatit ;kght be appropriate , , td recall thewitness if further investigations . , : 

. , ... . 
' . 

" - : w & m d  . , additional 'cr~sslexamiktion.~ In the present circumstances, the , Appeals Chamber 

, cannot say that the Trial Chamber abused its discretion'in declining to stay the proceedings. The , . 
s .  ' .. . 

' Appeals Chamber h i d e r s  that i , long  ~ d ' ~ o m & c a t e d  &&, it is necessary' for a Trial Chamber 
, . 

, .  , .  

toaercise'its discretion to control the progress of thebr&eedings as iqpiopri&e, that it , . '  

, . ,  . , 
: ' does not encroach on fair trial rights." ' . ., . , ,  . , , , . 

' .  " N2*oiem'~~peal,'paras, 75-82. . .  . . , , 

l9  Prostcution'kesponse, paras. 3-28. , ,  . 
10' The Prosecutor v. Thdonrsre Bagosom r; aL, ,ICTR Casc-,Nos. 98-41-Af(73, 98-41-~R73@), D&on on 
Interlocutory Appeds on Wibess Protection Orders, 6 O c l o k  2005, pan. 44; The Prosecuror v. Derio KordiC end. , 
Mario Cerkez; Case No. IT-95-14/2-A. Appcnl Judgemen\ 17 December 2M)4, pinas. 183, 242 ("Kordiu' and eerkez 

- Appeal Judgement");.The Proseeufor v. Tihomir Bla%if. Casc No. IT-95-14-k Judgement 20 July 2004, para 264 
("Bl&Z Appeal Judgement"):, Thr Prosecutor v. Radirlav Kr~tid, Case No. IT-98-33-A, Judgement, 19 A@ 2004, 

' . . para. 180 .(YKrsrid Appeal Judg~ent") ;  The Prosec@or v Radqslav B r h i n ,  Case'No. IT-99-36-A. Decision on 
Appellant's Motion for Disclosnre Pursuant to Rule 68 and M o ~ n  fa an 110, to the Regism to Disclose C& . 

. ' Mucrials. 7 Decemk 2Ci34. p. 3 ("Brdanin Decision"). . . ,. 

Kordii and Grkez ~ p p r a l  ~ndgernent, p- 179 ("Once the ~ e f e n c e  bas &tispied a chamber that the R o s e c k n  has 
failed to comply with Rule 68, &e C W k r .  in addressing what is Ihe appmpriate remedy (if must eramine 

', whelher ot not the Defence has b y  prejudiCed by aa. breach of Rule 68 [...].")(emphasis added). See uko The' 
 rosec cut or v:Juv4nnl Kajelijeli,, ICTR Casc No. 98-44A-A, Judgeqenr 23 May 2005, park 262 (KajelijeIi Appeal 

' Judgement"); Bh"kid Appeal Judgemen\ poras. 295.303: Krmk?.dppeal Judgement, para 153. . . 
. " Krscic' Appeal Judgement, para. 206. . . 

. . 
, ' ' The Prosecutdr v S l o b o h  MiloSevi~. C a s e ' ~ b .  1 ~ - d 2 - 5 4 ~ ~ 7 3 . 6 ,  Decision on thi InterJooulq ~ ~ p c a l ' b y  the 

Amici Curiae against the Trial Chamber Order Concerning the , Prssentation . + Reparation of t& Defence Cafe, 20 
. Januay 2004. para. 18," . '  ,' ' , I , . , . 

.' '" T. 13 February 2W6 p. 16. . .  . 
. , 

Impugocd Docision, p. 8. . .  , . 
"lmpupcd Dr+cis+n, pp. 3.8, '10.:; ' , , . ' . ' . ' ' . , . , , 

: "See Korrlitand C e r k  Appeal Judgemen\ psra 196: . ,: . . ,  . . 

. ' :Cis= No. ICIK-98-44-AR73.6 .- , ' 
,. . 3 .  .. . . - 28 April 2006. 

' . . . '  . 
, . , . . . , ,. . . . :  ' .  . ,, : ' 

. '  . .  . , . . , . , , . , 
, . . . ,  ' ., , . . . 
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, . . , .  , . 
' ,  

' 9. ' . Mr. .Nzirorera kntends'thiit thr Tiiiil ~hamb.ef iejected his request for a stay of prokeedings' ' '. . , ' 
. . .  * . ,  . , , . : .. solely based on an erroneous reading &i an oral decision in the ~ & r a  &e." Ivlr. Nzirorera n o t i  . : ': ; 

, . . .  that, in the Karerlr case, . , the ?Gal Ch&ber'postponed the'cross-exami&tion of witn6s.s UB, who , , 

. . ,, , , . ,  , ... ' . , .  I 

. . also . &&red. in that triiil, based on late d i ~ ~ l c ~ s u r e . ~ ~  ~b&ev+, he, submits @at 'in the 1mp&ed. ' . , 
, . ' ~&is io& the ,. ~ r i &  chamber erronedusly described , . &eblding in k z r e k  a s  *&ding f& the recall ' ' 
, ,  . 

. . 

' . . ' of the & b & . ~ : ~ h e A ~ ~ e a l s  Chamber does not accept Mr. ~ziror&$s' contention that the Trial . . 
. . . . . .  . . , . 

" , , .  .Charhber . ,  reackd . the knpugned:~&isi6n , . on . the basis , of such a reading of the ~ d r e ~ n  &ecisioa; 1x1 . . . . 
refusing to "stay the the  rial ChCh&ber engaged in a caskspecific adalysis of the ' . , , 

. . . .  . . . . . , 

. impact of the . . lite disclosure on Mr.Nzirorera's ability to orox-examine Witn&s U B ~  TheTrial , , ,  
. , 

Chamber also noted ',&t :it hid a of dth& possible remedies i t  its disposal, including I , , .  , '  
. ,  . . . 
' .postponing; or excluding ,& wi&ss'~.test&on'~.3f only the&did the Trial '~hambm proceed to ' '' 

, , . , .  . ' , , . 
-make iis observations about th= K&W~ dec i~ ibn .~~ .  : '  , . . . .  

. ,. . .. , 
. . . . , . ,  . . ,  . \ . . .  . . . .  . , . . . , ... . , .  . ' . . ,.. , . , ,  

, '  , . , .  
' ,  . ,. . , 

. 1,0.' k. Nzirorem alsb cont&&k that '&XU, & b~ ex&ptional Gaswe,  is an insufficient , . 
. ~ 

.%inedy.y The ~ G e a l s  Chamber'&tesl however,'that the adequacy df tbis.reinedy in this instaace 

,,hk hot &h tested . given . chat'kvlr.,'~~ror&a 6 &t yet sought to'recalt the wimess: @ addition, at . , . . .  

1 : ' '  'this stage, it is alsd .entirely unclear whit =&entiary vahe,'if an$ the T&I ~hamber will place i n  , 

witness . , .  m's testimony in -light of the existing 'aoss+xam~atio~ or 'hither evidence and . . . , . 
submissions provided dpring the &ce.edings.. 1 . .  . . . .  . . . . . . .  . , , , .  . ., . , 

. . .  , , . . . . . .  ' . . , . , , .  . . . . ,  . 
'. - 11. ' ~ c c o r d i n ~ l ~ ;  this @rind of appeal is dismissed. . ' , . . .  . . , : .  : .. , ' . , . ,  . . . . , , . . 

, ,, , , , , . ,  . , ,  . . . , ., . . , . . . ' &  . . , ' ' 
B. Gmudd 11: Allegation that the %a1 ~haniber ~ r r e d  in settirig& TJ&nabie &hold , . , , ,  , . . . . ,  . . . . . .  . , 

for ~ r d o f  df Rule 68 Violatip It ]did Not ~ ind'Hid  ~ e e n  . . . .  ~stablished' ,'. .. , : . I . \  . , 
. , , , : .. ,  . - 

. . ,  , . . , 
. , . . . . .  12.:. . ,under . . ,  his secodd golurid' of appeal, Mr. Nzirorera submits that the I?*al ~ h m b e r  . . .  erred in : 

. , ,  . . . .  . . 
, refusing to order the $s~losure of'additional &eil in , , ,  Prosecution's possession prtakhg to' 

., . . ,: ' ,  : Witnesses ~b&)ullldza,. UB;,GFA,'&d , , GBU.~' . , ke .. cl-s t h i  members of. his ~ e f & c  team . 

, . 'interviewed a number of individuals who'a6bowl&dged pro?iding'statements - .  to, the Prosecution 
. . 

which, in the . . Defence's . . view, contradicted . the . antici&ied . .  , testiniony'of ~rosecutibn iyitn&.es about . ' 

, . .I 
. . . , , ,. . . ,  , , ; .  

. ' 
.Ndmrera Appwl, p-. 83-86, ,re&& to The ~ r o ~ c w t o r  v. Fmngois ' ~arera ,  'ICJR Case No. 01-7&T, Oral 

Dcci.$cin,T. 18 January 2006 p. 86, . . . . .  .. 
.. I : , . . . .  ' S ' ~ z i ~ ~ p p e a l  p ~ .  85.,86. ' ;, , , '  , . . . . . .  , . . . . .  . . . . . . . . .  . . ~zirorera Appeal,pYa. 84. . . .  . . 

. . . ,  ' . "See Jmpugued.Decisim pp. 8,g. ': . ': ' ' . .  . . . . . .  , . . '  
, , . . . .  , , 

. 3 2  .% LmpugnedDecision, p. 4. : . : 
. . 3s See lmpuglrcd Decision, pp. 9. 10. , . . ., ., . , . , " . . 

. , . . . . . . .  . , .?' ~zirorera Apped, paras. 87: 88. . . . . . . . . ' . .  : . .  . . . .  , . ,  , , . . .: . . . :  .. , . ., . .. 
. , , ' ' : ': ." Nzirera  A p m .  pa.&. 93:102. ' ' _  , '.I ' .  . . . . , ,  , .  . . . 

. ' Case No. ICTR-98-44-AR73.6 4 ; :. ' , ' . , . .  . , . 2 ~ ~ ~ r i 1 2 0 0 6  , 



. , . . .  . . .  . . . .  . , 
, . .  . _ .  . , . . . .  

. . 
. . , . . . _ ,_ , 

. ' ,  . , . 
, . , , . ,  : , .  . . .  ' ,  ) . ,  .,, .. . . . . . . . . . . .  , , 1349m . , .  , , ,  . 

. ,  , . , . . , . : . ' , , 
, . . . , , . 

, , 
. , , - . spicific e\lknts: In refusing to order di&oiure of 'this 'rnterial. Mr. ~&kTa.ar&es that the Trial , . 

. . 
Chamber set an u&e@onably'high threshold for. proof of a Ruk.68 .vioiation by requiring tbe . ' , 

, , I  
' :  Defence to have' acrual &owled& of tde cgntents of* mate& in <uestion' before ordering ' : 

. , . . . . , , , , ,  . j . . ! , . .  . . . . . . .  . , .  . . . . . . . . . . . .  . , , ., , ,  . 
' .  . . . . . .  , . . , 

. .13. , . . To kstabliih . . . .  a violati& of the Rule 68 di&lclos& obligation, the ~ e f e ~ e  in&t (i)'es&lish ' . ,. 
, .  , . . , .  . . .  , . . , .  ,.. 

, . I 
that.add$ional r n k e ~ a ~  exists ik thi posses&on of the Prosecution; 'and '(ii)present a fucie 

. . . 
. , ,, I I' 

3.5 ' . . , . , ' , ,:. , '. ', 1 . . case that the material is e~cyl$aroiy. ,.' , ,I . . 
., . , . ., . \ , . , ,  . . .  . . . . . ., . , .  . .  - . , ,  , ,  . . . . ,. . , . . . .  . . , . ' . . .:.; , ' .  . 

1 4 .  ' . p e  F'rose&tion admitted takini statemkrits~frdm.some'bi the individuals, as alleged by the- 
, , . , . ,  , . , . .  ' 

".~efenc&,. b& did hot cobsid& $5 niaterisl to :be e x ~ u l ~ & ~ r y . ~ ~  The Trial ,Chamber accepted a .  ' 
, , 

' , , tepreseniatibqo rhis effect from the Prosecution, doting that the Defen=e did hbt refute i t . *  ' 

. . . .  , . . , , . 

'. . ':.consid& the history .of ~e Pro&cution's , . '.Ru$, 68 violations . . . .  in this cask, the F'ros~utioais . , . . . , . . 
, , 

. . .  ' "asguided Gew" of its ~ u l e  68 . obligatiois, . os weli as the lik&hood.that a witness to an importaut , 
, , . . 

. . ' . . . ivent who was not being called by the hsecfttion . &ould . possess infokition ?hi& affecred , .. the . . 
, , 

, . 
' ' credibility ,. of . its , wimesi, describing the s&ne event." The  rosec cut ion responds that it was open to ' . . 

, , ,. , . . . .  . . 
the Trial chambe* tb; adept i& repre~ekaticini?~ , . : ,  . . . . 

. .  . . . . . .  
:. , . , . . . ,  . . . ,  . ' m .  ,,, 

. . , ,  . . ,, ' , ,  . , , , .. , , . . . 

. , ', . . , . ~ h e . ~ p p & s  ~hamb&can:idenbfy . no , &rrk 6x1 the p h ,  of,the ;T;ib ~ h b b e r  jn declining to 

' . order the , disdlos& . .  , o i  the mate& .in q&tion. . . .  The .responsibility f& disclosing. eiculpa&y. ' 
. . .  

, .  , 
material tests & rbb; Prosbtion, &d the d&rmiriition of what material Rke 68 disclosure . , . . , . . . . .  , ,  , . . . . .  , , 

, '  . . ,;equire&nts,is *&milY a facts-based judgement, falling iKithin t h e ' ~ r o s ~ d o n ' s  ~e~~onsibili ty."~ . ' 
. , ' 

. ' contrary to the assertions of t he ,~ rosecu t i6~ .~The  Trial &beris entitled . . .  to assume that the 

' . ' .  skuti ti& . is &tjng good ~ h e ' ~ p ~ e a l s  Chamber obdcrves . . that M.r..~&oreri supported 
, ., . .  , . 

, 
' his asseaion that the +o~ecut ion '~osse ised 'kXc~ i~~~tb~  material bnsdd on thk represe&tions of his ' 

. 
. . .  ,, > . . . , . . .  . .  , . ,  . . , , 

. , 
. . .  , , ' ,  , .  . . . . .  ' ,  , . , .  . 

. . , , . . . . . . . . . ' ~ ~ & 6 y & ~ p ~ e b l .  paras. 9698; T, 13 ~ebru* %6pi. 4.'6,7,30. ..; . .  , . . , , . . . 
, 37 ~rironxa Appeal. para. 93. .;, , , , , .  , , 

. . .  . . .  3 6 ~  o p l p h  ' -' ' Appeal Judgement, &a. 262; Kordidand ~ e r &  Appd Judg&n\ . . .  para. 179; Brdnllin Dedsion, p. 3. 
, . : ,  . . 

, . , " Impugned Decision, pp. 6.7. , . , , . . . . .  . . . . .  . . ,  . ' , , ,  . . . , . . ,  
. " Impugned Decision. pp. 6, 7. . . .:. . . , .,. . . .  , ,  . 
" Ndmnm Appeal. para.-'99. . ,  . , , , , . . . . . 

. . , . . , , . " &osccution's Rcsponse;p& 29. : " ' , , ; ' .. . . 
. , . . " KordiEmd &rkep Appeal Judgement, park.183: ~rdpnin .~cc is i&'~ .  3.:Sec &b ffijelijeli'4ptal ~udgc-t, para. 

, . .  . ,  . , .  . , , . . . , . . , ,  ., . . . ' , ' . 262. , .  . , . . . . . . , .  -.. I., ., . " , ,  . . 
. . , ' . see hpugned &ision, pp.:7, 8; T. 13'~bruaryruary 2006"p. 6. ("If you'; !be hoscduror has not honourcda . , 

, commitmeet snd you're &ing+ ro provide a tepledy for.- so, we would need some evidence thal . . would e ~ b l ~  . . us : . ' 

. . . . . .  
' tosay~I~at").'~., ' , . ,  . . , . . ,  , .  , .,: . . %.  , . ., .' :? Korditrurd Cerkez Appcal Judgemcn~ para..183: ~ r d o n i n ~ & s i ~ p .  P. 3. , ,. : ,. , . 

. . , , .  ' . . . . . .  . . - Case NQ. IClW98-44-AR73.6 . . . , . 5  
. , ,  . . 8 : , . , . . , 

. 28$Pri12~6 ,,: 
, , ,  . . . . . . .  , ,  . .  . ,  . ,  . . . . . . . .  . . .  . . ;  . . . . .  , .,, . s .  . . . .  ! . . . .  

. . ,  
, .  , , 

%. . . . . ,  . ' ' , . 
. . . .  . . . . . . .  . . , , . , , . ,  . , . . . . . . .  I,;: ; . . . . . . .  . . . . ,. . ,. . .  , . . , , . . . .  . , 

. ' . 

-- 
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, , 2 ' , .  ' , . . . . . .  
. . , , 

counsel. reckuing' . , interviews w& individhs who claimed that they ,bohded d. tdesecktion with.:  ., , :, 
. . . . 

I., 
, ,  . .  , 

c o n ~ i c t ~  accountsof ce& events.46, AIthough the' ~ria i~hamber  w6uldhavebeen within its,. . , . . . . . . 
1 .discietioi td  order the ~rosec&on, t6 'disc1ose:the , mirerial & questi6n .on '% basis 'of such- , . . 1 : .. . . 

. . .  . . ,  , , . . .  . . ,, . . , . , 
. . .  

, . I 

. . . . . , . , .  .. , < . .  ' I 
, dosd .-. ' . '  . . , , ., 

. . 
. , ,  . . . , . , , ,  , . 

. . .  
: , 

. . .  
. . , .., 

. . .  . . .  
. , 

. . .  

. . , , .  . . , , 
. . . : ,  . , .  , , , , , .. 2 

, .. . * ,  , .  . 

. . .  
, , .  . , '  . .  , ,  . . , ,  . , 

, . , ,  . ,  
: , . . , 

. . . .  

, , 

. 
, ,  . ' , .  

. . . . . .  
. i 

8 

18.. The A*& Chamber aIsb does not agree thal, & re&hing . its' . de&ion, the  rid Chamber . . . . . . . . .  r 
. ,  ,: 

: . .  . . , ..failed td adequately . , ,  &mid& . . .  the history of disclosw, v i o l a ~ i ~ n s ' i n ' & ~ k e ? ~  , . The $ ia l  chamber: . , 
, , 

expressly stated rhit it bad bek&.&sredti draw v&&s inferences from.prior '~sclos~e disputes, . . .  . . . . . .  . . .  . .  , 1 
. ,  

which 'MI. ',~.&or&a raised during 'oral argument.48 .Moreover, , . in' accepting . . the Prosecution's . .. ' , I .  ' ! : 
. . ,  

I 
, , representations, . the . T&I chamber . emph&ed. . . . . . . .  tbat'the adrninis&tion of justice dcp'ndd on . the: . ,. , , , 

. ,  . . . ,. . . , . , 

: ' integrity of the,~rdsecution and indi&ted its willir&ness t p  consider 'sanctions if tl& Prosecition . ' '  

. . 
: , > 

.19. . ~cAccbidin~lJi, this gmur;d of appeal is dismissed.. : . 
. , ... . . . .  . .,. , . , . . ' . .  ' . 

.. , . . . . . . . . . .  . . 
. . .  . , '. . , . . .  ' (  , . , .  . , . , , 

, . ' , .  . ' 

. 
, 20: . . Finally, undkr his third. grcjuntl bf qpeal, Mr.  o or era sibmits that the h a 1  ~h&nber : .; 

.: determin&ons. under Rule 68;' the Appeals 'Chsmber ,does not find any q r  pn the  rial . ' 
. , . , , . , . . , 

. ' ~ h k b e r ' i ~ n r t  in declining to,inspect the ddbke& in camera. , . . , . >  . I . .  , . , . . . .  . . . . . .  . . . .  , 
. . ' .  . . . , . . . , 

. . ,  , . . . 
. . . .  . , . . 

, . j ' ' 
21. ' ~ c c o r d i n ~ l ~ ,  & &&.aid of ap&I . . ,  is'iiis,dssed. . , ,  . : :, ,: . . , , :. , . , 

I , . . 

46 ~ c e , ' r . ~ . ,  Nzi~~icrp. AppW psras. 96-98: T: 13 2006 pp. 4.6.7.30. . ,. 

" Mr. Nziro- asd Mr. Ngirumparsc outline rhe Prqsecutioe's disclosF Ijraccices throughout the case delnil. 

.N- Appeal, paras. 12-64, 94: See alco Ngirumpatse Submissions; paras. 10-13. The Pro~ecution notes that past 
problems have bee" aired and that. the. Trial, . . ChDmber ,. . bas ncvw found 'rhbt. tbe Prosecution actcd ,io bad faith. 

. . ,  . . , . . . . Proseeuk Rcauonso, para. 37. . , , ' . ,  , I .  . , .  . , . .  ,. 
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