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1.
Responsible for Genocide
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The Appeals Chamber of the Intcrnational. Criminal Tribunal for the Prosecution of Persons

and Other Serious Violations of International Humanitarian Law

Committed in the Territory ¢f Rwanda and Rwandan Citizens Responsible for Genocide and Other

Such Violations Committed

December 1994 (“Appeals (]

Appeal from Decision on
“Appellant”, collectively), 1
2008.' The Appellant filed

in the Territory of Neighbouring States between 1 January 1994 and 31
‘hamber” and “Tribunal”, respectively) is seized of “Joseph Nzirorera’s
Tenth Rule 68 Motion” filed on 11 March 2008 (“Motion” and
'he Prosecution filed its Response opposing the Motion on 20 March
his Reply on 26 March 2008% and a Supplemental Submission on 16

April 20087
A. Background
2 This is an appeal against the “Decision on Joseph Nzirorera’s Tenth Notice of Disclosure

Violations and Motion for|Remedial and Punitive Measures” of 5 February 2008 (“Impugned
Decision™). In the Impugnefl Decision, the Trial Chamber inter alic held that a certain document
from the United States Empassy in Kigali (“Document 2”) was not exculpatory and that it “has
found no prima facie showing that the Prosecutor has violated Rule 68 (A)” of the Rules of
Procedure and Evidence of the Tribunal (“Rules™).* On 4 March 2008, the Trial Chamber granted
certification 10 appeal this finding.’ On 16 April 2008, the Trial Chamber partially reconsidered the
Impugned Decision in relation to another document which originated from the State Department of
the United States and held that the Prosecution had violated Rule 68 (A) of the Rules by not

disclosing this document to the Appellant®

B. Submissions

3. The Appellant requests reversal of the Impugned Decision and a return of this matter to the
Trial Chamber for the detg
Impugned Decision, the Trjal Chamber misinterpreted Rule 68 of the Rules,? rendering a decision

contrary to the letter and spirit of the rule, He further claims that the Impugned Decision is contrary

rminalion of an appropriate remedy.” He argues that in reaching the

! Prosecutor’s Response to Joseph Nzirorera's Interloculory Appeal from Decision on Tenth Rule 68 Motlon, 20 March
2008 (“Responss™).

? Reply Bricf: Joseph Nzirorera’s|
* Supplemental Submission: Jo.
{“Supplemental Submission™).
nat provide such a filing.

* Impugned Decision, peras. 16-23, 37.

> Decision on Joseph Nzirorera'y Application for Certification to Appeal Decision on Tenth Rule 68 Motion, 4 March
2008 (*Decision Granting Certificalion™).

5 Deoision on Motion for Partigl Reconsideration of the Decision on Joseph Nzirorera’s Tenth Notice of Rule 68
Violation, 16 April 2008.
" Motion, para. 36,

¥ Motion, para. 35.

Appeal from Decision on Teath Rule 68 Molion, 26 March 2008 {*Reply™).
eph Nzirorera’s Appeal from Decision on Tenth Rule 68 Motion, 16 April 2008
¢ Appeals Chamber will pot consider the Supplemental Submission as the Rules do

2
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to decisions of the Appeals Chamber in which the application of the rule has been considered.’ He
argues that the Trial Chamber erred as a matter of law 1n holding that the Prosecution may withhold
exculpatory information from disclosure under Rule 68(A) of the Rules, where such information is
“mixed’ with inculpatory ipformation”.'” The Appellant thus claims that the Impugned Decision
creates junsprudence that will detrimentally affect the fairess of all trials.’

4. The Appellant contends that the Trial Chamber incorrectly interpreted the law on what
constitutes exculpatory malg rial.'? In this regard, he submits that the Trial Chamber misunderstood
the “tundamental purpose”| of Rule 68 of the Rules and that the Trial Chamber considered
Document 2 as if the Defente were seeking to admit it into evidence as an exhibit.’® The Appellant
also subrmits that the Trial Chamber’s approach contravenes the express language of Rule 68, which
requires disclosure of any| material suggesting the innocence of an accused or affecting the
credibility of the Prosecution’s evidence.'® He argues that Rule 68 does not envision a balancing
test, as employed by the Tlrial Chamber, but rather broad disclosure of any material that could

conceivably assist the accused.””

5. In response, the Progecution contends that the Motion should be dismissed in its entirety,'s
as the Appellant has advanced no cogent argument to support the contention that the Trial Chamber
commiited a legal error in rendering the Impugned Decision.!” Tt submiis that the Trial Chamber did
not hold that the Prosecutipn may withhold exculpatory information from disclosure under Riile
68(A) of the Rules where such information is “mixed” with inculpatory ini"cn'mar{:i_on.'ﬂ The
Prosecution states that the [[ria] Chamber ruled that the Prosecution did not violate jts disclosure
obligations, as Document 2 was not exculpatory material deliberately withheld, as implied by the
Appellant.”” The Prosecution claims that Document 2 was made available to the Defence as
“relevant material” through|the Electronic Disclosure Suite, under Rule 68(B) of the Rules.?®

? Monon, para. 35,
¥ Morion, paras, 3, 10.

i | Motion, para. 35.
Mounn paras. 14, 15,
"2 Motion, para, 22,

'* Motion, para, 31.
‘Mouon. para, 31.

'® Response, paras. 6, 25.

”Re.sponse, para. 6.
Response, para. 6.
Response para. 10,
Rcsponsc para. 10.

3
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C. Standard of Review
6. Under Rule 63(A) ¢f the Rules, the Prosecution is obliged to disclose, in good faith,

exculpatory and other releyant material o an accused.®! In the Impugned Decision, the Trial
Chamber ruled that the Prosecution did not violate this obligation in relation to a particular

Decsion 1€ taseredonary Uie, ) -winda W sppeard crrdinot fusirlemcradicnnths Tvnured
appeal is filed against a difcretionary decision of a Trial Chamber, the issue on appeal is not
whether the decision was cdrrect, in the sense that the Appeals Chamber agrees with it, but rather
whether the Trial Chambef has correctly exercised its discretion in rendering the decision.**
Consequently, the Trial Chamber’s exercise of discretion will only be reversed where it is
demonstrated that the Trial Chamber committed a discernible emor in rendering the Impugned
Decision, based on an incorfect interpretation of the governing law, a patently incorrect conclusion
of fact, or where the Impugned Decision was so unfair or unreasonable as to constitute an abuse of

the Trial Chamber’s discretion.

D. Discussion

7.
Impugned Decision that th
under Rule 68(A) of the Rujb

The Appeals Chamber notgs that the Trial Chamber indicated that “it only applied its principle

The Appellant’s contention is that the Trial Chamber erred in law when it held in the

e Prosecution may withbold exculpatory information from disclosure

s, where such information is ““mixed’ with inculpatory information™ 2

regarding mixed exculpatory and incriminatory information to decide the admissibility of one of the

seven documents at jssue in the [IJmpugned [D]ecision, [Document 2)”. It concluded therefore that

¥ Ferdinand Nohimana et @l v. The Prosecutor, Case No. ICTR-99-52-A, Decision on Motions Relating 16 the
Appeliant Hassan Ngeze’s and the Prosecution’s Reguests for Leaye 1o Present Additional Evidence of Witnesses
ABC] and EB, 27 November 2008, para. 11

23 See Impugned Decision, paras.|[21-23.

The Prosecutor v. Edoward |Karemera et al., Casc No. ICTR-98-44-AR73.11, Decision on the Prosecution’s

Interloculory Appeal Concerning
2008™), para. 7 referring to The
Nzirorera’s Interioguiory Appeal
Decision of 5 October 2007");

Disclosure Obhgsmons 23 January 2008 (“Karemera et al Decision of 23 January
Prosecutor v. Edovuard Koremera et al., Case No, ICTR-98-44-AR73.10, Decision on
Concerning his Right to be Pregent at Trial, 5 October 2007, para. 7 (“Karemera et al.
The Prosecutor v, Elie Nduyambaje ot al., Case No. ICTR-08-42-AR7%. Decision on

Joseph Kanyabashi's Appeals a

Moftions 1o Vary his Witness Lis

2 The Prosecuwior v. Vojislay

Agsunsr. the Trial Chamber's D
" Kareméra ér'al. Decision ol

7 Ndayambaje et gj. Decision o
* Motion, paras. 3, 10.

Case Ng. ICTR-98-44-AR73.13

Saelj, Case No. IT-03-67-AR73.5, Decision on Vojislav
ision on Form of Displosure, 17 April 2007, para. 14.

inst the Decision of Trial Chamber IT of 21 March 2007 concerning the Dismissal of
21 Aungust 2007 (“Ndayambaje et al. Decision of 21 August 2007,
efelj’s Interfocutory Appeal

Janwary 2008, para. 7 refecring to Karernera et al. Decision of 5 Qctober 2007, para.
21 Aupust 2007, para. 10.

4
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“certification of this issue Wwill be limited to the Chamber’s decision regarding that documnent
only™.”

8. The Appellant submits that Document 2 contains a portion of information that is

the Prosecution’s evidence that the MRND and CDR parties conspired

. Nahimana er al. Decision of 8

exculpatory, as it contradic

together to exterminate Tufsis®® and states that nejther the Prosecution nor the Trial Chamber
disputed that this portion of information is exculpatory. The Prosecution pointed to other parts of
Document 2 which it claimed were incriminatory,? while the Trial Chamber merely concluded that
there was “no prima facie|showing that Document 2 contains exculpatory information”.*® The
Appellant argues that the Trial Chamber evaluated the information 1 Document 2 as if the Defence
was seeking to admit the document as an exhibit,}! even though Rule 68 of the Rules is not an

disclosure provision.” He asserts that the Trial Chamber’s approach is
3

admissibility provision but

at odds with that employed by the Appeals Chamber in relation 1o exculpatory evidence.}

9.

Prosecution 1o disclose to

The Appeals Chamber notes that Rule 68(A) of the Rules imposes an obligation on the
e Defence, as soon as practicable, any material which, in the actual
knowledge of the Prosecution, may suggest the innocence or mitigate the guilt of an accused or
affect the credibility of

determination of which mdterials are subject to disclosure under this provision, is a fact-based

evidence led by the Prosecution in that particular case. The

enquiry made by the Prosecution.’ If an appellant wishes to show that the Prosecution is in breach
of its disclosure obligation, he or she must (1) identify specifically the material sought; (2) present a
prima-facie showing of its probable exculpatory nature; and (3) prove that the material requested is

in the custody or under the ¢ontrol of the Prosecution. **

7 Decision Granting Certification, para. 7.
! Motion, paras, 11, 12

% Motion, paras. 12, 13,

* Impugned Decision, para. 23.
* Motion, para. 22.

*2 Motion, para. 23.

* Motion, paras. 24-30,

¥ Ferdinand Nahimana et al.
Barayagwiza’'s Maotions for Leay
Evidence, 8 December 2006 (¢
Ferdinand Nahimana et gl Y
Barayagwiza’s Motion Reguesd
from- the-Record: 30 ©ctober 20
Decision on Joseph Nzirorera®s

Case No. ICTR-98-44-AR73.13

v. The Prosecwor, Case No. ICTR-99-52-A, Decision on Appellamt Jean-Bosco
& lo Present Additional Evidence pursuant to Role 115 of the Rules of Procedure and
Nahimana er al. Decision of 8 December 2006™), para. 34, referring to inter alic
The Prosecutor, Case No. ICTR-99-52-A, Decision on Appellant Jcan-Bosco
g that the Prosecution Digclosure of the Interview of Michel Bagaragaza Be Expunged
6, para. 6, The Prosecutor v. Edovard Karemera et al., Case No. ICTR-98-44-AR73.6,
terlocutory Appeal, 28 April 2006, para. 16.
Doceniber 2006, pars, 34.

5
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10. In the present case| the Appellant specifically identified the material sought and the

Prosecution conceded before the Trial Chamber that Document 2 was in its possession.36 However,

the Prosecution indicated that the material sought was not exculpatory.”’

11. The Appeals Chamber notes that the Trial Chamber considered the portion of information in
Document 2 referred o by the Appeliant but concluded that “Document 2, when read in its entirety,
does not tend to suggest thal there was no relationship between the CDR and MRND parties”.*® In
arriving 4t this conclusion{ the Trial Chamber reasoned that when a document contains both
exculpatory and incriminatifig information on the same jssue, all the information on that particular
is;sue “must be read in contgxt™.™ It further reasoned that “only information, that, when read in its
entirety tends to be exculpatory, must be disclosed under Rule 68(A) [of the Rules]."®
Consequently, for the Trial| Chamber, Document 2 did not suggest the innocence or mitigate the
alleged guilt of the Appeilant or affect the credibility of the Prosecution’s case, pursuant to Rule
&8(A) of the Rules. The Appeals Chamber will consider whether the Trial Chamber committed a

discernible error in its reasohing and conclusion.

12.  The Appeals Chamber agrees with the Appellant’s contention that Rule 68 of the Rules, as a
rule of disclosure rather thap admissibility of evidence, imposes a categorical obligation to disclose
a.njr document or witniess stdtement that contains exculpatory material. Consequently, this obligation
is mot subjeet to a balancing test. Because the Trial Chamber applied an incorrect legal standard, it
by definition committed a discermible error. The Appeals Chamber notes that the Trial Chamber
garlier considered alleged vjolations of Rule 68(A) of the Rules,”’ and adopted the reasoning from a
decision in the Bagosora et al. case.” In that case, the Trial Chamber, when considering whether
certain witnesses’ statements contained excuplatory material, ruled that:

whether [the] informalion “may suggest the innocence or mitigate the guilt of the accused™” must
depend on an cveluation of whether there is any possibility, in light of the submissions of the
parties, that the informiation could be relevant to the defence of the accused.

The Appeals Chamber co nsiders this to be the correct standard for assessing whether certain
material is 1o be considered as exculpatory within the meaning of Rule 68(A) of the Rules, In this -

38 Ympugned Decision, para 16.
3 Impugned Decision, paras. 3, 5.
** Impugned Decision, para. 23.
¥ ympugned Decision, para. 20.
* Impugned Decision, para. 20.
*! See The Prosecutar v, Edouand Karemera et al.. Case No, ICTR-98-44-T, Decision on Joseph Nzirorera's Notice of
25 Oclober 2007™). :

“2 Karemera et al. Decision of 25 Ociaber 2007, para. 6, referring (o The Prosecwsor v, Bagosora et al., Casc Ne. ICTR-
98-41-T, Decision on Disclosure of Defence Witness' Statements in the Possession of the Prosecution Pursuant to Rule

BR(A), § March 2006 ("Bagosorn e al. Decision™) para. 3.
)

N
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case, the Trial Chamber, by|reasoning that exculpatory material in a docurment could be rendered

nugatory by the existence of inculpatory material, applied an incorrect legal standard resulting in an

abuse of its discretion.

13.  The only remaining

question concerns Whether Document 2, in fact, contains exculpatory

material. As the Trial Chan?bcr itself recognized, Document 2 contains some information which
suggests. that (here is no relationship between the MRND and CDR parties, This is particularly

relevant to the Appellant in

yiew of the Indictment inter alia alleging that the Appellant participated

in a joint criminal enterprise{ with a number of persons including the leader of the CDR party, Jean-

Bosco Barayagwiza, and that he also committed conspiracy to commit genocide with Jean-Bosco

Barayagwiza.** Purthermord|, the Appellant asserts that Prosecution witnesses have testified to an

agreement between the MRND and CDR parties, and that these parties had a secret pact 1o
persecute Tutsis.*’ Document 2 reports that in 1992, leaders of both the MRND and CDR parties

contended that these partie

§ were separate with totally different ideologies and that both parties

were critical of each other,*%If the Trial Chamber had applied the correct legal standard the Appeals

Chamber i1s satisfied that it

would have held that Document 2 contains exculpatory material and is

subject 1o disclosure pursuant 1o Rule 68(A) of the Rules.

4.

On the basis of the foregoing, the Appeals Chamber holds that the Trial Chamber erred in

finding that there was no priima facie showing that Document 2 contained exculpatory information
and that by not disclosing it, the Prosecution had not violated Rule 68(A) of the Rules.
Consequently, this matter i3 remitted to the Trial Chamber to determine whether the Appellant is

prejudiced by the Prosecutign’s violation of Rule 68(A) of the Rules and the appropriate remedy, if

any.

15,
Nzirorera; REVERSES th

E. Disposition

For the aforementioned reasons, the Appeals Chamber GRANTS the appeal filed by Joseph

e Impugned Decision in part; and REMITS the matter to the Trial

Chamber to determine whether Joseph Nzirorera is prejudiced by the Prosecution’s violation of

Rule 68(A) of the Rules and

an approptiate relief, if required.

“ Bagosora et al. Decision, para
*:'See Amended Indictment of 3 |
* Motion, paras. 7-9,

Case No. ICTR-98-44-AR73.13

5.
bpril 2008, paras, 6(iif), 23.

7
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Done in English and French,

Dane this 14" day of May 2(
at The Hapue,
The Netherlands.

Case No. ICTR-98-44-AR73.13

DOB,

the English text being authoritative.

@008

2124/H

W

Judge Fansto Pocar,
Presiding

8
14 May 2008
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