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1. The Appeds Chamb of the hernational Criminal Tribunal, for the Prosecution of Persons 

Responsible for Genocide Other Se*ious Violations of International Humanitarian Law 

Committed in the Territory and Rwanda1 Cirizens Responsible for Genocide and Other 

Such Violations n the Territory of Neighbouring States between 1 January 1994 and 31 

December 1994 and 'Tribunal", respectively) is seized of "Joseph Nzirorera's 

Appeal from 68 ~ o t i o n "  filed on 11 March 2008 (''Motion" and 

"Appellant", collectively), Prosecution filed its Response opposing the Motion on 20 March 

2008.' The Appellant filad Reply on 26 March 2008' and a Supplemental Submission on 16 

April 2008.~ 

I A. Baclwround 

2. This is an appeal a 'nst the 'Decision on Joseph N~irorera's Tenth Notice of Disclosure 

Violarions and Motion for Remedial and Punitive Measures" of 5 February 2008 ("Impugned t 
Decision"). In the Impugn Decision, the Trial Chamber inter aliu held that a certain document 

from the United States assy in Kigali ("'Document 2") was not exculpatory and that it "has 

found no prima facie that the Prosecutor has violated Rule 68 (A)" of the Rules of 

Procedure and Evidence Tribunal ~ ' ~ u l e s " ) . ~  On 4 March 2008, the Trial Chamber granted 

certification ro appeal On 16 April 2008, the Trial Chamber partially reconsidered the 

Impugned Decision in relati/on to another documenr which originated from the State Department of 

the United States and he1 the Prosecution had violated Rule 68 (A) of the Rules by not 

disclosing this document 

I B. Submissions 

3. The Appellant requ k. ts reversal of the Impugned Decision and a r t m  of this matter to the 

Trial Chamber for the of an appropriate remedy.7 He argues that in reaching the 

Impugned Decision, misinterpreted Rule 68 of the ~ules:  rendering a decision 

contrary to the letter and spirit of the rule. He fiuther claims that the Impugned Decision is contrary 

Decision on Tenth Rule 68 Motion, 20 March 

Molion, 26 March 2008 ("Reply"). 
on Tonth Rule 68 Motion, 16 April 2008 

Supplcmcnlsl Submission as the Rules do 

on Tenth Rule 68 Motioq 4 March 

Tcnth Noticc 01 Ruk 68 
p h i o n .  16 KwiI 2008. 

Motion. para. 36. 
Mo.tion. para.35. , , 
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to decisions of the Appeals hamber in which the application of the rule has been considered? Iie 

argues that the Trid Chamb r erred as a mat= of law in hdding that the Prosecution may withhold 

exculpatory infomation fro disclosure under Rule 68(A) of the Rules, where such information is 

'"mixed' with inculpatory i fo~rnation".'~ The Appellant thus claims that the hpugned Decision 

creates jurisprudence that w- 1 debmentally affect the fairness of a l l  trials." 

4. The Appellant that the Trial Chamber incorrectly interpreted the law on what 

constitutes exculpatory In this regard, he submits that the Trial Chamber misunderstood 

the "ibndamental 68 of the Rules and that the Trial Chamber considered 

Document 2 as if to admit it into evidence as an exhibit." The Appellant 

also submits that contravenes the express language of Rule 68, which 

requires the innocence of an accused or affecting the 

thaI Rule 68 does not envision a balancing 

disclosure of any material that could 
15 

5. In response, the contends that the Motion should be dismissed in its entirety,I6 

as the Appellant has argument to support the contention that the R i a l  Chamber 

committed a legal Decisi~n.'~ Xr submits that the Trial Chamber did 

not hold that the information from disclosure under Rule 

68(A) of the with inculpatory information.'?he 

Prosecution did not violare its disclosure 

withheld, as implied by the 

to the Defence as 

PMotion, pam. 35. 
I0 Motion, p m .  3,10. 
" Motion, para. 35. 
1% Molion, par%. 14, 15. 
13 Molion, para. 22. 
'*Motion. pars. 31. 
'' Motion. para. 31. 
16 Response, paras. 6.25. 
"Response. PBID. 6. 
"Response, pars. 6. 
" Response, para. 10. 
zn Rcsponsc, para 10. 
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I C. Standard of Review 

D. Discussion 

6. Under Rule 68(A) df the Rules, the Prosecution is obliged to disclose, in good faith, 

exculpatory and other rele~ant material LO an ac~cced.~'  In the Impugned Decision, the Trial 

Chamber ruled that the hosecution did not violate this obligation in relation to a particular 

Oec~s~on '1S7a tuscre~iunary 'iue;u-Wmm fib ,-spped c~~~o~~~f~~$rl~crn~~adicnr..~th.- Tmnvmed 

appeal is filed against a discretionary decision of a Trial Chamber, the issue on appeal is not 

whether the decision was ccrrect, in the sense that the Appeals Chamber agrees with it, but rather 

whether the Trial Chambe has correctly exercised its discretion in rendering the decisi~n. '~ 

Consequently, the Trial Clamber's exercise of discretion will only be reversed where it is 

demonstrated that the TriaI Chamber committed a discernible error in rendering the Impugned 

Decision, based on an i i n c o ~ ~ t  interpretation of the governing law, a patently incorrect conclusion 

7. The Appellant's is that the TriaI Chamber erred in law when it held in the 

Impugned Decision that may withhold exculpatory information from disclosure 

under Rule 68(A) of the information is "'mixed' with inculpatory inf~rmotion".~~ 

The Appeals Chamber Chamber indicated that "it only applied its principle 

regarding mixed information to decide the admissibility of one of the 

seven documents [Document 21". It concluded therefore that 

of fact, or where the Impuped 

the'Trial Chamber's d i s c re t i~n .~  

- ~ 

" Ferdinand Nuhimuno er cJ. The Prosecvtor, Casc No. ICTR-99-52-A, Decision on Motions Relating to tht 
Appcllanr Hassan Name's and 1- he Prosecution's Reauests €or Lcavc Lo Prcscnt Additional Evidcncc 01. Wilnesscs 

Decision was so unfair or unreasonable as to constitute an abuse of 

& t and EB, 27 ~&crnbcr 246, para. 11. 
22 see Impugned 
23 7lac Prosccumr v. et al., Casc No. ICTR-98-44-AR73.11, Decision on Lhc Prosecufion's 

Oblieations. 23 Januarv 2008 PKaremera et uL Decision of 23 Januarv . .- 
2008"). para. 7 referring to &e No. 1ClX-98-44-~~73~10.  on oi 
Nzhrera's Interlocutory Appc al. 5 October 2007, para. 7 ("Karemeru et al. 

, Case No. ICTR-9842-AR73, Decision on 
21 March 2007 concesning the Dismissal of 

Motions ro Vary his W 
14 The Prosecwor v. 

ecision of 5 October 2007, para. 

Motion, pa~ss .  3, 10. 

Case No. Im-98-44-AR73.13 / 14 May 2008 
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"certification of this issue ill be limited to the Chamber's decision regarding that document 

8. The Appellant that Documcnt 2 contains a portion of infolmalion that is 

exculpatory, as it Prosecution's evidence that the MRND and CDR par~ies conspired 

together to and states that neithw the Prosecution nor the Trial Chamber 

is exculpatory. The Prosecution painted to other parts of 

while the Trial Chamber merely concluded that 

2 contains exculpatoiy info~rnation".~~ The 

information in Document 2 as if the Defence 

even though Rule 68 of the Rules is not an 

asserts that the Trial Chamber's approach is 

relation to exculpatory evidence.33 

9. The Appeals notes that Rule 68(A) of Ihe Rules imposes an obligation on the 

Prosecution U, Defence, as soon as practicable, any material which, in the actual 

knowledge of may suggest the innocence or mitigate the guilt of an accused or 

affect the credibility of evidence led by the Prosecution in that particular case. The 

are subject to disclosure under this provision, is a fact-based 

If an appellant wishes to show that the Prosecution is in breach 

must (1) identify specifically the material sought; (2) present a 

nature; and (3) prove that the material requested is 
35 

'' Decision Granting Certificatio . para 7. 
ln ~ o l i o n ,  paras. 11,  12. " Motion.,paras. 12. 13. 
" Impugned Decision, para 23. 
'' Motion. para. 22. 
" Motion.  am. 23. 1 

~ - ~ ~ .. . .~.  
Lo Present &tic& ~vidcncc purs& lo R& 115 of me ~ u i &  of Procedure and 

er at. Dccidon of 8 December 20063, pam 34, refenlp to inter alk 
Ferdinand Nahimana Case No. Im-99-52-A, Decision on Appellant Jcan-Bosco 
Bnrayagwiza's Motion Dipclos!~fe of the h e i e w  of Michel Bagangaza Be Expunged 
fmthe:Recor&,30 EduuanlKaremera et ul., Case No. ICTR-98-44-AR73.6. 

" Nohimunu er ai. Decision or 8 I D w G ~ , 2 @ i i &  34.- . . . ... . . . . . . .. 
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10. In the Present

hoseoutron conceded

rh€ hosecution itrdicated

l L The Appeals

Document 2 refened to bY

docs not tend to sugg€st

arriving art this conclusi

entilely tends to be

earlier considered alleged

decision in the Bagosora

certaln wrhe,sses'

wheilrer [the]
depend on an
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the Appellant specifically identified the material soughr afld the

the Trial Chafiber that Document 2 was in its possession'36 However'

the material sought wa6 not exculparory.37

notes thar dte Trial Chamber consideted the portior of information iu

Appellant but concluded that "Document 2, when read in its entirety.

there was no relationship between the CDR and MRND patties"-38 In

the Trial Chamber reasoned that $hen a document contains both

, must be disclosed under Rule 68(A) [of the Rulesi."ao

olations of Rule 68(A) ol the Rules,nl and adopted the reasoning from a

al. case.az ln that case, the Trial Chamber, wben considering whether

oontained excuplatory material, ruled that:

"may suggest the innoc€ncs or toitigate the guil! of the accused" must
of whether there is any possibility, in lighr of tle subrussions of thc
r could be relevant to thc dofence of tbe accused,'i'

OcrabcI 2007, ptra . 6, rcfelrjr\g to Tha Prosecutor v' Bagosora et eL, Caso No. ICTR-
ot Dcfclrgc Witriess statemenls i! rhe Pos6essiol of lhe Prosecution Pursudlt to RuIe
et al, Dccision") para- 5.

.Consequentiy, for the Chamber, Document 2 did not suggest the ifiloceDce or mitigate ttre

alleged guilt of the or affect ttie credibiliry of the Prosecution's case, pursuant to Rule

68(4) of rhe Rules- The Charnber will consider wherher thc Trial Chamber commined a

discernible error in its and conclu$ion.

72. TheApPeals agrees with the Appellant's contention that Rule 68 of the Rules, as a

rule of disclosure rather admi$sibility of evidence, imposes a catcgorical obligation to djsclose

fity documeut or witness that conlains excrlpatory material Consequently, this obJigation

is not subject to a rest. Because the Trial Chamber applied an inconect legal standard, it

by definition comn tted a ble erro,r. The Appeals Chamber notes lhat t}le Tria] Charnber

pan-ies, that the

The Aopeals Chanber ders this to bg the cortect standard for assessing whether certair

nlsfetrial is to be consi as exculpatory within the meaning of RuIe 68(4) of the Rules. In tlus

16 TrnFtrgned Decision, paEE- 16.
" lmpugned Decision. paras- 3,
'" Impugned Decision, para.23-
" Impugned Decision, par* 2O,
ao Impugnod Decision. para, 20,',!f.et-Thc.lr;Wg.J.t. Karertra el dl. Case No. ICTR-98-4+T, Decision on loseph Nzirorera's Notic€ of

25 Octobcr 200?").
al,Karcmera et aJ. Decision of
98-4J-T, Docision on
68(.4), 8 March 2006 C'

6
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case, the Trial Chamber, by that exculpatory material in a document could be rendered 

nugatory by the existence of material, applied an incorrect legal standard resulting in an 

abuse of its dis'cretion. 

estion concerns whether Document 2, in fact, contains exculp~tory 

itself recognized, Document 2 contains some information which 

suggests, that there ship between the MXND and CDR parties. This is parzicularly 

relevant to the App f the Indictment iiner alia alleging that the Appellant participated 

number of persons including the leader of the CDR party, Jean- 

Bosco Barayagwi so committed conspiracy to cormnit genocide with Jean-Bosco 

ellaat asserts that Prosecution witnesses have testified to an 

CDR parties, and that these parties had a secret pact to 

s that in 1992, leaders of both the MRND and CDR parties 

contended that arate with totally different ideologies mid that born p d e s  

Chamber had applied the correct legal standard the Appeals 

Chamber is sati held that Document 2 contains exculpatory material and is 

(A) of the Rules. 

14. On the basis of the the Appeals Chamber holds that the Trial Chamber erred in 

finding that -there was no p showing that Document 2 contained exculpatory information 

and ha t  by not Prosecution had not violated Rule 68(A) of the Rules. 

Consequently, this to the Trial Chamber to determine whether the Appellant is 

prejudiced by the of Rule 68(A) of the Rules and the appropriate remedy, if 

any. 

15. For the aforementio ed reasons, the Appeals Chamber GRANTS the appeal filed by Joseph 

Nzirorera; REVERSES th lmpugned Decision in part; and REMITS the matter to the Trial 

Chamber to determine wh ther Joseph Nzirorera is prejudiced by the Prosecution's violation of 

Rule 68(A) of the Rules an 1 an appropriate relief, if required. 

Bu.qosoru er al. Decisio~ para 
paras. 6(iii), 23 

U Motion. paras. 7-9. 
*Document 2, pp. 7-8. . . . . . . , . . 

Cast; No. 1CTR-98-44-AR73.13 14 May 2008 w 
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