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1. The Appeals Chamber of the International Criminal Tribunal for the Prosecution of Persons

Responsible for Genocide and Other Serious Violations of International Humanitarian Law
Committed in the Territory of Rwanda and Rwandan Citizens Responstble for Genocide and Other
Such Violations Committed in the Territory of Neighbouring States, between 1 January and 31
December 1994 (“Appeals Chamber” and “Tribunal”, respectively), is seized of an appeal filed by
Mr. André Rwamakuba' agajnst a decision taken by Trial Chamber I (“Trial Chamber).? In its
decision of 18 April 2007, the Appeals Chamber dismissed the Prosecution's appeal against the
Impugned Decision,” but allowed the Registrar to make submissions pursuant to Role 33(B) of the
Rules of Procedure and Evidence of the Tribunal (“Rules”) on all aspects of it. The Registrar and
Mr. Rwamakuba filed their initial briefs on 2 May 2007° and their response bricfs on 14 and 17
May 2007.° respectively. No replies have been filed,

L BACKGROUND

2. In its Judgement of 20 September 2006, the Trial Chamber acquitted Mr. Rwamakuba of ail
charges against im and ordered his immediate release,” At that point, Mr. Rwamakuba had been
detained by the Tribunal for nearly eight ycars.s The Trial Judgement also invited submissions from
the parties and the Regisirar concerning a potential violation of Mr. Rwamakuba’s right to legal
assistance, which resulted in a delay in his initial appearance, occurring shortly after his arrest and
transfer to the Tribunal’ Pursuant to the Trial Judgement, Mr. Rwamakuba requested a remedy for

this violation.'® In addition, he sought a separate remedy for the “grave and manifest injustice™ he

| Defence Notice of Appeal of Decision dated 31 January 2007, 12 February 2007 (“Rwamakuba Notice of Appeal™).

? The Prosecutor v. André Rwantakuba, Case No, ICTR-98-44C-T, Decision on Appropriate Remedy, 31 Janvary 2007
g"Impugnsd Decision™).

* Decision on Prosceution’s Notice of Appeal and Scheduling Order, 18 April 2007, paras. 6,9 (“Scheduling Order™).

¢ Scheduling Order, paras. 7, 9 {“As for the Registrar’s Notice, the Appeals Chamber notes that the Impugned Decision
is dirccled ar the Registrar, who participated in the proceedings below on this marter upon invitation from the Trial
Chamber (o do so. Accordingly, the Appeals Chamber finds il appropriate and within the scope of Rule 33(B) of the
Rules in the prescnl circumstances 1o allow the Registrar to make submissions on all aspects of the Impugned Decision,
including the award of compensation for the violation of Mr, Rwamalahba’s right to legal counsel."),

¥ Regisirar’s Submissions in Respect of the Trial Chamber I Decision on Appropriate Remedy of 31 January 2007
Pursuani o Rule 33(B) of the Rules of Procedure and Evidence, 2 May 2007 (“Rcgistrar’s Submissions™); Defence
Brief on Appeusl Concerning Appropriale Remedy, 2 May 2007 (“Rwamakuba Appeal Bricl™).

® Registrar's Submissions in Response to Defence Brief on Appeal Concerning Approprialc Remedy, Pursuant to Rule
33(B) of the Rules of Procedure and Evidence, 14 May 2007 (“Regisirar’s Response Brief”); Appellant’s Response to
Registrar’s Submissions on Appeai Concerning Appropriate Remedy, 17 May 2007 (“Rwamakuba Response Brief™).
The Appeals Chamber granicd Mr. Rwamakuba a brief extension of time (o file his response brief. See Decision on
Request for Extension of Time Lo File a Response, 10 May 2007, para. 5.

" The Prosecutor v. André Rwamakuba, Case No. ICTR 98-44C-T, 20 Scplecmber 2006, Chapter IV (“Trial
Judgement™).

¥ Trial Judgemen, para. 5 (noting that Mr. Rwamakuba was arrested on 21 October 1998 and transfcrred to the Tribunal
the following day). The Namibian authorites tirst amesied and detained Mr. Rwamalkuba. apparently on their own
inhiative, from 2 August 1995 until 8 February 1996. During this period, the Prosecuton informed the Narnibian
authorities on 22 December 1995 that it was deicrmining whether it was inlercsted in prosecuting Mr. Rwamakuba,
Howover, on 18 January 1996, the Prosecution informed the Namibian authorities thal it had no evidence against him.
See Trial Judgement, para. 4. !

? Trial Judgement, Chapter IV,

*® Impugned Decision, paras. 5, 14.

Case No. {CTR-9§-44-A _ 2 13 September 2007
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suffered as a result of his lengthy detention and prosecution on allegedly false and manipulative

evidence.!! The Registrar opposed both applications, and the Prosecution filed no submjssions.'?

3. On 31 January 2007, the Trial Chamber awarded Mr. Rwamakuba two thousand United
States dollars upon finding that there had been a violation of his right to legal assjstance and, as a
further reparation for this violation, ordered the Registrar to provide an apology to Mr. Rwamakuba,
and to use his good offices in resettling him with his family and in ensuring his children’s continued
education.'* The Trial Chamber, however, denied Mr, Rwamakuba’s separate claim for
compensation arising from the alleged “grave and manifest injustice” related to his lengthy
detention and allegedly tainted prosecution,’ Mr. Rwamakuba now appeals the dismissal of this
latter clain: and requests the Appeals Chamber to find that the Trial Chamber had the authority to
award compensation on that claim as well.”® In his submissions, the Registrar objects to the Trial
Chamber’s award of financial compensation to Mr. Rwamakuba for the violation of his right to

legal assistance.’®

4, The Appeals Chamber will first address Mr. Rwamakuba’s appeal concerning compensation
for the lengthy detention and allegedly tainted prosecution. It will then turn to the Registrar's
objection to the award of financial compensation to Mr, Rwamakuba for the violation of his right to

legal assistance.

IL. ALLEGED ERROR RELATING TO THE TRIAL CHAMBER’S DECISION NOT
TO PROVIDE COMPENSATION IN VIEW OF THE ACQUITTAL

A,  Backeround

5. In tds application before the Trial Chamber, Mr, Rwamakuba claimed that he was indicted
and prosecuted on false and manipulative evidence, which, coupled with his lengthy pre-trial and
trial detention, resulted in “a grave and ruanifest miscarriage of justice™.!” As a legal basis for this

! Impugned Decision, paras. 5, 14, 19,

12 Impugned Decision, para. 6.

'* Impugned Decision, pp- 23-24 (disposition),

4 Tmpugned Decision, paras. 19-31,

" Rwamakuba Notice of Appcal, paras. 5, 6; Rwamakuba Appeal Brief, paras. 7, 13. In his Notice of Appeal, Mr.

Rwamakuba asks the Appeals Chamber 1o award approprialc compensation and, in the allemative, 10 remit the matter to

the Trial Chamber. However, in his Appcal Brief, Mr, Rwamakuba requesis only that his claim be remanded for further

consideration,

16 Registrar's Submissions, paras. 22, 23, 36-39, 40-72. In addition, the Registrar's Submissions also address the

guestion of whether compensation is available for an acquittal as well as the Trial Chamber's construction of Rale 5 of

the Rules. See Registrar's Submissions, paras, 6-21, 24-39. The Appeals Chamber has considered the Registrar’s

submission on the issue of compensation 1o an acquitied person in the context of Mr. Rwamsakuba's appeal. The

Appeals Chamber however does nol need 10 address his submissions on the Trial Chamber's construerion of Rule 5 of

the Rules, as the Trial Chamber cxpressly stated that this rule was inapplicable to its findings. See Impugned Decision,
ara. 39.

i Impugned Decision, para 15.

Case No. (CTR-98-44-A 3 13 September 2007
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claim, Mr. Rwamakuba pointed primarily to Article 85(3) of the Statule of the International

Criminal Court (“ICC Statute™), which envisions the possibility of compensation to an acquitted

. . 18
person in such circumstances.

6. The Trial Chamber, however, was not satisfied that it had the power to provide such a
remedy.” First, it noted that neither the Statute nor the Rules of the Tribunal provides for
compensation to an acquitted pch()n.m Sccond, it observed that, in the context of the existing
international courts, only the ICC Statute provides for the possibility of compensation in the event
of an acquittal’’ and even then, only in exceptional circumstances.®® Finally, given the lack of
uniform practice at national and international levels, the Trial Chamber concluded that a right to

compensation for an acquitted person does not exist in customary international law.*
B. Submissions

7. Mr. Rwamakuba asserts that the Trial Chamber erred in law in finding thar it lacked
authority to award compensation in the event of an acquittal involving “a grave and manifest
miscarriage of justice”* In this respect, he submits that both customary international law and the
Trial Chamber’s inherent authority provide a basis to award him compensation.” In particular, he
points to the Trial Chamber's extensive discussion of the right to compensation as a remedy for
violations of fair trial rights both in customary intermational law and in the exercise of its inherent
authority.*® Accordingly, Mr, Rwamakuba presents his claim to the Appeals Chamber as a violation

of his fair trial and human rights.?’

8. In particular, Mr. Rwamakuba submits that he suffered a “grave and manifest injustice”
because he was indicted and prosecuied on evidence that was “false and manipulative”, “palpably
dishonest”, and “inherently unsatisfactory and tainted”.*® Mr. Rwamskuba claims that the

'¥ Impugned Decision, para, 20.

'° Impugned Decision. paras. 21, 31.

* Impugned Decision, para. 21,

¥ Impugned Decision, paras. 21-25. The Trial Chamber observed that the Speeial Panel for Serious Crimes in East
Timor provides for a right to compensation for umjust convictions and unlawiul arresis and delentions. See Trial
Judgement, para. 23, 0. 36.

¥ Impugned Decision, puru. 28,

* Impugned Decision, paras. 27, 31,

f“ Rwamakuba Notice of Appesl, para. 5; Rwamakuha Appeal Brief, paras. 32-53

* Rwamakuba Appeal Brief, paras. 32-53.

2* Rwamakuba Appeal Brief, para. 32.

“ Rwamakuba Appeul Brief, pars, 32 (“The Trial Chamber held that there was not sufficicnt evidence of Stawe practice
and opinion (sic) juris 10 sSUpport a customary right W compensation for grave and manifest miscarriage of justice, Tn
our respectful submission, the Chamber has posed (he question in the wrong way. The Trial Chamber accepls that there
j5 a Bight 1o an pliecrive remedy under cuslomury international law when addressing the other claim. This, it is
suggesied, §s well established in internatiensl law, The real question in our Subrissiom is whether the right to an
effcctive remedy under customary law could be applied to the accused in thess ¢ircnmstances.”),

*# Rwumukibu Appeal Brief, paras. 12, 20, 22.

Case No. ICTR-98-44-A 4 13 Scplember 2007
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Prosecution failed to take adequate measures against the use and presentation of false cvidence.”” In
addition, Mr. Rwamakuba points to his lengthy pre-trial and tual detention, resulting from the
alleged failings in the collection and presentation of evidence against him, and argues that he was
denied the right to an expeditious trial.® In particular, he notes that he made an early unsuccessful
request for the severance of his case.” Ultimately, Mr. Rwamakuba requests the Appeals Chamber
to find that the Trial Chamber has the authority to award financial compensation in such

circumstances and to remand his case for further considerarion of the merits of his claim.*

9, The Registrar opposes Mr. Rwamakuba’s appeal.”® The Registrar argues that the Tribunal
has no authority to award compensation in circumstances where an accused has been acquitted after
trial or for alleged unfajress in the proceedings.’® In any event, the Registrar submits that Mr.
Rwamakuba has failed to substantiate both factnally and legally his claim of a grave and manifest
miscarriage of justice.”® The Registrar concludes by noting that “[wlhen the Tribunal acquits an
Accused because the evidence fails to establish the crime beyond reasonable doubt, then the rights
of an Accused to be judged fairly upon the evidence are vindicated.™®

C.  Discussion

10.  The Appeals Chamber can identify no error on the part of the Trial Chamber in finding that
it lacked authority to award compensation to Mr. Rwamakuba for having been prosecuied and
acquitted. As the Trial Chamber observed, the Statute and Rules of the Tribunal do not provide a
basis for compensation in such circumstances.”” Nor is any found in the jurisprudence of this
Tribunal or of the International Criminal Tribunal for the Former Yugoslavia (“ICTY™). In the past,
the Presidents of this Tribunal and the ICTY requested the Security Council to amend the Statutes
of the two Tribunals 1o provide for such authority.*® These efforts were unsuccessful and underscore

the inability of the Tribunal to provide such a remedy in either its express or implied powers.” As

¥ Rwamakuba Appeal Bricl, paras, 22, 43, 46.

» Rwamakuba Appea) Bricl, paras. 17, 18, 23, 46, 47.

! Rwamakuba Appeal Brief, para. 16,

2 Rwamakuba Appeal Brief, para. 13.

“ Registrar’s Response Brief, para. 2.

e Registrar’s Submissions, paras. 18«21; Registrar’s Response Brief, paras. 21-26.

* Registrar’s Response Bricf, paras. 4-29. '

*% Registrar's Response Brief, para 29.

" Impugned Decision, para. 21.

¥ See Letier dated 28 September 2000 from the Secretary General Addressed to the President of the Security Couneil,
TN, Do¢. 5/20000925% (6 October 2000)annexing Jetter from President Pillay of the Tribunal}(“ICTR Submission™).
See also Letter datcd 26 September 2000 from the Secretary General Addressed o (he Presidsnt of the Scourity
Council, U.N. Doc. 5/2000/904 (26 Seplember 2000)(annexing letter [rom President Jorda of the ICTY)X'ICTY
Submission'™); Leter dated 18 March 2002 from the Scerctary General Addressed to the President of the Security
Council, U.N. Doc. §/2002/304 (18 March 2002)(annexing lefler from President Jorda of the ICTY). These letters
sEcciﬁczﬂly annexed a copy of Article 85 of the TCC Statutc. !
¥ Cf The Prusecwior v. Radovan Stankovid, Case No. IT196-23/2-AR11bis.1, Decision on Rule 11bis Appeal, )
Seplember 2005, paras. 14.17 (holding that the Security Conncil’s endorsement of the ICTY's Completion Strategy,

Case No. {CTR-98-44-4 3 13 September 2007
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the Trial Chamber observed, the practice of providing compensation for an acquittal varies al both
national and international levels.” In this respect, the Intemnational Covenant on Civil and Political
" Rights (“ICCPR”) refers to a right of compensation only where an individual already convicied by a
final decision has been exoncrated by newly discovered facts.¥ A person in such circumstances
who has been convicted and has sufiered punishment as a result of the conviction may receive
compensatiOn.42 Mr. Rwamakuba, however, was not convicted and punished; he was acquitted in

the first instance.

11.  Furthermore, the Appeals Chamnber finds no merit in Mr. Rwamakuba’s submission that he
is entitled 1o financial compensation for his acquittal on the basis that the proceedings against him
violated certain rights resulting in a grave and manifest injustice to him. First, he presents no
evidence or convineing argument to substantiate his assertion that the Prosecution presented false or
tainted evidence against him in order o armrest and try him. His argument consists primarily of
reiterating reasons why the Prosecution witnesses presented at his trial lacked credibility and

reliability.*

12.  In that respect, the Appeals Chamber notes that prior to commencement of trial, the Trial
Chamber reviewed the evidence supporting the amended indictment against Mr. Rwamakuba after
his case was severed from the Karemera et al. case and found that a prima facie case was
established by the Prosecution.” In addition, in dismissing Mr. Rwamakuba’s motion for judgment
of acquittal at the end of the Prosecution case, the Trial Chamber rejected his principal contention
that the Prosecution evidence was inherently unreliable.*® Mr. Rwamakuba’s submission that the

Prosecution evidence was palpably false relies principally on the strength of his alibi, of which Mr,

which ineluded (he referral of cascs lo national jurisdictons, reflected thar the Tribunal was aulthorized to do so under
the Stawic)(“Stankovid Appen] Decision™).
“ Impugned Decision, paras. 25, 27.
4 Article 14(6) of the ICCPR provides: *"When a person has by u fina! decision been convicted of a criminal offence
and when subsequenlly his conviclion has been reversed or he has becn pardoned on the ground that 2 new or ncwly
discovered facl shows conclusively that there has been a miscarriage of justice, the person who has sellcred punishment
as a resull of such conviction shall he compensated according to law, unless it is proved thal the non-disclosure of the
l.énknown [act in time i5 whally or partly attributable to him.”

Id,
* Rwamakuba Appeal Brief, paras. 25-27.
Y The Prosecutor v. Edonard Karemera et ul., Case No. 1CTR-9§-44-FT, Decision on Severance of André Rwamakuba
and For Leave to File Amended Indiciment, 14 February 2003, para. 48 (*Considering the evidence presented by the
Prosecution in supporl of its Motion, the Chamber finds that a prima facie case has been established with respect to the
counis conlained in the proposed Arended Indicument against Rwamakyba and grants leave to file 1t subject to further
amendments detailed in the order.”)(“Karemera et al. Severance Decision™), The Trial Chamber observed that his case
changed “substantially™ from his initial indictment to his wial, cemovinyg allsgalions of joint criminal enterprise and
focusing on his alleged direcirole. See Karemera er al. Scverance Decjsion, paras. 28, 37.
% See The Frosecutor v, André Rwamakuba, Cass No. 1ICTR-98-44C.T, Decision on Defence Motion for Judgement of
Acquital, 28 October 2005, para, 13 (“*The Chamber has very cauliously reviewed all the arguments of both parlics as
well as the manscripts ino the current pro¢eedings. The coniradiclions raiscd by the Defence with respect to the
wilnesses' lesidimony are not so trreconellable that the Prosecution case should be considered as having compleiely
broken down,').

Case No. ICTR-98-44-A 6 13 September 2007
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Rwamakuba gave notice only on the eve of his separate trial on 8 June 2005.°® While the Trial

Judgement reflects that the Trial Chamber evenmally found that the Prosecution evidence lacked
credibility upon a final analysis of all the evidence as a whole, including the alibi,"’ this does nor
lead to the conclusion that the Prosecution evidence - which was initially considered to be
sufficiently credible and reliable by the Trial Chamber 10 charge Mr. Rwamakuba and to deny his

moticon for judgement of acquirtal - was therefore false ar tainted.

13. Second, his assertion on appeal that he was denied the Tight to an expeditious trial is
stmilarly unsupported and somewhat belied by his failure to develop this argument before the Trial
Chamber.”® He points only to the length of his proceedings and his early unsuccessful request for
severance on 11 October 2000.*” In this respect, he does not address the complexity or nature of the
proceedings against him when his case formed part of a joint trial alleging a government-wide joint

Lo o 5
criminal enterprise. 0

14. Finally, the Appeals Chamber sees no basis for remanding Mr. Rwamakuba’s claim to the
Trial Chamber in order for him 1o develop it further. Mr. Rwamakuba already had an opportunity to
present these arguments to the Trial Chamber and, indeed, he expressly based his application below
in part on the assertion that his rights were violated at one or more stages of the proceedings.”
However, Mr. Rwamakuba took the position before the Trial Chamber that it was unnecessary for
him to demonsirale that he was denied the right to an expeditious trial.™ In addition, as to the
alleged violation based on the nature of the Prosecution evidence presented in his case, Mr.

*® The Prosecutor v. André Rwamakuba, Case No. ICTR.. 98-44C-PT, Decision on Prosecution Motion [or Notice of
Alibi and Reciprocal Inspection, 14 June 2005, para. 5.
“" Tria) Judgement, paras, 212, 214 (“The Chamber heard 49 Prosecution and Defence witnesses, [and] 94 Prosecution
and 218 Defence exhibils were admilted into evidence over 78 trial days. [...] Affer assessing the evidence as ¢ whole,
the Chamber found all of th: Prosecution witncsses not to be credible or relisbic. Their testimonies were either
inconsistent with the ladictment or conlained other discrepancies which could not be satisfactorily explained. The
absence of any eredible or reliable identification of André Rwamakuba a1 the time and place of the alleged crimes, the
lack of credibilily or rehability of the Prosecution witnesses, the participation of the Accused in other activities during
periods alleged in the Indictment and the Defence alibi cvidence, cumdatively raisc 2 rcasonable doubt regarding the
Prosecution’s case.” ) emphasiy udded).
** The Prosecutor v. André Rwamakuba, Case No, ICTR-98-44C-T, Application for Appropriate Remedy, 25 Oclober
2006, para. 24 (“We submlt it is not necessary to demonstrate a violation of the right to trial without undue delay for
this 1o be weighed into the question of whether there has been o miscarriage of justice.)(Rwamakuba Triad
Submissions™).
“ Rwamakuba Appeal Bricl, pura. 16. See also The Prosecuror v. André Rwamakuba, Case No. ICTR-98-44C-T,
Decision on André Rwumakuba's Molign for Severance, 12 December 2000, para. 44.
" See Karemera et al. Severance Decision, para. 29 (“The proposed Amended Indictment against Rwamakuba
incorporates only allegalions that are unique and relevant 1o him. The charge of joint criminal enlerprise, which formed
the basis of the joinder and was one of the reasons why the Proseculion previously opposed the severance, has been
removed. The Prosecution has indicaled Whal the severance of Rwamaknbs has allowed it to parrow the allegarions of
joint criminal enterprise from the large level of the government apparatus to the level of the MRND party, and to [ocus
?rimarily on the control of Interghamwe militias.™).

' Rwamakuba Trial Submissions, para. 7.
32 Rwamakuba Trisl Submissions, para. 24.

Cuse No. [CTR-98-44-4 7 13 September 2007
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Rwamakuba raised similar issues at the delivery of his Trial Judgement™ and cited the
Prosecution’s use of “false and manipulative” evidence in his sobmissions at trial.™ The Trial
Chamber expressly considered these submissions in the Impugned Decision, even though they
exceeded the scope of its scheduling order.®® These arguments were therefore before the Trial

Chamber and were not accepted as a basis for compensation.

D.  Conclusion

15. In sum, Mr. Rwamakuba has not demonstrated that the Tral Chamber erred in law in
finding that it lacked authority to award him compensation for his acquittal. Furthermore, Mr.
Rwamakuba fails to substantiate his claim that he suffered a grave and manifest injustice from the
proceedings brought against him because he was indicted and prosecuted on false and manipulative

evidence and because of his lengthy pre-trial detention. Accordingly, his appeal is dismissed.

III. ALLEGED ERROR RELATING TO THE TRIAL CHAMBER’S DECISION TO
AWARD COMPENSATION

A.  Background

16, The Registrar’s submissions concern the Tral Chamber’s decision to award Mr.
Rwamakuba two thousand United States dollars as compensation for a violation of his right to legal
assistance.”® The history of the proceedings related to the violation of Mr, Rwamakuba’s rights to
legal assistance and to an initial appearance without delay is set forth in the Trial Judgment and in a
nurnber of decisions in this case.” It suffices to note here that the Namibian authorities arrested Mr.
Rwamakuba on 21 October 1998 and transferted him to the Tribunal the following day.”® The

3 Swe T. 20 Seprember 2005 pp. 11, 14 (“But for ol that, it's our submission that there has been a deliberate atcempt --
1o use the phrase that's often been used -- 10 poison the waters of justice and to bring before you, the Jugges. false
allegations that have essentally resulied in Andeé Rwamakuba being detained [or seven years, totally scparated [tom
fumily -- and work, and opportunity and cffectively having his life broken on those lies.”).

* Impugned Decision, para. 19; Rwamakuba Trial Submissions, para, 24.

* Impugned Decision, paras. 12, 13,

¢ Registrar's Submissions, paras. 19-23, 36-72,

37 Trial Tudgement, paras. 217; Tmpugned Decision, paras. 2-4; The Prosecutor v. André Rwamakuba et al., Casc Na.
ICTR-98-44-T, Decision on the Defence Molion Concerning the Illegal Arrest and Tllegal Detention of the Accused, 12
December 2000, p. 2, paras. 35-44 (“Rwamakuba Arrest and Detention Decision™); André Rwamakuba v. The
Prosecutor, Case No. TCTR-98-44-A, Decision (Appeal Agaiust Dismissal of Motion Copcerning Tllegal Arrest and
Delention), 11 June 2001, pp. 2-4 (“Rwamakubg Appeal Decision™), The Trial Chamber described the violation of M.
Rwumakuba's rights as a violation of his “right o legal assistance”, noting that it resulted in a delay in his initial
appearance, Impugned Decision, paras. [4-18, 71. However, the Appeals Chamber has previously explained in a similar
coniéxt that the right to legal assistance and lhe right 1o an initla] appearance without delay are in fact two distinct
rights. Juvénal Kajelijeli v, The Prosecurgr, Case No. ICTR-98-44A-A, Judgement, 23 May 2003, paras, 242-253
('Kayjelifeli Appeal Judgement”).

% Triul Yudgement, para. S, Rwamaluba Artest and Detention Decision, p. 2, pata. 35.

Cuse No. ICTR-98-44-4 . 8 13 September 2007
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Tribunal did not assign him counsel under the Tribunal’s legal aid system until 24 February 1999.””

This delay was explained in part by Mr. Rwamakuba's delay in proposing an attormey Lo represent
him.* However, during this four month period, the Tribunal did not offer Mr. Rwamakuba the
assistance of a dury counsel as required under Rule 44bir of the Rules.’! In addition, the Tribunal

did not hold his inirial appearance, in part due to his lack of representation, until 7 April 1999.%%

i7. On 18 April 2000, Mr. Rwamakuba requested Trial Chamber I, which was originally seized
of this case, to dismiss the charges against him and to immediately release him, alleging violations
of his fundamental rights during his arrest and detention.”® Trial Chamber I determined that the
Registrar’s failure to assign duty counsel! in accordance with Rule 44bis “resulted in an absence of
any legal assistance for the Accused over an extended period of time in contradiction with, notably,
Article 20(4)(c) of the Statute, and, further, in the delay in the Accused’s initial app::.sma.m:&.”6‘z Trial
Chamber [[, however, concluded that the delay did not cause him “serious and irreparable
prejudice” and denied the motion for immediate release.* On 17 June 2001, a Bench of the Appeals
Chamber dismissed Mr. Rwamakuba's appeal of this decision, on the ground that the issues
surrounding Mr. Rwamakuba's arrest and detention did not raise jurisdictional matters.*® The Bench
of the Appeals Chamber added, however, that “it is open to the Appellant to invoke the issue of the
alleged violation of his fundamental human rights by the Tribunal in order to seek reparation as the

case may be at the appropriate time.”’ '

18.  Pursuant to the Trial Judgement, Mr. Rwamakuba filed an application for a remedy for the
violation of his right to legal assistance.®® In the Impugned Decision, the Trial Chamber granted this
application and ordered the Registrar to issuc a formal apology® and to pay him two thousand
United States dollars in financial compensation for his “moral injury”.’® The Trial Chamber
reasoned that it had authority to provide a remedy to Mr. Rwamakuba for this violation based on the

* Rwamakuba Arrest and Detention Decision, para. 38. The Appeals Chamber notes that Trial Chamber IT mistakenly
referred 1o the year of the assignment of Mr. Rwamakuba's counsel a5 2000, rathet than the cotrect year of 1999, See
Rwamakuba Appeal Brief, Annex A {(indicaling dalc of appointment as 24 February 1999).

® Rwamakehb Arrest and Delention Decision, paras. 33-40.

! Rwamakuba Arrest and Detenlion Decision, paras, 41-43, See alve Trial Judgement, para. 217,

2 Rwamalkuba Arrest and Detention Decision, p. 2, paras. 35, 43. See also Impugned Decision, para. 2. The Tribupal
scheduled his initial appearance for 10 March 1999, but adjourned it at the request of his assigned counsel uniil 7 April
1999,

@ Rwamckadse Arrcst and Detention Decision, p. 2, paras. 1-7,

“ Rwamakuba Arrest and Detention Decision, para, 43.

& Rwamakuba Arrest and Detention Decision, para. 44,

% Rwamakuba Appeal Decision, p. 4.

7 Rwamakuba Appeal Decision, p. 4.

% Impugned Decisipn, paras. 5, 14, 19.

® Impugned Decision, pp. 23-24 (Disposition), In addition, the Trial Chambcr ordered the Repistrar to use his good
olfices in rescttling him with his family and in ensuring his children’s continued education. The Trial Chamber noted
that “[t]hese are obligations of means and not of result”, Impugned Deoeision, para. 77. The Registrar does challenge this
uspeel of the decision.

" Impugned Decision, pp. 23-24 (Disposition).
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right 1o a remedy for human rights violations, as reflected in numercns international instruments,’t
as well as rthe jurisprudence of the Appeals Chamber, notably the Kajelijeli Appeal Judgement and
the Barayagwiza case.”> More particularly, the Trial Chamber recalled that a Bench of the Appeals
Chamber jn this case indicated that Mr. Rwamakuba could seek reparation for this violation.” In

addition, the Trial Chamber relied on its inherent authority.™

19. On the issue of financial compensation for the violation of Mr. Rwamakuba’s right to legal
assistance, the Trial Chamber ackmowledged that no specific provision of the Statute or Rules
expressly envisioned such a remedy.”> However, the Trial Chamber reviewed various international
instraments, ® decisions of hurnan rights bodies,”” and the decisions of the Appeals Chamber in the
Barayagwiza and Semanza cases,’”® all referring 10 compensation as part of an effective remedy.
From this, the Tral Chamber concluded that it had inherent authority to award financial

compcnsar.ion.79

B. Submissions

20.  The Registrar submits that the Trial Chamber erred in law in finding that it had the authority
to award financial compensation as part of an effective remedy.® In this respect, he contends that
the Tribunal's Statute and Rules do not provide for compensation as a remedy and submits that the
right 1o compensation for human rights violations is simply an “emerging norm”.*! He describes the
Appeals Chamber findings in the Barayagwiza and Semanza cases, which envisioned an award of
financial compensation 1o the accused in those cases if they were acquitted, as “anticipatory™ and

7! Impugned Decision, para. 40 (referring 1o Universal Declaration of Human Rights, the Intcmational Covenant on
Civil and Political Rights, the Intemationa} Convention on the Elimination of All Forms of Racial Discriminatjon, the
Caonvention against Torture and Other Cruel, Inhuman or Degrading Treaunemt or Punishment, the Convention
Cancerning Indigenous and Tribal Peoples in Independent Covntries, the United Nations Declaration of Basic
Principles of Justicc for Victims of Crime und Abusc of Power, the Europcan Convention on Human Righrs, the
American Declaration of the Rights and Duties of Man and the American Convention of Human Rights)(internal
citaions omilled).

™ Impugned Decision, para. 41-43, citing Kujelijeli Appeal Judgement, paras, 255, 322; Jean-Bosco Baruyegwiza v.
The Prosecutor, Case No. ICTR-97-19-AR72, Decision (Proseculor’s Reguest for Review or Reconsideration), 31
March 2000, para. 74 (“Barayagwiza Appeal Declsion™).

” Tmpugned Decision, para. 44, citing Rwamakuba Appeal Decision, p. 4.

7 Impugned Decision, paras, 45-49.

* Impugned Deciston, paras. 40, 58.

™ Ympugned Decision, paras. 54, 55 (referring to the Internationa] Covenant on Civil and Political Rights, European
Convention on Humun Rights, American Convention on Human Rights, and the Statutes of the Inter- American Court of
Human Rights as well as the European Court of Human Righis).

" Tmpugned Decision, paras, 51, 52, 55 (discussing decisions or recommendations of the European Court of Human
Rights, Inter-American Court of Human Rights, the Afiicaa Commission on Human and Peoples’ Rights, The United
Nations Homan Rights Committee, Comuyittee on the Elimination of all Forms of Racial Discrimination).

" Impugned Decision. para. 63, citing The Proseswror v. Laurent Semanza, Casec No. ICTR-97-20-T, Judgement and
Senlence, 15 May 2003, paras. 579-382, Barayagwiza Appeal Decision, para 75.

" Impugned Decision, para. 62.

¥ Reyisirar Submissions, paras, 19, 20, 40-61,

M Registrar Submissions, paras, 40-56.
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“declaratory” ® In particular, he notes that the Presidents of this Tribunal and of the ICTY

unsuccessfully sought an amendment of the Statute from the Security Council to provide for
financial compensation as a remedy for fair wial rights violations in the Statute, shortly after these

decisions were taken ®*

21.  Finally, the Regisirar takes issue with the merits of the decision. Pointing to the Trial
Chamber’s finding that the violation did not materially prejudice Mr. Rwamakuba’s case, he
submits that the award of financial compensation is unwarranted and that other forms of reparation
awarded to Mr. Rwamakuba in the Impugned Decision, such as the formal apology, sufficed. He

adds that the Trial Chamber’s award of damages for the “moral injury” has no basis in fact.®®

22, Mr, Rwamakuba responds that the Statute was not meant to be an exhanstive document on
the authority of the Tribunal but rather a basic jurisdictional framework.® He submits that an
effective remedy therefore falls within the Tribunal’s mandate to do justice and to foster
reconciliation.®” Furthermore, Mr. Rwamakuba contends that the award of moral damages was “a
fair and humane demonstration of the Trial Chamber’s capacity to understand the real hurt

occasioned to an accused by such circumstances,™

C. iscussion

23. There is no question that, as the Trial Chamber recognized and held in the Impugned
Deciston, Mr. Rwamakuba is entitled to an effective remedy for the violation of his rght to legal
assistance as well ag his right to an mitial appearance without delay. Trial Chamber II recognized
the existence of these violations,* and the Appeals Chamber indicated that Mr. Rwamakuba could
“seek reparation” for them.” Moreover, the Appeals Chamber, after considering nearly identical
violations in the Kajelijeli Appeal Judgement, reached the same conclusion and, accordingly,

reduced the sentence imposed in that case.” The two principal questions for the Appeals Chamber

* Registrar Submissions, para. 41. He also quotes an opinion from the Office of Legal Affairs of the United Nations in
support of this proposition. Jd., para. 20(iii).

*¥ Registrar Submissions, parus. 20, 41.

5 Registrar Submissions, paras. 36-39, 67-65.

%3 Registrar Submissions, paras. 62-66.

¥ Rwamakuhg Response Briel, para. 15,

¥7 Rwamakuba Response Bricl, paras. 16, 17.

¥ Rwamakuha Response Bricl, para. 23.

8 Rywamakuba Arrest and Detention Decision, para. 43,

N Rwamakuba Appeal Decision, p 4

! Kajelijeli Appeal Judgemen, paras. 237, 242-250, 253, 323, 324 (finding violations of the right to counscl, resulting
from a failure lo provide duty counsel in accord with Rule 44405 of the Rules, and the right to an inilial appearance
withent delay). The Appeal Chamber noted that the accusced was in the cuslody of the Tribunal for a tota] of 211 days
prior to any jnitial appearance duving which he was without assipned counsel for 147 days. Kajelijeli Appesl
Judgemenl, para. 237, In the prescat case, Mr. Rwamakubi was delained in the Tribunal's detention {acilitics for a total
of 167 days [rum the date of his wransfer on 22 Cetober 1998 untl his inilial appearance held on 7 April 1999, of which
he spent 125 days without assigned counsel. See supra para. 16, It should also be noted, however, that the Appeuls
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are whether the Tribunal is empowered to award financial compensation as an effective remedy for
a viplation of the fundamental rights of the accused and, if so, whether it was appropriate to award

Mr. Rwarnakuba financial compensation as an effective remedy in the present case.

24, The Appeals Chamber has previously held that “any violation, even if it entails a relative

PPl ]

degree of prejudice, requires a proportionate remedy.”™ It follows very plainly from the Appeals
Chamber’s decisions in the Barayagwiza and Semanza cases that a remedy for a violation of the
rights of the accused may include an award of financial compensation, as both decisions envisioned
financial compensation being fixed at the time of judgement, if the accused were '{1cqui1.'h=.-cl.93 In this
respect, the Appeals Chamber 18 not persuaded by the Registrar’s submissions that the absence of an
explicit provision providing for financial compensation in the Statute for violations of the rights of
the accused as well as the Security Council’s decision not to amend the Statute to expressly include

such a remedy indicate that it is not available.

25.  First, while there is no right to compensation for an acquittal per se, there is a right in
international law to an effective remedy for viclations of the rights of the accused, as reflected in
Article 2(3)(a) of the ICCPR.* In this respect, the ICCPR specifically envisions compensation as an
appropriate remedy in certain circumstances, such as the case of unlawful arrest or detention.”® The
Appeals Chamber has previously held that the ICCPR is a persuasive authority in determining the

Tribunal’s powers under international law.”

Chamber [ound additional violations in the Kajelijeli case. See Kajelijeli Appeal Judgement, para, 251, 252 (finding that
the rights of the accused were violated based on his arbitrary provisional detention in Benin without ¢harge for 85 days,
and detention in Benin without appearance before a Judge for 2 wotal of 95 days, which was attribulable 1o the
Prosecution).

% Laurent Semanza v. The Prosecutor, Cast Na, ICTR-97-20-A, Decision, 31 May 2000, para. 125 (“Semanza Appeal
Decision”).

> Semanza Appeal Decision, p. 34 (“[T]hat for the violation of his rights, the Appellant is entitled to a remedy which
shall be given when jucdgement is rendered by the Trial Chamber, as follows:(a) If he is fonnd not guilly, the Appellant
shall be enlided to [nancinl compensaton [..T")(emphasis added); Barupegwizz Appeal ~Decision, para
75(iii)(“"DECIDES thal for the violadon of his rights the Appellant is entitled (o & remedy, to be fixed ar the time of
Judgement at first instance, as follows: a} If the Appellant is found not guilty, he shall reccive financial compensation
[...I”"¥emphasis added),

# Article 2(3) of the ICCPR states: “Each State Party to the present Covenanl undertakes: (a) To ensure that any person
whose rights or freedoms as herein recognized are violaled shall have an effective remedy, notwithstanding thal the
vivlation has been commuitted by petsons acting in an official capacity; (b) To cnsure that any person claiming such a
remedy shall have his right thereto determined by comperent judicial, administrative or legislative anthorities, or by any
olther competent authority provided for by the legal sysicm of the State, and to develop the possibilitics of judicial
remedy; (¢) To ensure thal the competent authorilies shall enforce such remedies when granted.” See aise Basic
Principles and Guidelines on the Right 10 a Remedy and Reparation for Vietims ol Gross Violations of Internationzl
Human Rights Law and Serions Yiolations of Intemnadonal Humanitarian Law, G A, Res. 60/147 (16 December 2005).
¥ Ses, e.g., ITCCPR, Article 9(5)(“Anyone who has been the viclim of unlawful arrest or delemtion shall have an
enforceable right to campensation.™).

¥ See Kajelijeli Appeal Judgement, para. 209. In addition, the Appeals Chamber has previously recognized that the
rights of the accused in Article 20 of the Statute wack the rights in the ICCPR. See, e.g., Protais Zigiranyiraza v. The
Prusecutor, Casc No. ICTR-2001-73-AR73, Decision on Interlocutory Appeal, 30 October 2006, para. 12, [n- 46
(“Zigiranyirazo Appesl Decision”).
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26. The authority in the Statute to provide an effective remedy flows from Article 19(1) of the

Statute, which obliges the Trial Chambers to ensure a fair trial and full respect for the accused’s
rights. The cxistence of fair trial guarantees in the Statute necessarily presumes their proper
enforcement.” In this respect, the Appeals Chamber observes that the Statute and Rules do not
expressly provide for other forms of effective remedy, such as the reduction of sentences, yet such a
remedy has been accorded on several occasions.”® Moreover, the submissions of the Presidents of
this Tribunal and of the ICTY seeking an amendment of the Statuie from the Security Council to
provide for financial compensation do not suggest that an effective remedy in the form of financial
compensation cannot be ordered and paid in the absence of an express provision. At the time of
making the submissions, the Appeals Chamber had already issued two decisions envisioning
possible awards of compensation 1o remedy fair trdal rights violations and the submissions
themselves recognized the authority of the Tribunals to order financial compensation as an effective
remedy in the form of an “exceptional ruling” or an “ex gratia payment”. *° The request for a
statutory amendment merely expressed the preference of the Presidents for a specific statutory
provision so that it would be beyond dispute that any award of compensation would be paid
“according to law”.'”® Against this backdrop, the Appeals Chamber will not assume that the
Security Council’s inaction was intended to interfere with the Tribunal’s inherent authority to order
compensation in appropriate circumstances. Accordingly, the Appeals Chamber can identify no
error of law on the part of the Trial Chamber in finding that it had the authority in general to award
an effective remedy for the violations of Mr, Rwamakuba’s rights as an accused person, including

financial compensation.

27.  The question remains, however, whether it was appropriate for the Trial Chamber 1o award

Mr. Rwamakuba financial compensation in the present case, as part of the remedy for the violations

¥ Cf Stankovi¢ Appenl Decision, para. 14 (“Itis true, as the Appellanl points out, that the Statute of the Tribunal does
not contain an explicit Iegal basis for Rule 77bis. But the explicit language of the Stalute s neither an exclusive nor an
exhaustive index of the Tribunal’s powers. It is axiomanic under Article 9 of the Statute that it was never the intention of
those who drafled the Stamte that the Tribuaoal try all those accused of committing war crimes or crimes against
humanity in the Region. The Tribunal was granted primary — but explicitly not exclusive — jurisdiction over such
crimes, In this regard, it is clear that alternative national jurisdicions have consisiently been contemplaied for the
"transfer’ of accused.)(internal citations omitted).

™ See penerally Semanza Appcal Decislon, p. 34; Barayagwiza, Appeal Decision, para. 75; Kajelifeli Appcal
Judpement, para. 324,

* ICTR Submission, p. 4 (“Such mechanisms include, inter alia, arbitration, ex gratia payment, resolutions of the
General Assembly authorizing limited Lability and amendment of the Statute™); ICTY Submission p. 4 (“These
mechanisms include, among other things, arbitration, exceptional ruling, General Assembly resolutions recognizing
limited responsibility and amendment of the Tribunal’s Statute.™).

M 1CTR Submission, p. 4 ("In this ¢onnection, it s essentinl 1o note thay e United Nadions would not be able to
cuomply with its imernational obligations simply by paying lhe individuals concerned an approprizle sum in
compensalion. The obligations which are codilfed within article 9, paragraph 5, and anticle 14, paragraph 6, of the
International Covenant on Civil and polilical Rights are not simply to ensure that persons whosc cases fall within the
scope of these provisions are compensated simpliciter, but rather 10 guarantee that they are vested with Zan enforceable
right to compensation” (in the case of article 9(5)) and are compensated “according to the Jaw” (in the case of article 14
(6)"); See alva ICTY Submission p. 5.
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of his right to Jegal assistance and to an initial appearance without delay. The jurisprudence of the
Appeals Chamber reflects that the nature and form of the effective remedy should be proportional to
the gravity of harm that is suffered.'” In practice, the effective remedy accorded by a Chamber for
violations of an accused's fair trial rights will almost always take the form of equitable or
declaratory relief.'” In the past, the Appeals Chamber has envisioned financial compensation as a
form of effective remedy only in situations where, amongst other violations, an accused was
impermissibly detained without being informed of the charges against him.'® This is in line with
Article %5) of the ICCPR which provides for an enforceable right 1o compensation in the event of

an unlawful arrest or detention.'™

28.  Bearing this in mind, the Appeals Chamber recalls that Mr. Rwamakuba was detained in the
Tribunal's detention facilities for a total of 167 days from the date of his transfer on 22 Qctober
1998 uniil his initial appearance held on 7 Apnl 1999, of which he spent 125 days without assigned

195 As the Appeals Chamber in the Kajelijeli case already pointed out in relation to the

counsel.
rights of a suspect,'® a judge is called upon to make an accused familiar with the charges, 10 verify
an accused’s identity, to examine any obvious challenges to the case, to inquire into the medical
condition of an accused, and to notify a person enjoying the confidence of the detainec'®’ and

consular officers.!”™® The Appeals Chamber further stressed that:

Rule 62 is unequivocal that an initial appearance is to be scheduled without delay. There
are purposes for an initial appcarance apart from entering a plea including: reading oul
the official charges against the accused, ascertaining the identity of the detainee, allowing
the Trial Chamber or Judge to ensure that the rights of the accused whilc in detention are
being respected, giving an opportunity for the accused to voice any complaints, and
scheduling a trial daie or date for a sentencing hearing, in the case of a guilly plea,
without delay.'”?

The Appeals Chamber considers the violations of Mr. Rwamalkuba’s rights attributable ta the

Tribunal and financial compensation 10 be an effective remedy. The nature of the violations

19 Semanza Appeal Decision, para. 125,

? See, e.g., Zigiranyirazo Appeal Declsion, para. 24 (excluding testimony taken in viclation of an accused’s right 1o be
present during his trial); The Prosecutor v. André Niagerura et al., Case No. ICTR-99-46-A, Judgement, 7 July 2006,
paras. 164, 165 (setting aside a guilty verdict where accused’s right to notice of charpges against him was violated);
Kajelljeli Appeal Judgement, para. 324 (reduction of scntecnee for pericd of nnlawful arrest and defeation in Benin and
right Lo legal assistance and initial appearance al Tobunal); Georges Rutaganda v. The Prosecutor, Case No, ICTR-96-
03-R, Decision on Requests for Reconsideration, Review, Assignment of Counsel, Disclosure, and Clarification, 8
December 2006, para. 37 (rccognilion of violation and waming of possible future sanclions for the Prosecution’s
violation of Rule 68 of the Rules).

0% Se;rtanzcr Appeal Decision, paras. 87, 90; Barayagwizn Appeal Decision, paras. 54, 55.
% ICCPR, article 9(5)(*Anyonc who has been the victim of Unlawful arrest or detention shall have an enforceable right
W compensalion.”),
% Se¢ supra paragraph 16.
10 Kajelueh Appeal JTudgemenl, para. 221
" See Standard Minimum Rules for the Treatment of Prisoners, approved by ECOSOC Res. 663(C) (GOKIV) of 31 July
1957 and Res. 2076 (LXID of 13 May 1997 (UN Doc. E/3988 (1977)); Ka_]ehjeh Appeal Judgement, fn. 451.
108 </ienna Convention on Consular Relations, Article 36(B).
1% Kajelijeli Appeal Judgement, para. 250 (internal citations omitted).
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suffered by Mr. Rwamakuba is no less significant than in other cases where such compensation was
envisioned to be fixed at the time of judgement if the accused were found not guilty (as opposed to

a reduction in senlence in case the accused were found guilty).“0

Accordingly, the Appeals
Chamber can identify no ertor on the part of the Trial Chamber in finding that financial
compensation is an approprate form of an effective remedy to address the violaticns of Mr.

Rwamakuba’s rights.

29, Morcover, the Appeals Chamber i not persuaded by the Registrar’s submission that the
award of two thousand United States dollars has no basis in fact. It is not disputed that Mr.
Rwamakuba’s suffered serious viclations of his fundamental rights. In the Kajelijeli Appeal
Judgement, the Appeals Chamber did not demand or cite additional proof of specific harm in
according an appropriate remedy in that case, which involved a significant reduction in sentence.'!!
Moreover, as noted above, the Appeals Chamber in the Barayagwiza and Semanza cases envisioned

the award of compensation, in the event of an acquittal, to be fixed at the time of judgement.I 12

30.  Finally, the Appeals Chamber also agrees with the Trial Chamber that internal institutional
considerations related (o the execution of an order, including budgetary matters, are separate
considerations from the Tribunal’s authority to award an effective remedy in the form of financial
compensation in appropriate circumstances and in compliance with its international obligations.'"?
Budgetary considerations cannot interfere with the Tribunal’s authority to award financial
compensation as an effective remedy for a human rights violation; similarly, at the domestic level, a
State cannot advance the argument that there are no budgetary resources avajlable to justify a
refusal 10 award compensation. The Appeals Chamber has confirmed the Tribunal's general
authorty to award compensation in appropriate and limited circumstances. In addition, it has

affirmed the reasonableness of the award in the present case.
D. Conclusion

31.  Accordingly, the Appeals Chamber concludes that the Trial Chamber did not err in awarding
Mr, Rwamakuba two thousand United Stales dollars as financial compensation as part of an

effective remedy for the violations in the present casc.

'Y See, e.g. Kajelijeli Appeal Judgement, para. 323 (considering an accused’s detention without being informed of Lhe
charges apainst him and his detenton without an initial appearance as equally impermissible).

" Kajelijeli Appenl Judgement, paras. 253, 323, 324, The Appeals Chamber set aside the convicted person's two lifc-
sentences and fifteen years' senlence imposed by the Trial Chamber and converted them into a single sealence
consisling of a fixed term of imprisonment of 45 years.

"2 Semanza Appeal Decision, p. 34; Barayagwiza Appeal Decision, para 75(iii).

13 See Impugned Decision, para. 60.
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IV. DISPOSITION

32, For the foregoing reasons, the Appeals Chamber DISMISSES Mr. Rwamakuba's appeal,
AFFIRMS the Trial Chamber’s award of two thousand United States dollars in compensation to

him and ORDERS the Registry to make appropriate arrangements for the payment of the award.

Done in English and French, the English version being authoritative.

Done this thirteenth day of September 2007'{!"“ : Tp,

At The Hague, ) ‘?\ Judge Fausto Pocar
The Netherlands. Q\’ Presiding
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PARTLY DISSENTING OPINION OF JUDGE SHAHABUDDEEN 134/H

1. I agree with the Appeals Chamber’s dismissal ol Mr. Rwamakuba's appeal relating to the
Trial Chamber’s decision not to provide compensation in view of his acquittal. My hesitation is
over pﬁragraph 32 of the decision of the Appeals Chamber, in which the Appeals Chamber
“ORDERS the Registry to make appropriate arrangements for the payment of the award” in respect
of related matters. As the Registry is headed by the Registrar, the flexibility of this formuia does not
conceal the fact that it is directed to him and that it assumes that he has the capacity to make

payment, That gives me difficulty.

2. I accept that the Tribunal may declare that the appellant’s human rights have been violated.
It may also award compensation for such a violation, provided that the particular methods of award
arc within its competence, as has been the case in some instances. But it seems to me that the
Tribunal has no competence to order the Registrar to make appropriate arrangements for financial
payment, It is not merely a question of the lack of budgetary provision, but also a question of the
lack of authority under the Stamle.

3. The Appeals Chamber suggests that it is granting ‘an effective reruedy’. What therefore has
to be seen is whether the remedy granted will prove effective. In my view, it will not prove
effective, for the reason that the Registrar will lack the means of compliance. As indicated by the
Appeals Chamber itself, the Presidents of this Tribunal and of the ICTY sought an appropriate
amendment of the Statute from the Security Council to allow for financial compensation to be paid
by the Tribunal in such a situation, but their quest was unsuccessful; that was in September 2000,
By its long silence, the Security Council may be taken to have affirmed that the Tribunals have no

competence to order payment of financial compensation.

4, The practical implications of the Appeals Chamber’s order must also be considered. If the
order stands and the Registrar (including anyone from the Registry) does not make the payment, his
obligation can be enforced, at the instance of Mr. Rwamakuba, by a contempt order. The
Registrar's probable defence in contempt proceedings will be that he is unable to make the payment
because of the lack of budgetary provision and the impossibility of such provision being made in
view of the lack of statutory authority. If the Tribunal accepts this defence, it will merely have
postponed the decision that the Trial Chamber lacked authority 10 order the Registrar to pay

financial compensation to Mr. Rwamakuba. Il the Registrar’s defence is dismissed, the Registrar

! See Letter dated 28 Scpreriber 2000 From the Secretary Geneval Addressed to the President of the Security Council
(U.N. Doc. 5/2000/925)annexing & letter from President Pillay of the ICTR). See also Letter dated 26 September 2000
from the Secretary General Addressed to the President of the Security Couneil, UN. Doc. 5/2000/004 (26 September
2000 annexing a letter from President Jorda of the ICTY).
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may have to go to prison. That prospect looks unlikely. If the Registrar suceeeds at that SJ3S;/Hir

Rwamakuba would have to content himself with an illusion in place of an effective remedy.

5. The international legal system, if it may be called a system, is not perfect. In this respect, it
is unlike the national legal systems addressed by the various human rights instruments. The
question is not how a function given to the Tribunal is to be exercised by it, but whether the
function has in the first place been given to it. In this case, it is not possible to fill the imperfections
in the Tribunal’s system by recourse to the idea of inherent authority. Both Tribunals have in
several cases properly relied on the concept of inherent authority, and 1 recognize that the
competence which the concept gives is not confined to trivial matters. However, it seems 1o me that
it is available only for the better discharge of a function which was given to the Tribunals, at least in
essence, by the Statute; it is not available to justify the acquisition of a wholly new function, more
particularly one which involves the expenditure of monies provided by Uniled Nations member
states.

6. Scuth West Africa has been juostly criticized. However, the criticisms do not affect the
validity of the Intermational Court of Justice's pronouncement that in ‘the intermational field, the
existence of obligations that cannot in the last resort be enforced by any legal process, has always
been the rule rather than the exception ... ' 2 As Tmmanuel Kant saw in 1784, ‘The greatest problem
for the human species is that of attaining a civil society which can administer universal justice’.>
That is true of the administration of international justice to states; it is equally true of the

administration of international justice to individuals.

7. The problem in this case is a real one; some of the dicta in past decisions may have led to it.

However, it is not possible to supply the deficit in the manner indicated by the Appeals Chamber.

Done in English and French, the English text being authoritative.

Dated 13 September 2007
At The Hapue
The Netherlands

% 1.C.J Reporis 1966, 6, 46, para. 86.
 Cited in J.L Gaddis, The Cald War. A New History (New York, 2005), 158,
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