
13/09 '07 16:54 FAX 0 0 3 1 7 0 5 1 2 8 9 3 1 .  ICTR 
-. --- k3 001 

Tribunal Pknal International pour le Rwanda 
International Criminal Tribunal for Rwanda 

TCTR-98-44C-A 
IN THE APPEALS CHAMBER 3 3 September 2007 

(150fH - 133M) 

7P.T Judge Fausto Pocar, Presiding 
Judge Moharned Shahabuddeen 
Judge Liu Daqun 
Judge Theodor Meron 
Judge Wolfgang Schomburg 

Mr. Adama DEeng 

13 September 2007 

Andre RWAMAKUEA 

V. 

THE PROSECUTOR 

Case No. ICTR-9844C-A 

ICTR Appeals Chamber 

Decision on Appeal against Decision on Appropriate Remedy 

Mr. David Hooper 
Mr. Andreas O'Shea 

I 



13/09 '07 1 6 : 5 4  FAX 0031705128932 I CTR -___ -. 

149/H 
1. The Appmls Chamber of the lntemational Criminal Tribunal for the Prosecution of Persons 

Responsible for Genocide and  Other Serious Violations of Intemalional l-hlnanitarian Law 

Committed in the Territory ol' Rwanda and Rwandan Citizens Responsible for Genocide and Other 

Such Violations Committed in the Territory of Neighbouring Stares, between I January and 31 

December 1994 ("Appeals Chamber" and 'Tribunal", respectively), is seized of an appeal filed by 

Mr. And+ ~wamakuba' against a decision taken by Trial Chamber UI ("Trial ~hamber").' In its 

decision d 18 Apiil 2007, the Appeals Chamber dismissed the Prosecution's appeal against the 

Impugned ~ e c i s i o n , ~  bur allowed the Regismar to make submissions pursuant to Rule 33(B) of the 

Rules of Procedure and Evidence of the Tribunal ("Rules") on all aspects of it.4 The Registrar and 

Mr. Rwamakuba filed their initial briefs on 2 May 2007~ and their response briefs on I4 and 17 

May 2007,~respectively. No replies have been filed. 

I. BACKGROUND 

2. In its Judgement of 20 September 2006, the Trial Chamber acquitred Mr. Rwamakuba of al l  

charges against lim and ordered his immediate  ele ease.^ At that p b t ,  Mr. Rwamakuba had been 

detained by the Tribunal for nearly eight years.' The Trial Judgement also invited submissions from 

rhe parties and thc Registrar concerning a potential violation of Mr. Rwamakuba's right to legal 

assistance, which resulted in a delay in his initial appearance, occuning shortly after his arrest and 

transfer to the ~ribunal? Pursuant to the Trial Judgement, Mr. Rwamakuba requested a remedy for 

this vi~lation. '~ In addition, he sought a separate remedy for the "grave and manifest injustice" he 

' Defencc Norice of Appeal of Dccisiw dated 31 January 20M, 12 February 2007 ("Rwmakuba Nouce of Appeal"). ' The Proxecuror v. A d r d  Rwanmlarbu, Cnse No. I--98-44C-T, Decision on Appropriate Remedy, 31 January 2007 
"Impugned Dccidon"). 
Decision on Prorccution's Notice of Appeal md Schedulinz Order, 18 April 2007, pms .  6.9 (..Scheduling Order"). 

"chhzdulinp Order, paras. 7. 9 ("As for the hegistrar's Notice, the Appcals Chamber notes that the hnpugncd Drcision 
is diroctcd or the Registrar, who panicipated in the proceeclings below on lhis matter upon invitation from thc Trial 
Chambcr lo do so. Accordingly, lhc Appeds Chmbcr finds it nppropriak and wilhin rhc scopc of Rule 33(B) of dic 
Rules in h e  prescnl circumstnnRs LO allow theRegistrar to mske submissions on all aspects of UIC Impugned Decision, 
including the award o1wmpensation for lhc violation of Mr. Rwarnakuba's right to legal counsel!'), 

~eg iu tm's  Submissions in Rcspect of the Trial Chamber III Decision on Appropriate Remedy of 31 January 2007 
Purauanl Iu Ride 33@) of the Rules of Piw~edure and Evidence, 2 May 2007 ("RcgisWar's Submissions"): Defencc 
Brief on Apped Concerning Appropriak Remedy, 2 May 2007 ("RwruncLmba A p p d  Bricr'). 
%gistcar's Suhmissiors in Responsc lo Defence Brief on Appeal Concerning Approprialc Rcmcdy, Pursuanr to Rule 
3 3 ( 8 )  of lhe Rules or Procedure and Evidcnce, 14 May 2007 ("Rcgishr's Response Brief'); Appellanl's Response to 
Rcgisrmr's Submissions on Appeal Concerning Appropriate Remedy, I7 May 2007 ("Rwawdmba Rcsponsc Brier'). 
Thc Appeals Chamber ,mlcd Mr. Rwamakuba a brief extension of lime lo rilc his response brief. See Dacisiun on 
Rcqucsl for Extension of Tirnc lo Fire a Responsc, 10 Mr~y 2007. para. 5. 
7 Vzr Plosevrrtor v. Arrdrd Rwamcrkrrbo., Case No. 1ClX 98-C-T. 20 Scplmber 2006, Chapter IV ("Trial 
Judgemenl"). 

Trinl Judgemeal, para 5 (noting that Mr. Rwmakubn ww arreslcd on 21 October 1998 and transfcrrcd ro the Tribunal 
Ihe following day). The Namibian uulhorilies first amsad  and Jsluined Mr. 12wanuka~ba. appnrcnily un their own 
iniliarive, f ro~n 2 August 1995 until 8 Feb~uary 1996. During this period. Lhc Rusecution informed thc Namibian 
authorilics on 22 December 1995 that it was demmining whether i t  was inlcrcskd in prosecuting Mr. Rwarnakuba. 
Howcvcr, on 18 January 1996, the Prosecution informed b e  Namibian authorilics h a 1  it had no evidence againsl him. 
See Trial Judgement, para. 4. 1 ' Tlid Judgmenr. Chapter N. 
l o  Impugned Decision, pmas. 5. 14. 
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suffered as a result of his lengthy detention and prosecution on allegedly false and manipulative 

evidence." The Registrar opposed both applications, and the Prosecution filed no subnli~sions.'~ 

3. On 31 January 2007, the Trial Chamber awarded Mr. Rwamakuba two thousand 'United 

States dollars upon finding that there had been a violatioll of his right to legal assistance and, as a 

further repa~ation for this violation, ordered the ReRegistrar to provide an apology to Mr. Rwrunakuba, 

and to use his good offices in resettling him with his family and in ensuring his children's continued 

ed~cat ion. '~  The Trial Chamber, however, denied Mr. Rwamakuba's separate claim for 

compensation arising from the alleged "gmve and mnnifesl injustice" related to his lengthy 

detention and allegedly tainted prosecution.'4 Mr. Rwamakuba now appeals the dismissal of h i s  

latter claim and requests thc Appeals Chamber to find that the Trial Chamber had the authority to 

award compensation on that claim as we1Lt5 In kis submissions, the Registrar objects to the Trial 

Chamber's awmd of financial compensation to Mr. Rwamakuba for the violation of his right to 

legal assistance.'" 

4, The Appeals Chamber will first address Mr. Rwamakuba's appeal concerning cornpensarion 

for the lengthy detention md allegedly tainted prosecution. It will then turn to the Registrar's 

objection to the award of financial cornpensarion to Mr. Rwamakuba for the violation of his right to 

legal assistance. 

11. ALLEGED ERROR RELATING TO TRE TRIAL ClUh5BER'S DECISION NOT 

TO PROVIDE C O ~ N S A T I O N  IN VXEW OF THE ACQUITTAL 

A. Background 

5. In iris application before the Trial Chamber, Mr. Rwamakuba claimed that he was indicted 

and prosecuted on false and manipulative evidence, which, coupled wiui his lengthy prc-trial and 

trial detention, resulted in "a gave and manifest miscarriage of ju~tice".'~ As a legal basis for this 

" Impugned Decision, pwas. 5, 14, 19. 
Impugned Decision, para 6. 

'"nipugncd Decision, pp. 23-24 (dispositiou). 
'?mpuFcd Decision, paras. 19-31, 
IS Rwamakuba Nouce of Appcal, paras. 5, 6; Rwamakuba Apped Brief, paras. 7, 13. In his Notice of Appeal, Mr. 

Rwn~nakuba asks the Appeals Charnbcr lo award approprialc wmpmsetion NI~, in the allcmalive, to remit the matter to 
the Trial Chamber: However, in his Appcal Brief, Mr. Rwamakuharquesrs only that his claim bc rcmmdecl for further 
consideration. 
'"egistrar's .%blnissi~ns, puras. 22, 23. 36-39, 40-72. In addition, thc Registrar's Submissions also address the 
questioo of whcther compensation is avoilnble for an acquittal as well as: thc Trial Chamber's consuuclion or Rule 5 of 
the Rules. Src Rcgislrx's Submissions, ptuas. 6-21, 24-39. The Appeals Chamber has consiUerd the Registrar's 
submission on the issue of compcnsauon lo an acquillcd pcrson in the context of Mr. Rwmxlrubn's appeal. The 
Appeals Chamhr however docs no1 need 10 address his submissions on the Trial Chamba's conrrrucrion of Rule 5 d 
the Rules, as lhe Trial Chambcr cxprcssly stated that this rule was inapplicable to its findings. See lmpugned Decision, 
"ma. 39. 
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claim, Mr. Rwamakuba pointed primarily to Article 85(3) of the Stalute of rhe htenlational 

Cljminal Court ("ICC Statute"), which envisions the possibility of compensarion to an acquitted 

person in such cir~urnstances.'~ 

6. The Trial Ckarnber, however, was not satisfied that it had the power to provide such a 

rcrnedy." First, it noted that neither the Statute nor the Rules of the Tribunal provides for 

compensation to an acquitted Second, it observed that, in the context of The existing 

international cowls, only the ICC Statute provides for the possibility of compensation in the event 

of an acquittal" and even then, only in exceptional circ~rnstances.~~ Finally, given the lack of 

uniform practice at national and international levels, the T ~ i d  Chamber concluded that a right to 

compensation for an acquitted person does not exist in customaly international law." 

B. Submissions 

7. Mr. Rwamakuba asserts that the Trial Chamber erred in law in finding that it lacked 

authority to award compensation in the event of an acquitlal involving "a grave and manifest 

miscarriage of justice".24 In this respect, he submits that both customary international law and the 

Trial Chamber's inherent authority provide a basis to awud him compen~ation.~~ In particular, he 

points to the Trial Chamber's extensive discussion of the right to compensation as a remedy for 

violations of fair trial rights both in customary international law and in the exercise of its inherent 

a~thority.'~ Accordingly, Mr. Rwamakuba presents his claim to the Appeals Chamber as a violation 

of his Pdir b5al and human rights." 

8. In particular, Mr. Rwamakuba submits that he suffered a "grave and manifest injustice" 

because he was indicted and prosecuted on evidence thar: was "false and manipulative", "palpably 

dishonst", and "inherently unsatisfactory and tainted".2x Mr. Rwamakuba claims that the 

~- 

I '  Impugned Decision. p a n  20,, 
I 9  Irnpugncd Decision. pam.  21,31. 
" Impugncd Decision, pam. 21. 
" Irnpugncd Decision, parns. 21-25. Thc Trial Chamber observed ha1 Lhc Spccial Pwel fm Serious Crimes in East 
Tinlor provides lor a righ~ to compe~uation Tor unjust convictious and unlawful arrcsls and detentions. See Trial 
Judgement, para. 23, In. 36. 

Inl~ugned Decision, paru. 28. 
a4 Impugned Decision, p m s .  27,31. 

a Rwamakuba Notice or Appd ,  pare. 5; Rwamakuba Appeal Brief. paras. 32-53 
Rwamakuba Auueal Brief, ~aras.  32-53. 
Rwunakubn ~ & e n l  Brief. para. 32. '' Rwamakuba Aooed Brief, ome. 32 ( T h e  Trial Chamber held that thcrc was not sufficicnl evidonce of Stare oractice . . 

and opir~ion (sic) jurir to support a customary right Ia compensation for gravc a d  m d e s t  miscarriage of justice. Tn 
our 1-espectful submission, the Chamber has posed ihe question in h c  wrong way. l h c  Trial Chamber accepts that there 
is a rjghl lo LUI d k c u v e  remedy under cuslomay international law whcn addressing othm claim. This, it is 
suggdslcd, is w d  cs~ablished in intcmalional lnw. The real qucslim in our submission is whether the right to an 
ellcclivt remedy under customary law could be applied to the accused in rhese circumstances."). 
28 Rwnmzk~~bu Appeal Brief, paras. 12,20,22. 
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Prosecution failed to take adequatc measures against the use and preselltalion of false eviden~e.~' In 

addition, Mr. Rwa~nakuba points to his lengthy pre-trial aud hid detcntion, resulting from the 

alleged P~ilings in the collection end presentation of evidence against him, and argues that he was 

denied the right to an expeditious trial.30 In particular, he notes that he made an early unsuccessful 

request for the severance of his case.3' Ultimately, Mr. Rwamakuba requests the Appeals Chamber 

to find that the Trial Chamber has the autharily to award financid compensation in such 

circumstances and to remand his case for fwther considerauon of the merits of his claim.3a 

9. The Registrar opposes Mr. Rwamakuba's The Registrar argues that the Tribunal 

has no authority to award compensation in circumstances where an accused has been acquitted atier 

trial or for alleged unfairness in the  proceeding^.^^ In any evenr, rhe Registrar submits that Mr. 

Rwamakuba has failed to subsrantiate both factually and legally his claim of a gave and manifest 

miscarriage of justice.35 The R e g h a  condudes by noting that "[wlhen the Tribunal acquits an 

Accused because the evidence fails to esrablish the crime beyond reasonable doubt, then rhe rights 

of an Accused to be judged fairly upon the evidence arc ~indicated."~~ 

C. Discussion 

10. The Appeals Chamber can identify no error on the part of the Trial Chamber in finding that 

it lacked authority to award compensation to Mr. Rwamakuba for having been prosecuted and 

acquitted. As the Trial Chamber observed, the Statute and Rules of the ~ribunal do not provide a 

basis for co~npensation in such ci~umstances?~ Nor is any found in the jurisprudence of this 

Tribunal or of the International Criminal Tribunal for the Former Yugoslavia ("ICTY"). In the past, 

the Presidents of this Tribunal and the ICTY requested the Security Council to amend the Statutes 

of the two Tribunals lo provide for such author it^.^' These efforts were unsuccessfi~l and underscore 

the inability of the Tribunal to provide such a remedy in either its express or implied powers.39 As 

" Rwamakuba Appeal Bricf, puns. 22.43.46. 
3U Kwamnkuba Appeal Brict, paras. 17, 18, W46 .47 .  
" Rwamxltuba Appeal Bricl, para. 16. '' R w m u k ~ b n  Appeal Bdef, p m .  13. " Regiskrrr's R~sponse Brief, para. 2. " Regisrrar's Submissions, pams. 18-11; Registrar's Response Brief, pams. 21-26. 
" Registrar's Response Brict, pms. 4-29. 
36 Rcgismar's Response Brief, para 29. 
" Impugned Decision, para. 21. 
" See Letter dmed 28 September 2003 fmru the Secretav Gcncrd Addressed to the President of h c  Securily Council. 
U.N. Doc. Sl7000/925* (6 Octobcr 2M1O)(mexiug Ictlcr from President Pdny of h e  Tribunal)('lCTR Submission"). 
Sea ulso Letter datcd 26 September ZOO0 from the Secretory Gencrsl Addrcssod LO Lhc President of fhc Scc~uity 
Council, U.N. Doc. S/2000/904 (26 Scplomber 2000)(annexing lcltcr h m  President Jorda of the 1CTY)YICTY 
Submission"); Lerrer dated 18 March 2002 from the Sccrcrary Gmeral Addresse4 to the h-csidcnl of the Securjty 
Council, U.N. Doc. S/2002/304 (18 March 2002)(annexing icnm from President Jorda of thc ICIY). These letters 
s ccir~cnlly irnnexed n copy of hrlidc 85 of the TCC Statulc. I '' cf: The Prusc~.crror v.  Radovarr Srur~koviC, CZTC No. IT 96 2312-ARllbis.1. Decision w Rule l lbif Appeal. 1 
Scplember 2005, paras. 14-17 (holding that the Sccuriry co6ncil.s endorsement of the ICTY's Completion Strategy. 

Gzse No. ICTR-98-444 I 13 September 2007 
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the Trial Chanber observed. the p r ~ t i c c  of providing compensation for an acquittal varies at both 

national and international levels.40 In this respecl, the International Covenant on Civil and Political 

Rights ("ICCPR) refers to a right of compensation only where an individual already convicled by a 

final decision has been exoncrated by newly discovwed facts.4' A person jn such circumstances 

who has been convicted and has suffered punishment as a result of the conviction may receive 

compensatiOn." Mr. Rwamakuba, however, was not convicbd and punished; he was acquitted in 

the first instance. 

11. FurtIlelillore, the Appeals Chamber finds no merit in Mr. Rwamakuba's submission that he 

is entitled ro financial compensation for his acquittal on the basis that the proceedings against him 

violated certain rights resulting in a grave arid manifest injustice to him. First, he pl-esents no 

evidence or convincing argument to substantiate his a s s h o n  that the Prosecution presented false or 

tainted evidence against him in order to arrest and hy him. His argument consists primarily of 

reiterating reasons why the Prosecution witnesses presented at his trial lacked credibility and 

reliability.'" 

12. In that respect, the Appeals Chamber notes that prior to commencement of uial, the Trial 

Cl~amber reviewed the evidence supporting the amended indictment against MI. Rwamakuba after 

his case was severed from the Karemerra et al. case and found that a prima facie case was 

estabfished by the Prosecution." In addition, in dismissing Mr. Rwamakuba's motion for judgment 

of acquittal at the end of the Prosecution case, the Trial Chamber rejected his principal contenrion 

that the Prosecution evidence was inherently unreliable:' MT. Rwainakuba's submission t h a ~  the 

Prosecution evidence was palpably false relies principally on the strength of his alibi, of which Mr. 

which includzd lhc rcrcrral d cascs Lo nalional jurisdictions, reflected thar the Tribunal was aulhori7d to do so under 
the Sta1~1c)("Smnlror~i6Appcsl Decision"). 
"Impugned Decision, paras. 25,27. 
4' Article 14(6) of the ICCPR provides: "When a person has by a find decision been convicted of a criminal oifcncc 
and when subsequmlly his conviclion has been rcvcrsed or hc has becn pardoned on the ground rhal a ncw or ncwly 
discoverd facl shows condusively Lhal lhcrc has bccn a miscarriage of justice, the person who h;is surrcred punishment 
us a rcsul~ 01 such conviction shall hc compsnsated according to law, unless i r  is provcd Lhal the non-disclosure of rhe 
unknown lack in lime is wholly or partly attributable ro him." 
4 1  Id. 
'%ww;lm&uba Appeal Brief, pnras. 25-27. 
U Tlrc Proseculor v. . ~ U O I & U T ~  Karcnzem cc uL, C%c No. lnR-98-44-PT, Recision on Severance of Andre Rwamakuba 
nnd For Leave Io R l c  Amended lndiclmcnl, 14 Fcbruary 2005, pap. 48 ("Considering the cvidence presented by the 
Prosecurion in suppurl 01 ils Motion, the Chamber finds that a p r i m  facie case has bccn cslablished with respect to the 
counts conlsincd in the proposed Amended Inrlicunen~ a g h t  Rwamaliuba and grants leave to file it subject to funhcr 
mcndmenls &wiled in the order.")("Ku,rrtrera el al. Severance D~cision"). The Trial Chamber observed Lhat his care 
chungcd "substnntially" from his hutial indictment to his trial, renlovin~ nllegutions of joint criminal mIerDrise aorl 
focusing on his dleged dircc~role. See Kur.emeru et ul. ScvcranceDecision, pans. 28, 37. 
4s See The Pmsaculol. v. A ~ r d r i  Rwuniukubu, Cast; No. 1CTR-984C-T, Decision on Defence Motion lor Judgement of 
Acquirtal, 28 October 2005, pma. 13 ("The Chamber has vmy cautiously reviewed a11 the argumenls of bolh parliq as 
wcU as the nmscrjpts in  the current proceedings. The conlradicliuns raiscd by the Defence wiih respect 10 the 
wilncsses' Lcstimony arc not so irreconcilable that the Prosecution case should bc consideved as having complelcly 
brokn down."). 

Case No. ICTR-98-444 6 13 September 2007 
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Rwamakuba gave notice only on the eve of his separate trial on 8 June 2005.'%le the Trial 

Judgement reflects that the Trial Chamber eventwally found that the Prosecu~ion evidence lacked 

credibility upon a final analysis of all the evidence as a whole, including the alibi,"7 this does nor 

lead to the conclusion that the Prosecution evidence - which was initially considered to be 

sufficiently credible and reliable by the Trial Chamber to charge Mr. Rwamakuba and to deny his 

motion for judgement of acquittal - was therefore false or tainted. 

13. Second, his assertlon on appeal that he was denied the right to an expeditious trial is 

similarly uasuipported and somewhat belied by his failure to develop this argument befme the Trial 

~hamber .~*  He points only to the length of his proceedings and his early unsuccessful request for 

severance on 11 October 2000.~~ In this respect, he does not address the complexity or name of the 

proceedings against him when his case formed part of a joint trial alleging a government-wide joint 

criminal enterpri~e."~ 

14. Finally, the Appeals Chamber sees no basis for remanding Mr. Rwamakuba's cIairn to the 

Trial Chamber in order lor him lo develop it further. Mr. Rwamakuba already had an opportunity to 

present these arguments to the Trial Chamber and. indeed, he expressly based his application below 

in part on the assertion that his rights were violated at one or more stages of the proceedings.s' 

However, Mr. Rwamakuba rook the position before the Trial Chamber that it was unnecessary for 

him to demonstrate that he was denied the right to an expeditious trial?' In addition, as to the 

alleged violation based on the nature of the Prosecution evidence presented in his case, Mr. 

4b The Prosecuror v. Andre Rwamakuba. Case No. ICTR. 9844C-YT, Dccision on Prosecution Motion lor Notice of 
Alibi and Reciprocal Inspection, 14 June 2005, para. 5. 
A7 Trial Judgement. paras. 212,214 ('The Chambcr hrard 49 Roseation and Defence wilncsscs, [and] 94 Prosecution 
and 218 Defence exhibits were adrnillcd into ~vidcnce over 78 trial days. [. ..] A$er nr.~cssing ?he evidetrce us a wlwlc, 
the Chamber found all of the Prosrcuuon wiln~wes no1 to be credible or reliable. Their testimonies were eithcr 
inconsistent with the lndiclmcnl or cmbincd o lha  dismpwcies which could nut bc sarisfactorily explained. The 
absence of my credible r x  rcliablc identification of Andri Rwamokuba 31 thc time and place of the alleged crimcs, the 
luck of credibilily or r~liability of the Prosecution witnesses, the participation of the Accused in olhm activities during 
puiods alleged in the Indicunent md lho Deienec alibi ovidcncc, cumrrlalively raise a reasonable doubt regarding h e  
Prosecution's case.")(emphrrsir- added). 
dm The Prosacntor v. Andri Rwanzakuba. Case No. ICTR-98-44-T, Application for Appropriate Rmody, 25 October 
2006, pm. 24 ("Wc submlt it is not necessary to demonstrate a violarion of the right to trial wilhout undue delay for 
lhis Lo bc weighecl into the question bf whc~hcr lhcrc has been u m i s c h s g c  of justice.")("nwanmku/K1 T r A  
Submissions"). 
49 Rwamakuba Appenl Brier, p m .  16. See also The Pro,recu?or 1,. And& RwamaBulm, Case No. ICfR-98-44C-T, 
Decision on AndrE Rwamakuba's Motion for Severance, 12 December 2000, para 44. 
so See Karerneru er uI. Scvcrancc Decision, para. 29 ("The proposed Amended Iudictment againsr Rwamakuba 
incorporures only allcgalions that are unique and relevant lo him. Thc charge of joint criminal enlcrprirc, which formed 
Ihe basis of the joindcr and was onc of the reasons why the Proseculim previously opposed thc sl;vertmcc, has been 
removcd. The Prosecution has indicaled ha1 lhc scvcrancc of Rwamakubu hss d o w ~ . d  it  to narrow the alleyntions or 
joinr criminal enterprise from the large level of ihc govcmmcnl apparatus to the levcl 01 the MRND parry, a n  to rucus 
primarily on the conuol of Inleruhmwe militias."). 
>I Rwundubd Trial Submissions. pmn. 7. 
52 Rwamakubu Trial Submissions, para. 24. 
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Rwanl&uba raised similar issues at the delivery of his Trial hdgement5' and cited the 

Prosecution's use of "false and manipulative" evidence in his submissions at triaL5"he Trial 

Chainber expressly considered these submissions in the Impugned Decision, even though they 

exceeded the scope of its scheduling order."' These mgunlents were therefore before thc Trial 

Chamber and were not accepted as a basis for compensation. 

15. In sum, Mr. Rwamakuba has not demonstrated that the Trial Chamber erred in law in 

findiug that it lacked authority to award him compensation for his acquittal. Furthermore, Mr. 

Rwamakuba fails to substantiate his claim that he sufered a gave and manifest injustice from the 

proceedings brought against him because he was indicted and prosecutccl on false and manipulative 

evidence and because of his lengthy pretrial detention. Accordingly, his appeal is dismissd. 

XII. ALLEGED ERROR RELATING TO THE TRML CHAMBER'S DECISION TO 

AWARD COMPENSATION 

A. Background 

16. The Regism's submissions concern the Trial Chamber's decision to award M, 

Rwamakuba two thousand United States dollars as compensation for a violation of his right to legal 

assisrance." The history of the proceedings related to the violation of Mr. Rwmnakuba's rights to 

legal assistance and to an initial appearance without delay is set forth in the Trial Judgment and in a 

number of decisions in this case.57 It suffices to note here that the Namibian authorities arrested Mr. 

Rwannkuba on 21 October 1998 and transferred him to the Tribunal the following day." The 

"See T. 20 September 2005 pp. 11, 14 ("But for dl ha4  it's our submission that there has been a deliberam urtempr -- 
lo use Lhc phrasc hat's ofren been used -- to poison rhc waters of justice and to bring before you, the Judges. false 
dlegations that have wsenlially rcsulted in Andr6Rwamakube bcing dclaincd Tor scvcn ycars, totally scparalcd from 
family -- md work, and oppomnily and crEcc(ively having his life broken on those lies."). 

Inlpugncd Decision, para. 19; Rwarnakrtbo Trial Submissions, p m .  24. 
5s h~pugncd Dccision, pairas. 12, 13. " Regiswar's Submisdons, paras. 19-23, 36-72. 
" Trial J~~dgement, paras. 217; Impugncd Decision, pnms. 2-4: The Pwsecuror v. Andre Rwnmtlkubu ct a!., Casc No.  
ICTR-98-4&T, Decision on t l ~ c  Ddcncc Motion Concerning the Illegal Arrest and nlegal Detention of the Accuscd, 12 
December 2000, 1). 2, p w ~ .  35-44 ("Rwarnuku&r Arrest and Detention Recision"); Andrd Rwarnahha v. The 
Prusecrrlor. Cnse NO. ICTR-98-44-A. Dccision [Appeal Against Dismissal of Motion Concerning Illegal Arrcsl and 
Deltnlion), 11 June 2001, pp. 2-4 ("Hwarnakuha Appeal Decision"). The Tririal Chamber described the violation of Mr. 
Rwamakubs's rights as a violation of his 'tighl Lo legal assistance", noring that it resulted in n delny in his initial 
mppearnnce. Impugned Decision, paras. 14-18.71. However, the Appeals Chamber has previously explained in a similar 
conteKl that the righr to legal assistance and Ule righr ID ao initial appearance without delay are in fact two distiuct 
righrs. JuvBaul Kujel(;eli v .  The P~osecuror, Casc NO. 1CTR-98-44A-A, Judgement, 23 Mny 2005, paras. 242-253 
("Kuirl(je1i Appeal Judpement"). 
5Y Trial Judgment, para. 5: Rwarrrelrubu Arrcsl and Detention Decision, p- 2, para. 35. 
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Tribunal did not assign him counsel under the Tribunal's legal aid system until 24 February 1999:' 

This delay was explained in part by Mr. Rwamakuba's delay in proposing an attorney Lo represent 

him6' However, during this four month period, the Tribunal did not offer Mr. Rwnmakuba the 

wsisrance of a duty counsel as required under R ~ d e  44bi.7 of the ~ u l e s . ~ '  In addition, the Tribunal 

did not hold his initial appearance, in part due to his lack of representation, until 7 April 1 9 ~ 9 . ' ~  

17. On 18 April 2000, Mr. Rwamakuba requested Trial Chamber II, which was originally seized 

of this case, to dismiss h e  charges against him and to immediately release him, alleging violations 

of Ifis fundamental rights during his arrest and detention.G3 Trial Chamber II determined that the 

Registrar's failure to assign duty counsel in accordance with Rule 44bis "resulted in an absence of 

any legal assistance for the Accused over an extended period of time in contradiction with, notably, 

Article 20(4)(c) of the Statute, and, further, in the delay in the Accused's inirial appearance."M Trial 

Chamber II, however, concluded that the delay did not cause him "serious and irreparable 

pltjudice" and denied the motion for immediate release.6s On I I. June 2001, a Bench of the Appeals 

Chamber dismissed Mr. Rwamakuba's appeal of this decision, on the ground that the issues 

surrounding Mr. Rwamakuba's arrest and detention did not raise jurisdictional matters." m e  Bench 

of the Appeals Chamber added, however, that "it is open to the Appellant to invoke the issue of the 

alleged violation of his fundamental human lights by the Tribunal in order to seek reparation as the 

case may be at the appropriate time."67 

18. Pursuant to the Trial Judgement, Mr. Rwarnakuba filed an application for a remedy for the 

violation of his right to legal assistance.68 In the Impugned Decision, the Trial Chamber granted this 

application and ordered the Registrar to issue a formal apology69 and to pay him IWO thousand 

United Statcs dollars in financial compensation for his "moral injuryw?' The Trial Chamber 

reasoned thar it had authority to provide a remedy to Mr. Rwamakuba for this violation based on the 

5q Rwer~~akuhu Arrest and Detenuon Decision, para. 38. Thc Appwls Chamber notes that Trid Chamber I1 misfakenly 
refen-ed to the year of the assignment of Mr. Rwunnkuha's counsel as 2000, rather than the comct yem of 1999. Sce 
Rwanlakuba Appeal Brief, Annex A (indicating dalc of appointment as 24 February 1999). 
MI Rwnmuktrl.~~ Arrest and Dcrcntion Dccision, parai. 38-40. "' Xwtrrnrrkuba Arrest and Dctenrion Decision, paras. 41-43. Sce ulsu Trial judgcmcn~ para. 217. 

Rwamekube Arrest and Detention Decision, p. 2, paras. 35, 43. See also Impugned Decision, pars. 2. Thc Tribunal 
scheduled his initial appeurmce for 10 M m h  1999, bul adjourned it at the request of his assigncd counsel u n d 7  April 
149a *..-, 

Hwcr~ri~rkrrba Arrcsr and Detention Decision, p. 2, paras. 1-7. 
" Rwmrmkubn Arrest and Derention Decision, pan .  43.  

Rwa~nalirrl,a Arrest and Detention Decision. para. 44. 
66 

67 
Rwan~okuba Appeal Dx~sion,  p. 4. 
Kwanrnkuh(. ADDed Dec~a~un. D. 4 .  

fir lmpugncd ~ e c i ~ i o n ,  pans. 5.1'4. 19. 
Impugned Decision. pp. 23-14 (Disposition). In addition, the Trial Chambcr ordered rhe Registriu lo use his good 

uificcs in rcscitling h i m  with his family and in ensuring his children's conunu~d education. The Trial Chumber noted 
that "[tlhesc arc obligations of lueans and not of result", lmpugntd Dccision, para. 77. The Regisuar does chdcngc this 
ropccL or rhc dccision. '' Impugned Decision, pp. 23-24 (Disposition). 

Cust No. ICTR-98-44-A 9 13 September 2007 



13/09 '07 17:Ol FAX 0031705128932 ICTR @OlO 

14X/H 
right to a remcdy fol- human rights vioIations, as reflected in numerous international instn~rnenrs,~' 

as well as the jurispwdence of the Appeals Chamber, notably the Kajelijeli Appeal Judgement and 

the Barayagwiza case." More particularly, the Trial Chamber recalled that a Bench of the Appeals 

Chamber jn this case indicated that Mr. Rwamakuba could seek reparation for this vio~ation.~' In 

addition, the Trial Chambe1 relied on its inherent authority.74 

19. On the issue of financial compensation for the violation of Mr. Rwamakuba's right to legal 

assistance, the Trial Chamber acknowledged that no specific provision o'f the Statute or 'Rules 

expressly envisioned such a remedy." However, the Trial Chamber reviewed various international 

in~trurnents,7~ decisions of human lights bodies,77 and the decisions of the Appeals Chamber in the 

Barayagwi,w and Semunzca cases,'"~ referring lo compensation as part of an effective remedy. 

From this, the Trial Chamber concluded that it had inherent authority ro award financial 

B. Submissions 

20. The Registrar submits that the Trial Chamber erred in law in finding that it had rhe authority 

to award financial compensation as part of an effective remedy.B0 In this respect, he contends rhat 

the Tribunal's Statute 'end Rules do not provide for compensation as a remedy ,and submits that the 

right to compensation for human rights violations is simply an "emerging nomi,''." He describes the 

Appeals Chamber findings in the Barayagwiza. and Semama cases, which envisioned an award of 

financial compensation ro the accused in those cases if they were acquitted, as "anticipatoly" and 

1 
'' Impugned Dmision. para. 40 (referring to Universal Declaration of Human Rights, the Inlcmational Covenant on 
Civil and Political Rights, the Intcmational Convention on the Elimination of fdl Forms of Racial DiscriminaUon, the 
Cnnvention a g d t  Torture and Other Cruel. Inhuman or Dcgading Trearmtnt or Punishmen5 the Convenuon 
Concerning Indigenous and Tribal Peoples in indepcndml Countries, the United Nations Declaration of Basic 
Principles of Juslicc for Victims of Crime md Abusc of Power, the Europcm Convention on Human Rights, h c  
Alnerican Dwlaration of the Rights and Dulics oE Man and the Amcrican Convention of Human Righ&)(intcrnal 
citations ornillcd). 
72 Impugned Dccision, para. 41-43, ciring KujelijeIi Appeal ludgmenl, paras. 255. 322; Jean-Bosco Bmnyagwizu v. 
The Prusccutor, Case No. ICCR-97-19-AR72, Decision (Proseculor's Request for Rcvicw or Reconsideration), 31 
Mnrch 2000, para. 74 ("Dumyqwiza Appeal Decision"). 
" Impugned Decision, para. 44, ciling Rwanrtlkuhrr Appcal Decision, p. 4. 
14 Impugned Dccision, paas. 45-49. 
" hpugned  Dccision. paras. 40, 58. 
" Impugned Decision, paras. 54, 55 (refwing to the Internalional Covenanr on Civil and Political Righls, European 
Convcnlion on Humun Righls, Amoicm Convention on Human Rights, and thc Salutes of the ink-America11 Court of 
Human Rights as well as Lhc EUI-oyean Coun of Human Righis). 
77 hnpugned Decision, pwas. 51. 52. 55 (discussing decisions or rccommcndations of the Europwn C o w  of Human 
Righu, Inta-Amcrican Court or Humm Rights, the Afk-ican Commission on Human nnd Peoples' Rights, The Unitcd 
Nations Humm Righls Committee, Co~nminee on h c  Elimination of nl l  Forms oiRacial Discrimination). 
l8 Impu~ned Decision. para. 63, citing The P~-usauror v. huruir  S e n m w ,  Casc No. TCTR-97-20-T, Judgement m d  
Smlcncc, 15 May 2003, p m .  579-582, Bura.yugwi. Appcal Decision, p m .  75 
lY lrnp~~gncd Decision, para. 62. 
"' Regiswar Submissions. paras. 19. 20. 40-61. 
I I Regisuar Submissions, paras. 40-56. 
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' - dec l a r~ lo r~" .~~  In particular, he notes that the Presidents of this Tribunal and of the ICTY 

unsuccessMIy sought an amendment of the Statute from the Security Council to provide for 

financial compensalion as a remedy for fair u i a l  rights violations in the Statute, shortly after these 

decisions were k ~ k e n . ~ ~  

21. Finally, the Registrar takes issue with the merits of the decision. Pointing to the Trial 

Chamber's finding that the violation did not materially p1:ejudice Mr. Rwarnakuba's case, he 

submits that the awa-d of financial cornpensarion is unwamnted and that other fonns of reparation 

awarded to Mr. Rwainakuba in the Impugned Decision, such as the formal apology, ~uf iced . '~  He 

adds that the Trial Chamber's award of damages for the %oral injury" has no basis in fact." 

22. Mr. Rwamakuba responds that the Statute was not meant to be an exhaustive document on 

the authority of the Tribunal but rather a basic jurisdictional framework.86 He submits that an 

effective remedy therefore falls within the Tribunal's mandate to do justice and to foster 

rec~ncil iat ion.~~ Furthermore, Mr. Rwamahba contends that the award of moral damages was "a 

fair and humane demonstration of the Trial Chamber's capaciw to understand the real hurt 

occasioned to an accused by such cir~urnstances."'~ 

C. Discussion 

23. There is no question that, as the Trial Chamber recognized and held in the Impugned 

Decision, Mr. Rwamakuba is entitled to an effective remedy for the violation of his right to legal 

assistance as well as his right to an initial appearance without delay. T ~ i d  Chamber I1 recognized 

the existence of these  violation^,^^ and the Appeals Chamber indicated that Mr. Rwamakuba could 

"seek reparation'' for them.g0 Moreover, the Appeals Chamber, after considering nearly identical 

violations in the Kajelijeli Appeal Judgement, reached the same conclusion and, accordingly, 

reduced the sentence imposed in that case.g' The two principal questions for the Appeals Chamber 

''J Regiwnr Submissions, para. 41. He also quores an opinion from the Office of Legd Affairs of the Unit& Nations in 
support ofthis proposition. I d ,  pam. 20(iii). 
'' Rcgislm Submissions, paras. 20.41. 
K* Registrar Submissions, paras. 36-39.67-69. 
" Regisuar Submissions, pams. 62-66. 
I" Rwamakuba Response Brid, p m .  15. 
'' Rwamakuba Response BricT, paras. 16. 17. 
" Rwamakuha Response Bricr. para. 23. 
" Rwomakrrbir Arrest and Detention Decision, para. 43. 
' ~wamu.ku .ba  Appcal Decision, p. 4. 
91 Kaieliieli Appeal JudcemenL paras. 237, 242-250, 253, 323,324 (findinc violations of the riahl m counscl, resulrina 
liom'a iailurc-io povid i  duty dounscl in accord with Rule 44hir of the Rules, w d  the right i o  an inilid appearance 
wilhout dclay). The Appcal Chaniber noted thnt the accuscd was in the msludy oP the Tribumal lor a total of 211 clays 
prior to any initial nppcarancc during which he was wiihnut assigned counsd for 147 days. Kajelijdi Appcd 
JudgcmcnL para. 237. In  rhe prcscnl care, Mr. Rwamakub~ Wns dclaincd jn the Tribunal's detention iacilitics for a total 
of 167 days horn Lhe date of his transfez on 22 Octobcr 1998 unril his inilial appearance hold on 7 April 1999, of which 
he spent 125 days wilhout assigned counsel. See r u p n  para. 16. 11 should also be noted, howcvcr, that the Appcds 
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ai-e whether the Tribunal is empowered to award financial compensation as an effective remedy for 

a violation of the fundamental righrs of the accused and, if so, whether it was appropriate to award 

Mr. Rwamakuba financial compensation as an effective remedy in the present case. 

24. The Appeals Chamber has previously held that "any violation, even if it entails a relative 

degree of prejudice, requires a propoltionate remedy."" It follows very plainly hrn the Appeals 

Chamber's decisions in the Bnrayagwiza and Sernanza cases that a rcmcdy for a violahon of the 

rights of the accused may include an award of financial compensation, as both decisions envisioned 

financial compensation being fmed at the time of judgement, if the accused were a ~ ~ u i t l e d . ~ ~  h this 

rcspect, the Appeals Chamber is not persuaded by the Regism's submissions that the absence of an 

explicil provision providing for financial compensation in the Statute for violations of the righrs of 

the accused as well as the Security Council's decision not to amend the Statute to expressly include 

such a remedy indicate that it is not available. 

25. WrsL while there is no right to compensation for an acquittal per se, there is a right in 

international law to an effective remedy for violations of the rights of the accused, as reflected in 

Article 2(3)(a) of the ICCPR.'~ In this respect, the ICCPR specifically envisions compensation as an 

appropriate remedy in certain circumstances, such as the case of unlawful mest  or detenti~n.~' The 

Appeals Chamber has previously held that the ICCPR is a persuasive a~tthority in determining the 

Trjbunal's powers under international law.'" 

Chamhcr lound additional violations in the Kajelijeli case. See Kajel@li Appeal Judgcment. para. 251,252 (finding that 
rhc rights of the accused were violated based on his nrbitroiy pravisional dorcnhan in Benin without Charge for 85 days, 
and detention in Benin without nppearmce before a Judge for a told of 95 days, which was amibuhblc to the 
Prosecution). 
'2 Laurcnr S e n m u  v. The Pmsmi to r ,  C-c No. ICTR-97-204, Decision. 31 May 2000, p m  125 ("Semnnra Appeal 
Decision"). 
'' Smmnza Appeal Decision, p. 34 ("[Tlhat for the violation of his righrs, the Appcllanl is entitled to a remedy which 
shall be given wf~en ~ i r r l g m ~ a z f  i .~  rendered by llze Tr id  Clranzber, as follows:(a) If he is found not guilly, Lhc Appellant 
shnll be cnlirlcd Lo h a n d n l  compensation [...j")(emphmis added): Baruyugniua Appeal Decision, para 
75(iii)("DECIDES lhal lor Lhc violation of his rights die Appellant is entitled to a remedy, m be fixed nr tlw h e  qf 
ind~rnrenf ar firrr inrtancr, as Follows: a) If the Ao~ellant i s  found not eoiltv, he shall rccdve financial comoemation ., - - -  
C...j")(empha& added). 
'' Article 2 0 )  of the ICCPR states: "Ench State Party to the presenl Covcnant undertakes: (a) To ensure thar any pcrson 
whose rizhts or fi'eedorns as herein reco&ed are violnld shall hnvc an effective remedv. notwithstanding ha1 the . . - 
viuladon-ha5 been cornwined by personsacring in an official capacity; @)To Ensure that any person claiming such a 
rcmcdy shall have his righr thereto determined by cnmperent judicial, administrative or legislative authorities, or by any 
other competent authority provided for by Ule legal ryslcm of the State, and to develop the pussihilitics of judicid 
remedy; (c) To ensure that Ihc compcknl authorities shall enforce such remedies whcn granted!' See uho Basic 
Principles and Guidclincs on Lhc Right LO a Remedy and Reparation for Victims or  Gross Violations of Inrema~mal  
Human Rights Law and Serious Violations uf Inrmarionrrl Humanilsrian Law, G.A. Res. 601147 (16 Dcccmbn 2005). 
9.5 See, cg., TCCPR. Article 9(5)("Anyone who has been the victim or unlawful arrest or cleteolion shall havc an 
enhrccablc righi to compensation."). 
Yb Scr KajrIijrIi Appeal Judgement, para. 209. In hddition, the Appcals Chamber has previously recognized thar the 
righu of the accused in Article 20 of the Sratute neck the righls in Lhc ICCPR See, e&, Praruiv Zigir-rmgirruo v. 77ac 
Pwsecumr. Casc No. ICTR-2001-73-AR73. Decision on Interlocurory Appeal. 30 October 3006, para. 12, In.- 46 
("Zisimnyimgr, Appenl Decision"). 
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26. The authority in the Statute to provide an effeclive remedy flows from Article 19(1) of the 

Statute, which obliges the Trial Chambers to ensure a fair trial and full respect for the accused's 

rights. The existence d fair trial guarantees in the Statute necessarily presumes their proper 

enforccmen~.~ In this respect, the Appeals Chamber observes that the Statue and Rules do no1 

expressly provide for other forms of effective remedy, such as the reduction of sentences, yet such a 

remedy has been accorded on several occasions.98 Moreover, the submissions of the Presidents of 

th is  Tribund and of the ICTY seeking an amendment of the Stature from the Securiry Council to 

provide for fjnancial compensation do not suggest that an effective remedy in the form of financial 

compensation cannot be ordered and paid in the absence of an express provision. At the time of 

making the submissions, the Appeals Chamber had already issued two decisions envisioning 

possible awards of compensation to remedy fair trial rights violations and the submissions 

then~selves recognized the aurholity of the Tribunals to order financial compensation as an effecuve 

remedy in the form of an ''exceptional d ing"  or an "en gratia paymenr". 99 The request for a 

statutory amendment merely expressed the pference of the Presidents for a specific statutory 

provision so that it would be beyond dispute that my award of compensation would be paid 

"according to law".100 Against this backdrop, the Appeals Chamber will not assume thaL the 

Security Council's inaction was intended to interfere with the Tribunal's inherent authority to order 

coinpensation in appropriate circumstances. Accordingly, the Appeals Chamber can identify no 
error of law on the part of the Trial Chamber in finding that it had the authority in general to award 

an effective remedy for the violations of Mr. Rwmnakuba's rights as an accused person, including 

financial compensation. 

27. The question remains, however, whether it was appropriate for the T~ia l  Chamber to award 

Mr. Rwarnakuba financial compensation in the present case, as part of the remedy for the violations 

'' Cj: SrankovUApped Decision, para. 14 ('*I[ is irue, as the Appellant points out, thnL hc Statute of thc Tribunal does 
not contain M explicit lcgal basis for Rulc Ilbir. Bur the explicil languase of the Slalute is neither an cxdusive nor an 
exhaustive indcx of the Tkibunal's powcrs. It is axiomatic undcr Anicle 9 of rhr. Slalute that it was ncver the intention of 
those who d r a k d  the Statute ha t  the Tribunal try all hose accused of committing wnr crimes or crimes against 
humanily in the Rcgion. Thc Tribunal wns granlcd primay - but explicitly not exclusive - jurisdiclion ovcr such 
crimes. I11 this rcgard, it is clew thnl dlcmauve nationd jurisdiclions have consislcntly been contemplo~d for h c  
'transfer' of;iccused.")(inn citations omitted). '' Sea generally Senzanzu Appcal Dmision, p. 34; Bai-ayagwizu. Appeal Decision. pan,. 75; Kqjelijeli Appcal 
Judgment, para. 314. 
Y!I ICTR Submission, p. 4 ("Such mechanisms idcludc, inter alia, rubilralion, ex gratin payment, resolutions or the 
General Assembly authorizing limited Labiliry and amendment of lhc Slamre"); ICTY Submission p. 4 ("These 
nwchnnisms include, nmung other things, arbilmlion, cxceptionnl ruling, G e n e d  Asscmbly 1-esolutions recognizing 
limited responsibility and umcndmcnt of the Tribunal's Statute."). 
IM ICTR Submission, p. 4 ("In his connection, it is essenkd LO nolc that the U n k d  Naiious would no1 bc able to 
cumply with its in~~nal iona l  obligations simply by paying lbr. individuals conccmed an appruprintc sum in 
compcnsalion. The obligariorls which are codilid wirhin articlc 9, paragraph 5 ,  and d c 1 e  14, para,pph 6, of thc 
Internationd Covcnant on Civil mcl political Rights are not simply to ensure thal persons whosc cases fall within thc 
scope of these provisions we compcauakd .ximpliciter, but rarhcr to guarantee hat rhey u e  veslod with ian enforceable 
righr to compensah~n" (in the case of %ti& 9(5)) and ere compensated "according ro the l a w  (in lbe case of article 14 
(6)"); Sec al.%.? ICTY Submission p. 5. 
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of his right to legal assistance and to an initial appearance without delay. The jurisprudence of the 

Appeals Chamber reflects that ihe nature and form of the effective remedy should be proportional to 

the gravity of harm lhal is s~ffered. '~'  In practice, the effective remedy accorded by a Chamber for 

violations of an accused's fair trial rights will almost always take the form of equitable or 

declaratory relief.lo2 In the past, the Appeals Chamber has envisioned financial compensation as a 

form of effective remedy only in situations where, amongst orher violations, an accused was 

impermissibly detained without being informed of the charges against him.Io3 This is in line with 

A~ticle  9(5) of the ICCPR wbjch provides for an enforceable right to compensation in the event of 

an unlawful arrest or detention.Io4 

28. Bearing this in mind, the Appeals Chamber recalls that Mr. Rwamakuba was derained in the 

Tribunal's detention facilities for a total of 167 days from the date of his transfer on 22 October 

1998 until his initial appearance held on 7 A p d  1999, of which he spent 125 days without assigned 

counsel.'o5 As the Appeals Chamber in the KajeIijeli case already pointed our in relation to the 

lights of a suspect,106 a judge is called upon to make an accused familiar with the charges, lo verify 

an accused's identity, to examine any obvious challenges to the case, to inquire into the medical 

condition of an accused, and to notify a person enjoying the confidence of the detainedM and 

consular officers.'0s The Appeals Chamber fmher  stressed that: 

Rule 62 is unequivocal that an initial appearance is to be scheduled without delay. There 
are purposes for an initial appearance apart from entering a plca including: reading oul 
the official charges against the accused, ascertaining the identity of the detainee, allowing 
the Trial Chamber or Judge to ensure that the rights of the accused whilc in detention are 
being respected, giving an opportunity for the accused lo voice any complaints, and 
scheduling a trial date or date for a sentenciag hearing, in the case of a guilly plea, 
without delay.lo9 

The Appeals Chamber considers the violations of Mr. Rwamakuba's rights attributable to the 

Tribunal and financial compensation Lo be an effective remedy. The nature of the violations 

lo' Senranza AqpcalDccision, para 125. 
In' See, c . ~ . ,  Zigirnnyirum Appeal Decision, para. 24 (excluding l~slimony taken in violdon of an accused's righl ID be 
present during his trial): The Prosecu1a~- v. Andri Nzaprura eet ul., Case No. ICTR-99-46-4 Judgemenl, 7 July 2006, 
paras. 164, 165 [setring asidc a guilly verdict where accused's righl lo notice of charges againsl him was violared); 
Kaielijeli Appcnl Judgement, para. 324 (reduction of scntcncc for period of tlnlawful arrwt and detention in Benin and 
right lo legal amistance ancl initial appesrmw a1 Tribunal); Georjies Rutugundu v. The Prosacutor, Casl; N o .  ICTR-96- 
03-% Decision on Requests Tor Rimmideration, Review, Assignmen1 of Counsel. Disclosure, and Clarification, 8 
D~comber 2006, p m .  37 (rccognilion of violation .and warning u l  poasible fume sanclions Tor the Prosecution's 
violalion of Rule 68 of ihe Rules). 
"'"ernonza Appral Dccision, paras. 87,90: Baruy~.pizu Appcal Decision, paras. 54, 55 .  
1 0 " ~ ~ ~ ~ ,  article 9(5)("Anyonc who has beer the victim ofunhwiui arrest or decention shall havc an enforceable right 
lo cornnensalion."). 

~ u j e l $ l i  ~ ~ ~ & l  judgcnlcnt, para. 221. 
107 See Swndnrd Minimum Rule.? for the Treatment of Prisoners, approved by ECOSOC Rcs. 663(C) (XXIV) of 31 July 
1957 andRes. 2076 (LXII) 01 I3 May 1997 (UN Doc. El5988 (1977)); Kajelijeli Appeal Judgcmenc, fn. 451. 
I" Vlenna Convrn~on on Consular Relatons. Amclc 3603) 

K o j e l y d ~  Appeal Judgrmcnt, para. 250 (internal cirations ormlld) 
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suffered by Mr. Rwarnakuba is no less significant than in other cases where such compensation was 

envisioned to be fixed a1 the time of judgement if the accused were found not guilty (as opposed to 

a reduction in sentence in cme the accused were found guilty).'I0 Accordingly, the Appeals 

Chamber can identify no error on the pas of the Trial Chamber in finding that financial 

compensation is an appropriate form of an effective remcdy to address the violations of Mr. 

Rwarnakuba's rights. 

2 Moreover, the Appeals Chamber is not persuaded by the Registrar's submission that the 

award of nvo thousand United States dollars has no basis in fact. It is not disputed that Mr. 

Rwamakuba's suffered serious violations of his fundamental rights. In the Kajelijeli Appeal 

Judgement, the Appeals Chamber did not demand or cite additional proof of specific hann in 

according an appropriate remedy in that case, which involved a significant reduction in sentence.'" 

Moreover, as noted above, the Appeals Chamber in the Baraj~agwiza and Smanza cases envisioned 

the award of compensation, in the event of an acquittal, to be fixed at the time of j~dgement."~ 

30. Finally, the Appeals Chamber also agrees with The Trial Chamber that internal institutional 

considerations related to the execution of an order, including budgemy matters, are separate 

considerations from the Tribunal's authority to award an effective remedy in the form of financial 

compensation in appropriate circumstances and in compliance with its international  obligation^."^ 
Budgetary considerations cannot interfere with the Tribunal's authority to award financial 

conipensation as an effective remedy for a human rights violation; similarly, at the domestic level, a 

State c m o t  advance the argument that there me no budgetary resources available to justify a 

refusal to award compensation. The Appeals Chamber has confirmed the Tribunal's general 

autlmitp to award compensation in appropriate and limited circumstances. In addition, it has 

afik~ned the reasonableness of the award in the present case. 

D. Conclusion 

3 Accordingly, the Appeals Chamber concludes tlmt the Trial Chamber did not err in awarding 

Mr. Rwamahba two thousand United Stales dollars as financiid compensation as part of an 

effective remedy for the violations in the present casc. 

'la See, e.g., Xaj#lijeli Appeal Judgemem, para. 323 (considering an accusd's delcnlion without being i n f o m d  of h e  
charges againsr him 2nd his detention without an initial appcvvlce as equally impermissible). 
'" Kajelijeli Appeal Judgcmcnl, paras. 253,323. 314. The Appeals Chamber set aside thc convicted person's two lilc- 
sentences and Ntecn yrars' scnlcnu: imposed by the Trial Chamber and converted rhcm into a single senrencc 
consisting of a fixed term of impsisonmcnl of 45 years. 
'I2 Senloma Appeal Decision, p. 34; Baruyugwiza Appcal Dccision, para 75(iii). 
I I3 See Impugned Dccision, para. 60. 
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IV. DISPOSITION 

32. For the foregoing reasons, the Appeals Chamber DISMISSES Mr. Rwanakuba's appeal, 

AFFIRMS the Trial Chamber's award of two tbousmd United S u b s  dollars in compensation to 

him and ORDERS the Registry to make appropriate arrangements for the payment of the award. 

Done in English and French, the English version being authoritative. 

Done this thirteenth day of Sentember 2007. .,, . ,, 
Ar The Hague, 
The Netherlands. Presiding 

Case No. ICTR-98-44-A 
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PARTLY DISSENTING OPINION OF JUDGE SHAHABWDEEN 134M 

1. I agree with the Appeals Chamber's dismissal of Mr. Rwamakuba's appeal relating to the 

Trial Chamber's decision not to provide compensation in view of his acquittal. My hesitation is 

over paragraph 32 of the decision of the A p p d s  Chamber, in which the Appeals Chamber 

"ORDERS the Registry to make appropriate arrangements for the payment of the award" in respect 

of related matters. As the Regisuy is headed by the Regismar, the flexibility of this formula does not 

conceal the fact that i t  is directed to l~ and that it assumes that he has the capacity to make 

payment. That gives me difficulty. 

2. I accept that the Tribunal may declare that the appellant's human righrs have been violated. 

It may also award compensation for such a violation, provided that the particular methods of award 

are within its competence, as has been the case in some instances. But i t  seems to me that the 

Tribunal bas no competence to order the Registrar to make appropriate arrangements for Gnancial 

payment. It is not mei-ely a question of tbe lack of budgetary provision, but also a question of the 

lack of authority undel- the Stature. 

3. The Appeals Chamber suggests that it is granting 'an effective remedy'. What therefore has 

to be seen is whethe* the remedy granted will prove effective. In my view, it will not prove 

effective, for the reason that the Regimar will lack ~e means of compliance. As indicated by the 

Appeals Chamber itself, the Presidents of this Tribunal and of the ICTY sought an appropriate 

amendment of the Statute from the Security Council to allow for financial compensation to be paid 

by the Tribunal in such a situahon, but their quest was unsuccessful; that was in September 2000.' 

By its long silence, the Security Council may be taken to have affirmed that the Tribunals have no 

competence to order payment of financial compensation. 

4, The practical implications of the Appeals Chamber's older must also be considered. If the 

order stands and the Registrar (including anyone from the Registry) does not make the payment, his 

obligation can be enforced, at the instance of Mr. Rwamakuba, by a contempt order. The 

Registrat's probable defence in contempt proceedings will be that he is unable to make the payment 

because of the lack of budgetary provision and the impossibility of such provision boing made in 

view of the lack of statutory authority. If the Tribunal accepts this defence, it will merely have 

postponed the decision that the Trial Chamber lacked authority to order the Registrar to pay 

finru~cial compensation to Mr. Rwanlakuba. If the Regiswar's defence is dismissed, the Regismar 

' See Lcltel. dated 28 Scplember 2000 from the S a c r a q  Gcnerd Addressed to the President of the Security Council 
(U.N. Doc. SI2000/925)(annexing a ierter from President P i h y  of the ICTR). See aku Lctter dated 26 September 2000 
from [he Sccretay Genernl Addressed to thc President of the Security Council, U.N. Doc. S12000/904 (26 September 
20nU)(annexing a IclLcr from PrcSidenl Jorda of the ICTY). 
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may have to go to prison. That prospect looks unlikely. If the Registrar succeeds at that ~~ 
Rwamakuba would have to content himself with an illusion in place oP an effective remedy. 

5 .  The international legal system, if it may be called a system, is not perfect. In this respect, i~ 

is unlike the national legal systems addressed by the various human rights instmments. The 

question is nor how a function given to the Tribunal is to be exercised by it, but whether the 

function has in the first place been given to it. In this case, it is nor possible to fill &e imperfections 

in the Tribunal's system by recourse KO the idea of inherent authority. Both Tribunals have in 

sevmal cases properly relied on the concept of inherent authority, and 1 recognize that the 

competence which the concept gives is not confined to trivial matters. However, it seems ro me that 

it is available only for the better discharge of a function which was given to the T~libunals, at least in 

essence, by the Statute; it is not available to justify the acquisition of a wholly new function, more 

particularly one which involves the expenditure of monies provided by United Nations member 

states. 

6. South West Africa has been justly criticized. However, the criticisms do not affect the 

valid@ of the International Court of Justice's pronouncement rhat in 'the international field, rhe 

existence of obligations that cannot in the last resort be enforced by any legal process, has always 

been the rule rather than the exception . . .'.2 As Imrnanuel Kant saw in 1784, 'The greatest problem 

for the human species is that of attaining a civil society which can administer universal ju~t ice ' .~  

That is true of the administiation of international justice to states; it is equally true of the 

administration of international j u s ~ c e  individuals. 

7. The problem in this case is a real one; some of the dicta in past decisions may have led to it. 

However, it i s  nor possible to supply the deficit in the manner indicated by the Appeals Chamber. 

Done in English and French, the English text being authoritative. 

Dated 13 Se~tember 2007 

zl!.C.J.Repoporrs IY66 .6 .46 ,  para. 86. 
"ited in J.L Gaddis, Tlw Cold War. A New History (New York, 2005). 158. 
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