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1. The Appeals Chamber of the Infernational Criminal Tribunal for the Prosecution of Persons 

Responsible for Genocide and Other Serious Violations of International Humanitaiian 'Law 

Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Othk 

Such Violations Committed in the Territory of Neighbouring States, Between 1 January 1994 and 

31 December 1994 (%ppeals Chamber" and "Tribunal", respectively) is seized of: . . ~ 

- "Appellant Hassan Ngeze's Motion to Order The Prosecutor to Disclose Material &or 
Statementk of Witness EB Which Might Have Come in his Possession Subsequent to the 
Presentation of Forensic Expert's Report on Witness EB's Recanted Statement [sic]", fled 
confidentially by Hassan Ngeze ("Appellant") on 19 June 2006 ("Motion of 19 June 2006'3, 
in which the Appellant requests the Appeals Chamber to order the Prosecutor to, disclose 
material connected with the investigations' conducted by the Special Counsel to the 
Prosecutor in relation with the alleged pe jury committed by Witness EB;' . . 

- "Appellant Hassan Ngeze's Urgent Motion for Leave to Present Additional Evidence 
(Rule 115) of Witness ABCl as per Prosecutor's Disclosure of Transcript of .~&nr%e 
Wimess ABCl's Testimony in 2% Prosecutor v. Bagosora et al. FiIed on 22"d June 2006 
Pursuant to Rule 75(P)(ii) and Rule 68 of the Rules of Procedure and Evidence", filed 
confidentially by the Appellant on 4 July 2006 ("Motion of 4 July 20069, in which he 
requests the Appeals Chamber to admit into evidence the testimony of Defense Witness 
ABCl given before the Tribunal on 13 June 2006 in The Prosecutor v. Bagosora et 61,'' ?&e 
No. ICTR-9841-T ("Bagosora er at. cases') and to call [the witness] to testify in the present 

2 
case; 

- "Appellant Ha9san Ngeze's in Person Urgent Motion for Leave to Present ~dditional 
Evidence (Rule 115) of Witness EB as per Prosecutor's Disclosure Filed on 20* Juie 2006 
of the Relevant Pages of the Gacaca Records Book Given Before the Gacaca on 
[REDACTED]", fled confidentially by the Appellant on 14 July 2006 rMotion of 14. Jlily 
2006"); in which h,e seeks admission into evidence of the testimony of Witness EE given 
before the Gacaca on [REDACTED]; 

, . -  ' See also Prosecutor's Response to lLAppellan( Hassan Ngeze's Motion to Order The Prosecutor IO ~ i s e l a &  ~ & r i a l  
andlor Statemends of Wibmss EB W c h  Might Have Come iu his Possession Subsequent to the Resenration. of 
Forensic Expert's Report on Wirness EB's Recanted Statement, 26 June 2006 (''Response to the Motion of 19 June 
2006") md Appellant Hassm Ngw's  Reply to the Prosecutor's Response to "Appellant Harsan Ngeze's Yotion to 
Order The Prosecumr to Disclose M a t e d  a d o r  Sratcmcnts of Witness EB Which Mi& Have Co& 'm liis 
Possession Subsequent to the Presentation of Forensic Expert's Report oo Witness EB's Recantcd Statement?',.3p June 
2006 ('aeply to the Response to the Motion of 19 June 2006"). 
See also Pmsecutor's Response to "Appellant Haasan Ngeze's Urgent Motion for L a v e  w Prcscnt Additional 

Evidence (Rule 115) of Wilness ABCl as per Prosecutor's Disclosure of Transcript of Defence Wimess h ~ l ' s  
Testimony in The Prosecutor v. Bugosora ez al. Filed on 22" June 2006 Pursuant to Rule 75(P)(ii) and Rule 68 of rhe 
Rules of Procedure and Evidence", filed confidentially on 13 July 2006 Caesponse to the MOMTI of 4 July 2006'7 and 
Reply to the Prosecutor's Response to '7hc Appellant Hassan Ngeze's Urgent Motion for Leave to Present Additional 
Evidence (Rule 115) of Wibmss ABCl as per Prosecutor's Disclosure of Transcript of Dcfence Witness ABCl's 
Tesdmony in The Prosecutor v. Bugosorn st al. Filed on 22"' June 2006 Pursuant to Rule 75(F)(ii) and Rule 68 ofthe 
Rulm of Procedure and Evidcncc", filcd contidentially m 20 July 2006 ("Reply to tho Response lo the Motion of 4 July 
2006"). The Appeals Chamber notcs that the Response to the Motion of 4 July 2006 was served on the Appellapf's 
Counsel by hand-dclivery on 17 July 2006. Thercforc, the Appeals Chamber considem the Reply to the Respome the 
Motion of 4 July 2006 to bc filed tknely. 

ThiS Motion had initially been filed by the Appellant in person on 3 July 2006 but was rd rned  to him as qkficientiy 
filed in light of the Order Concerning Filings by Hassun Ngtzc dated 24 May 2004 and Order to the Registnr d a d  26 
November 2004. On 14 July 2006, the said Motion war, forwarded to the Appeals Chamber by the AppeUant's.Comsel. 
On 21 September 2006, following thc Appeals Chamber's Decision on Hassan Ngeze's Motions Concerning Restrictive 
Measures of Detenrion 01: 20 September 2006, the Appellant's Counsel requested the Kegishr (with copy'*to I@ . . 
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- "Appellant Hassan Ngeze's Urgent Motion for Leave to Present Further Additional 
Evidence (Rule 115) of Witness EB", fded wnfdentially by the Appellant on 28 August 
2006 C'Motion of 28 August 2006'7, in which he requests the Appeals Chamber to admit 
into evidence 'Yhe additional excul story statement of witness EB [...I aEnning his i' recanted statement of 5" April 2005"; 

- "Prosecutor's Motion Pursuant to Rule 115 to A h i t  the Envelopes in Which Copies of 
the Letter Purporting to Be a Statement From Witness EB Were Reoeived", fdd 
confidentially by the Prosecutor on 7 September 2006 ("Motion of 7 September 2006"), 'in 
which the Prosecution seeks admission of the envelopes in which copies of the dleged 
recantation statement of Witness EB were received by the Office of the Prosecutor .as 
additional evidence. 

I. PROCEDURAL BACKGROUND 

2. Trial Chamber I of the Tribunal ("Trial Chamber") rendered its Judgement in this case oq 3 

Decembm 2003.' The Appellant filed his Notice of Appeal on 9 February 2004; amended on 9 
, 

May 2005; and the Appellant's Brief on 2 May 2005.' The Prosecution filed its Respondent's Beef 

on 22 November 2005.~ The Appellant replied on 15 December 2005." 

3. By its Decision of 23 February 2006," the Appeals Chamber admitted as additional 

evidence on appeal handwritten and typed copies of Witness EB's purported recantation statement .> 

:: 8 - ., : > 

dated Apfil2005 ("Recantation ~taternent")'~ and the Forensic Report of Mr. Antipas Nyanjwa, . . ,  ,an . 

expert in handwriting, who assessed the authenticity of Wilness EB's stat ern en^" pursuant t o '~u ld  

Presiding Judge in the present case) to 'Weal all filings of Hassan Ngeze's m t i o n  ir! person and foryarded .by 
[Counsel] as having been withdrawn". On 25 September 2006, the Registrar requested the Appellant's C o w l  to 
address to the Registrar and the Appeals Chamber a precise list of mohns that he wishcs to withdraw. Up to date,.no 
communication in this regard has been received from the Appellant's CounseL In these circumstances and in light of the 
Pracfice Direction on Withdrawal of Pleadings, the Appeals Chamber considers the Motion of 14 July 2006 withdrawn 
(See Prosecutor v. Edouerd Kargmera et 01.. Case No. ICTR-98-44-AR72.7, Decision on Prosecution Motiod w 
Withdraw Appeal Regarding the Pleading of hint Criminal Werprise in a Count of Complicity in Genocide,'25 
August 2006, para. 4, and Prosecuror v. Aloys Simba, Case No. ICTK01-76.k Notice on Pmxoutar's Motion 
Withdrawing Motion Regarding Confidential Filings, 17 May 2006, p. 2). 

See hosecutor's Response to "Appellant Hassnn Ngeze's Urgent Motion for Leave to Present Further Additional 
Evidence (Rule 1 IS) of Witness EB", filed confidentially on 7 September 2006 ("Response to the Motion of 28 August 
2006"). The Appellanr b s  not filed n reply to the Rcsponse to the Motion of 28 August 2006. 

The Rosecuror v. Ferdinand Nahimana er a!.. Case No. ICTR-99-52-T, Judgement and Sentence, 3 ~ e c e r n d  2003 
("Trial JudgemnS'). . .. 
6 Defence Notice of Appeal (Pursuant to 108 of the Rules of Procedure and Evidence), 9 February 2004. 
' Con$idential Amended Notice of Appeal, 9 May 2005. ' Confidential Appellant's Brief (Pursuanl to Rule 11 1 pf the Rules of Procedure and Evidence), 2 May 2005. 
9 Consolidated Respondent's Brief, 2?. November 2005. 
10 Appellant ~ a s s & t ~ ~ e z e ' s  Reply Brief (Article 113 of the Rules of Procedures and Evidence), 15 December 2005. 
l L  Confidentiol Decision on A ~ ~ c l l a n t  Nene's Six Motions for Admission of Additional Evidence on Anneal d m  -. 
~urther Irivertigation at d~ A ~ &  stage,-23 February 1006 ("Ngeze Decision on Addiriopsl Evidcncc"). '' Ngeze Decision on Additional Evidence, para. 29; Confidmtial Decision on the Prosecutor's Motion for an Order and 
Directives in Relation to Evidentiav Hearing on Appeal Pursuant to Rule 115, 14 June 2006 ("Decision of 14 June 
2006"), p. 3. 
I3 Rcport of tbe Forensic Document Examiner, Inspectm Antipas N y a n j p  dated 20 June 2005, Annex 4 to :the 
"Prosecutor's Additional Submissions In Response to 'Appellant Hassan Ngeze's Urgent Motion for Leave to Present 
Additional Evidence (Rule 115) of Wirness EX", filed confidentially on 7 July 2005  forensic Rqort"). See Mgeze 
Decision on Additional Evidence, para. 41. 

Case No. ICTR-99-52-A 
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115 of the Rules of Procedure and Evidence of the Tribunal ("Rules"), and ordered that Witness EB 

be heard by the Appeals Chamber, pursuant to Rules 98 and 107 of the ~ u 1 e s . l ~  

4. On 14 June 2006, the Appeals Chamber dismissed the Prosecution's request for an order to 

the Appellant to produce the original handwritten and typed versions of Witness EB's purported 

Recantation Statement, and ordered Witness EB to appear, as a witness of the Appeals Chamber, at 

an evidentiary hearing, pursuant to Rule 115 of the ~ u l e s . ' ~  By the same decision, the Appeals 

Chamber modified the protective measures applicable to Witness EB and prohibited the;p&ies, 

their agents or any person acting on their behalf *om contacting Witness EB, unless 'exprek1y 

authorized by the Appeals chamber.16 

5. On 20 June 2006, the Prosecution disclosed extracts from the W A C T E D ]  Gacace Record 

Book, dated [REDACTED], which it asserts to be relevant to Witness EBEB's testimony.'! The 

A p p d s  Chamber recalls that this material cannot currently be considered as tendered into evidence 

and will therefore not address its contents at the present stage.'' On 22 June 2006, pursuant to Rules 

75 (F)(ii) and 68 of the Rules, the Prosecution disclosed the transcript of Witness ABCl's 

testimony in the Bagosora et al. case dated 13 June 2006." 

6 .  On 3 August 2006, the Prosecution informed the Appellant and the Appeals ~hamb&,that.it . .. 
received, on 6 July 2006, a copy of the statement purportedly written by Wihms EB dated.lg . . or-16 

December [year illegible] "affirming his earlier recanted statement" ("Additional ~tatement").~~ 

The copy of the said document (in Kinyawanda with a translation into French) was transmitted by 

the Prosecution to the Appellant on 17 August 2006:' The English translation was transmitted to 

the Appellant on 22 August 2006:' 

7. On 13 September 2006, the Appellant requested the Prosecution to aansmit to him ,the 

transcript of Witness WFPlO [DW20] testimony in The Prosecutor v. Casimir Bizimungu et aL, 

Case No. ICTR-99-50-T rBizimungu et al. case") dated 1 through 4 September 2006, partly given 

in closed session, which, in the Appellant's belief, "contains exculpatory evidence and is relevant to 
L ' .  ;.... 

, .. 
14 Ngae Decision on Additional Evidence, para. 8 1 .  : . .,., .,.: 
IS Decision of 14 June 2006, p. 5. 
'"id., p. 6. 
" NDACIZD]. 
' b e e  supra, at footnote 3. 
l9 Disclosure of Tmcr ipr  of Defence Wimess ABCI's Testimony in the Pmrecuror v. Bagosora et al, Pyry~+nr ,m 
Rule 750( i i )  and Rule 68 of the Rules of Procedure and Evidence, filed cddeatially on 22 June 2006 ('?)isclosure of . .. . 
22 June 2006"). 
' O  Request for a Further Extension of the ~ r g e n t  ~osrr ic t iw l~easures  in the Cate Prosecutor v. H m a n  Ngeze, 
pursuant to Rule 64 [ofthe] Rules Covering the Detention of Personr Awaiting Trial or Appeal Before the fi-bum1 or 
Otherwise Detained on the Authurfv of the Tribunal, filed confidentially on 3 August 2006. 
" Id. " Follow up to Prosecutor's Response m [...I Correspondence Dated 15 Auyst 2006 Regarding "Request for Supply 
of Copy of the Statement of Wih-tess EB Dared 15' December ZOOS', filed confidentially on 22 August 2006., , 

Case No. ICTR-99-52-A 27 November 2006 ' 
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the evidentiary hearing of the witness EB before the Appeals ~ h a m b e r " . ~ ~  On 4 October 2006, the 

Prosecution responded that it was not in a position to accommodate this request because .it is too 

general.24 The Prosecution also affirmed that, upon review of both the dosed and open session 

transcripts of Witness WFPlO's testimony in the Bitimungrc et al. case, it "has not found any 

exculpatory material within the meaning of Rule 68(A) of the Rules", specifylug that the only 

mention of Wihress EB was made in open session and is thus available to the ~ p ~ e l l a n ~ ~ ~  

. .  , 

11. MOTION OF 19 SUNIE 2006 
. - ~, 

. - .  . . I.. 
8. The Appellant requests the Appeals Chamber to order the Prosecution to disclose material 

related to investigations into the alleged perjury committed by Witness EB which may have come 

into its possession after the filing of the Forensic ~ e ~ o r t . ~ ~  The Appellant submits that such material 

is necessary for the preparation of his defence and cross-examination of Witness EB during the 

evidentiary hearing." He sugge~ts that the Appeals Chamber can order the production of additional 

evidence &om either party under Rule 98 of the Rules.'' 

~. 
9. The Prosecution responds that the Motion of 19 June 2006 should be dismissed. ~ k t ,  &e 

Prosecution contends that it is well aware of its ongoing obligations under Rule 68 of the Rules and 

has acted in full compliance with them, notably by making its Disclosures of 20 and 22 June 2606, 

and will continue to do so.29 Second, it maintains that since the Motion of 19 June 2006 does not 

refer to any specific document, it amounts to a "fishing expeditio~~".~~ Third, the   rose cut ion 
submits that any material uncovered by the Special Counsel during her investigation is privileged 

and protected by the provisions of Rule 70 (A) of the Rules and thus, will not be disclosed, except if 

it falls within the scope of Rule 6~.~' , , , 

_ * .  

10. The Appellant replies that ho is not asking for any material relating to the Special Counsel's 

report, but for "the material or statement related to the witness El3 only",32 and notes that "it is not ~. 
clear fiom the Prosecutor's response as to whether the Prosecutor has got any fu~ther statement 

.. . .. 
a Request fog the Supply of the Court Testimony of Wilness Testifying undcr the Pseudo Namc WFPlO PWZO] 
G o v m e n t  1 Case No. ICTR-99-50-T, Bizimuny ct al. Given during 1' September to 4" S e p ~ r y 2 p ? 6 , . . a s  
y v i d e d  d e r  Rule 68 (A) and (a) of the Rules of Procedure m d  Evidence, filed coddentially on I3 ~eptember 2006. 

Response to [...I "Request for the Supply of the COW Testimony of Wiiness Testilj'hg under the Psendq N D ~ E  
WFPlO [DWZO] in Government 1 Case No. ICTR-99-5&T, Bizimwgu ct aL Given during I" September to 4* 
September 2006, as provided under Rule 68 (A) and (E) of the RRus of Procedure and Evidence", 4 October.2006, 
para 2. 
Ibid., para. 4. 

?A Motion of 19 June 2006, paras 1,3. 
27 Ibid., para. 4. 
28 Ibid., pxb 6. , '. . 
29 Response ro the Motian of 19 June 2006, para. 3. . . '' Ibid.. ams 2,4. 
3 1  Ibid.; para. 61 
'' Reply to the Rcsponse to the Motion of 19 ~une'2006, paras 1-2. 

Case No. ICTR-99-52-A 
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from the witness EB or not"?3 He assumes that investigators, who were in contact with witness EB' 

after the filing of the Forensic Report and before the Appeals Chamber's prohibition of:cdntaL$ 

might have received hrther material from Witness E B . ~ ~  Finally, he affirms that, given the 

circumstances, he i s  unable to give ,further description of the materiel required?' 

11. The Appeals Chamber recalls that the Rosecution has a positive and continuous obligation36 

under Rule 68 of the Rules to, soon as practicable, disclose to the Defence any material which 

in [its] actual bowledge [.. .] may suggest the innocence or mitigate the grult of the accused or 

affect the credibility of Prosecution evidence". Determining what material is subject to disclosui'e 

under Rule 68 falls within the Prosecution's discretion and its initial assessment of such exculpatory 
. .  . 

material must be done in good faith3" However, Rule 68(a) does not impose an obligation OQ the 

Prosecution to search for material which it does not have knowledge of, nor does it entitle the 

Defenoe to embark on a "fishing expedition"." Indeed, when an accused requests a ~ h a k b e r  to 

order the production of material, the accused's request "has to be sufliciently specific as-to.the 

nature of the evidence sought and its being in the possession of the addressee of the request".39 At 

the same time, such request is not required to be "as specific as to precisely identify which 

" Ibid., para 5. 
'' Ibid., para. 3 
'' hid. ,  para. 6. 

Decision on Appellant Jean-Bosco Barayagwka's Motion Requesting That the Prosecution Disclosuie. .of the 
Interview of Michel Bagaragaza Be Expungcd from the Record, 30 October 2006 C\Bamyagwua Decision on 
Prosecution Disclome'?j, para. 6; The Prosaxtor v. Mimslav Bralo, Case No. IT-95-17-4 Decision on Motions f o ~  
Access to Ex Pane Porhom of the Record on Appeal and for Disclosure of Mitigating Material, 30 August 2006 
("Bralo 30 Auyst  2006 Decision"), para. 29; Prasecuror v. Edouard Karemera et al., Case No. 1~-98-44~A.R73.7 .  
Decision on Inttrlocutory Appeal Regarding the Role of the Prosecutor's Electronic Disclosure Suite in DisEharging 
Disclosure Obliga!ions, 30 June 1006 rKaremera 30 June 2006 Decisionn), para. 9; Prasecutor v. Thiansle Bagmora 
et aL, Case Nos. ICTR-98-41-AR73 & ICTR-98-41-AR73(B), Decision on Intetlocutory Appeals of Decision on 
Witness Rotcotion Orders, 6 October 2005 C.Bagorara et al. 6 October 2005 Decision"), para. 44; Proseiufori. 
Tihomir BldkiE. Casc No. R-95-144, Confidential Decision on Prosecution's Application to Seek Guidance from the 
Appeals Chamber regarhg Redaction of the Statement of "Witness Two" for the Purposes of Disclosure to PaJko 
LjubiEik under Rule 68, 30 March 2004 ("Bi&kii. 30 March 2004 Decision"), para. 32; Prosecutor v Tihomir.BlGfii, 
Case No. IT-95-14-A, Decision on the Appellant's Motions for the hoduction of Material, Suspension or Extension of 
the Briefing Schedule, and Additional Filings, 26 September 2000 ("Biafkii 26 September 2000 Decision"), paras 29- 
32. 
" Barayagwiza Decision on Prosccueion Disclosure, pan. 6; Bralo 30 August 2006 Decisioq para 30; Prosecutor v. 
JuvJnai Kqeiqeli, Case No. ICTR-9844A-A, JudgemenL 23 May 2005 ("Kajel~eli Apped Judgement"), para. 262; 
Prosecuior v. Dario KordiC and Mario Cerker, Case No. IT-95-14/24, Appeal Judgement, 17 December 2004 
("KordiL' Appeal Judgement"), para. 183; Prmecutor v. Radoslav Brdanin, Case No. IT-99-36-A, Decision on 
Appellant's Morion for Disclosure Pursuant to Rule 68 and Motion for an Order to rhe Registrar to Disclose C e d n  
Marerials, 7 Deccmber 2004 ("Brdanin 7 December 2004 Decision"), p. 3; Prmecutor v. Tihomir 5la.W CaseNa. IT- 
95-14A, Appcal Judgement, 29 July 2004, para 264; Prosecutor v. RadisIac KrstiE, Case No lT-98-334, Jud&inen\ 
19 April 2004 m s t i O  Appeal JudgemenP'), para. 190; Blniki.? 4 March 2004 Decision, para. 61, B E &  30 &&arch 
2004 Dcciaiq paras 31-32; 13ldh2 26 Scptcmher 2000 Deci~ioq para 45. . .. . 
la B P ~ O  30 August 2006 Decisiq para. 30; Kajelijeli Appeal Judgement paras 262-263; Blakii. Appeal Judglment, 
para. 268; Prosecutor v. Envcr Hu&~%~anovi& er uL, Case No. R-0147-AR73, Decision on Appeal from Refusal to 
Gmnt Access to Cosfidenual Material in Another Case, 23 April 2002 ~HudiiharanoviO 23 April 2002 Decision"), p. 
3. See also Prosecutor v. Casimir B12imunp et al,, Case No. ICTR-99-50-T, Deciswn on Bicamumpaka's W o n  for 
Disclosure of Exculpatory Evidence (MDR Files), 17 Novenlber 2004, paras 11-14; Prosecufor v. Cusimir B&impg& 
el rrl., Case N o .  ICTR-99-50-T, Decision m Prosper Mugiraneza's Motion Pursuanl to Rule 68 far Exculp,atory 
Evidcncc Related to Wimess GKI (TC), 14 September 2004, psras 8-12. 

Case No. IW-99-52-A 6 27 November 2006 
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documents should be disclo~ed".~ Finally, if an accused wishes ro show that the Pmsecuti& is in 

breach of these obligations, helshe must identify the material sought, present aprima facie sh'o6kg 

as to its probable exculpatory nature, and prove the Prosecution's custody or control thereof?''~v&n 

when the Defence satisfie the Chamber that b e  Prosecution has failed to comply with its Eule 68 

obligations, the Chamber will examine wheker the Defence has actually been prejudiced by such 

failure before considering whether a remedy i k  
I . . 

12. Under Rule 70(A) of the Rules, 'kpdrts, memoranda, or other internal documents pripared 

by a party, its assistants or with the investigation or preparation of the 

case, are not subject to disclosure or under Rules 66 and 67. Pursua~~t to Rule 70(B), 

with respect to information provided to the drosecution on a confidential basis and used ''sol&y f?! .... , 

the purpose of generating new evidence", th; Prosecution shall not disclose it to the Defence desk. 

it obtains the consent of the person or enti4 providing such information and, in any even& . k ~ o t  . 
-. .. , 

tender it into evidence without prior d i s c l o s ~  to the Defcnsr 
.. . . <. . 

13. The Appeals Chamber recalls that on 7 July 2005, the Prosecution confidentially filed the 

"Prosecutor's Additional Submissions in ~hsponse to 'Appellant Hassan Ngeze's Urgent Motion 

for Leave to Present Additional Evidence (Rule 115) of Witness EB"', in which it disclosed certain 

results of the investigations with respect p Witness ,EB?= These submissions were taken k& 
account by the Appeals Chamber when &sessing the prima facie credibility of Witness E B ' ~  
additional e ~ i d e n c e . ~  On 7 April 2006, the Prosecution specified that, although it was not the 

position to provide a datc for conclusion of the investigations, it was taking the necessary m&su& . , .  

in order to ensure the communication of t$e results as soon as possible.45 The Appeals ~&b" . , 

notes that the Prosecution continually refers to issues related to Wimess EB in its submissions .. . . 

concerning the restrictive measures applicable to the Appellant, notably "in the context .of the 

ongoing investigations, led by the special! Counsel to the  rosec cut or".^ It notes, inter d i d ,  iliat 
. . > .  

such measures are still necessary, "incl*g in light of the recent letter, purportedly written by 

witness EB, with multiple copies mailed, from both Rwanda and Tanzania, to three Prosecution's 

'' Brolo 30 August 2006 Decision, para 30; Blaiki; 26 September 2000 Decision, para. 40; BlaSME 29 October 199.7 ~. 
Decision. para. 32. ! 
" Bralo 30 August 2006 Decisiou, pan. 30; ~ 1 0 ~ k i t 1 2 6  September 2000 Decisios para. 40. , . .  
41 Bralo 30 August 2006 Decision, pya. 31; Kujel~eli Appeal Jud!pmeq para. 262; Brdanin 7 December 2004 
Decision, p. 3. I. ' 

'' Bra20 30 August 2006 Decision, pma. 31; Kojelijell Appeal Judgement, para. 262; KrsriC ~ p p e d  Judgement, para. 
153: see also Prosecutor v. Edouard Karemera er al.. Case No..ICTR-9844-T, Oral Decision on Stay of Rocoedirxs, 
16 February 2006, pp 4 and 8-9 
" WDACTED]. 

Ngeze Decision on A d d i t i d  Evidence, para. 20, 
" Status Conference, T. 7 April 2006, pp 19-20. ' . . ' 
'' [FUZDACTED]. 

Case No. 1CTR-99-52-A 7 27 Navcmber 2006 7 



04/12 '08 14:33 FAX 0031705128932 ICTR _ _ _ __ _ -  - - - - - -  a008 

g93aJK=. 
~nvesti~ators".~' Further, on 4 September 2006, the Prosecution claimed that the Additio~aY 

Statement "can only be construed as further evidence that the restrictive measures are appropriate 

and should even be strengthened, particularly in light of the upcoming Rule 115 evidentiary 

hearing"?' In a Memorandum dated 1 1 September 2006, the Prosecution reasserted that there'wi; a 

continuing campaign, involving the AppeUarif to interfere with Witness EB?' 
. . 

14. With respect to the Special Counsel's investigations, the Appeals Chamber has already 

stated that (i) the material produced in the course of these investigations i s  likely to fall under the 

scope of Rule 70(A) of the Rules, and (ii) no existing orders or decisions obliged the Prosecution to 

communicate to the Appellant a report that could be prepared by the Special C o w e l  following her 

in~esti~ations?~ At the same time, the Appeals Chamber specifically recalls its jurisprudence on 

distinctions to be made between w h e s s  statements and internal documents fdhg &d& Rule 

70(~)." In any event, neither Rule 70 nor the Decision on Special Counsel should in ai~ '%iy 'be 

interpreted as lessening the scope of the Prosecution's Rule 68 obligations described above."- 
. . 

15. The Appeals Chamber takes note of the Prosecution's statement that it is "is well aware of 

its ongoing disclosure obligations, particularly through Rule 68" and 'kill continue [...I to honour 

its disclosure obligations,'J3 It also notes that, according to the Prosecution, the Disclosures of 20 

and 22 Sune 2006 were not made in response tothe Motion of 19 June 2006, but rather as pad o f  its 
. ,. ., 

" WDACTED]. . . .  
" [REDACTED]. 
49 [REDACTED]. Ln its last Memorandum dated 16 November 2006, the Prosemtion mskes a request for sb&&ther?ing 
the restrictive measures in Light of the u p c o m e  appeals hearing "in order to safeyard, w much as possible, , .  . . the 
integrity and fair outcome of the whole proceedings, as well as the rights to privacy and sefurity of protected %he-sscs, 
including Wimess ED" W A C l T I J ] .  . . 

Dduision rclarive b la RcguPte de liippelmt Harsan Ngse concernnnl la communication du repport & I'Avocnt 
gin6ral chnrg.4 de l'enquite sur les alldgationu d'enlrave nu cows de In jurtice, 2 3 j h i e r  2006 ("Vecision:on Spe+iial 
Cowel 's  Report"), p m s  15-16 and 19. 
51 Efiker  Niyitegekp v. Proxecutor, Case No. ICTR-96-14-A, Judpment, 9 July 2004 ("Niyiteg&' 
Judgement"), paras 30-36. The Appeals Chamber speciiiid the following: . . 
"34. Questions that were put to a witness -thus being part of &e witness slatemat-have to be distmguished from 
''M documents prepared by a party", which are not subject to disclosure under Rule 70(A) of the Rules, as an 
exceplion to the general disclosure obligation pursuant to Rule 66(A)(ii) of the Rules. A question nnce put to a witness 
is not an internal note any more; it does not fall within the ambit and thereby under the protection of Rule 70(A) of the 
Rules. If, however, counsel cr another staff member of the Prosecution mtes down a questionprior m the interrosation, 
without purting rhis question to the witness, such a question is not subject to disciosure. Similarly, any note made by 
counsel or another staff member of the Prosecution in relation to the questioning of the witness is not subject to 
disclosure, unless it has been put to the witucss. 
35. [...I The Prosecution is obliged to ride the witness statemat available to the Defence in the form in which it has 
been rccordcd Howcver, something which is m t  in rtc possession of or accessible to the Prosecution cannot be subject 

, . 
to disclosure: memo tenehrr ad impossibile (no one is bound to an ~ossibi l i ty) ."  [fwmotes omitted]. 
See oho Prosecutor v. Vidoja BhpjwiI '  and Drqgon Jokii, Case No. IT-02-60-T, Decirion on Vidoje Blsajevit's 
Expedited Motion to Compel the Prosecution to Disclose its Notes from Flea Discussions with the Acnwd %lid& 
Request for an Expedited Open Session Hearing, 13 June 2003, p. 6: "Rule 70 (A) aims to protect work prdua  from 
disclosure, as it is in the public intcrest that information related to the internal prepantion of a care, inc luag legal 
theories, strate@ and investigations, shall be privileged and not subject to disclosure to the opposink party% ' . . 
52 See Supra, at p a .  11. See also Niyitegekn Appeals Judgement, para. 30 and footnote 2. .. . , 

53 Response to the Motion of 19 June 2006, para 3. 
. . 
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obligations to disclose excnlpatory or other relevant material.54 Finally, the Prosecution has 

specified that it did not provide copies of the Additional Statement to the Appellant p'ior,to his 

request of 15 August 2006, since the document was at the same time addressed to the Appellapt .. and . 

his ~ounsel . '~  In these circumstances, although the Appeals Chamber accepts the Appellant's 

argument that in the present circumstances he cannot identify with more precision the nature~~f ttie 

material to which he seeks access, it finds that the Appellant has provided no indicatim 'of iriy 

failure of the Prosecution to comply with its disclosure obligation. Therefore, for lack of evidence 

to the contrary, the Appeals Chamber considers that the Prosecution is acting in good faith?' & 
light of the above, there is  no need for the Appeals Chamber to order the Prosecution to Amply 

with its Rule 68 obligations, since "[olnly where &e Defence can satisfy a Chamber &at the 

Prosecution has failed to discharge its obligations shbuld an order of the type sought [...I to be 

~ontemplated".~ , 

16. In addition, while the parties do not refer to Rule 66@) of the Rules, the Appeals Chcimb~r 

notes that the Appellant's request appears to fall under this provision since he is seeking access to 

documents that would be material to the preparation of his defence with respect to the'croi- 

examination of Witness EB at the evidentiary heding or might be intended for use- by th6 

Prosecution as evidence on that occasion. It has already been clarified that Rule 66@) aiiplies to 
. . 

appellate'proceedii and th*t, consequently, the ~rdsecution, on request of the Defence, "has to 

pennit the inspection of any material which is cnpab{e of being admitted on appeal or whibh mzy 

lead to the discovery of material which is capable on appeal"." In this respect, 

the Appeals Chamber recalls that "purely immaterial for the 

preparation of the Defencea' and that the Prosecution Fould instead consider "(a) whether the issues 

to which the material relates are subject of a ground (of appeal" or "(b) whether the material , . ,  could . I 

reasonably lead to further investigation by the ~ e f e h e  and the discovery of additional evidence . . . . .  
admissib1e under Rule 115 of the ~ n l e s ' ' . ~ ~  Therefob, the Appeals Chamber propdo mo9 (Urects 

I - .  . 
the Prosecution to apply the above-mentioned criteria in order to determine whether it ,is jq 

possession of any documents that are material to the Areparation of the Defeme, with the exception 

of Rule 70 material as discussed above, and then re&, if necessary, to the Appeals chamber fot 
I . . 

permission to withhold any information provided by these sources under Rule 66(C) of the Rules. 

" Disclosure of 20 June 2006, pars. 4 (the Appeals Chamber bates ulPt the Pmsmtion did wr qecify whether t& 
disclosure was ma& under Rdc 68 of the Rulm); Disclosure of122 3tmc 2006. para. 2 (it is mentimacd inpatil. 1 that the 
disclosure is made pursuant m Rules 68 and 75(F)(u)). 
" Motion of 7 September 2006, para. 13. 
56 ~ a r a p ~ w i z a  Decision on Prosecution Disclosure, para. 6; Brdo 30 August 2006 Decisio11, para. 34; '~rdafiin 7 
Deccmber 2004 Decision, p. 3; BldkiE 26 September 2000 Decpion, pan. 45. , .  . 

Bralo 30 August 2006 Decision, para. 31; Bidkid26 Septemp 2000 Decision, para. 45. 
'' Prosecuror v. Rodislaw KrstiE, Case No. IT-98-334, Cogdenrial Decision on the Pmsccution's Motioll,t? Be 
Rclicved of Obligation to Disclose Sensitive InfomtionPursuAnt to Rule 66(C), 27 March 2003, p. 4. .. : . : - Jd. .. . .. 
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17. Finally, the Appeals Chamber reiterates that, in'compliance with its Decision of 14 June 

2006, not only the parties, but also their agents or any other persons on their behalf, are prohibited 
. . 

' I  4 

from contacting or interfering with Witness EB. . . . . 
111. ADDITIONAL EVIDENCE . . 

. .  , 
A. Amlieable Law , .. 

. . 

18. The Appeals Chamber recalls that according tn the jurisprudence of the Tribunal and that of 

the International Criminal Tribunal for the Former Yugoslavia ("ICTY'), an appeal pursu&t to 

Article 24 of the Statute of the Tribunal (Article 25 ofthe Statute of the ICTY) is not a trial de novo 

and is not an opportunity to remedy any "failures or oversights" by a party during the pre-&al idd 

trial phases.60 

19. Rule 115 of the Rules provides for a corrective measure on appeal, and its purpose is $I deal .. > 

"with the situation where a party is in possession of material that was not before the court o f  first 

instance and which is additional evidence of a fact or issue litigated at trial".G' According t.6 this 

provision, for additional evidence to be admissible on appeal, the following requirements .must be 

met. First, the motion to present additional evidence should be filed "not later than thn-ty dap.%rom 

the date for frling of the brief in reply, unless good cause or, after thf appeal hearing, cogent reis04 

are shown for further delay".62 Second, the Appeals Chamber must find %at the addi t i id  

evidence was not available at trial and is relevant and credible." When determining the availability 

at trial, the Appeals Chamber is mindN of the following principles: . .  . 

[TJhc party in question must show that it soughl U, make '(appropriate use of all mechanisms of 
protection and compukion available unda the Statute and the Rules of the International Tribunal . - .. 
to bring evidence [...I before the Trial Chamber." ln this connection, Counscl is expected to ,. . 
apprise the Trial aamber of all the difficulties he or shc encounters in obtaining the evidence in 
question. including any problems of intimidation, and his or htr inability to locate certain 
wimesses. The obligation to apprise the Trial Chamber constitutes not only a fist step in 
exercising due diligence but also a means of self-protection in that non-cooperation of the 
prospective witncss is recorded contemporaneously." " .  . .  I . 2 .  

, . -.. 

so Prosecutor v. Jem-Paul A + w ,  Case No. ICTR-96-4-A, Judgement 1 June 2001, pars. 177; Decision on Appellant 
Hassan Ngeze's Motion for the Approvnl of the Investigation at the Appeal Stage, Case No. ICTR-99-52-A, 3:May 
2005 ("Decision on Inves!igation"), p. 3; Decision on Jean-Bosco Barayagwiza's Exkemely Urgent Motion for Leave 
to Appoint an Investigator, Case No. ICTR-99-52-A, 4 October 2005 ("Barayapiza Decision of 4 Ocmber ZOOS'), p. 
3: Ngeze Decision on Additional Evidence, para. 5; Decision on Appellant Hassan Ngeze's Motion €or Appavd of 
Furtha Investigation8 on Specific Information Relating to the A d d i t i d  Evidence of Potential Witnesses, Case No. 
ICTR-99-52-A, 20 June 1006 ("Ngeze Decision on F u h r  Investigations"), para. 4. 

Prosecirdor v. 24rm Kuprefkin'd et ol., Case No. IT-95-16-A, Decision rn the Motions of Drago losipovk!, Zorm 
KupreSkiC; and Vlarko Kupremtid to Admit Additional Evidence Pursuant to Rule 115 and for Judicial Notice to be 
Taken Pursuant to Rule 94 (B), 8 May 2001 ("Kupr&i& et a1 Decision of 8 May 20011'), para. 5; Barajmgwiia 
Dccision of 4 October 2005. p. 4: Ngeze Decision ~Addi t ions l  Evidence, para. 6. .: , .  

Rule 115 (A) of the Rulcs as amended on 10 November 2006. 
" Proxcuto~ v. AndrC Ntagenun, el aL, ICTR-99,4-4 Docision on Prosecution Motion for Admission of Additional 
Evidence. 10 December 2004 (LLNtagcrura er 01. Decision of 10 December 2004'3, para. 9. [internal refercnczs omitted]. 
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With regards to relevance, the Appeals Chamber will consider whether the proposed' ;videme 

sought to be admitted relates to a material issue. As to credibility, the Appeals Chamber wQ only 

refuse to admit evidence at this stage if "it is devoid of any probative value in relation to a decision . , 

pwsuaflt to Rule 115'"~ without prejudice to a determination of the weight to be afforded,65 . . . . 
. 

20. Once it has been determined that the additional evidence meets these co&tid,'the 

Appeals Chamber will determine whether the evidence "could have been a decisive' f&or: in 
- " .  

reaching the decision at trial."" To satisfy this, the evidence must be such that it could have'had an 

impact on the verdict, i.e. it could have shown that a conviction was un~afe.~' ~ccordir-gly, the 

additional evidence must be directed at a specific finding of fad related to a conviction or to the 

sentence. 

21. Although Rule 115 of the Rules does not explicitly provide for this, the Appeals Chamber 

has considered that, where the evidence is relevant and credible, but was available at trial, or could 

have been discovered through the exercise of due diligence, the additional evidence may &ill be 
> .,.. 

admitted if the moving party establishes that the exclusion of the additional evidence would motk t  . . , . . .. , . . 
to a miscarriage of justice inasmuch as, had it been adduced at trial, it would have had an.&@& bn 

. , 
the verdict.68 - .  - .  .. . 

22. Finally, the Appeals Chamba. recalls that, whether the evidence was available at trial or not, 

the additional evidence must always be assessed in the context of the evidence presented at hid, . .  . 
and not in isolation.69 

" Prosecutor v. Stanklw GaliE, Case No. IT-98-29-4 Decision on the First and Third Ruk 115 ~ o t i o d s  ta ~res:ent 
Additional Evidcnce Before the Appeals Chamber, 30 June 2005 ("GuIiC. 30 June 2005 Decision"), para. 95; Emmanuel 
Ndindabahizi v. The Prosecutor, Case No. ICTR-01-71-A, Decision on the Admission of Additional Evidence, 14 Ayril 
2005, p. 6; See also Prosecutor v. Maden Naldiiid & Vinko Murrinovid, Cwe No. I'I-98-34-4 Judgem&\ 3'May 
2006, para. 402; The Prosecutor v. AndrP Ntugenrva et aL, Case No. ICTR-994&A, Decision on P r o s e d n  Motion 
for Admission of Addidonnl Evidence, 10 December 2004, para. 22; Georges Anderson Ndenrbumwe Rutaganda v. 7 l e  . . - . * . , . .  
Prosemfor, Cast No. ICTR-96-34, Judgement, 23 May 2003, para. 266. .,.. , , 

Prosecutor v. Zorun Kuprejkit et al., Case No. ll-95-16-A, Decision on Motions for the Admission of Additional 
Evidence filed by thc Appellants Vlatko KupreSkit, Dmgo Josipovie, Zorm IhpreSkiC and Mirjan KupreSkiC, 
26 February 2001, para. 28; KuptejkiE Appenl Judgement, para. 63; Prorecutor v. BlGkiC, Case No. lT-95-14-A, 
Decision on Evidence, 31 October 2003 (Wafkie Decision of 3 1  October 2003"). p. 3: Ngeze Decision on Additiwnl 
Evidence. D a m  7; NpezeDccision on Further b~vesdgations, para. 5. - ~ - 
66 Rule 1 i< (B) of thZ Rules. 
67 KupreJkiE Appeal Judgemt,  para. 68; Prosecutor v. Redirlav Krsti6, Case No. IT-98-33-A, Dccision on App!ication 
for Admission of Additional Evidence on  ADD^^. 5 Aueust 2003 (LLfis t i i  Dceision of 5 A U ~ T  2003'7. D. 3: BIdkib .- - . 
Decision of 31 Ocrober 2003, p. 3; ~ ~ a e *  ~eclsion ~ d d i & a l  Evidence, para. 8; Decision on Further 
Investigations, para. 6. 
" Kajelijeli v. Prosecutor, Case No. ICTR-9844A-A, Decision on Dcfence Motion for the Admission of Additional 
Evidcnce Pursuant to Rule 115 of the Rules of Procedure and Evidence, 28 October 2004 ("Kojelveli Decision of  28 
October 2004'7, para 11; N t a g e m  et al. Decision of 10 December 2004, para 11; Ngrze Decision m Additional 
Evidencc, para. 9: Ngae Decision onFurtJm Investigations, para. 7. 
69 Jwinal Kajelijeli Decision of 28 October 2004, para 12; Ntagmum el 01. Dccision of 10 December 2004, p~ $2; 
Ngeze Decision on Additional Evidencc, para. 10; N-e Dccision on Further Investigations, para. See als; + . ? k i t  
Decision of 31 October 2003, p. 3; Mornlr N&lM v. Prosacutor, Case No. IT-02-6011-4 Decision on Motioh to Admit 
Additional Evidence, 9 Deccmber 2004, pare 25: . , .. , 

, . .  . .  
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B. Motion of 4 Julv 2006 

Submissions of the Parties 

23. In his Motion of 4 July 2006, the Appellant seeks the admission of evidence &om: Wimess 

ABCl which, he contends, shows that (i) testimony provided by other Prosecution Witnesses " ) . .  was 

false;70 and (ii) the Appellant was not a party to the killings which occurred on 7 April 1944.h 

~isenyi?' The proffered evidence consists of transcripts of Witness ABCl's testimony on 13 . J q e  . . .  

2006 in the Bugosora et al. case, including testimony given h closed session.7z The Appellant . also 7 

prays the Appeals Chamber to call the witness to testify in ine present case.73 
, . 

24. The Appellant submits that this evidence became available to him only after the Disclosure 

of 22 June 2006;' despite the exercise of due diligence?5 He submits that it is relevant to the issue 

relating to his innocence,76 smce it does not implicate him in the killings of 7 April 1994 in Gisenyi, 

which is in "complete contradiction" with Witness EB's testimony of 15-17 May 2 0 0 1 . ~  &I 

consequence, according to the Appeuant, if accepted, this new evidence will "belie the 

prosecution's story narrated by PWs [sic] AGX, Serushago, and AHI" and overhm the Trial 

Chamber's factual findings at paragraphs 812, 836 and 837 of the Trial ~ud~ement?' thus afkctiqg . . 
the verdict?9 Stressing that the finding of credibility of Witness EB was "based upan fdae 

evidence", the AppeIlant avers that the non-admission of Witness ABCl's testimony will ksdt ina 
. . .  

miscarriage of j~s t ice , '~  

25. The Prosecution opposes the Motion of 4 July 2006 and submits that it does not meet the 

threshold criteria for admission of additional evidence pursuant to Rule 115 of the ~ules." First, the 

Prosecution argues that the Appellant has not shown that the materid was unavailable at trial. It 

contends that Witness ABCl and the Appellant knew each other and the Appellant thus could have 

sought to contact [this person] as a potentially useful witness in support of his alibi defence.'' 

Second, the Prosecution msiatains that the evidence is not relevant to a m a t e d  issue, since 

Witness ABCl only testified [as to not having seen] the Appellant at [Barnabt Sarnvura's] housaon 

the morning of 7 April 1994, and not about the Appellant's activities outside that house oti,that day, 

711 Morion of 4 July 2006, para. 5a. 
"Bid. paras 2,4. p3DACTED] 

MDtion of 4 July 2006, preliminary para. a. 
73 Bid, preambulary para. c. 
7d nid, paTI89 1,3. '' Bid.. oara. 10. 
 id.; paras 10-1 1. 
Ibid., para 2,4, foobote 1, with reference to the Bngosora et al. care, T. 13 Junc 2006, pp 9-14, 16 '' lbid., para. 5.  

79 Ibid., para. 10. . . 
aid. ,  para. 6. 

'' Response to the Motian of 4 July 2006, paras 2-3, 

Case No. ICTR-99-524 
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in and around ~ i s e n ~ i . ' ~  The Prosecution adds that "whether or not a meetkg actually took place is 

not materially relevant to the facts underpinning the Appellant's con~iction",8~ the material issue, as 

presented by Witness EB, being the fact that the Appellant spoke through a loudspeaker, in the 

street, inciting Interahamwe to kill ~utsis?' Third, the Prosecution contests the credibility of 

Witness ABCl and submits that there is evidence in the Bagosora ef al, case that contradicts . ,. [the] . . 
testimony Lprovided by this witness1.8~ Finally, the Prosecution submits that, in any eve& ,the 

Appellant does not demonstrate that the evidence would m wen could have affected the verdict .at . - .  

~ a l . 8 ~  It points out that the Appellant does not explain why the Trial Chamber woddlhave 

preferred Witness ABCl's evidence to that of Witness EB '~  or to that of other witnesses concerning 

his participation in the genocide.89 

26. In his Reply to the Response to the Motion of 4 July 2006, the Appellant underlines that the 

Prosecution's contention that the proffered evidence is irrelevant contradicts the fact that it was 

disclosed to him under Rule 68 as exculpatory and relevant?' He maintains that there is no reason 

to doubt Witness ABCl's credibility, who is m eyewitness and the "most natural Gtness to 

describe the true facts which occurred on 7'h April, 1994, at [Samvura's] house",g1 He adds that & 
reference to the evidence of Witness EB is not appropriate at this stage in light of the upcoming 

evidentiary hearing.92 Finally, the Appellant concludes that wen K another eyewitness' witness 

EB) testimony gave a diffamt version of the incidents of 7 April 1994, Witness ABCl's evidkoe 

"is relevant as in that situation according to the principle of evidence neither of the versionEs]~could 

be accepted as true".93 

Discussion 

27. As a preliminary matter, the Appeals Chamber considers that there is good cause for the late 

filing of the Motion of 4 July 2006. Witness ABCl's testimony in the Bagosora er al. cslsd,:dated 

13 June 2006, was made, in the relevant parts, in closed session. The Prosecution disclosed the . 
corresponding banscript on 22 June 2006 and the Motion of 4 July 2006 was filed soon t&kz&. . . 
The Appeals Chamber therefore recognizes the Motion of 4 July 2006 as timely. . !. ,- ...: 

, - 

" Ibid., p w  4-6. .. :.. . 
" fiid., paras 7-8. According to the Prosecution, the Appeht's interpretation of the scope of Witness ABCl's 
testimony is gmssly exaggerated and can only sfand far the proposition that she did not see the Appellant at 
[Samwra's] house rhPr morning, a fact that has no relevance to the Appellant's conviction. 

Response ro the Motinn of 4 July 2006, ppra. 9. 
" ~ b i d , ~ a r a  10. 
'6 Ibid, paras 8 and 11. [REDACTED] " Respnnse to the Motion of 4 July 2006, para. 12. 
''fiii, Para. 13, 

~ b i d . , ~ a r e s  14-15. 
90 Reply to the Rcsponse to the Motion of 4 July 2006, paras 1 and 3. 

Ibid, paras 4-5. 
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28. However, with respect to the availability of the proffered evidence at brial, the ~ppeals  

Chamber agrees with the Prosecution that the Appellmt failed to exercise the due diligence required 

for the evidence to be admissible on appeal. The Appeals Chamber recalls that "the mere fact that [a 

witness] gave evidence in another case and that the Appellant was not aware that [the witness was] 

in possession of this information until then does not in itself su&e to demonstrate lmavail~bility . . of 

the evidence at ~ a l . " "  The Appellant must demonstrate that the "proffered evidence '&as not 

available to him at trial in any form" and that he had made use of all mechanism of protection and 

compulsion available under the Statute and the Rules to bring the evidence before the .Trial 

~hamber?~  In the present case, the Appellant has not shown why he could not call witness ABCI] 

[REDACTED] as a Defence witness at trial in order to refute the evidence provided by Witness EB 

stating that, on the morning of 7 Apd 1994, he saw the Appellant go into the compound'of 

Samvura's house together with many Inreraharnwe. Therefore, the Appeals Chamber is not satisfied 

that this evidence was unavailable at trial. 

29. As to the relevance and credibility of the proffered evidence, the Appeals Chamber is . / 

satisfied that the prima facie requirements have been met. The testimony of Witness ABCJ k thb 

Bagosora et al. case is, on its face, in conlradiction with the testimony on the same events gi+n by 

some of the Prosecution witnesses in the present case, and that of Witness EB in particulif The 

evidence in question thus appears to have some relevance to the Trial Chamber's fbdings'6ntlie 

credibility of these witnesses as well as to its factual &dings with respect to the ~ ~ p e k & ' S  

participation in the killings that took place in Gisenyi on the morning of 7 April 1994.%'Without 

prejudice to the Trial Chamber's findings in the Bagosora el al. case as to the credibilityofWitne&S 

ABCl and considering the fact that the testimony was given under solemn oath, the Appeals 

Chamber is satisfied that the proffered evidence is prima facie reasonably capable of belief or 

relian~e?~ 

" Reply to the Response to the Motion of 4 July 206 ,  para. 6. . .> . ,. . , . ,  . ,. 
" nid., pan. 7. 
94 GaIiC 30 June 2005 Decision, para. 115; Krsiii Decision of 5 August 2003, p. 3; Prmcculor v. Aadislm KpriC, Cqc 
No. IT-98-33-A, Decision on Application for Subpoenas, 1 July 2003, paras 4-5: "The defence often seeks to ha&& 
this requirement by wsezting that an attempt had been mode before ar during the uial to ascertain fiom such prospecfive 
witnesses what evidence they could give, but tbat the prospective aihcsses had either fniled or dcclined to co-opwte. 
However, before additional avi&ncc will be admitted pursuani to Rule 115, the defence is obliged to demonshare M% 
only zhaf the evidence wps not available at rrial but also that thc evidence could not have been d ' i o v a ~ d  through tbe 
exercise of due diligence [...I. This obligation of due diligence is thciefore directly relevant to the procedms of rhe 
Tribunal (in pmicular, Rule 54) both before and during trial, as well a on appeal." See olsa para. 19 supra. '' Gulf6 30 June 2005 Decisioq para. 115; KrrtdDecision of 5 August 2003, p. 3; Prosecutor v. Radislmr Krsli2, Case 
No. IT-98-334, Decision on Application for Subpoerws, 1 July 2003, paras 4-5. 
96 Trial Judgement, paras 825 and 836. Thc Appeals Chamber &ds that the proffered evidence is klelevant to the 'hirial 
Chamber's conclusions at paras 83 1 and 837 of the Trial Judgement. 
"See The Prosecutor v. Jean-Paul A!qvesu, Case No. I m R - 9 6 4 - 4  Judgement, 1 June 2001, paras 286-287. ' ' . 

- > , .  
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30. Having found that the evidence of Witness ABCl was available at trial and could have been 

discovered at ma1 through the exercise of due diligence, the Appeals Chamber must determine 

whether the non-admission of the additional evidence would amount to a miscarriage of justice. 

31. The Appellant claims that Witness ABCl's testimony in the Bagosora et al. case would 

have affected the Trial Chamber's findings as to the credibility of Prosecution Wimesses AHI, J?B, 
AGX and Omar ~erubha~o ;~  hence calling into question the kdings of fact made by tke . .. Trial . 

Chamber concerning the events in Gisenyi on the basis of the evidence given by those w i ~ s s e s .  . . 
The Appeals Chamber notes that, in the Bagosora et at. case, Witness ABCl expressly afEnned . -  . 
that, on the morning of 7 April 1994, there was no meeting held at Sarnvuraas place and &&:the 

Appellant was not present in [that] house.99 

32. The relevant factual findings of the Trial Chamber in the present case appear to be made on 

the basis of evidence provided by Witness Sewhago that the Appellant was transporting weapons 

on the morning of 7 April 1994lW corroborated by the evidence of Witness EB that he saw the 

Appellant "on the morning of 7 April in a red taxi with a lo~ds~aaker~' . '~ '  The Trial Chamber also 

took into account that Witness AH1 saw the Appellant early in the morning that day "inniili& 

gear, carrying a gun" and that Witness AGX saw him at around 2:30 p.m. "passing by on'& Lad  
- .  . 

in a vehicle with Interahamwe and Impuzamugambi, armed with different kinds of weapons and 

speaking through a megaphone, calling on the public to flush out the enemy and enemy 

accomplices".'" Finally, the Trial Chamber noted, on the basis of evidence provided by Witness 

EB, that "[w]eapons were distributed from a central location, Sarnvura's house, where Witness EB 

saw the Internhamwe picking them up".103 On these grounds, the Trial Chamber concluded that 

Hassan Ngeze ordercd the Iterahamwe in Gisenyi on the morning of7 April 1994 m kill Tutsi civilians 
md prepare for heir @a1 at the Commune Rouge. Many were killed in the subsequcnf attacks that 
happened immediately thereafter and later M the same day. [...I The annck that resulted in these and 
other killings was planned systematically, with wea ons distributed in advance, and arrange- 
made for the transport and buiill of those to be killed. IL 

7 .  . ,_ 
The Appeak Chamber notes that the Trial Cbamber considered that Omar Serushago's t&o& 

was not consistently reliable and accepted it "with caution, relying on it only to the extent that it 
.,,. . . 

. . .,, .:. 

" Motion of4 July 2006, para. 5, referring ro Trial Judgemznt, paras 812,813, 824,775. 
D9Bagosora el al. care, T .  13 Junc 2006, p- 10, L 2432 [closed sc3sion - FSDACTED]. 
IW T W  Judgement, para. 825. 
lo' Ibid., para 825. 
'02 Td. I 

jo3 Id, 
104 Ibid,, para, 836. See alyo p a w  955 and 977A concluding &at thc Appellant was guilty of genocide, pursuant to 

Article 6(1) of the Statute of the Tribunal. 
" ,  , . > ..; 

Caxc No. ICTR-99-52-A 



04/12 ' 0 6  1 4 : 4 0  FAX 0031705128932 I CTR _ _ -- -- - anla 

- f $ l 2 4 t ~  
[was] corr~borated".'~~ The testimony of Witnesses AHI, AGX and EB was, however, found to b e  

33. Witnesses AH1 and AGX did not specifically testify to the fact that there had been a meeting 

in Samvura's house on the morning of 7 April 1994, or that the Appellant attended that meeting or 

participated in the distribution of arms that day.'" Therefore, their testimony and101 credibility 

would not be affected by the evidence provided by Witness ABCl in the Bagmora et al:. case.!Q8 

However, the Appeals Chamber agrees that the account given by Witness ABCl can be inkqxetd 

as contradicting the testimony of Witness EB in the present case, in particular, when he stated that, 

on 7 April 1994, at around 07:00 a.m., he saw the Appellant going towards the house ofBarnabd 

~ a m y u ~ a . ' ~ ~  The same morning, he also saw other people go into the compound of Samvura% house . . 

a M  thirty minutes later, he heard the Appellant speak through his loudspeaker, telling the 

Interahamwe to kill the Tutsi and that some of them should go to the Commune Rouge to dig pits. 

According to Witness EB, when coming out of Samvura's house, the Interahamwe can-ied nail- 

studded clubs, rifles and grenades, and the attacks started around 01:OO p.m.110 

34. The fact that there had been a meeting held at Samvura's house on the moming of 7 April 

1994 involving the Appellant and distribution of arms i s  not in itself decisive for 'hii ~ r & l  

Chamber's conclusion as to the Appellant's responsibility for killings of the Tutsi c i d k  . . .ih 
Gisenyi. In fad, the Trial Chamber concluded that there was no evidence that the Appellant-was 

present during the killings of 7 April 1994"' and that, on that morning, the Appellant ordered the 

Interahamwe to kill the Tutsi and to prepore graves in Commune ~ o u ~ e . " ~  Consequ=ntly; the 

principal issu~ is whether, should the Trial Chamber have had the benefit of hearing the testimony 

of Witness ABC1, it would have disbelieved Witness EB with respect to the events that took place 

-- . 

'05 Ibid.. uora. 824. See also N m e  Decirion on Additional Evidence, paras 2627. 
lu6 1bid.1 paras 775, 813 and gr2, respectively. 
lo' Wimes AHI testified that he saw the Appellant on the morning of 7 April in a milibry outiit accompanied by his 
hodvrmards (T. 4 Seutcmber 2001. o. 51 1 13-17 and D, 69 L 17-25; T. 10 Swtembcr 2001, p. 17 1. 18-20 and p. 92 1. 
17-55 witdess AHi referred to di&bution of arms by Colonel ~ i a r o l e  ~s~n igyumva  on 7 ~ ~ r i l  1994, bit;@e&d 
that the Appellant wa.s present at a meting held on 8 April 1994 (T. 4 September 2001, p. 58 1.7-9 and p. 60 1. 11-19); 
Wibess AGX saw the Appellant in the afternoon of 7 April 1994 "passing by on the road in a vehicle abdkd which 
were Iniemhomwp as well as Impuzamugambi of h e  CDW (T. 11 June 2001, p. 39; T. 13 June 2001, p- 39; T: 14 June 
2001, pp 40-42). .'..+'- . . * 

lP8 The Appeals Chamber notes that Witness ABCl also testified that there was no meeting with Anatole N s ~ ~ i y u w a  ,..;. ..... 
held in Samvura's b u s e  on 7 April 1994 and no distniution of weapons took place there (Bagosora et al. lase, T. 13 
June 2006 (closed session), p. 11 1. 34-35, p. 12 1.29-31, p. 27 1. 1618 and 26-31). Witness AHI referred to a.meeting 
of MRND and CDR officials hcld on 8 April 1994 folIowed by dism3ution of weapons 0 . 4  Sqtembm 26b1, 'pp 55- 
62) and Witness AGX testifled that Colonel Nsengiyumvo spoke in Gisenyi on 7 April 1994 around 10:OO a m  saying 
that the President had been killed by enemies, adding that there were about two hundred people therc fl. 11 Junc 2001, 
pp 34-39). Consequcntly, the Appeals Chamber wncludes thar rhe thrcc wimesses were refening to different events and 
no flogrant canrradiciian affecting their credibilily could r e w b l y  be drawn from these account?. 
'09~.i6 May2001,pp 2-3. 

- 

"'ibid., pp 5-8, 46; T. 17 June 2001, pp 108, 129-134. 
111 Trial Judgcmenf para. 825. 
I " Id. 
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on the morning of 7 April 1994. In the presence of contradictory accounts of the two witnesses, the 

Trial Chamber would have bad to determine which of the accounts was reliable and, in light of 

evidence provided by Witness ABCl in the Bugo~oru et 01. case and the fact that [REDACTED], 

the Appeals Chamber is not satisfied that a seasonable trier of fact would have found this witness 

credible to the detriment of the account provided by Witness EB. Moreover, Witness ABCl in the 

Bagosora et al. case only testified to the fact that the Appellant was not at [Samvura's] house that 

morning and that there was no meeting there. The mere fact that p i b a s  ABCl] did not witness or 

hear him ordering the killings does not mean that this could not have ~ c c u r r e b " ~  The 

Chamber mtes to this extent that Witness EB testified that the Appellant ordered the killing through 

a loudspeaker h m  his vehicle and not dwing the meeting at Sarnvura's house.'I4 Consequently, .... - 
and in light of the findings above concerning Witnesses AH1 and AGX, the Appeals Chamber is not 

satisfied that the exclusion of the proffered additional evidence would amount to a miscarriage of 

justice inasmuch as, had it been adduced at trial, ir would not have had an impact on the verdict. 

C. Motion of 28 August 2006 

Submissions of the Parties 

35. In his Motion of 28 August 2006, the Appellant prays the Appeals Chamber to gdmit..tlie 

Additional Statement of Wibess EB purportedly affirming his Recantation Statement ,df kP;l . . . - , . , :  

2005."~ The Appellant contends that this evidence is credible and relevant to the evidentiary 

hearing insofar as, if accepted, it "will clear the doubts of the Prosecution regarding the t r u ~ e s s  
- ,  

of witness 'EB' [sic] first recanted ~tatemenf'."~ He notes that this evidence, not available at trial, 

could not have been discovered through the exercise of due diligence, and its exclusion would 

amount to a miscarriage of justice."' 

36. The Prosecution does not object to the Motion of 28 August 2006, ahowledging the 

relevance of the Additional Statement in light of the evidentiary hearing of Witness EB."' 

Nevertheless, it points out that the "agreement on the admissibility of this statement relates only to 

the actual admissibility of the statement, and not to the merits, that is, the reliability or chiibiliij, 
. . 

I .  

: 1 .  I 
"' See Jean de Pieu Kumuhonda v. The Pmsecutor, h e  No. ICTR-99-54A-A Judgement, 19 Septembm 2005, para 
158. 
'I4 At the same time, the Appeals Chamber recalls chpr the credibility of Witness EB, tbe only witness to have t d e d  
to thc ordering of the kiUings by the Appellant (rhe only relevimt pan of OmDr Srrushafjo's restimony that was 
considered corrobomted by thc Trial Chamber, and thus reliable, referred M the fact that the Appellant "was 
transporting arms in a rcd Hilu vehicle on the morning of 7 April 1994" but nor the fact hat he ordered that attack), i s  
yet to be re-assefscd on the basis of his testimony at the appeals hearing to thc subject of his purporWd Fkcantation 
Stat-t. 
I L S  Motion of 28 August 2006, preambulaq pan. See also para. 6 supra. 
'I6 Ibid.,parm 4,6. 
'I7 lbid, paras 5, 7. 
"' Response ro the Motion of 28 August 2006, para. 2. 
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of the contents of the do~ument.""~ Furthermore, the Prosecution specifies that the admission of 

copies of the envelopes in which copies of ths letter were received by the Office of the Prosecutor 

would be necessary.''' 

37. The Appeals Chamber notes that in the Additional Statement, Witness El3 purportedly states 

that the reason for this new statement. is that &er having sent his Recantation Statment, he 

"learned that officials from the Office of the Prosecutor who had come to see w] at [his] 1 . home . . . .. 
had submitted p s ]  statement to the [Tribunal]" and that "[tlhese employees of the Tribunal, wha 

would usually meet [him] at the ~bumwd Hotel threatened l3h], asking w] why [he] had At t en  

to the Tribunal to announce pis] recandtion". Since he was "annoyed by their threats, and in order 

to get rid of them, be]  told them the document containing @s] recantation did not come h m  

[him], even though [he] was indeed the one who had written it". According to the Additional 

Statement, Witness EB met the "employees of the Tribunal" once more when they came back to 

confirm that he was the author of the Recantation Statement but had not heard h m  them ever 

since. Therefore, he decided to write the Additional Statement to continu that both Recantation 

Statements of 5 and 27 April 2005 were written and signed by him. In addition to the information 

contained in Wibess EB's purported original Recantation Statement, the Additional Statement 
, . 

specifies that, contrary to his testimony adduced at trial, he never saw the Appellant on &9 ' ~ & l  
.. 

1994 in Gisenyi WDACTED]. According to the Additional Statement, it was well knovp to the 

inhabitants of Gisenyi that the Appellant was arrested following President Habyarimana's death and 

remained in detention until 9 April 1994; besides, they also h e w  that the vehicle equipped with 

megaphones belonged to Hassan Gitoki £ram Commune Rouge and not to the Appellant. Finally, in 

the Additional Statement, Witness EB refers to the Prosecution Wituess AFX who allegedly also 

falsely testified against the Appellant. 

38. The Appeds Cbamber considers that there is good cause for the late filing ofthe Motion of 

28 August 2006, since, as explained .above, the Appellant only received a copy the Additional 

Statement in August 2006.'~' For the reasons explained in the Ngeze Decision an Adwonpl . ., 

~ v i d e n c e , l ~ ~  the Appeals Chamber finds that the proffered evidence was unavailable & ..  Gal . i d  

could not be obtained through the exercise of due diligence. The Appeals Chamber isequally 

satisfied that the tendered Additional Statement is prima facie credible and re1e~ant. l~~ Finally; the 

Appeals Chamber finds that the Additional Statement could have been a decisive factor in 

'I9 Ibid., pan. 2. '" Bid, para. 3. 
I E '  See para. 6 supra. 
'" N e e  Decision on Additional Endme ,  p-. 23 
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concluding upon the Appellant's responsibility for the events that took place in Gisenyi 'on 7-Y 

April 1994.'~~ The Appeals Chamber emphasizes that the above iindings pertain strictly to the 

admissibility and not to the merits of the proffered additional evidence.'25 

39. For the foregoing reasons, the AppeaU Chamber finds that the Additional Statement is 

admissible as additional evidence on appeal, 

D. Motion of 7 September 2006 

40. In its Motion of 7 September 2006, the Prosecution seeks admission of the envelopes 
. . .  . 

containing copies of the Additional Statement as additional evidence on appeal for the purposes of 
. .  . 

the evidentiary hearing of Witness EB.''~ The Prosecution claims that the information& t h  

envelopes is relevant to the issue of determining the authenticity of the Additional Statement, 

"which in turn is relevant to the issues [ofl the oral hearing, whether EB is recanting his trial 

testimony or whether the recantation statement is a product of the Appellant['s] efforts to interfere 

with and suborn the tesbony of ~itnesses".'~' It contends that "[tlhe circumstances surrounding 

the receipt and timing of the letter [...I are suspicious and lead to the inference that someone 

associated with the Appellant, or at least someone other than EB, has manufactured the 

The Prosecution, being in the process of obtaining the originals of the envelopes, also seeks 

d i t i o n  from the Appeals Chamber as to whether it ought to retain the originals until the 

evidentiary hearing or whether they should be filed immediately upon their receipt.lZ9 The 
. . 

Appellant did not respond to the Motion of 7 September 2006. 

41. The Appeals Chamber recalls that, pursuant to Rule 1 15 of the Rules, motions for additional 

evidcnce on appeal must be directed towards the contested specific f~nding of fact made by the Trial 

Chamber. The Appeals Chamber recalls thaf while the Rule itself does not expressly prohibit a 

party from seeking the admission of additional evidence to bolster challenged factual findings, in 

'= See ibid., paras 19-22. 
'M Trial Judgement, paras 836-837. See also Ngeze Decision on Additional Evidence, par= 24-29. 

See Ngeze Decision on Additional Evidence, para. 28. 
126 Morion of 7 September 2006, pan. 1. 
'I7 Ibid., para. 5. 

Ibid, para 6. According to the Prosecution, several copies of the Additional Statcmenr - and not the original - were 
sent to the ofices of the ICTR in Arusha and Kigali, to two investigators and an interpreter h m  OTR, in &e 2606, 
from Tanzania and Rwanda (paras 7-8). According to the Prosecution, "it would seem highly improbable that the date 
of the Appellant's Motion [of 19 June 20061, seeking admission of an additional statement received from Wimess EB, 
is purely coincidental with the moiling of this letref' (paw 9-11, with refermcc to para. 3 of the Motion of 19 June 
2006, in which thc Appellant a f fms  that ' lhe Prosecuror might have mlkcted or received some marerial andlor 
statements fiom witness EB[. ..I") The Prosecution maintains that the fact that the Additional Statement was allegedly 
writtcn in Decembcr 2005 but only posted in b e  2006 milibtes for a conclusion that Wihess ED may have  tea it 
under some dwess or thar the leitern were manufactured by someone else @am 11). It that it "is suspicious that a 
lettcr p u r p o ~ n g  to come fmm Witness EB, an indigent person living in Rwanda, was mailed fiom Tanzania and 
Rwanda", the only plausible explanntion being that someone other than Wihess EB psted several copies-to several 
persons from sevcml placer, in order to m u r e  that the lmcr was received by the T&ml (para. 12). 
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the practice of this Tribunal, as well as that of the ICTY, "motions for additional evidence are 

directed towards supporting an argument of factual enor, and if additional evidence is sought to be 

admitted in support of a factual finding, it is admitted as rebuttal material to that additional evidence 

admitted in support of a factual error".'30 The Prosecution has not appealed the Trial Judgement and 

is no< in the circumstances of the instant case, in a position to seek admission of additional 

evidence. Rather, it should have applied for admission of rebuttal material. 

42. The Appeals Chamber finds that it is in the interests of justice to examine proprio motu 

whether the material tendered by the Prosecution in its Motion of 7 September 2006 can be 

admitted as rebuttal evidence on appeal. It has been well established by the jurispntdence that . . 
rebuttal material is admissible if it directly affects the substmce of the additional evidence adrqiaed . , 

by the Appeals ~hamber '~ '  and, a s  such, has a different test of admissibility from additional 

evidence mder Rule 115 of the ~u1es.I~' h light of its findings above with respect to the 

admissibility of the Additional Statement, the Appeals Chamber finds that copies of envelopes in 

which the copies of the Additional Statement were purportedly sent to various addressees within the 

Office of the Prosecutor are directly relevant to the issue of the authenticity of the Additional 

Statement and a fortiori that of the Recantation Statement, Therefore, the Appeals Chamber is 

satisfied that the proffered material affects the substance of the admitted additional evidence md is 

thus admissible as rebuttal evidence on appeal. 

43. The Appeals Chamber emphasizes that it is highly desirable to have the originals of the said 

rebuttal evidence, as well as of the Recantation Statement and the Additional Statement, 'filed and 

available at the evidentiary hearing. 

IV. DISPOSITION 

44. For the forgoing ieasons, the Appeals Chamber DISMISSES the Motion of 19 June 2006; 

CONSIDERS the Motion of 14 July 2006 to be WITHDRAWN by the Appellant's Counsel; 

DISMISSES the Motion of 4 July 2006; G W T S  the Motion of 28 August 2006 and ADMITS 

the Additional Statement as additional evidence on appeal, DISMISSES the Motion of 7 

, ,  . ... 
. . . . 

Motion of 7 September 2006, para. 2. 
130 Prosecutor v. Jovics SmmUit andFrankD Sim"40viE, Case No. m-03-69-AR65.1, Decision on StrmiSi6's &pli&on 
under Rule 115 to Present Additional Evidence in his Response M the Prosecution's Appeal, 3 Decemhcr2004, pata. 
14. 
''' Prosecuror v. Rarnuh Hardinaj era!.. Case No.  IT-04-84-AR65.2, Decision on Lahi Brahimaj's Request to Present 
Additianal Evidence under Rule l I5 ,  3 March 2006 ("Haradinaj Decision"), para. 44; Prosecutor v. Mlroslav KvoCka 
et aL, Case No. IT-98-3011-A, Decision on Prosecution's Motion to Adduce Rebuttal m a t e d ,  12 March 2004 
("Kvo6ka Decision"), p. 3; The Prosedor  v. Tihomir Blaikie, Case No. lT-95-14-A, Decision on Evidence, 31 October 
2003, p. 5. 
13' HamdinajDecision, para. 4 4 ;  Kvotka Decision, p. 3. ' 
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September 2006. The Appeals Chamberpropno motu '&MTS as rebuttal evidence on appeal the 

copies of mvelopes annexed to the Motion of 7 September 2006. 

45. The Appeals Chamber INSTRUCTS the Registrar to provide the following material so far 

admitted into evidence an appeal with corresponding exhibit numbers: 

- copy of the typed statement purportedly signed by Witness EB, index numbers 2223A- 

2220-A; 

- Forensic Report, including the copy of the purported handwritten Recantation Statement, 

index numbers 3442lA-3413/A, 
. , .  .:. : .,: ; 

- copy of the Additional Statanent in Kinyarwanda, as well as its translations into English 

and French, index numbers 8 l2lA-8IlZt/A 

- copies of envelopes, index numbers 81831A-8175tA. 

Done in English and French, the Enghsh text being authoritative. 

Dated this 27" day of November 2006, 

At The Hague, The Netherlands. 

, :  . ;  

Fausto Pocar 
Presiding Judge 

Case No. ICTR-99-52-A 2 1 27 Novembcr 2006 



04/12 '06 14:44 FAX 0031705128032 I CTR a 0 2 2  

I International Criminal Tribunal for Rwanda 
Tribunal Penal International pour le Rwanda 

F33GISTRY AT THE HAGUE 
m n r ~ o ~ ~ m n  
N A m L I M E I  

Chufchillplcin 1.2517SW The H a y s ,  'Ihc Ncthsrlmds 
Tel: C31 (070 5128225 18237 Fax : * 31 (0) 70 512 --89?.2 

APPEALS CFfAMBER - PROOF OF SERVICE 
Clt4MBE D 'APPEL - PREWE DE NOTIFICATlON 

01 December 2006 1 Case Name / Affaire: NAHlMANA ET AL. I Ferdinand NAHIMANA, -. 

Jean-Bosco BARAYAGWIZA, 
Case No /No.  de I'aflaire: ICTR-99-52-A Hassan NGEZE 

v. 

From: 
De: 

Subject 
9bfer; 
Documents name I 

L.-"____.-. 
4RUSIIA 
x Judicial Archives Fax Number: 1nsu1 

W E A L S  CHAMBER 
rc Judge 1 Juge Fausto Pocar, Presiding 

Judge I Juge Mohamed ShahabuddEm 
x Judge / Juge Mehmet Giiney 
X Judge 1 Juge Andresia Vaz 
x Judgc I Jugc Theodor Meron 

X Ms Catherine Marchi-Uhel 
X MI Roman Baed 
x Coi~cemed Associate Legal Officers 
X Ms. Fatou Fall 

DEFENSE 
Accused1 acncsd : Perdinad NAHMANA, Jean-Bosco BARAYAGWIZA, Hassan NGEZE 

1mnplar m s 4  5unn) 

X Lead Counsel / Cooseil Principal: Mr. Blju-DuvaI, Mr. Donald Herbert, Mr. Bharat 
Chadha In Arusha (CMWWSZ) X Fax Number: 00-33-1 53 80 4748 00.~~07841 
619916197 00 25527-250 8854 

Co-Counsel/ Conseil Adjoin[: Ms. Diana Ellis, Ms. Gabride DeUa Mode, Mr. N a m e  Leblam 
nmr 1-1 

In Arusha ~.cnlpwscrns s Fax Number: 

're du document I DateFiledIDate I Pages 

Leave to present Additional Evidence of 
Witnesses ABCl  and El3 (Public Redacted 
Version) 

Decision on Motions relating to the Appellant 
Hassan Ngeze's and Prosecution's Reauests for 

ho of page$ uansm~ued lncudlng lnls cover shoet / nombm de pages rransrnlses, psge de garde compnw 6 
I case of transmsslon dlmcullles. please contact Central Realsbv , En cas Us aiIIiu,IWs do uansmlsslon, veuluez conlacrer 

dJenreg*trement 
December I ,  2006 8932H 

8MrYH 


