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L INTRODUCTION

1. The Appeals Chamber of the Intemational Tribunal for the Prosecation of Persons
Responsible for Serious Violations of International Humanitarian Law Committed in the Territory
of the former Yugoslavia since 1991 (“Appeals Chamber” and “Tribunal” or “ICTY”, respectively)
is seised of the appeals filed by Vlastimir Dordevic (‘‘Dora‘f:v:'uf")1 and the Office of 'the Prosecutor
(“Prosecution”)* aga:mst the judgement rendered by Trial Chamber IT on 23 Fcbruary 2011 in the
| case of Prosecutor v. Vlastimir Dordevic ( “Trial Judgement‘ » and “Trial Chamber”, respectlvcly)

‘A. Background

2. Dordevic was bom on 17 November 1948 in Koznics, Viaditin Han municipality, in
Serbia.* He commenced his career with the Ministry of the Interior of the Repubkic of Serbia
(“MUP")in 19715 On 11 September 1996, he was appointed Assistant Minister of the Tnterior.® On
'30 May 1997, Pordevi¢ was assigned to the position of Acting Chief of the Public Security
Department of the MUP (“RJB"), and on 27 January 1998 he became Chief of the RTB." He
remaned in this post until 30 Jenuary 2001, when he was appointed Counsellor to the Minister of

the Tnterior and member of a coordination body for the south of Serbia.® Further, in July 1997, -

Pordevic was promoted to the rank of Colonel-General, making him the hlghsst ran]clng MUP
officer at the time.”

3. .The events giving rise to these appeals took place in Kosovo between 1 January and 20 June
1999, The Prosecution cbarged Dordevié with the following crimes against humanity under
Article 5 of the Statute of the Tribunal (“Statnte™): deportation under Article 5(d) (Count 1); other
inhumane acts (forcible ..transfer) under Article 5(i) (Count 2); murder under Article 5(z) (Count 3);

! Viastimir Dordevié Notice of Appeal, 24 May 2011 (“Burdswé Notice of Appeal™); Vlasnm.u' Durdc\ué Appeal
Bricf, 15 August 2011 (confidential, public redacted version filed on 23 Jamary 2012) (“Pordevi¢ Appeal Brief™)
(collectively, “Dordevié Appeal”).

?  Prosecution Notice of Appeal, 24 May 2011 (“Prosecunon Notice of Appeal™); Prosacutlon Appeal Brief,

15 Aogust 2011 (confidential, public mdaclcd VEIBIOII. filed on 17 August 2011y (“Pmsecuuon Appeal Brief”) _

(collectively, “Prosecution Appeal”).
3 prosecutor v. Viastimir Pordevi¢, Case No. IT-05-87/1-T, Public Jndgement with Confidential Ammex,
23 Febrnary 2011.
Trial Judgement, para. 2209,
Trial Judgement, para. 2209,
Trial Jndgement, paras 38, 2203,
Trial Jndgement, pacas 40; 2209.
Trial Judgement, paras 40, 2205,
Trial Judgement, paras 43, 2200,

W om =1 ;v
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and persecutions on political, racial, and religious grounds under Article 5(h) (Count 5.0
Prosecution also charged Pordevi¢ with murder as a violation of the laws or customs of war under
Article 3 of the Statute (Count 4).1! The Indictment alleges Pordevic to be responsible for ﬂles.e
crimes pursuant to both Article7(1) (planning, instigating, ordering, aiding and abetting, and
commmmg through participation in 2 joint criminal enterprise) and Article 7(3) (faﬂmg to prevent
or pumsh the crimes committed by his subordmatcs) 12

4 The Trial Chamber concloded that crimes occumed in well over 40 neighbourboods, -

villages, and towns across 14 differentmunicipaliﬁcé’ in Kosovo and found that “some 724 Kosovo
. Albanjan residents were murdered and hundreds of thousands were displaced within Kosovo or
across the borders [to Albania, the Former Yugoslav Repubhc of Macedonia (“FYROM") or
Monte.neg;ro]” 13 The Trial Chamber found that Pordevid partmpated in a joint criminal enterprise
with the pirpose of modifying the ethnic balance in Kosovo to ensnre Serbian control over the
province (“JCE”). " This was achieved through the commission of murders, deportations, 6tbcr
inhumane acts (forcible transfer), and persecutions (through deportation, forclble transfer, murder,
and destruction or damage to property of cnltural and religious mgnlﬁcance) 15 The Trial Chamber
also found that Pordevi¢ aided and abetted these crimes. 16 [ addition, the Trial Chamber found
Dordevié criminally responsible pursuant to Article 7(3) of the Statute for his failure to prevent and
punish the cnmss commifted by the members of the MUP under his authority.)” However, the Trial
Chamber entered convictions on all counts solely on the basis of Article 7(1) of the Statute, while
taking Dordevi€’s position of command as an aggravating factor in septencing.ls The Trial
" Chamber imposed a single sentence of 27 years of imprisonment.*

®  Prosecutor v. Viastimir Dordevi¢, Case No. IT-05-87/1-PT, Fourth Amended Indictment, 9 Tuly 2008
(“Indictment™), pp 8-20.

11 Indictment, pp 15-19.

2 Tndictment, paras 16-22.

3 Trial Jndgement, para. 2212. .

¥ Tl Judgement, paras 2003, 2130, 2134, 2149, 2152, 2193, 2210, 2213.

15 Trial Judgement, paras 2130, 2149, 2193, 2213.

1 Trial Judgement, pars. 2194. :

7 Trial Judgement, para. 2195.

% Trisl Judgement, para. 2195.

¥ Trial Judgement, para. 2231.. -
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1. Dordevi¢ Appeal

5. Pordevic cﬁ_é]lénges the Trdal Judgement on 19 grounds.® First, he argues that-the Trial
Chamnber erred in inferring that the JCE. existed.”! Second, Porevi¢ submits that while the Trial
Chamber was bound to apply the jurisprudence of the Tribunal on all categories of joint criminal
enterprise, cdgcnt reasons exist for the Appeals Chamber 1o depart from its previons decisions
establishing that joint criminal enterprise ability exists in customary intemational Jaw.” Third, he
contends that the Trial Chamber committed errors of law and fact in relation to the nature, timiﬁg;
and members of the J CE.? Fourth, Dordevi¢ submits that the Trial Chamber erroneousiy fouﬁd the
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existence of a “plurality of persons” for the purposes of the JCE.* Fifth, he argucs that the Trial _

Chamber erred in concluding that the JCE members shared the common purpose of the JCE.ZS
Sixth, he claims that the Trial Chamber erroneously followed and, in any case, misa;-;p]icd the law
with respect to attributing’ to the JCE members crimes physically perpetraied by non-members.”
‘Seventh, Pordevié asserts that ﬂ-lc‘Trlal Chamber erred in finding that the crimes of murder and
persecutions fell within the first category of joint criminal enterprise.”” Eighth, Dordevié submits
that the Trial Chamber erred in law by allowing liability under the third category of joint criminal
- enterprise for specific infent criI_nf:s.28 Under his ninth and tenth grounds of appeal, Dordevic
advances a series of arguments challenging his participation in the JCE.® Under his eleventh
ground of appeal, Pordevi¢ challenges the Trial Chamber's conclusions on aiding and abetting.>
Uﬁder his twelfth through fifteenth grounds of appeal, Dordevic raises arguments with respect to
the definition of the term civilian,” the displacement apr;)ss a de facto border with regard to the
ﬁme of deportation,” premeditation in relation to the cxime of u'lm.l'dt':r.33 and the elements of the
crime of perse;cutioris through destruction of religious sites. Dordevics sixteenth grdﬁnd of appeal

B

Pordevié Notice of Appeal

Pordevi¢ Notice of Appeal, paras 5-11; Pardevié Appeal Brief, paras 6-19.
Dordevié Notice of Appeal, paras 12-17; Dordevié Appeal Brief, paras 20-77.
Dordevi€ Notice of Appeal, paras 18-27; Dardevi¢ Appeal Brief, paras 78-88,
Doardevié Notice of Appesl, paras 28-32; Pordevié Appeal Brief, paras 89-99.
Dardevic Notice of Appeal, paras 33-36; Dordevié Appeal Brief, paras 100-107.
Dordevid Notice of Appeal, paras 37-41; DPardevi€ Appeal Brief, paras J0B-129.
Doardevié Notice of Appeal, paras 42-49; Dordevié Appeal Brief, paras 130-146.
% Pordevid Notice of Appeal, paras 50-52; Pordevié Appeal Boief, paras 147-155.
®  Pordevic Notice of Appesl, paras 53-85; Dordevic Appeal Brief, paras 156-295.
M Pogdevic Notice of Appeal, paras 86-88; Dordevic Appeal Brief, paras 296-303.
3 Pordevic Notice of Appeal, paras 89-94; Bordevié Appeal Brief, paras 304-319.
2 Pordevic Notice of Appeal, paras 95-97; Pordevié Appeal Brief, paras 320-328,
3 Pordevié Notice of Appeal, paras 98-100; Dordevi¢ Appeal Brief, paras 329-343.
M DPordevic Notice of Appel, paras 101-105; Dordevi¢ Appeal Brief, paras 344-351.

"1
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deals with specific incidents allegedly not charged in the Indictment.* His seventeenth ground of

appeal relates to allegations of errors in refation to specific crime sites.”® Dordevi€’s eighteenth

- ground of appeal concerns concurrent and cumulative convictions.”” Under his nineteenth ground of
appeal, Dordevic alleges 2 number of errors of law and fact relating to his sentence.’®

6. In response, the Prosecution argues, inter alia, that Pordevic’s appeal should be dismissed
in its entirety because his arguments “lack merit”.” ‘ ' -

| 1. In reply, Dordevi¢ submits that the P;osccution has failed to refute any of his argumcﬁts on
] 40 .
2. Prosecntion Appeal

8. | The Prosecution raises two grounds of appeal against the Trial Judgcmént. First, the
Prosecution argues that the Trial Chamber erred in fact and in law as it failed to conclude that there
was sufficient evidence to establish that at least five Kosovo Albanian women had been persecuted
by way of sexual assault.”! It argues that Dordevié is responsible for persecutions through sexual
assalt, a crime against humanity under the third category of joint criminal enterprise. Second, the
Prosecution alleges that the Trial Chamber exred in imposing a manifestly inadequate sentence in
light of the gravity of crimes and Pordevi€'s role in them.*® The Prosecution requests that the
Appeals Chamber increase Dordevié s sentence to life immprisonment.** |

9. In response, Dordevié argues that the Prosecution has failed to show any errors in the
impugned parts of the Trial Judgement and that, in any event; the Appeals Chamber does not -

possess the power fo enter mew convictions or increase a sentence when there is no right of a further

appeal

5 Pordevié Notice of Appeal, paras 106-112; Dordevié Appeal Bricf, paras 352-361. -

% Pordevié Notice of Appeal, paras 113-119 (claiming that the Trial Chamber’s factual findings do not support its
ulfimate conclusions with respect to certain crime sites); see also Dordevié Appeal Brief, paras 362-375.

3 Pordevié Notice of Appeal, paras 120-125; Dardevié Appeal Brief, paras 380-406.

% pordevié Notice of Appeal, paras 126-140; Dordevié Appeal Brief, paras 407-426. : ‘

3 prosecntion Response Brief, 26 September 2011 (confidential; public redacted version filed on 30 January 2012)
(“Prosecution Response Brief™), para. 8.

0 Viastimir Pordevi€é Reply Bdef, 26 October 2011 (confidential; reclagsified as public on 9 Febmary 2013)
(“Dordevi€ Reply Brief). - . :

41 Prosecution Notice of Appesl, paras 2-3; Prosecution Appeal Brief, para. L.

4. Prosecution Notice of Appeal, para. 3; Prosecution Appeal Brief, paras 1, 4-56,

Prosecution Notice of Appeal, para. 4; Prosecution Appeal Brief, paras 2, 57-96.

Prosecution Notice of Appeal, para. 4; Prosecution Appeal Brief, pares 2, 57-96. ‘

Vliastimir Derdevié Response Brief, 26 September 2011 (confidential; public redacted version filed on 30 Janunary

2012) (“Dardevié Response Brief”), paras 3-6.

& kS
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0. Tn reply, the Prosecufion argues that according to the Statnte and well-established |

jurisprudence, and contrary to Dordevi¢'s, submissions, the Appeals Chamber has jurisdiction to
_enter new conw:uons and increase z sentence, and has repeatedly exercised this Junsdlctlon The
- Prosecution further argues that Dordemc has failed to demonstrate why the Appeals Chamber
should refrain from doing so in this case. ¥

3. Appeal Hearing

11.  The Appeals Chamber heard oral submissions from the parties regardmg these appeals on
13 May 2013.

12.  Having considered the writfen and oral submissions of the Prosecution and Pordevié, the
Appeals Chamber hereby renders its Judgement.

4 Pprosecution Reply Brief, 26 October 2011 (conﬁdcnual pub]n: redacted version filed on 8 Febmary 2012)
(*Prosecution Reply Brief”), para. 1.
4 Prosecution Reply Brief, para. 1.

s ,
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Il. STANDARD OF APPELLATE REVIEW

13.  Article 25 of‘the Statute stipulates that the Appeals Chamber may affirm, reverse, or revise
the decisions taken by a trial chamber. The Appeals Chamber recalls that an appeal is not a trial de
novo.** The. Appeﬂs_ Chamber reviews only errors of law that have the potential to invalidate the
decision. of the trial chamber and errors of fact that have occasioned a miscarriage of justice.”
These criteria are set forth in Article 25 of the Statute and are well-established in the jurisprudence
_ of both the Tribunal and the Tnternational Criminal Tribupal for Rwanda (“ICTR").® In exceptional
circumstances, the Appeals Chamber will also hear appeals in which a party has raised a Egal issue
that would not invalidate the trial judgement but is nevertheless- of general significance to the
Trbunal’s ju;isprﬁdencc.ﬂ ‘

4. A party alleging an error of law must identify the a]lcged error, present argumcﬁts in
support of its claim, and cxplain how the emror invalidates the decision.” An allegation of an eror
' of law that has no chance of changing the outcome of a decision may be rejected on that ground.*
However, even if the party’s argaments are insufficient to support the contention of an error, the
Appeals Chamber may find for other reasons that there is an error of law.* It is necessary for any

8 Kordid and Cerkez Appeal Tudgement, para. 13.

Y Saimovid et al. Appeal Tudgement, para. 19; Perisic Appeal Judgement, para. 7; Luki¢ and Lukic¢ Appeal
Judgement, para. 10; Gotoving and Marka& Appeal Judgersent, para. 10.

9 $inovid et al. Appeal Tadgement, para. 19; Luki¢ and Luki¢ Appeal Judgement, pasa. 10; Boskoski and TarCulovski
Appesl Judgement, para. 9; D. Milosevi¢ Appeal Tudgement, para. 12; Mrkic and Sljivanéanin Appeal Judgement,
para. 10; KrajiSnik Appeal Judgement, para. 11; Martic Appeal Jodgement, para. 8; HadZihasanavid and Kubiira

_ Appeal Judgement, para. 7; Halilovic Appeal Judgement, para. 6; Gafefe Appeal Judgement, para. 7; Seromba

Appeal Judgement, para. 9; Nahimana et al. Appeal Judgement, para. 11, See Perigic Appeal Judgement, para. 7,
Gotovina and MarkaZ Appeal Judgement, para. 10; Ndahimana Appeal Judgement, pera. 7; Mugenz and
Mugiraneza Appeal Judgement, para. 11. _
Sainovic et al. Appeal Judgement, para 19; Perifi¢ Appeal Judgement, para. 7, Lukic and Lukic Appeal
Fudgement, para. 10; Gotovina and Markac Appeal Tudgement, para. 10; D. Milofevidé Appeal Judgement, pera. 12;
Mrksic¢ and Sljivancanin Appeal Judgement, para. 10; Krajiinik Appeal Judgement, para. 11; Martié Appeal
Tudgement, para.. 8; Ori¢ Appeal Judgement, para. 7; Hadfthasanovic and Kubura Appeal Judgement, para. 7. Cf.
Ndahimana Appeal Tndgement, para. 8; Mugend and Mugiraneza Appeal Tudgement, para. 12; Gafete Appeal
Judgement, para. 8. . '

2 Sainovié et @l Appeal Tudgement, para. 20; Perifi¢ Appeal Judgement, para. 8; Luld¢ and Lukic Appeal
Judgement, pars. 11; Gotovina and Markad Appeal Judgement, para. 11; Boskoski and Tardulovski Appeal
Tudgement, para. 10, D. Milofevi¢ Appeal Judgement, para. 13; Ndahimana Appeal Judgement, para. 8; Mugenzi
and Mugiraneza Appeel Tudgement, para. 12; Gatete Appeal Judgement, para. 8. ' :

®  Zninovic et al. Appeal Judgement, para 20; Perifi¢ Appeal Judgement, para. 8; Lukic and Lukic Appeal

- Jodgement, para. 11; Gotovina and Markal Appesl Judgement, para 11; Boskoski and Tarculovski Appeal
Tudgement, para. 10; D. Milofevic Appeal Judgement, para 13; Mrksi¢ end Sljivanfonin Appeal Judgement,
para. 11; Strugar Appeal Judgement, para. 11; Oric Appeal Judgement, para. 8; Halilovid Appeal Judgement,
para. 7. See Ndahimana Appeal Jodgement, paca. 8; Mugenzi and Mugiraneza Appeal Judgement, para. 12; Gatete
Appeal Jodgement, para. 8. . - ' ) '

S Sainovic ef al. Appesl Judgement, para. 20; Perific Appeal Judgement, para. 8; Lukic and Lukic Appeal

Jodgement, para. 11; Gotovina and Markad Appesl Judgement, para 11; Boskoski and Tarcéulovski Appeal

51
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appellant claiming an error of law on the basis of the Jack of a reasoned opinion to identify the
specific issues, factual findings, or arguments that the appellant submits the frial chamber omitted to
address and to explain why this omission invalidates the decision.™

15. The Appeals Chamber reviews the trial chamber’s findings of law to determine whether or
not they are comect.® Where the Appeals Chamber finds an error of iaw in the trial judgement
arising from the application of the wrong legal standard, the Appeals Chamber will articulate the
correct legal standard and review the relevant factual findings of the trial chamber accordingly.” In
so doing, the Appeals Chamber not only corrects the legal error, but when necessary applies the
correct legal standard to the evidence contamed in the trial record and determines wheither it is itself
convinced beyond reasonable doubt of the factual finding challenged by an appellant before the
finding is confirmed on appeal,” The Appeals Chamber will not review the entire trial record de
novo. Rather, it will in principle only take into account evidence referred to by the trial chamber in
the body of the judgement or in a related footnote, and evidence contained in the trial record and
referred to by the parties.”

16.  When considering alleged errors of fact, the Appeals Chamber will only substitute its own
finding for that of the trial chamber when no reasonable trier of fact could have reached the original

Fudgement, para. 10; D, Miloievi¢ Appedl Judgement, para. 13; Mrkfid and Stjivanzanin Appeal Judgement,
para. 11; Krajisnik Appeal Judgement, para. 12; Martic Appeal Judgement, para. 9; Strugar Appeal Tudgement,
para. 11; Hadfihasanovi¢ and Kubura Appeal Judgement, para. 8; Ndaghimana Appezal Tadgement, para 8; Mugenzi
and Mugiraneza Appeal Judgement, para. 12; Gatete Appeal Judgement, para. 8. ‘

55 Sainovic et al Appeal Judgement, para. 20; Perisi¢ Appeal Judgement, para. 9; Luki¢ and Luki¢ Appeal
Judgement, para. 11; D. Milofevic Appeal Judpement, para. 13; Krafisnik Appeal Judgement, para. 12, Marti¢
Appeal Judgement, para. 9; Halilovi¢ Appeal Judgement, para. 7; Brdznin Appeal Jodgement, para. 9

6 Saingyid et ol Appeal Tndgement, para. 21; Jukid and Luki¢ Appeal Tudgement, para. 12; Boskoski and Tarculovski
Appeal Judgement, para. 11; D. MiloSevi¢ Appeal Judgement, para. 14; Mrksic and Sljivancanin Appeal
Tudgement, para. 12; Krajisnik Appeal Judgement, para 13; Marti¢ Appeal Judgement, para. 10; Strugar Appeal
Fodgement, para. 12; Hulilovi¢ Appeal Judgement, para. B, . .

51 Sainovic et al Appeal Jndgement, para. 2]; Perisic Appeal Judgement, para. 9; Luke and Luki¢ Appeal
Judgement, para. 12; D. MiloSevic Appeal Judgement, para. 14; Mrific and Sljivandanin Appeal Fodgement,
para. 12; Krajifnik Appeal Judgement, para. 13; Marti# Appeal Judgement, para. 10, Oric Appeal Judgement,
para. %; Had#ihasanovié and Kubura Appeal Jndgement, para. 9, Ndahimanz Appesl Jodgement, para, 9; Mugenzi
and Mugiraneza Appesl Judgement, para. 13; Gatete Appezl Yudgement, para. 9. .

8 &rinovic ef al. Appeel Judgement, para 21; Perific Appesl Judgement, para. 9; Lukic and Luki¢ Appesl
Judgement, parz. 12; D. MiloSevic Appeal Judgement, para. 14; Mriiic and Sljivanéanin Appeal Judgement,
para. 12; Krajifnik Appeal Judgement, pata. 13; Martic Appeal Judgement, para. 10; Strugar Appeal Judgement,
para. 12; Ori¢ Appeal Judgement, para. 9; Ndahimana Appeal Judgement, para. 9; Mugenz and Mugiraneza
Appeal Judgement, para. 13; Gatefe Appeal Judgement, para. 9. .

9 Sainovié ef al. Appeal Jndgement, para. 21; Luki¢ and Tuki¢ Appeal Judgement, para. 12; Boskoski and Tarculovski
Appedl Judgement, para. 11; D. MiloSevi¢ Appeal Judgement, para. 14; Mrkfi¢ and Sjivanfenin Appeal
Tudgement, para. 12; Krajisnik Appeal Tudgement, para. 13; HadZihasanovid and Kubura Appeal Judgement,
para. 9; Brdanin Appeal Tudgement, para. 15; Galic Appeal Judgement, para 8. .

7 %
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decision.® The Appeals Chambar'app]ies. the same rcasonablcne;ss standard to alleged errors of fact
regardless of whether the finding of fact was based on direct or circumstantial evidence.®! It is not
any error of fact that will cause the Appeals Chamber to overturn a decision by a trial chamber, but
only one that has cansed a miscarriage of justice.” . . ' | E

17. In determining whether or mpot a trial chamber’s finding was reasonable, the Appeals
Chamber will not lightly disturb findings of fact by the trial chamber.”’ The Appeals Chamber
recalls, as a general principle, the approach adopted by the Appeals Chamber in Kupredkic et al.,
. wherein it was stated that: ' ' |

[plursuant- 1o the judsp:udc:ncé of the Tritmnal, the task of hearing, assessing and weighing the

evidence presented at trial is Jeft primarily to the Trial Chamber. Thus, the Appeals Chamber must

give a margin of deference to a finding of fact reached by a Trial Chamber. Only where the

evidence relied on by the Trial Charnber could not have been accepted by any reasoneble tribonal

of fact or ‘where the evaluation of the evidence is “wholly erroncous™ may the Appeals Chamber
substitute its own finding for that of the Trial Chamber.* :

18.  The same standard of reasonableness and the same deference to factual findings apply when
the Prosecution appeals against an acquittal.® Thus, when considering an appeal by the
Prosecution, the Appeals Chamber will only hold that an error of fact was committed when it
determines that no reasonable trier of fact could have made the impugned finding.%® Considering

| ®  Sainovic et al Appeal Judgement, para. 22; Perifi¢ Appeal Judgement, para. 10; Lukié and Lukié Appeal
Judgement, para. 13; Gotoving and MarkaZ Appeal Judgement, para.13; Haradingj et al. Appeal Judgement,

para. 12; D. MiloSevid Appeal Tndgement, para. 15; Mrksic and Stiivancanin Appeal Judgement, para. 13; Krafisnik

Appeal Judgement, para. 14; Martic Appeal Judgement, para. 11; Ndahimana Appeal Judgemenf, para. 10;
Mugenz and Mugiraneza Appeal Judgement, para. 14; Gatete Appeal Tudgement, para. 10. :
8 Sainovic et ol. Appeal Jndgement, para. 22; Lukic and Lukic Appeal Jndgement, para. 13; Boskoski and Tarfulovski

Appeal Judgement, para. 13; Mrkii¢ and Sljivancanin Appeal Judgement, para. 13; Krojisnik Appeal Judgement,

']:_r_ara; 14; Marti¢ Appesal Tudgement, para. 11. :
& Sainovid et al. Appeal Judgement, para, 22; Perifi¢ Appeal Judgement, para. 10; Lukic and Luki¢ Appeal
Tudgement, para. 13; Gofovina and Marka Appeal Judgement, para. 13; Boskoski and Tar&ulovski Appeal

Tudgement, para. 13; D. MiloSevi¢ Appeal Judgement, pare. 15; Krajisnik Appeal Judgement, para. 14; Martié:

Appeal Tudgement, para. 11; Simic’ Appeal Judgement, para. 10; Nduhimana Appeal Judgement, para, 10; Mugend
and Mugiraneza Appesl Judgement, para. 14; Gatete Appeal Judgement, para. 10.
Sainovic et al. Appeal Judgement, para. 23; Perific Appeal Judgement, para. 10; Gotovina and Marka Appeal

Judgoment, para. 13; D. MiloSevi¢ Appeal Judgement, para. 15; Mriiic and Sljivancanin Appeal Judgement, - -

para. 14; Strugar Appeal Judgement, para. 13; HadZihasanovic and Kubura Appeal Judgement, para. 11; Simicd

Appeal Tudgement, para 11; Krnojelac Appeal Judgement, para. 11; Ndahimana Appeal Jundgement, para. 10; - .

Mugenzi and Mugiraneza Appeal Judgement, para. 14.

%  Rupreiki¢ et al. Appeal Tudgement, para. 30. See also Boskoski and Tarfulovski Appeal Judgement, para. 14;
Mrksi¢ and Sljivandanin Appeal Todgement, para. 14; Marti¢ Appeal Judgement, para. 11; Kupreskic et al Appeal
Jadgement, para. 30; Ndahimana Appeal Judgement, para. 10; Mugenzi end Mugiraneza Appeal Tudgement,

ara. 14; Gatete' Appeal Judgement, para. 10. . ) -

S  Sginovid et al. Appeal Jodgement, para. 24; Bofkoski and Tarculovski Appeal Tudgement, para. 15; Mrkfic and
Stfivandanin Appeal Judgement, para. 15; Marti¢ Appeal Judgement, para 12; Strugar Appeal Judgement,
.para. 14; Ndahimana Appeal Judgement, para. 10; Gatete Appeal Judgement, para. 10. .

s gafnovié et al. Appeal Tudgement, para. 24; Bofkoski and Taréulovski Appeal Judgement, para. 15; Mrkdic and

. SYjivancanin Appesl Todgement, para. 15; Martic Appeal Judgement, para 12; Strugar Appeal Judgement,

. B
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that it is the Prosecution that bears the burden at trial of proving the guilt of an accused beyond
reasonable doubt, the significance 6f an error of fact occasioning a miscarriage of justice is
somewhat différent for a prosecution appeal against acquittal than for a defence -ai:peal against a
 conviction.¥” An accused must show that the trial chamber's factual errors create reasonable doubt
as to his or her guilt* The Prosccution must show that, when account is taken of the exrors of fact
committed by the trial chamber, all reasonable doubt of the accsed's guilt has been eliminated.”

19.  The Appeals Chamber recalls that, as held in the D. MiloSevic case:

it has inherent discretion to determine which of the parties’ submissions merit & reasoned opinion
jn writing and rthat it may dismiss arguments wiich are evidently unfonnded without providing
detailed reasoning.™ [ndeed, the Appeals Chamber’s mandate camot be effectively and efficiently
carried out without focnsed contributions by the partics. In order for the Appeals Chamber o

 assesg 2 party’s arguments on appeal, the party is expected to present its case clearly, logically,
and exhzusiively. The Appeals Chamber may dismiss submissions as unfounded without
providing detziled reasoning if & party’s submissions are obscure, contradictory, vagne, or suffet
from other formal and obvions insufficiencics.™

20.  'When applying these basic principles, the Appeals Chamber recalls that in pre\_rioué cases it
has identified the general types of deficient submjssions on zippeal which may be dismissed without
detailed analysis,” In particular, the Appeals Chamber Wil generally dismaiss: (i) arguments that fail
to identify the cha]lq;uged factnal findings, that misrepresent the factual findings or the evidence, or
that ignore other relevant factoal findings; (ii) mere assertions that the trial chamber niust have

para. 14; Hadfihasanovi¢ and Kubura Appeal Tudgement, para. 12; Halilovi¢ Appeal Judgement, para. 113
Ndahimana Appeal Tadgement, para. 10. : ‘
Sainovi¢ et dl. Appeal Judgement, para. 24; Boskoski and Taréulovski Appeal Judgement, para. 15; Mri¥ic and
Ytjivancanin Appeal Judgement, para. 15; Martic Appeal Judgement, para. 12; Ndahimana Appeal Judgement,
ara. 10.
Sainovic et al. Appesl Tudgement, para. 24; Boskoski and Taréulovski Appeal Judgement, para. 15; Mrisid and
Stitvandanin Appeal Tudgement, para. 15; Martic¢ Appeal Judgement, para. 12; Ndohimana Appeal Tudgement,
ara. 10. ’
® E‘ar’rwvic‘ et al. Appeal Fodgement, para. 24; Boskoski and Taréulovski Appeal Tudgement, para. 15; Mridic and
Stjivancanin Appeal Judgement, para. 15; Martic Appezl Tudgement, pera. 12; Strugar Appeal Judgement, para.
14; Ndahimana Appeal Judgement, para. 10; Seromba Appeil Tadgement, para. 11; Rutaganda Appeal Judgement,
© para.24. - ) . o
'™ D). MiloFevi¢ Appeal Indgement, para. 16, referring to Mrkfic' and Sljivancanin Appeal Judgement, para. 18,
Krajisnik Appeal Jodgement, para. 16, Strugar Appeal Judgement, para 16, Earera Appeal Judgement, para. 12.
 See Karad®ic 98bis Appeal Judgement, para. 16; Perifi¢ Appeal Judgement, para. 12; Gotovina and Markad
Appeal Fodgement, para. 15; Ndahimana Appeal Tudgement, para. 12; Mugenzi and Mugiraneza Appeal
‘Judgement, para. 16; Krajisnik Appeal Judgement, para, 16; Gatete Appeal Indgement, para. 12; Zigiramyirazo
Appeal Judgement, para. 13. ' . _ \ _ .
T D Milofevic Appeel Judgement, para 16, refemring to Miksic' and Slfvancanin Appeal Judgement, para. 17,
Krajisnik Appeal Judgement, para. 16, Marti¢ Appeal Judgement, para. 14, Sfrugar Appeal Tudgement, para. 16
Orie Appeal Judgement, paras 13-14 and references ciled therein, Karera Appeal Tudgement, para. 12. See Perifid
Appeal Judgement, pare. 12; Gotoving and Markat: Appeal Judgement, para. 13; Ndohimana Appesl Judgement,
12; Mugenzi and Mugiraneza Appeal Judgement, para. 16; Gatete Appeal lndgement, para. 12,
7 Er;ovw et al. Appeal Todgemont, pars. 27; Luki¢ and Luki¢ Appeal Judgement, para. 15; Boskoski and Taréulovski
Appeal Judgement, para. 18; D. Milofevic Appeal Judgement, para. 17; Krajifnik Appeal Judgement, para 17;
Martic Appeal Jodgement, para. 15; Strugar Appeal Jodgement, para. 17; Stakic Appeal Tudgement, para. 13.
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failed to consider relevant evidence without showing that no reasonable trier of fact, based on the
evidence, could have reached the same conclusion as the trial chamber did; (iii) challenges to
‘factual findings on which a conviction does not rely and arguments that are clearly irrelevant, that
lend support to, or that are not inconsistent with the .cha]lcnged finding; (iv) arguments that
challenge a trial chamber’s reliance or failure to rely on one piece of evidence withont explaining
why the conviction should riot stand on the basis of the remaining evidence; (v) arguments contrary
to common sense; (ﬁ) challenges to factual findings where the relevance of the factiial finding is
unclear and has not been explained by the appealing party; (vii) mere rcpcﬁﬁon of arguments that
were unsuccessful at trial without any demonsiration that their rejection by the trial chamber
constituted an error warranting the intervention of the Appeals Chamber; (viii) allegations based on
material not on the trial recofd; (ix)- mere ‘assertions unsupported by any evidence, undeveloped
asserﬁons,{ failyre to articulate errors; and (x) mere assertions that the trial chamber failed to give

eufficient weight to evidence or failed to interpret evidence in a particular manner.”

21.  Finally, where the Appeals Chamber finds that a ground of appeal, presented as relating (o
aﬁ alleged ermror of law, formulates no clear legal challenge but challenges the trial chamber’s
factnal findings in terms of its assessment of evidence, it will either analyse these allegations to
dctermil_lé tﬁc reasonableness of the impugned conclusions or refer to the relevant analysis under
other grounds of appeal.” '

™ Sainovic et al. Appeal Judgement, para. 27; Lukic and Luki¢ Appesl Jodgement, para. 15; Boskoski and Tarlulovski
Appeal Tndgement, para. 18; D. MiloSevic Appeal Tudgement, para. 17; Krajisnik Appeal Jodgement, paras 17-27;
Marti¢ Appeal Jndgement, paras 14-21; Strugar Appeal judgement, paras 18-24; Brdanin Appeal Judgement,
paras 17-31; Gali¢ Appeal Judgement, paras 256-313, .

%D Milofevic Appeal Jndgement, para. 18. See also Strugar Appeal Judgement, paras 252, 269.

10 : : .
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. “COGENT REASONS” FOR THE APPEALS CHAMBER TO DEPART
’ FROM ITS JURISPRUDENCE |

A. Introduction

22.  Throughout his Appeal, Dordevi¢ frequently submits that there are copent reasons for the
Appeals Chamber to depart from a previous decision. Specifncaily, under his second, sixth, and
éighﬂ:l grounds of apﬁcal, Dordevié advances a number of arguments suggesting that the Appeals
Chamber shonld depart from its jurisprudence on various aspects of the first and third categories of
joint criminal cnterprise.75 Considering the recurrence of such submissions, and noting the
frequency with which submissions on cogent reasons have been brought before the Appeals
Chamber,” the Appeals Chamber will deal with them in this preliminary section of the Judgement,
after briefly setting out the relevant law.

B. Applicable law

23. Tt is well established in the jurispradence of the Trobunal that the Appeals Chamber may
exceptionally -depart from its previous decisions if there are cogent reasons to do s0.”” In the
Aleksovski case, the Appeals Chamber held that “in the interests of certainty and predictabil_ity, the
Appeals Chamber should follow its previous decisions, but should be free to depart from them far
cogent reasons in the interests of justice,”.78 The Appeals Chamber in that case further stressed that
“the normal rule is that previous decisions are to be followed, and departure from them is the

.-:m:c:ption”.79 The Appeals Chamber will therefore “only depart from a previous decision after the

most careful consideration has been given to it, both as to the law, including the authorities cited;

and the facts™. %

24.  The Appeal Chamber understands that the notion of “cogeﬁt reasons” encOMPasses |

considerations that are clear and compelling. As such, cogent reasons requiring 2 departure from
previous decisions in the interests of justicé include situations where a previous decision was made

“on the basis of a wrong legal principle” or given per incuriam, that is, “wrongly decided, nsually

5 See Dardevid Appeal Brief, paras 20-22, 32, 68-71, 110, 117, 128, 155. i

% Sce e.g Ori¢ Appeal Tudgement, paras 161-168; Naletilic and Martinovic Appeal Judgement, paras 582-586;
Blafki¢ Appeal Tudgement, paras 167-182; Kupreskic et al. Appeal Judgerment, paras 415-426.

T Aleksovski Appeal Judgement, para 107; Krajisnik Appeal Judgement, para 655; Galic Appeal Judgement,

ara. 117.

-" fﬂekmvsh‘ Appeal Judgement, para. 107, See also Galic Appeal Judgement, para. 117.

™ leksovski Appeal Tudgement, para. 109, Sce also Gali¢ Appeal fudgement, para. 117.

8 Aleksovski Appeal Judgement, para. 105. -

. 11 .
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because the judge or'judges were ill-informed about the applicable law” It is for the party- '
submitting that the Appeals Chamber should depart from a previous decision to demonstrate that
there are cogent reasons in the inferests of justice that justify such departure.”

" C. Pordevi€ s second oround of appeal: existence of joint cnmmal enterprise liability in

crustoma internaﬁbnal- law
1. Introduction

25.  Under his second ground of appeal, Pordevié submits that although the Trial Chamber was |
. bound to follow the current jurisprudence of the Appeals Chamber, there are cogent reasons why
the Appeals. Chamber should depart from its previous decisions holding that joint criminal
enterprise exists in customary international law as a form of commission.?s At the core of
Dordevi€’s submission is that the reasoning set out in the Tadic Appeal .Tudgc’xﬁsnt is “shatlow and
uncertain” and, in any case, does ot support “all of the levels of JCE identified in that case™ nor
“the subsequent extension of JCE to leadership cases when an accused is stmctl]ﬁ]lj{ and
geographically remote from a crime and the physical perpetrator is not a member of the JCE”.* For
these reasons, Pordevié requests that the Appeals Chzi’ﬁ:tbcr. (i) reverse all of his convictions to the
extent that they rely on joint criminal enterprise; or in the alternative (i) reverse any existing
convictions “that are found to (pursnant to other grounds of appeal) rely upon JCE II”; or
(iii) clarify that joint criminal enterprise is a form of accomplice liability Tather than a form of

commission liability and adjust his sentence accordingly.®

26. The Prosecution responds that Dordevié has failed to demonstrate the existence of
exceptional circumstances that would justify a departure from the Appeals Chamber’s jurisprudence

8. Aleksovski Appeal Jodgement, para. 108. : .
Sec e.g. Erajifnik Appeal Judgement, para. 655; Gali¢ Appeal Judgement, para. 117; Milutinovié et al Appeal
Decision on Joint Criminaf Enterprise of 21 May 2003, para. 18. o )
®  Pordevi€ Appeal Brief, paras 20-23, refeming to Tadi¢ Appeal Judgement, Krajisnik Appeal Judgement,
' Milutinovic et al. Appeal Decision on Joint Criminal Enterprise of 21 May 2003, Aleksovski Appeal Judgement,
paras 107-108. Dordevi¢ also refers to a number of other decisions in support of his contention that the Appeals
Chamber may and should ‘depart from its previous jurisprudence on the' maiter (Pordevié Appeal Brief,
paras 24-217, referring to Kordic and Cerkez Appeal Tudgement, para. 1040, Laurent Semanza v. The Prosecutor,
Case No. ITCR-97-20-A, Decision, 31 May 2000, paras 92-57 and Separaie Opinion of JTudge Shahabuddeen,
para 38, Prosecutor v. Mico Starifié and Stojan Zupljanin, Case No. IT-08-91-AR65.1, Decision on Mico
StaniSic’s Appeal Against Decision on his Motion for Provisional Release, 11 May 2011, Separate Opinion of
Judge Robinson, pamas 16, 21, Prosecutor v. Zoran Zigi¢, Case No. [T-98-3(0/1-A, Decision on Zoran iigié’s
“Motion for Reconsideration of Appeals Chamber Jodgement IT-98-30/1-A Delivered on 28 February 20057,
26 Tune 2008, para. 9). :
" ¥ Dordevic Appeal Brief, para. 21. See also Dordevié Appeal Brief, paras 29-31; Dordevi¢ Reply Brief, para. 10.
¥  Dordevic Appeal Brief, para. 77. .
12 - ' &
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on joint criminal t:nterpri‘se."6 The Prosecution further argues l'rhat: (i) the Appeals Chamber
correctly assessed the customary nature of jéint criminal enterprise in'the Tadi¢ case; {if) the third
‘categorj‘r of joint criminal sntcrpnse is an established mode of Liability in customary internafional
law; and (iii) joint criminal enterprise is a form. of commission regardless of whether the physical
 perpetrators engaged to commit the crimes were non-metmbers of the joint criminal enterprise.”’

2. - Alleged erTOnCous application of the law and weight attached 1o pqst—World War I
'  jurisprudence in the Tadi¢’ Appeal Judgement '

(a) Argl_lg' ents of the parties

2’? " Pordevi¢ submits that the methodology used in the Tadic Appeal Judgement n order to
deduce rules of customary international law “was fondamentally flawled]” ™ He. argues that the
Appeals Chamber in Tadi¢ relied on obscure and unpublished sources, and failed to explain how it
established the existence of joint criminal enterprise in customary international law.*” He' submits
three separate argumens.” ' -

28.  TFirst, he claims that the Appeals Chamber in Tadi¢ failed to consider the approach taken by
the International Military Tribunal at Nuremberg (“IMT) and its Charter (“IMT Charter”),
wheréby “participaﬁbn ina common.plaﬁ" was criminalised only in relation to “crimes aga'mﬁt the
~peace” and not “war crimes” or “crimes against humanity”.”’ Dordevi¢ further claims that the
findings of the IMT in the IMT Judgement provide no basis for a conclusion that joint criminal .
enterprise is a form of commission of crimes.” He also argues that the Appeals Chamber erred in

dismissing a similat argument a_.dvanced in the Rwamakuba case,”

29.  Second, Dordevi¢ claims that the Tadi¢ Appeal Judgement misunderstood and misapplied
the provisions of the Statute of the nternational Criminal Court (“ICC Statute” and “ICC”,

%  progecution Response Brief, para. 32, referring to Aleksovski Appeal Jodgement, paras 108-109.

Prosecution Response Brief, pera. 35.

B Pordevié Appeal Brief, para. 29; Dordevié Reply Brief, paras 10-17.

¥ Pordevié Appeal Brief, paras 29, 31,

_ ®  Dordevid Appeal Brief, paras 12-67. _ :

51 Pardevié Appeal Brief, pares 3243, referring to the IMT Charter, Article 6, The United States of America, the
Frenck Republic, the United Kingdom of Great Britain and Northern Ireland, and the Union of Soviet Socialist
Republics against Herman Withelm Giring et al, Fudgement, 1 Qctober 1946, Tral of Major War Criminals
Before the International Military Tribanal Under Control Council Law No. 10, Vol. 1 (1947) (“IMT Judgement™).
See also Dordevi€ Reply Brief, paras 10-11.

Dardevic Appeal Brief, para. 44. T

Dordevié Appeal Brief, paras 38, 43, referring to Rwamakubs Appesl Decision oo Joint Crminal Enterprise of
22 October 2004, para. 15; Dordevié Reply Brief, para. 11. '

8 8
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respectively).®* Dordevié. submits that Article 25 of the ICC Statute, as applied in ICC decisions,

“decisively reject[s] JCE as a form of principal liability”.”* He forther argues that-unlike the.

- approach taken by the Tribunal and the ICTR, Arficle 25(3)(d) of the ICC Statute provides -for “a
residual and broader form of accessorial liability than J CE"® and that Article 30 of the ICC Statute
- excludes the application of the third category of joint criminal enterprise.”’

30.  Third, Pordevié claims that the Tadi¢ Appeal Judgement placed inappropriate weight on
certain post-World War I cascs in support of joint: criminal enterprise.” He further relies on
academic opinions suggesting that these cases dealing with mob violence or prison camps are
actually examples of co-perpetration in the sense of Article 25(3)(&) of the ICC Statute, but do not
support the “sprawling™ concept of joint criminal enterprise adopted by the Tribunal and the
ICTR.*® With respect to the Appeals Chamber’s reliance on the Einsatzgruppen case in the Tadic
Appeal Jadgement, Dordevié refers to the Joint Separate Opinion of Tudges McDonald and Vohrak,

attached to the Erdemovic Appeal Judgement, which considered the Einsatzgruppen Judgement to "

be “of ‘questionable’ international character” because it applicd American, rather than “purely
internationat Jaw”.\% He also points out that, in any event, the Appeals Chamber in Tadic referred
to the Prosecution’s opening and closing arguinents in the Einsatzgruppen case rather than the
actnal judgement.*! With regard to'the Justice case, Dordevié argues that the Appeals Chamber.in

the Kunarac et al. case clearly rejected the approach suggested in the Justice case whereby a pb]icy
" or a plan was 2 necessary clement of a crime against humanity.'® Additionally, he submits that in
Brdanin, the Appeals Chamber erroneously relied on the Justice case to hold that physical
perpéu'ators do not need: to be members of the joint criminal enterprise because the Justice case did

Pordevié Appeal Brief, paras 32, 46-55. Sec also Pordevi¢ Reply Bricf, para. 12, -
Dordevi€ Appeal Bricf, para. 53. See also Dordevi¢ Appeal Brief, paras 47-52.
PBordevi€ Appeal Brief, para. 54. - .
Dordevié Appeal Brief, para. 54.
Dordevié Appeal Brief, paras 56-67, referting to The United States of America v. Otto Ohlenforf et dl, Us.
Military Tribunal, Judgement, 8 and 9 April 1948, .Trials of War Criminals Before the Nuemberg Military
Tribunals Under Control Conncil Law No. 10, Vol. IV (“Einsatzgruppen case”), The United States of America v.
Alstoetter et al., U.S. Military Tribunal, Fudgement, 3 and 4 December 1947, Trials of War Crimingls Before the
Nuernberg Military Tribumals Under Control Council Law No. 10 (1951), Vol. Il (“Justice case™), The United
States of America v. Greifelt et al., U.S, Military Tribunal, Judgement, 10 March 1948, Trials of War Criminals
Before the Nuernberg Military Tribunals Under Control Council Law No. 10 (1951), Vol V ("RuSHA case™).

" See also Pordevié Appeal Brief, para. 64 (arguing that these cases should be treated with cantion as they do not
teflect infernational customary law bat rather rely on American law). -

®  Dardevi€ Appeal Bricf, para. 57, refeming o 1.S. Martinez/AM. Danner, “Guilty Associations: Joint Criminal

Enterprise, Command Responsibility, and the Development of International Criminal Law”, 93 California Law
Review 75 (2005), p. 110. B _ . ' .
% Byordevic Appeal Brief, para. 59, citing Erdemovic Appeal Tndgement, Joint Scparate Opinion of Judge McDonald
" and Judge Vohrah, paras 53-54. ) :
11 pordevié Appeal Brief, para. 60, referring to Tadic Appeal Judgement, para. 200, fn. 245.
X2 Pyordevié Appeal Bref, para. 61, referring to Kunarac et al. Appeal Judgement, para, 98, fn_ 114.

8BS 88N
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riot clearly apply the theory of joint criminal enterprise.® Furthermore, the defendants in that case
were not convicted in relation to specific crime sites, as is the practice of the Tribunal, but rather
were convicted for taking part in a “system of cruelfy and injustice”.!** Finally, with respect to the
RuSHA case, Dordevic claims that even if this source is considered authoritative, it does not support
the concept of joint criminal enterprise as applied by the Appeals Chamber.'” In any cvent, and
with all of the caveats regarding the reliability of these cases, Dordevié insists that none of these
cases support joint criminal enterprise as a form of principal Hability and that they camnot be

transposed to leadership cases such as the present one. %

~ 31.  The Prosecution responds that the Appeals Chamber in the Tadic' case already conducted a
“thorough and balanced analysis™ of the law on joint criminal enterprise and that Dordevi¢ only
Tepeats arguments that have been previously considered and rejected. 197 The Prosecntion argues that

the Appeals Chamber was correctly informed about the law with regard to joint criminal enterprise

and properly considered the IMT Judgement and IMT Charter, the ICC Statute, and post-World
War T jurisprudence.’® Tt adds that the jurisprudence of ‘the ICC, which is premised oo the
interpretation of the ICC Statlite-, is irelevant to the assessment of the Tadic Appeal Judgement as
- well as the legality of joint criminal enterprise in customary international law.®

(b) Analysis |

a. Alleped failure of the Appeals Chatﬁber to consider the approach taken in the IMT Judgement
and IMT Charter '

32. Regarding Dor_dcvic"s contention that in Tadic¢ the Appeals Chamber ignored the fact that

" the IMIT “rejected™ a form of liability similar to joint criminal enterprise in relation to war crimes or '

1% Nordevié Appeal Brief, para. 62.

0 Dordevié Appeal Brief, para. 62, : )

W Dordevié Appeal Brief, para, 63. See also Dordevié Reply Bref, para. 15,

1% Dyordevié Appeal Brief, paras 66-67. In Iis reply, Dordevié further asserts that the jurisprodence analysed in the
Tadi¢ Appeal Judgement and referred to by the Prosecution is unreliable as it does not explicitly support joint
criminal enterprise liability and is derived from national, as opposed to intemational, law (Dordevié Reply Bricf,
paras 15-17). ' '

17 Prosscnfion Response Bref, para. 36, referring to Tadi¢ Appeal Judgement, paras 185-226. See also Prosecution
Response Brief, patas 37-38, refering to Milutinovic' ef al. Appeal Decision orr Joint Criminal Enterprise of
21 May 2003, para. 29, KrajiSnik Appeal Judgement, para. 659, Marti¢ Appeal Tudgement, paras 80-81. .

10¢ . progecution Response Brief, para. 39, referming to Rwamakube Appeal Decision on Joint €rominal Enterprse of

. 22 October 2004, para. 15, Tadi¢ Appeal Judgement, paras 195-223. See also Prosecntion Response Brief,
paras 40-51. ' ' '

1% Pprogecution Response Brief, paras 45-49.
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2233

crimes against humanity,!'® the Appeals Chamber considers that he conflates the notions of
conspiracy and joint criminal enterprise Liability. The Appeals Chamber has already clarified this
difference in its Milutinovic et al. Decision of 21 May 2003.""! Pordevi€’s argument suggesting that

consi?iracy and ﬁarticipation in a common plan are forms of liability which were rejected by the

IMT Judgement* s contradicted by the plain language of the’IMT Judgement:

Count One, however, charges not only the comspiracy to commit aggressive war, but 2lso o
commit Wer Crimes and Crimes against Humanity. But the Charter does not define as a separate
crime any conspiracy except the one to commit acts of aggressive war. Article 6 of the Charter
provides: : ’

“Leaders, organizers, instigators, and accomplices participating in the formulation or execution of
a Common Plan or Conspiracy to commit any of the faregoing crimes are responsible for all acts
performed by any persons in execution of such plan.” . ‘

In the opinion of the Tribunal these words do not add a new and separate crime to those already
listed. The words are designed to establish the responsibility of persons participating in a common

 plan. The Tribunal will therefore disregard the charges in Count One that the defendants conspired
to commit War Crimes and Crimes against Humanity, 2nd will consider only the common plan to
prepare, initiate, and wage aggressive war, ' ‘ .

Tt is clear that the IMT restricted its jurisdiction in relation to the crime of conspiracy only to acts of '
. aggressive war. However, the IMT did not exclude that lLiability throiigh participation in a common

plan can apply' to any. other crimes under its C',I:x.'artsr.lr14 In any event, the IMT"s interpretation of its
own Charter, does not detract from the consistent application of the joint criminal enterprise
doctrine according to the Tribunal’s own Statute and jurispfudencc.

'33. - The Appeais Chamber further finds unpersuasive Dordevic’s references to academnic
writings purportedly suggesting the contrary.""® The authors referred to by Pordevi¢ do not

cXpreSsly state that the IMT Judgement or IMT Charter excluded liability according to a common
plan or joint criminal enterprise. Indeed, they discuss the use of “conspiracy” and the absence of a

specific provision for accessorial liability.’® Further, the Appeals Chamber recalls that while

writings of highly respected academics may be cornsidered in determining the law, their subsidiary

U0 Ses Pordevid Appeal Boef, paras 37-38, citing IMT Judgement, p. 226. See also Pordevié Appeal Brief,'

paras 39-45.

1 Milutinovic et al. Appeal Decision on Joint Criminal Enterprise of 21 May 2003, paras 22-23.

12 Pordevic Appeal Brief, paras 38-43. - ) .

13 YMT Judgement, p. 226 (emphasis added). ‘ ‘

4 Soo also The United States of America, the French Republic, the United Kingdom of Great Britain and Northern
Freland, and the Union of Soviet Socialist Republics against Herman Wilkelm Goring et al., International Military
Tribunal, Indictment dated 6 October 1945, Trial of Major War Criminals Before the International Military
Tribunal, Vol 1(1947), Comnts 3 and 4, pp 42-68. L.

115 Gee Dordevid Appeal Brief, paras 40, 42, 44,

16 R Cryer/H. Friman / D. Robinson / E. Wilmshurst, Az Introduction to International Criminal Law and Procedure

(Cambridge University Press 2007), pp 304-305; H. Olésolo, The Criminal Responsibility of Semior Political and

Military Leaders as Principals to International Crimes {Hart Publishing, 2009), p. 213.
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Lature is well-cstablished and the Appeals Chamber is not bowad by thein.'*” Pordevi has failed to
show how these academic writings provide a cogent reason to depart from the Tribnnal’s existing
jurisprodence. '

34. Addiﬁona]ly, Pordevié has failed to demonstrate that the Appeals Chamber erred when
holding, in its Rwamakuba Decision of 22 October 2004, that the judgements of the IMT and the
RuSHA case “found the defendants criminally liable-[...] on a basis equivalent to that of joint
criminal enterprise”.'® The Appeals Chamber reasoned that although the IMT Judgement did not
specifically refer to joint criminal enterprise, “thE factual discussion in that case ma[de] plain that
~ several defendants were convicted for participation in a vast plan fo commit attocitlés which
amounted to ,c;enc»cidxe“.119 Dordevi¢ appears to disagree with this interpretation and claims that the
Appeals Chamber was “ill-informed” when so ocu:m:l_uﬂing,m0 bat fails to substantiate any emror in
this regard. | |

b, Alleged misintcmre.tation of the ICC Statute

35. BDIﬂEVl ¢'s argument that the ICC Junspmdencc proves that the Appeals Chamber i in the
. Tadi¢ case was incorrect in its interpretation of customary international law in relation to joint
critminal enterprise is unpersuasive. As discussed below,'* the Appeals Chamber in Tadic based its
analysis on various sources, including the IMT and other post-World War II jurisprudence, national
legislation and case law, and international conventions, in order fo ascertain that joint criminal
enterprise was a valid form of liability in customary international law.'* The ICC Statute was also
analysed in this framework with the caveat that, at the time, it was’ s still a non-binding treaty
1nd1ca11ve of opinio juris of the signatory States.” '

36.  Dordevi€’s argument is essentially that the Appeals Chamber in Tadic incorrectly referred
to Article 25(3) of the ICC Statute in support of its finding that joint criminal enterprise is a

W A icle 38(1) of the Stammie of the Intemational Cowrt of Justice (ICT”), which is regarded as customary
intemational law, enumerstes, inter alia: “the teachings of the most highly qualified publicists of the various
nations, as subsidiary means for the determination of rules of law”. See Kupreskic ef al. Trial Judgement, para. 540;
Celibici Trzl Jndgement, para. 414; Furun dfija Trial Yudgement, para.227; Aleksovski Trial Judgement,

. Declaration of Judge Hunt, para. 2; Erdemovi¢ Appeal Judgement, Separate Opinion of Judge McDonald and Judge
Vohrah, para, 43. See also Kristic Appeal Judgement, para. 11, fo. 20.

1t pvamakube Appeal Decision on Joint Criminal Enterprise of 22 October 2004, para. 15.

19 pvwomakuba Appedl Decision on Joint Criminal Entcrpnse of 22 October 2004, para. 23, rcfemng to . IMT
Todgement, pp 226-228.

12 pordevid Appeal Brief, para. 43; Pordevié Reply Bne.f para. 11.
See infra, paras 40-45.

See Tadi¢ Appeal Judgement, paras 194-226.

Tadic Appeal Judgement, para. 223,

BEEE
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principal, rather than accessorial, form of ]iability.m Article 25(3) of the ICC Statute étales, in part,

. that:

a person shall be cominally responsible and lable for punishment for a crime within the
jurisdiction of the Court if that person: _

(a) Commits such 2 crime, whether ag an individual, joinfly 'with another or throngh another
person; regardless of whether that other person is criminally responsible;

(b)  Orders, sohmtsormdncesthccummsmonofsuchacnme whlchmfact occurs ar is
attempted;

(¢) For the purposs of facilitating the commission of such a crime, aids, sbets or otherwise
asgists in its commission or its attempted commmission, including providing the means for its
comnﬂﬂsioﬁ:

(@) 'In any other way conmbutes to the cormmission or aiternpied commission of snch a erime by
a group of persons acting with' & common purpose. Such contribotion shall be intentional and shall
either:

® Bemadsmththea:moffurthmngthccnmmalacﬁvxtyurmmmalpurposéofthe
group, where such activity or purpose involves the commission of a crime within the
jorisdiction of the Court; or .

(i) Bemade in the knowledge of the intention of the group to commit the crime;
(e} InTespect of the crime of genocide, directly and publicly incites others fo commit genocide;

() Attempts to commit such a crime by taking action that commences its execution by means of |
a substantial step, but the crime does not oceur because of circumstances mdcpendﬁnt of the
person's intentions, However, a person who abandoms the effort 1o commit the crime or otherwise
prevents the completion of the crime shall not be liable for punishment under this Statute for the
attempt to commit that crime if that person completely and volunfarily gave up the criminal

pupose.

37. The Appeals Chamber in Tadic expressly noted that the subjective and objective elerments
provided for by Amcle 25(3) of thc ICC Statute were to a certain extent different from those

. required by the case law exammed in the Tadic Appeal Judgcment in relation to common criminal-

purpose, and were still to be tested by the ICC jurisprudence.’” Moreover, it stated that the text
adopted -in the ICC Statute was “consistent with the view that the mode of accomplice lability

nnder discussion is well-established in international law and is distinct from aiding and abetting™ 1% *

Nowhere does the Tadi¢ Appeal Judgement state that Article 25(3) of the icc Statute provides for
- so-called principal Yiahility, as this was not the point discussed. In fact, the relevant section of the
Tadic¢ Appeal Judgement referring to the ICC Statute deals with the notion of a common plan and

12 Bydevié Appez] Brief, paras 47-48, 52-53.
"Tadi* Appeal Judgement, fn. 282.
8 Tudic Appeal Tudgement, para. 223. See also Milutinovi et al. Appeal Decision on Joint Criminal Enterpriss of

21 May 2003, pam_ 20, Mduﬂmwc‘ et al. Appeal Dedision on Joint Cmmnal Entsrpnse of 21 May 2003, Scparatc

18 : , - I
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participation therein as distinct from liability through aiding and abﬁﬂing.m' Consequently,
Dordevi¢ has failed to show any emor in the Tadic Appeal Judgement in relation to the

interpretation of this provision.

38.  As regards the ICC jurisprudence referred to by Pordevi¢,'*® the Appeals Chamber finds

that it is irrelevant to the discussion whether there are cogent reasons to depart from the analysis in
the Tadi¢ Appeal Judgement with respect to the state of customary international law. The ICC

 jurisprudence did not address the issue of the existence of joint criminal enterprise in customary

international law, nor did it exclude it'® Rather, it elaborated on the “distinguishing eriterion

between principals and accessories to a crime where a criminal offence is committed by a plurality

of persons™,™® based on the detailed provisions of the ICC Statute.®! As discussed above, in the
Tadi¢ Appeal Judgement, the Appeals Chamber relied on the ICC Statute only as evidence
revealing the existence of a mode of liability based on“a group of bérsons acting with a common
purpose” distinct from aiding and abetting.™” It then reached its conclusion on the existence of joint

- criminal enterprise in customary international law based on a number post-World War IT cases.””

Consequently, the interpretation in the ICC jurisprudence regarding the objective or subjective
elements of the mode of liability based on a “common purpose” derived from the ICC Statute does

Opinion of Judge Shahabuddeen, para. 7. The “accomplice liability” referred to in the Tadic Appeal Tudgement is ‘

therefore not to be confused with the so-called accessorial Hability.

In fact, the relevant section of the Tadi¢ Appeal Judgement referxing to the ICC Statute deals with the notion of a
common plan and participation therein as distinct from lability throngh ziding and abefting (Tadic' Appeal
Tndgement, para. 221).

See Pordevi¢ Appesl Brief, paras 49-50, rcferring o Prosecutor v. Jean-Pierre Bemba Gombo, Case No.
ICC-01/05-01/08, Decision Pursnant to Article 61(7)(a) and (b) of the Rome Statute on the Charges of the
Prosecutor Against Jean-Pierme Bemba Gombo, 15 June 2009, Prosecutor v. Omar Hassan Ahmad Al Bashir, Cesc
No. ICC-02/05-01/09, Decision on the Prosecution's Application for 2 Warrant of Arrest against Omar Hassan
Ahmad Al Bashir, 4 March 2009, Prosecutor v. Germain Katanga and Mathieu Ngudjolo, Case No. ICC-01/04-
0107, Decision on the Confirmation of Charges, 30 September 2008, Prosecufor v. Thomas Lubanga Dyilo, Case
No. ICC-01/04-01/06, Decision on the Confirmation of Charges, 29 Jenuary 2007 (“Lubanga Decision on
Confirmation of Charges”). \ : ‘

2% gee Jubanga Decision on Confirmation of Charges, paras 326, 335, 338.

B0 Jabanga Decision on Confimmation of Charges, para. 327.

177

1 Article 25 (3) of the ICC Stamite,

192 adic Appeal Judgement, para. 220. A - ,

B35 Tadi¢ Appeal Tudgement, paras 194-225. Specifically, paras 197 (refering to Trial of Otto Sandrock and Three
Others, British Military Comrt for the Trial of War Criminals, Almelo, Holland, 24-26 November 1945, Law
Reports of Trials of War Cricinals, UNWCC, vol. I, Case No. 3, Holzer ef al.,, Canadian Military Court, Aurich,
Germany, Royal Canadian Air Force Binder 181.009 (D2474), Record of Procesdings of the Canadian Military

Court, 25 March-6 Aprl 1946, vol. I, pp 341, 347, 349 (copy on fille with the Libracy of the Tribunal})), 198

(refexring to Tvial of Gustav Alfred Jepsen et al, Proccedings of 2 War Crimes Trial, Luncberg, Germany, 13-23
Angust 1946, Tndgement of 24 August 1946, p. 241 (criginal ranscripts in Public Record Office, Kew, Richmond;
copy on file with the Library of the Tribunsl), Trial of Franz Schorfeld and Nine Others, Brtish Military Court,

.Essen, 11-26 Tune 1946, Law Reports of Trials of War Criminals, UNWCC, vol. XI, Case No. 66, p. 68 (swmming,

vp of the Tudge Advocate)), 199 (refering fo Trial of Feurstein and others, Proceedings of & War Crimes Trial,
. Hemburg, Germany, 4-24 August 1948, Judgement of 24 August 1948 (original transcripts in Public Record
Office, Eew, Richmond; copy on fle with the Library of the Tribunal)}), 200 (refesring to Einsatzgruppen casc).

19 . :
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not undprminc the Tribunal’s analysis on the issue of the existence of the “notion of common

purpbse” in customary international law. Accordingly, Pordevi¢’s submissions in that regard are -

dismissed.

39.  In sum, the Appeals Chamber in the Tadic case was entifled to examine the JCC Stafute as.

one of the sources indicative of the existence of elements of jqint criminal enterprise liability in '

custormary international law. Furthermore the Tadi¢ Appeals Chamber's interprefation of
‘Anticle 25(3) of the ICC Statote was comect, and the subsequent ICC case law based on this
provision does not affect its conclusion. Dardevi¢ has failed to show otherwise. ‘

¢. Post-World War II jurisprudence

40. The Appeals Chamber has pfeviously underscored that the Tadic Appeal Judgement -

provided “detailed reasoning for mfemng the grounds for conviction in the [post-World War II]
cases it cited”.’** Tt has also established that those cases show that joint criminal eiqtcrprise applies
to “larpe-scale cases, and that JCE is legally distinct from conspiracy and organisational
liability™.*® The Appeals Chamber finds that the majority of Pordevic’s submissions in relation to
post-World War II do not reveal anything new in this regard and, therefore, will address only those
arguments warranting consideration. : _

41. Having reviewed the Tadi¢ Appeal Judgement and the sources it relied on, the Appeals
Chamber is not persuaded that these sources are ohscure and unpubli.shf:d.13l6 The Appeals Chamber
potes that the Tadid Appeals Chamber examined a varety of cases in setting out its reasoning,’

- B Frajisnik Appeal Todgement, para. 659, referving to Tadic Appcal Judgcmn paras 195-219.
B Krajisnik Appeal Judgement, para. 659 (citations omitied), referring to Brdanin Appeal Judgement, paras 422-423,

Rwamakuba Appeal Decision on-Joint Criminal Bnterprise of 22 October 2004, para. 25, Milutinovic et al. Appeal |

Decision on Joint Criminal Enterprise of 21 May 2003, paras 23, 25-26. In light of the discussion below rejecting
Dordevi€'s arguments concerning the authority of the Justice, RuSHA, and Einsatzgruppen cases, the Appeals

. Chamber also Iejects his contention that these cases arc “an nadequate basis to sustain JCE liability in leadership
cases” (Pordevi Appeal Brief, para. 75). '

136 Contra Dordevié Appeal Brief, paras 21, 29, 31, 56-67. :

B7 Tadi¢ Appeal Judgement, paras 194-225. Specifically, paras 197 (refering to Trial of Otto Sandrock and Three
Others, British Military Court for the Trial of War Crinrinals, Almelo, HBolland, 24-26 November 1945, Law
Reports of Trials of War Criminals, UNWCC, vol 1, Case No. 3, Holzer et al,, Canadian Military Court, Aurich,
Germany, Royal Canadian Air Force Binder 181.009 (D2474), Record of Proceedings of the Canadisn Military
Court, 25 March-6 April 1946, voi L pp 341, 347, 349 (copy on file with the Library of the Tribunal)), 198
(referring to Trial of Gustav Alfred Jepsen et al,, Procesdings of a War Crimes Trial, Limeberg, Germany, 13-23
August 1946, Tudgement of 24 August 1946, p, 241 (original ranscripts in Public Record Office, Kew, Richmond;
copy on file with the Library of the Tribunal), Trial of Franz Schorfeld and Nine Others, British Military Count,
Essen, 11-26 June 1946, Law Reports of Trials of War Criminals, UNWCC, vol. XTI, Case No. 66, p. 68 (mumming
up of the Judge Advocate)), 199 (referring to Trial of Feurstein and others, Proceedings of a War Crimes Trial,
Hamburg, Germany, 4-24 August 1948, Judgement of 24 August 1948 (original transcripts in Public Record
Office, Kew, Richmond; copy on file with the Library of the Tribunal)), 200 (referrmg to Einsatzgruppen case).

| | » | | %
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law.

and finds these sources reliable. Upon review of these cases, the Tadi¢ Appeals Chamber was
sat:lsﬁed that “the doctrine of acting in pursuance of a common purpose [was] rooted in the national
1aw of many States™. 3% 1 addition, the Tadi¢ Appeals ‘Chamber dlfferennaied the “notion of
COmmon purpose ’ jtself from “the approach to the notion” and found that, although the major legzl
systems of the world recognised the notion, they did not take the same approach to the notion.”?

The Tadzc’ Appeals Chamber finally reached the conclusion that the doctrine of joint criminal
enterprise existed in customary intemational law based on the “conmstency and cogency of case law

and the treaties referred to [...], as well as their consonance with the general principles on criminal

 responsibility 1aid down both in the Statute and genera! intemational criminal law and in national

legislation”, 140 Thns, Pordevi€ is not correct in stating that the Tadic Appeals Chamber failed to |

explain how it established the existence of joint criminal enterprise in customary international
141 : ‘ :

42 With respect to Dordevié’s contention that the Brdanin Appeal Judgement contradicted the
Kunarac et al. Appeal Judgement and wrongly relied on the Justice case, which according to
Pordevié did not apply joint criminal enterprise liability,"** the Appeals Chamber considers that

" Pordevi€ conflates the issues involved in ‘these cases. The Kunarac et al. Appeal Judgement.dealt

wiih the question of “whether a policy or plan constitutes an element of the definition of crimes
against humanity”.'> Tt was in that context that the Appéals Chamber referred to the opinion |
expressed by a Judge in the Polyukhovich-case in support of its ﬁndmg that “nothing in the Statute
or in customary international law at the time of the alleged acts [...J required proof of the existence
of a plan or policy to commit these crimes™. 14 15, the Brdanin case, the Appeals Chamber referred
to the Justice and RuSHA cases as it found them to “provide strong support for the Prosecution’s
contention” that post-World War O jurisprudence allowed holding an accused respons1ble for his
participation in 2 common criminal purpose although the actus reus of the crime was perpetrated by
persons who did not share such purpose.”_s The Appeals Chamber sees no contradiction between its

133 Tadi¢ Appeal Judgement, para. 224.

% Tadi¢ Appeal Judgement, para. 225. :

W0 Tudié Appeal fudgement, para 226. For tho Todic Appeal Chambe«rs analysis, see Tadid Appeal Iudgement,
paras 194-225. .

¥l Contra Dordevié Appeal Brief, paras 29, 31.

¥ Pordevié Appeal Brief, paras 61-62.

¥ gumarac ef al. Appeal Judgement, para. 98, fn. 114.

4 pFunarac et ol Appeal Judgement, para. 98, referring to, [nter alia, the Justice case and comment thereupon in Jvan
“Timafeyevich Polyukhovick v The Cammamalth of Australia and Anor, (1991) 172 CLR 501 (“Polyukhovich
case™), pp 586-387.

" Brdanin Appeal Jodgement, par. 394 Sec zlso Brdanin Appcal Judgement, paras 395-404.
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two judgements. Moreover, Dordevic bas failed to show that cogent reasons exist to depart from the
said finding in the Brdanin Appeal Judgement.

43.  Dordevi€'s additional ‘claim that the Tddi¢ Appeals Chamber could pot bave relied on
domestic jurisprudence or the jurisprudence of the courts operating under Control Council Law
No. 10?"’-'r in order to assess the state of customary intexiaﬁonal law is unsustainable. Both
international and national sources may be indicative of intemational custom.’® Specifically with

respect to post-World WarlI jurisprudence, the Appeals Chamber notes with approval the

following observation made in the Kupreskic et al. Trial Judgement:

44,
 there is no requirement to examine customary international law solely from the point of view of

[i]t cannot be gainszid that great value ought to be attached to decisions of such international
crimiinal courts as the intemational tribnnals of Nuremberg or Tokyo, or {0 pational courts
operating by virtue, and on the strength, of Control Council Law no. 10, 2 legislative act jointly
passed in 1945 by the four Occupying Powers and thus reflecting international agrecment among
the Great Powers on the law applicable to intermational crimes and the jurisdiction of the cousts
called upon to rule on those crimes. These courts operated nnder interational instraments laying
down provisions that were either of existing law or which had been gradually
- transformed into customary international law.* ' '

Beyond disagreeing with this statement,’”® Dordevi¢ has failed to undermine it. Clearly,

“international law”."*! To the contrary, the Appeals Chamber recalls that:

[iln appraising the formation of customary rules or general principles ong should [] be aware
that [...] reliance must primarily be placed on such elements as official prononncements of States,
military pnammals and judicial decisions.™ o

146

147

The Appeals Chamber has never stated that neither the Justice nor the RuSHA cascs applied the joint criminal
entexprise liability in the éxact way as it has been developed in the jurisprudence of the Tribunal. Rather, it relied
on these cases, among multiple other sources, to establish that the essential elements of this mode of liability were
recognised in customary international law (see infra, para. 58). : '

The Appeals Chamber recalls that Control Council Law No. 10 is & legislative act that entered into force on
20 Decernber 1945 and was passed by the four Occupying Powers reflecting international agreement between those

» countries on the law applicable to internatiopal crimes and the jurisdiction of the courts called npon to rule on those

148

crimes. Control Council Law No. 10 provided definitions for specific offences,.in order to ensure that Allied
powers would be vsing the same legal standard (zee Kupreikid et al. Trial Judgement, para. 541; ses also Trials of
War Criminals before the Nuremberg Military Tribunals under Control Council Law No. 10 (1946-1945)
15 volumes, Washington D.C., U.S. Govermment Printing Office). :

See Kupreikic et al Tral Judgement, paras 537-542; FurundZja Trial Judgement, para. 227; North Sea
Continental Shelf cases, ICT, Judgement, 20 Febinary 1969, ICJ Reports 1969, p. 43, para: 74. The Tadi¢ Appeals
Chamber, however, emphasised that “reference to national Jegislation and case law only serve[d] to show that the
notion of common purpose upheld in intemnational criminal law has an underpinning in many national systemns”. It

. added that “in the area under discussion, national legislation and case-law [could not] be relied upon as a sotree of

149
150
151

international principles ot rules, under the doctrine of the gemeral principles of law, recognised by nations of the
world: for this Teliance to be permissible, it would be necessary to show that most, if not all, countrics adopt the
game notion of commeon purpose™ (Tadic Appeal Judgement, para. 225).

Eupreslic et al. Trial Judgement, para. 541.

Bordevié Appeal Brief, para. 58. ) o

Contra Dardevié Appeal Brief, para. 59, referring to Erdemovic Appeal Judgement, Joint Separate Opinion of
Judge McDonxld and Jndge Vohrah, paras 53-54. - :

\ {
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Consequently, the Appeals Chamber in Tadic correctly examined the sonrces, including the post-
World War II jutisprudence under the Control Council Law No. 10 and national case law, because
“[t]he basis for the Appeals Chamber’s finding that JCE liability was founded in international
customary law was the ‘consistency and cogency of the case law and the treaties’ referred to earlier
in its discussion.”**® i '
45.  Finally, with respect to Pordevi€’s contention that the analysis of the Einsatzgruppen
Judgement in the Tadié Appeal Judgement is ﬂach because it refers to the parties’ arguments and
not the oourﬁ’s reasoning,'** the Appeals Chamber notes, with approval, the clarification provided
by Judge Shahabuddeen, who presided over the Tadi¢ Appcals Chamber, stating that:
_the Appeals Chamber was competent, particolarly ‘when a clear judicial statement was

unavailable’, to examine the statements of counsel engaged in those cases 10 ascertain how the

court in fact proceeded; courts sometimes do that. The arguments of counse] are given in the better

Taw reparts of some jurisdictions before the judgement is 1aid out. That practice, where it applies,

is not an ornamental flourish on the part of the reporter: counsels’ arguments help appreciation of

what the issues were. Thus, it cannot be wrong to refer to cotmsel’s arguments. [.. .] [TThe material
question is whether [thsse statements] correctly reflected customary international law. ™S

3. Existence of co‘gg' nt reasons to depart from the th:rd category of joint criminal enterprise
: jurisprudence )

(a) Arguments of the parties

46.  Dordevi¢ submits that the Appeals Chamber should depart from the current j;Jrispmdcncc,
ywhich finds that there is such a form of lisbility as the third category of joint criminal enterprise.'*
Pordevic claims that the authority of the case law relied upon by the Appeals Chamber in Tadic is
questionable and certainly does not demonstrate the .cxistence of the third category of joint criminal
enterprise in customary intemnational law.’’ Similarly, he argues that the concept of the third
category.of joint criminal enterprise is either unsupported or explicitly rejected by other sources,

152 p,ocecutor v. Duiko Tadié, Case No, TT-94-1-AR72, Decision on the Defence Motion for Interlocutory Appeal on
Turisdiction, 2 October 1095, para. 99.

159 raiitnik Appeal Fudgement, Separais Opinion of Judge Shahabuddeen, para. 31, citing Tadic Appeal Judgement,

- para. 226. '

15¢ Pordevié Appeal Brief, para. 60 _ :

155 Fraiitnik Appeal Judgement, Separae Opinion of Judge Shababuddecn, para 24 (citations omitted). This
clarification was made in relation to the argument advanced by Krajifnik’s counsel that “the Tadic’ Chamber took.

. wide latitode in its interpretation, repeatedly — and unsoundly — infemring the bases for Hability from isolated

statements by the proscontors, when a clear judicial statement was unavailable” (Prosecutor v. Momcilo Krajiinik,
Case No. IT-00-39-A, Brief on Joint Criminal Enterprise on Behelf of Momi&ilo Erajitnik, 4 April 2008, para. 12
(without any specific reference to a paragraph in the Tadid Appeal Judgement)). .

15 Pardevié Appeal Brief, paras 68-71. ] , :

57 Dordevié Appeal Brief, para. 70. See also Dordevié Reply Bref, para. 14.

¢
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' including IMT jurispradence, post-World War I cases, and the ICC Statute.”* Daordevi¢ contends
that these arguments apply both to the Trial Chamber’s findings regarding the third category of joint
criminal enterprise lability as an altcmative to the first catcgdry of joint criminal enterprise and to
the Prosecution’s first ground of appeal. ' In support of his arguments, Dordevi€ also refers to a '
decision of the Pre-Trial Chamber of the Extraordinary Chambers in thelComts of Cambodia
(“ECCC”), which he ‘argues rejects thc existence of the third category of joint criminal enterpdsc.m_o

47.  The Prosecution responds that the Tadi¢ Appeals Chamber correctly analysed the Borkum
Isiand and Essen Lynching cases as illustrations of the third catégory of joint criminal enterprse in
light of the parties’ arguments.’®! It also responds that the Appeals Chamber in Tadi¢ referred to
post-World War II rulings of Itakian courts in-support of the third categorjr of joint criminal
enterprise.'® The Prosecution reiterates that the related jurisprudence of other tribunals, suéh as the
ECCC or the ICC, is not binding on the Appeals Chamber. 163 1t also points to other post-World War
1 cases that bave not been discussed in the Tadi¢ Appeal T ﬁdécmcnt which support the customary

nature of the third category of joint criminal enterprise.'®

(b) Analysis

48. Thﬂ Appeals Chamber zecalls that, in‘ Karemera et al, the ICTR-Appca]s Chamber had
declined to review the Tadi¢ Appeal Judgement in relation to the third category of joint criminal
enterprise, confirming that “under the third - or ‘}e_:xtcndcd’ — category of JCE HLability, the accused
can be held responsible for crimes physically committed by other participants in the JCE when

158 Pordevié Appeal Brief, para. 71.

% Pordevié Appeal Brief, para. 68. , -

9 Pordevié Appeal Brief, para..69, refeming to Prosecutor v. leng Thirith et al. (Case 002), Case File No.:
002/19-09-2007-ECCC/OCH (PTC38), Decision on the Appeals Against the Co-Investigative Judges Order on
Joint Criminal Enterprise (JCE), 20 May 2010 (“ECCC Decision on Joint Criminal Enterprise of 20 May 20107),

. 83, : .

16t Ef:ccuﬁon Response Brief, para. 54, referring to Tadic Appeal Tudgement, paras 205-213; Trial of Erich Heyer
and Six Others, British Military Court for the Trial of War Criminals, Essen, 18*-19* and 21"-22™ December,
1945, Law Reports of Trials of War Criminals, UNWCC, vol I, Case No. 8 (“Essen Lynching case™), The United
States of America v. Kurt Goebell et al., Records of United States Army War Crimes Trals, Febroary 6 —
March 21, 1946, National Archives Microfitm Publications M1103, (Washington: 1980) (“Borkum Island case”).

1€  prosecution Response Brief, para. 54, referring to Tadic Appeal Judgement, paras 214-219.

199 prosecution Response Brief, paras 55-536.

15 prosecution Response Brief, paras 57-60, referring to RuSHA case, pp-117, 120, 160-162, Decision of the Supreme
Court for the British Zone against Sch. ef al., 20 April 1949, Entscheidungen des Obersien Gerichishofes fiir die
Britische Zone, Entscheidungen in Strafsachen, Walter de Gruyter & Co. (Berdin: 1950), vol 2 (“Sch. et al. case”),
pp 11-15, Review of Proceedings of General Military Court in the case of United States vs. Martin Gottfried Weiss
et al. of the Recommendation of the Staff Judge Advocate (“Weiss et al. case™), pp 1, 141.

' ' 24
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-these crimes are foreseeable consequences of the JCE, even if the accused did not agree with other
participants that these crimes would be committed”'. 165 : '

. 49.  For the reasons set out below, the Appeals Chamber is not convmced by Pordevic’s
suggestion that cogent reasons exist to revisit the jurisprudence cited above and to abolish the third
category of joint criminal enterprise.'® In particular, the Appeals Chamber finds ‘that Dordevic's
assertion — that the authority of the Borlaan Island and Essen Lynching cases is ‘‘qilesticn:uﬂ:nlnef’167 -

" is insufficient to undemine the Appeals Chamber's analysis in the Tadic case.’® Apart from
pointing to these two cases, Pordevi€ has failed to show a reason why the Appee;ls Chamber should
revisit its well-established case law, based on numerous sources, that both civil and common law
jurisdictions recognise liability for taking part in a common criminal plan in relation to crimes

_committed outside the .comn-lon plan but that are nonetheless foreseeable. 169

50, Finally, the ECCC Decision on Joint Criminal Enterprise of 20 May 2010 is not binding on
the Appeals Chamber and, as such, does mot constitute a cogent reason to depart from its well-
established case law. In any event, the Appeals Chamber notes that the ECCC did not determine
whether or not the third category of joint criminal cn;terpﬁse liability was -a part of customary
international Iaw.'™ The ECCC noted the cases relied on by the Tadié Appeals Chamber and
considered them not to be “proper precedents for the purpose of determining the status of customary
international law in this area” X" It then concinded that these cases did not “consﬁltujte a sufficiently
firm basis to conclnde that JCE TII formed part of customary international law at the time relevant
to Case 002".F"* The ECCC Pre-Trial Chamber deemed it unmecessary to conduct an analysis as to
whether or not the third category of joint criminal entcrpnse was a part of customary international
law./? It concluded that no provision in Cambodian {aw provided notice of such an extended form
of responsibility at the time of the alleged crimes, and stated as follows:

[Jhe Pre-Trizl Chamber has not been able to idenlify in the Cambodian law, applicable at the
relevant time, any provision that could have given notice to the Cherged Persons that such

18 pdouard Earemera ef al. v, The Prosecutor, Cass Nos. ICTR-98-44-AR72.3, ICTR-98-44-AR72.6, Decision on

Jurisdictionsl Appeals: -Joint Criminal. Enterprise, 12 April 2006, parz. 13, refeming to Vasiljevi¢ Appeal
Judgement, para. 99, Tadi¢ Appeal Jodgement, parz. 220.

1% Bordevié Appeal Brief, paras 68-71.

167 gee Pordevié Appesl Brief, para. 70,

1% Dordevié's challenges to these otber somrces relied npon by the Appeals Chamber in the Tadic case are
unpersuasive and are therefore rejected (see Dordevié Appeal Bricf, para. 70).

1€ Tadic Appeal Judgement, paras 204-220, 224.

1% EOCC Decision on Joint Criminal Eaterprise of 20 May 2010, para. 87.

1"l ECCC Decision on Joint Criminal Enterprise of 20 Mzy 2010, para. 82.

I2  BCCC Decision on Joint Criminal Enterprise of 20 May 2010, para. 83 {emphasis added).

173 BOCC Decision on Joint Criminal Enterprise of 20 May 2010, para. 87,
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extended formn of rcsponsb:hty was punishable as well. In such circumstances, the principle of
legality requues the ECCC to refrain from rclymg on the extended form of ICE in its

pmceedmgs
51. The ECCC thus jdentified flaws in the reasoning of the Tadzc Appeals Chamber in
determining the e;ustence of the third category of joint criminal enterprse in customary
international law, 175 but limited its finding ‘msofar as the apphcabﬂlty of the JCE III before the
ECCC is concerned™'™®

52, Further, despite crticising the approach taken in Tadi¢, the BCCC did not i)erfomn any

* further analysis of relcvan;c state practice and opinio juris to determine whether the third category of

joint criminal enterpnsc was part of customary international law but limited its assessment to the

sources analysed in the Tadi¢ Appeal Judgement """ The Appeals Chamber is satisfied that the

- sources of law examined by the Tadi¢ Appeals Chamber are reliable and that: the principles in
relation to the third category of joint criminal enterprise set out therein are well-established in both

- customary international law and the jurisprodence of this Tribunal }*® Finally, while the Appeals

Chamber does not doubt the pcrsuasweness of the BCCC Decision on Joint Criminal Enterprise of

20 May 2010 beyond the jurisdiction of the BCCC, it recalls that the Appeals Chamber is pot bound

byit

53. In light of the foregoing, the Appeals Chamber finds that the ECCC Decision on Joint
‘Criminal Enterprise of 20 May 2010 does not constitute a cogent reason for the Appeals Chamber
to depart from its consistent jurispradence

. 4. Alleged errors concerning the nature of joint criminal enterprise liability

(a) Arguments of the parties

54.  Pordevié submits that the Appeals Chamber in Tadi¢ and subsequent cases mistakenly
characterised joint criminal enterprise as a principal form of hablhty and applied it in so-called
“leadership cases” where the physical perpetrators were ot part of the joint criminal cnterpﬁsq.m
Pordevi¢ submits that the liability of high-level accused who “use” physical perpetrators to comrmit

™  BCCC Decision on Joint Criminal Enterpnsc of 20 May 2010, pare. 87 (emphasis added).
1 BOCC Dedision on Joint Criminal Enterprise of 20 May 2010, paras 75-85.

16 [(CC Decision on Joint Criminal Enterprise of 20 May 2010, para. 88,

I See ECCC Decision on Joint Criminal Enterprise of 20 May 2010, paras 77, 79-85.

1% Qee alsp supre, para, 41. _

™ Bordevid Appeal Brief, paras 48-53, 55, 66, 72-76, 77.

6 : {/
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the crimes on the ground cannot be equated with commission (or principal liability)."*® Thus, he-
submits that the Trial Chamber erred in convicting him for committing and consequently imposed a

higher sentence than would have been the case had his liability correctly been characterised as

accessorial/accomplice, rather than principal."™

55.  The Prosecution responds that Dordevi¢ cannot claim that the principle of legality has been
violated as he knew that he was accused of committing the crimes perpetrated by non-members of
the TCE.1¥ Tt submits that all categories of joint criminal enterprise Liability properly fall under
“sommission” because the members of a joint criminal entexprise have a common criminal purpose,
share the intent for crimes, and are aware of the risk associated with their actions in furtherance of

such 1:mrpos.t3.m3

' (b) Analysis

56. 'The Appeals Chamber bas repeatedly held that participation in any category of joint
criminal enterprise is a form of commission.'® As explained in the Krajisnik Appeal Judgement, a
conviction pursuant to joint criminal enterprise liability for crimes committed through physical
perpetrators who were not part of the joint criminal entsrpﬁsc also properly falls under Article 7(1)
of the Statmte.’® :

57.  In any event, Dordevi€ is wrong to suggest that his responsibility and sentence should be
adjusted to account for the fact, that he did not personally cbmmit any of the crimes for which he is
held responsible pursuant to joint criminal enterprise. As repeatedly emphasised by the Appeals
Chamber, the participation and contribution of a joint criminal enterprise membez “is often vital in

. facilitating the commission of the offence m question” and, therefore, “the moral gravity of such

1 Dordevi¢ Appeal Brief, paras 72-76, referring, inter alia, to Krajifnik Appeal Judgement, para. 664, Brdanin
Appeal Tudgement, pare. 413, fo. 891, Milusinovic et al. Appeal Decision on Joint Crirninal Enterprise of 21 May
2003, paras 20, 31 '

1 Dordevié Appeal Brief, para.72.

182 progecntion Response Brief, para. 62.

3 Prcecution Response Bricf, paras 63-65, referring, infer alia, to Milutinovic et al. Appeal Decision on Joit
Criminal Enterprise of 21 May 2003, para. 20.

18 Qe ¢.g. Krajifnik Appeal Tudgement, paras 663-664; Kvolka et al. Appeal Judgement, para. BO; Brdanin Appeal
Judgement, para. 413, fn. 891; Tadi¢ Appeal Judgement, paras 188, 191-192. This conclusion is, in particular,
supporled by the Justice and RuSHA cases (sco analysis in the Brdanin Appsal Judgement, paras 395-404). See also
supra, paras 32-34. o :

85 Ergjisnik Appeal Judgement, para. 665.
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participaﬁon is ofteri no less — or indeed no different — from that of those actually camrying out the

acts in question”. 186 .

5. Conclusion

58.  The Appeals Chamber, in light of the analysis set out above, reaffirms that joint criminal
- enterprise, including the third category of joint criminal enterprise, -is a form of commission under
' costomary infernational law, and finds that Dordevié has not demonstrated the existence of cogent
reasons to depart from -well-established jurisprudence on this matter. The Appeals Chamber
therefore dismisses Pordevi¢'s second ground of appeal. ‘

D. DPordevi€’s sixth ground of appeal, in part: alleged errors with respect to attributing
" perpetrators’ crimes to joinf criminal epterprise members

1. Introduction

59,  Pordevic submits that: (i) joint criminal enterprise lability, if it exists at all in cnstomary
international law, docs not apply to “leadership cases™ and that the Appeals Chamber should depart
from its jurisprudence in the Brdanin, Martic, and Krajisnik Appeal Iudgements or clarify the
approach in these cases;"™ and (ii) in any event, the Trial Chamber erred in applying the standard it
relied upon and “simply imputed crimes to Pordevi¢ on the basis of the affiliation of perpetrators.
MUP, [Yugoslav Army (“VJ';)], etc.)”.1|gE= _

- 60.  The Prosecution responds that Pordevi¢ fails to point fo cogent reasons for the Appeals
Chamber to depart from its Wc]l—cstabhshcd jurisprudence. 139 Jt further responds that Dordewc fails
to show that the Trial Chambcr erred in applying the law on joint criminal entcrpnsc

2. Alleged confradiction between the Brdanin Appeal Judgement and the Stakic Appeal Judgement

(a) - Arguments of the parties

61.  Dordevi¢ submits that the approach taken in the Brdanin Appeal Judgement contradicts that
followed in the Staki¢ Appeal Iudf:,rf:]:nt:nt.191 The Appeals Chamber understands Pordevié to argue

18 Krajisnik Appeal Iudgcmcm, para 663, citing Kvocka et al. Appeal Iudgement, parz. 80, Tadic Appeal Tudgement,
para. 191,

8 Dyordevi€ Appeal Brief, para 110. See also Dardevié Appeal Brief, para. 129.

¥ Dordsvié Appeal Brief, para. 111. See also Pordevié Appeaane.f para. 120.

¥ Prosecution Response Brief, paras 56-97.

190 Proszcution Response Brief, paras 105-106.
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that the theory of joint criminal enterprise liability retained in Brdanin — whereby the physical

perpetrators of the crimes do not need to be members of the joiﬂt criminal enterprise as long as a.

member of the joint ciminal enterprise, acting in accordance with the common plan, used them to

carry out the crimes — is, in fact, based on the notion of conirol over the act of the physical

pe:tpctrator.192 This notion of control, in Dordevié’s view, was expressly rejected by the Appeals

Chamber in Stakié.*? He suggests that the form of joint criminal entérprise retained in Brdanin,

when applied to leadership cases, is simply “indirect co-perpetration by another name”.”** In
Dordevi€’s view, this inconsistency alone constitutes a cogent reason for the Appeals Chamber to

depart from the approach taken in the Brdanin Appeal Judgmm;m:195 In further support of his.

submission, Dordcvi& refers to the opinions of Judges Cassese and Shahabuddeen, two “fathers of
the JCE jurisprudence”, both of whom disagree with the application of joint criminal enterprise
liability in the Brdanin Appeal Judgement.™® o

62.  The Prosecution responds that Dordevi¢ fails to point to cogent reasons why the Appeals
Chamber should depart fromi the Tribunal’s well-established leJ:'lSPI"leEIlOG._lw It argues that there is
no inéonsistencﬁ* between the Appeals Chamber’s rejection of cd-pcrpetraﬁon'in Stakic and the
determination in Brdanin that members of a joint criminal enterprise can incur liability for acts of
non-members of the jpini criminal :a:nuﬂ-puise.l'33 In fact, it submits, the Appeals Chamber in Brdanin

relied on the principle approved in Stakic that members of a joint criminal enterprise are liable for

‘crimes perpetrated by non-membexs of a joint criminal cnterprise.’” .-

®) Analysis

63.  The Appeals Chamber has consistently held that joint criminal enterprise liability applies to

leadership cases, even where the crimes are committed by non-members of the joint criminal ’

enterprise.?”’ The Appeals Chamber finds Pordevi¢’s argument that the approach taken in the

1 pordevié Appeal Bricf, paras 116-117.
92 gee Pordevié Appeal Brief, paras 116-117.
19 Pordevié Appeal Brief, para. 117.

™ Dordevit Appeal Brief, 117, See also Dordevié Appeal Brief, paras 112, 116; Dordovic Reply Brief, para. 32. '
para. | p

95 Pordevic Appeal Brief, para. 117. |
6 Dardevid Appeal Brief, para. 118, referring to Antonio Cassese, “The Proper Limits of Individual Responsibility

Under the Docirine of Joint Criminal Enterprise”, Journal of International Criminal Justice, vol. 5 (2007), pp 126,

133; Brdanin Appeal Jodgement, Partially Dissenting Opinion of Judge Shahabuddeen, para. 18.

57 Prsecution Response Brief, paras 96-97. ' : : ,

1% prygecution Respanse Brief, para. 100.

1% Prosecution Response Bref, para. 100. . ‘

M Brianin Appeal Judgement, paras 410-414, 420-424, 430-431. See also Gotovina and Markaé Appeal Tndgement,
pera. 89; Krajifnik Appeal Judgement, paras 664-665; Marti¢ Appeal Judgement, paras 168-169; Lonaj er al
Appeal Jadgement, para. 120. : __
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Brdanin Appeal Tudgement contradicts that followed in the Stakic Appeal Judgement to be
unpersuasive, In Stakic, the Appeals Chamber found that the Stakic Trial Chamber erred in relying
- on the framework of “co-perpetratorship™ becanse this mode of Hability “does not have support in
. customary international law or in the settled jurisprudence of this Tribunal” and was “not valid law
within the jurisdiction of this Tribunal” " It did not, as contended by Dordevié, “explicitly reject”
co-perpetratorship because of the concept of “control over the physical perpetrators”.2™ The
Appeals Chamber notes that, unlike the form of co-perpetration applied by the Trial Chamber in
Stakic, joint criminal entcrprise lizbility as articulated in Brdanin, When it applies to crimes
committed by physical perpcir.;a.tors who are not members of the joint ciiminal enterprise, does not

 require “coordinated co-operation and joint control over the criminal conduct”” Contrary to what'

Dordevi¢ implies, it also does not require that the use of thc’ physical perpetrator by the joint
crimipal enterprise member be equivalent to thai of a “tool”.”* In order to impute ﬁaﬁility to an
“accused — as a member of a joint criminal enterprise — fn:;r a crime physically carried out by a non-
member of the joint crimipal enterprise, the Appeals Chamber requires the existence of a link
between the accused and the crime, which is to be assessed on a case-by-case basis.”® It must also
be shown that one of the joint criminal enterprise members acted in accordance with the common
plan when “using” a principal perpef;ator;ms |

64. . Dordevi¢ has failed to show any inc':onsistenéy between the Brdanin and Stakic Appeal
Ilidgcmcnts or that there are any other cogent reasons for the Appeals Chamber to depart from its
established jurisprudence. '

. 65.  Finally, the Appeals Chamber observes that it has never departed from. the joint criminal
enterprise theory it set out in the Stakic and Brdanin Appeal Tudgements and has applied it

M Stakic Appeal FTudgement, para, 62. _ '

M See Stakicd Appeal Judgement, pata. 62. Contra Dordevi¢ Appesl Brief, para. 117. The issue of control discussed by
the Trial Chamber in Stakic relates 1o the control of the co-perpetrators over the execution of the common acts. In
that case the Trial Chamber considered that for the type of co-perpetratorship if was assessing, it was typical, but
not mandatory, that one co-perpeirator possessed skills or anthority which the other co-perpetrator did not. It then
explained that these skills or anthority “can be described as shared acts which when brought together achieve the

* shared poal based on the same degres of control over the execution. of the common acts™. The Trial Chamber in that
case &d not suggest there was = requirement of control over physical perpetrators of the crime, and, importantly,
this was not “precisely what the Appeals Chamber rejected in Stakic” (sce Dordevié Appeal Brief, para. 117).
Staki¢ Trial Tudgement, para. 440; Brdanin Appesl Jodgement, para. 412. _

See Brdanin Appeal Todgement, paras 412-413. Contra Dordevié Appeal Brief, para. 116. It is not a finding of the
Appeals Chamber, rather it is the Prosecution's position that the link is to be found in the fact that the members of
the JCE nse the principal perpetrators as “tools” to carry out the crime (Brdanin Appeal Jodgement, para. 412).
Brdanin Appeal Judgement, para. 413. :

Brdanin App=al Judgement, para. 413.
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consistently in the cases that followed over the years.*” The Appeals Chamber respectfully

acknowledges the valuable contbation made by Judges Cassese and Shahabuddéen to the 7léga1

discourse on this issue. However, the Appeals Chamber considers that in light of the consistent -
jurisprudence set out above, in simply pointing to their writings and opinions, Pordevi¢ has failed

to demonstrate how these constitute cogent reasons to depart from the established jurispmdc:mce:.20'3

3, Alleped error in relying on the Martic A Judgement and the Krajifnik Appeal Judgement

(a) Arpuments of the parties

66 In the alternative to his arguments above, Pordevié argues that, in any event, there is deep

. uncertsinty in leadership cases 2s to the nature of the link to be established between the accused
joint criminal enterprise member and the non-member physical perpetrator of the crime.”® He
forther argues that the Martic Appeal Judgement should not have been relied upon either by the
Trial Chamber in the present case or by the Appeals Chamber in Krajifnik, because it is inconsistent
vmh both the Stakic and Limaj et al. Appeal Tudgements. *°

67. The Prosccution responds that there is no contradiction between the Marfic and Stakic
Appeal Judgements, since the former followed the latter’s methodology to assess whether certain
crimes could be imputed to a joint criminal enterprise memiber. *1 The Prosecution further argues
that Dordevié mlsreprcsents the Limaj et al. Appeal Judgement and that there is no contradiction
between the Marti¢ and Limaj et al. Appeal Iuclgemcntzs.212 According to the Prosecution, in
Limaj et al., the Appeals Chamber declined to discuss the responsibility of one of the accused for
crimes commitied by non-members of the joint criminal enterprise, as the issue was not raised
during trial or appeal.”” Finally, the Prosecution submits that Dordevi¢ fails to advance any
argument as to why the Appeals Chamber should depart from the approach taken in Krajisnik2™

2 Gotgving and Markaé Appeal Tudgement, pare. 89; KrajiSnik Appeal Judgement, para. 225; Martid Appeal
Judgement, para. 168; Limaj et al. Appeal Judgement, pare. 120, '

28 See supra, paras 23-24.

¥ Pordevic Appeal Brief, paras 110, 1185, pointing to the way the Appeals Chambm' arficnlated the reqmre.d Iink in
the Brdanin, Marti¢ and Erafisnik cases.

20 Bordevic Appeal Brief, pavas 120-122; Dordevié Reply Brief, para. 33,

Al prosecntion Response Brief, para. 102.

2 progecotion Response Brief, para. 103.

3 Prosecution Response Brief, para. 103.

24 prosecotion Response Brief, para. 104.
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68.  DPordevi¢ replies thai the concept of “tools™ has never been fully explaied and that the
Appeals Chamber should clarify the Brdanin, Marti¢, and Krajisnik Appeal Judgen:w:—:nts.115 _

(b) Analysis

60. The Appeals Chamber notes that Dordevi¢ misrepresents parts of the Martic Appeal |
Judgement. .Hc submits that the Appeals Chamber in that case held that the Martic Trial Chamber _
“failed to make an expiicit finding on how the JCE used physical pe,r];net':mmr's’’.21“5 However, from
the paragraph that Dordevié cites in support of h15 submission, it is clear that the Appeals Chamber
" was referring to the Trial Chamber’s failure to make an explicit finding that the joint crifuinal
enterprise members, When using certain identified forces under their confrol, “were acting in
' accordance with the common pmpose”'.m It fouﬁd that while the Trial Chamber should have made
such a finding, the omission did not invalidate the Martic Tral Judgement*'® The Appeals
" Chamber then noted in relation to certain armed structires and paramilitary upits, that the Trial
Chamber had not made definite findings on the link between these forces and Milan MaIt;.ié.z-19 With
that in pind, the Appeals Chamber analysed the Trial Chamber’s findings on the crimes for which
Milan Marti¢ was held criminally r&spcn:lsible,220 and quashed several convictions when it found
that such Iink was too tenuous. 2! Howevér, the Appeals Chamber heldlthat the link was sufficiently
established when the crimes were committed by the Yugoslav People’s Army (“INA™), Territorial |
Defence (“TO™), and other forces, based on: _ - :

the Trial Chamber's findings on Marti€’s position as Minister of the Interior and his absolute -

amthority over thc MUP, his control over the armed forces, the TO and Miliciia Krajine, the

cooperation between the TO, the INA, the Milicija Krafine and the armed forces of the [“Serbian

- Autonomous Dism'ct,(“SAO”)] Krajina, and the control over the JNA and the TO exercised by
other members of the JCE ™ -

This approach is consistent with that followed in tﬁe Staki¢ Appeal Judgement, where thé Appeals
Chamber assessed whether the erimes could be imputed to Milomir Stakié under the first category
of joint criminal enterprise, after it. had rejected the Staki¢ Trial Chamber's reliance on the “co;
_ pexpétratorship” mode of ]iability._?“"‘3 Pordevié’s argument in this regard is ﬂlerafore dismissed.

25 Pordevié Reply Brief, para. 31,
2 Pordevié Appeal Brief, para. 120 (emphasis in original).
N7 Martid Appeal Jndgement, para. 181 (emphasis added).
28 pforti¢ Appeal Jodgement, para. 181.
2 Marti¢ Appeal Judgement, para. 181 (emphasis added).
Marti¢ Appeal Judgement, paras 181-212,
Martié Appeal Judgement, paras 192, 200, 207,
Marti¢ Appeal Jodgement, pare. 187. See also Martic Appeal Judgement, paras 189, 205,210,
- Staki¢ Appeal Judgement, paras 59, 62-63, 79-85. See Martic Appeal Judgement, para. 169. -
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70.  As to the a]legéd inconsistency between the Martic and Limaj et al. Appeal jndgements',
Pordevi¢ misrepresents the Appeals Chamber’s conclusions in those cases. In the Limaj et al. case,
the Appeals Chamber did not reject the concept that non-members of the joint criminal enterprise
could be “used” to commit the crimes. Rather it acknowledged that whether the b,ccused “could
incur éystemic joint cnrmnal enterprise liability for crimes commitied by non-members of the
enterprise” had not been argued at trial or on appeal and held thﬁt it would be unfair to enter new
comricﬁons at that stage.”* Furﬂnermore, in that case, the Trial Chamwber did not enter a conviction
on the crimes committed by “outsiders” becanse it was unable to identify the. perpetrators or
establish that these crimes had been committed in furtherance of a common plan, and not because
the perbetrators were non-members of the joint criminal enterprise.”” This reasoning is cénsistcnt
with the Tribunal’s jurisprudence that the essential requirement to ihlfute responsibility to a joint

criminal enterpﬁéc member. for crimes committed by non-members is that “the crime in question

forms part of the common criminal purpose“.m The Appeals Chamber sees no-contradiction

between its two judgements. Pordevi€’s argument in this regard is therefore also dismissed. -

71. Dordevié"s arguments in relation to the Krajifnik Appeal Judgement demonstrate his
misunderstanding of the findings in that case. The Appeals Chamber did not quash Moméilo
Krajiinik’s convictions as a result of the Trial Chamber hiaving erred in setting out the law on joint
criminal enterprise. To the contrary, the Appea.ls‘ Charmber found that the Trial Chamber correctly
set out the applicable law on the use of non-members of the joint criminal qnfbrpﬂse to commit the
crimes, in line with the Brdanin Appeal Judgem«ant.227 It quashed several convictions because ﬁle
Trial Chamber in that case emed in applying the law to the facts and failed to make relevant

ﬁndim:,:rs.228 Moreover, Pordevié ignores that the Appeals Chamber upheld other convictions when
| it was satisfied that the Trial Chamber had made the necessary factual findings establishing a link
between the physicat perpetrators and a joint criminal enterprise member. ™

"4, Conclusion

72.  In light of the foregoing, the Aq,:pcals Chamber finds that Pordevi¢ has not shown that
cogent reasons exist for the Appeals Chamber to depart from well-established jurisprudence

¥

Limaj et al. Appeal Judgement, para, 120. The Limdj ef al Appeal Tndgement refers to “ontsiders” of the detention
camp (Limaj et al. Appeal Judgement, para. 120). *

Sez Limaj ef al. Appeal Judgement, paras 115, 117.

Brdunin Appeal Judgement, para. 418 (emphasis in ariginal).

Erajisnik Appeal Jndgement, paras 225-226, 235-236.

Krajisnik Appeal Jodgement, paras 237, 281, 284. . ‘

Ses Krajisnik Appeal Judgement, paras 237, 256-257, 259-261, 264, 267, 270, 272, 275,278, 282.

BEHBEEB
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permitting the physical perpetrators’ cnmcs to be attributed to members of a joint criminal
enterprise. “

E. Pordevié’s eighth ground of appeal: liability for speciﬁc intent crimes pursuant to the

third category of joint criminal enterprise

1. Arzumcﬁts of the parties

73.  Under his eighth ground of appeal, Dordevi¢ submits that the Trial Chamber erred in
conclnding that if, contrary to its_ﬁndings;-somc crimes had not been intended as part of the
common plan (JCE), they were a natural and foresecable consequence thereof (third category of
joint criminal enterprise). According to Pordevi¢, this alternative conclusion is erroneous
bécansc, as a matter of principle, no convictions for specific intent crimes can be entered on the
basis of the third category of joint cnmmal enterprise.””’ He also requests tﬁe.Appeals Chamber to
decline entering any new convictions, in the cénmxt of the Prosecution Appeal, for rape as a form
of persecﬁtions solely on the basis of the third cate gb:y of joint criminal enterprise. >
74.  Dordevié acknowledges that the case law of the Tribunal a]iows for the appHcability of the
. third category of joint criminal enterprise with respect to specific infent crimes.”* However, he
asserts that the Appeals Chamber should depart from this jurisprudence and clarify that “ICE TII
does not support convictions for specific intent crimes”. >* Rﬂfening to the Brdanin Appeal
Decision of 19 March 2004, Poxdevi¢ claims that the' Appeals Chamber should espouse Judge
Shahabuddeen’s approach sugpesting that a person cannot be convicted of a specific intent crime as
a principal perpetrator unless be possésses spéciﬁc intent ° Furthermore, Pordevi¢ refers to the
| Krstic Appeal Judgement in which, according to him, the Appeals Chamber “appears to have
approved [...] Judge Shahabuddeen’s approach by reversing: convictions for genocide pursnant to
JCE I and JCE II on the basis that General Krstié did not possess the necessary special infent for
genocide.”* He also claims that the Appeals Chamber has never established that customary
international law allows for the application of the third category of joint criminal enterprise to

20 Pordevié Appeal Brief, para 147, refeming to Trial Judgement, para. 2158.

Bl pordevié Appeal Brief, para. 155; Dordevié Reply Brief, para. 43, See also Dordevié Appeal Brief, paras 150-154.

22 Pordevic Appeal Brief, paras 147, 155. The Appeals Chamber observes that the specific crime sppealed by the
Prosecution is the crime of persecutions through sexual assault (see Prosecution Appeal Brief, para 56).

233 Pordevié Appeal Brief, para. 148, refeming to Rwamakuba Appeal Decision on Joint Criminal Enterprisc of

" 22 October 2004, para. 9; Brdanin Appeal Decision of 19 March 2004, para. 7. : .

T Dordevié Appesl Bricf, para. 155. , - '

D5 Pordevié Appeal Brief, paras 149-150, citing Brdanin Appeal Decision of 19 March 2004, Dissenting [sic]
[Scparate] Opinion of Judge Shahabuddeen, para. 4. Sce also Dordevic Reply Brief, para. 43. :

_ 86 Pordevi€ Appeal Brief, para. 151, referring to Krstid Appeal Judgement, para. 134. -
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_special intent crimes. ™’ Finally, in support of his arguments, Pordevi¢ cites the extrajudicial
writings ‘of Judge Cassese and a holding of the Appeals Chamber of the Special Tribunal for
Lebanon (“STL™), which states that “the better approach under international law is not to allow

convictions under JCE for special intent crimy = 2%

75.  The Prosecution responds that Dordevié has failed to provide cogent reasons for the

. Appeals Chamber to dcpart ﬁ-'om'its jurisprudence allowing convictions for specific intent coimes
pursuant to the third category of joint criminal entcrpﬁse.ﬁabﬂity.”? The Prosecution fuarther
submits that thc-Krstic' Appeal Tudgement relied upon by Dordevié does not address whether the
third category of joint criminal enterprise is applicable to specific infent crimes.2® Moreover, the

. Prosecution contends that the relevant parts of the Tadi¢ Appeal Judgement analysing cusfomary
international law on the matter do not suggest that the third category of joint criminal enterprise is
incompatible with specific intent crimes.”*! Finally, the Prosecution submits that decisions from
other jurisdictions referred to By Pordevi¢ are not binding on the Appeals Chamber.?

76.  Dordevi€ replies that the Krstic Appeal Judgement is relevant because, according to him,

“the Appeals Chamber declined to enter or even consider a conviction under JCE T when it
quashed the conviction under JCE I ?** In his submission, this shows that the jurisprudence on the
matter “is not “well-settled’.”** Pordevi€ also claims that the Pro éecution failed to explain why the
Appeals Chamber should not give “careful consideration™ to the STL Decision of 16 February
2011.24

27 Pordevié Appoal Brief, para, 152, referring 1 Rwamakuba Appeal Decision on Joint Criminal Eaterprise of

* . 22 October 2004, para. 9; Tadi¢ Appeal Judgement, paras 205, 207-209.

% Dordevid Appeal Brief, paras 153-154, citing Antonio Cassese, “The Proper Limits of Individual Responsibility

under the Doctrine of Joint Criminal Enterprise”, Journal of International Criminal Justice, vol. 5 (2007), p. 121, '

and referring to The Prosecutor v. Salim Jamil Ayyash et al., Case No. STL-11-01//AC/R176bis, Interloculory

Decision on the Applicable Law: Terrorism, Conspiracy, Homicide, Perpetraton, Cumulative Charging,

16 Febriary 2011 (“STL Decision of 16 February 20117), para. 249. _ _ ‘

Prosecution Response Brief, para. 124. :

M0 prosecution Response Brief, para. 125, referring to Krsti¢ Trial Judgement, para. 633, Krstic' Appeal Judgement,
134. ‘

2L ﬁecuﬁon Response Bricf, para, 126. Rather, according to the Prosccntion, “the Appeals Chamber recalled that

what matters is that the crime not envisaged by the plan must be a predictable development and not merely an

incidental consequence of the intended crime” (Prosecution Response Brief, para. 126, referring to Tadic Appeal

Todgement, paras 218-220). : .

Prosecntion Response Bref, para. 127.

Dordevic Reply Brief, para. 42.

Dordevic Reply Brief, para. 42.

Pordevié Reply Brief, para. 43,

239
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2. _Analysis _
77.  The Appeals Chamber recalls that:

[a]s a2 mode of Hability, the third category of joint criminal enterprise is no different from other
forms of criminal liabifity wh:chdonotrcq;freproofofmtemmcommtammeonthcpa:tofan'
accused before criminal liability can attach.

Provided that the standard applicable to that head of liability, ie. “reasonably foreseeable and
natural consequences” i6 established, criminal liabilify can attach 1o an accused for any crime that
falls outmdc of an agre,ed upon joint criminal enterprise.”

In parﬁcula.r ‘the Appeals Chamber has hcld that an accused can be found cnmma]ly liable under
'the third category of joint criminal enterprise for specific intent crimes, prowded that the crimes

were reasonably foreseeable to the accused.”*

78.  For the reasons set out below, the Appeals Chamber finds that Dordevié has failed to

demonstrate the existence of any cogent reasons to depart from this jurisprudence.

79.  Inthe Brdanin Appeal Dccisién of 19 March 2004, Judge Shahabuddeen did not dissent but
expressed a separate opinion, stating that the third category of joint criminal enterprise “was not
excluded in the case of crimes rcquiﬁng proof of a specific intent”.**® In Judge Shahabuddeen’s
view, applying the third category of joint criminal enterprise “does not dispense with the need to
prove intent; what it does is tha it prowdes a mode of provmg intent in partlcular circumstances,

namely, by proof of foresight in those circumstances™. >

80, Dordevi¢’s argument is misleading with respect to the Krsti¢ Appeal Judgement! In

Krsti¢, the conviction for genocide was entered on the basis of the first category of joint criminal

enterprise, which requires that all members of the joint criminal enterprise share the intent to-

commit the conceted crime.” In that case, the Appeals Chamber found that the. Trial Chamber
erred in concluding that Radislav Krstié possessed the intent to commit genocide, and instead found

6 Brdanin Appeal Decision of 19 March 2004, para. 7.

%7 prdanin Appesl Decision of 19 March 2004, para. 9.

8 Cf. Brdanin Appeal Decision of 19 March 2004, para. 6 (where the Trial Chamber found that an accused can be
held Lable for the crime ‘of genocide mmder the third category of joint criminal enterprise). See also Stakid Appe.al

T udgcment, para 38.
3 Brdamin Appeal Decision of 19 March 2004, Separate Opinion of Judge Shahabuddeen, para. 8.
50 Brdanin Appeal Decision of 19 March-2004, Separate Opinion of Judge Shahabuddeen, para. 2. See also Brdanin

: Decision of 19 March 2004, Separate Opinion of Judge Shahabuddeen, paras 6-8. For 2 more detailed overview of
His position on the matter, see Krajiinik Appeal Judgement, Scparate Opimion of Judge Shahabuddeen, paras 29-52.

Bl Pordevié Appeal Brief, para. 151.

22 Rrstic Trial Jodgement, para. 644.

3 R %
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him responsible for aiding and abetting genocide.” As regards the third category of joint criminal
enterprise, the Appeals Chamber upheld Radislav Krsti€'s convictions for inhumane acts and
perse'cutions, committed as natural and foreseeable consequences of a joint criminal enterprise to
forcibly remove the Bosnian Muslim civilians from Potogar.”™* In doing so, the Appeals Chamber
~ clarified that “it was sufficient that [the occurrence of other crimes] was foreseeable to him and that
those other crimes did in fact occur”.™ Contrary to Pordevi€’s claims, the Krsti¢ Appeal
Judgement actoally conﬁ::med that convictions for spcﬁﬁc intent crimes can be entered under the
third category of joint cnmmal enterprise hablhty

8l.  With regard to Pordevic’'s argument that the Appea]s Chamber has never found that
costomary international law supports the third category of joint criminal enterprise lisbility for
special intent crimes, the Appeals Chamber notes that it has established that the third caté.gory of
joint criminal enterprise, as a mode of hablhty existed in customary international law prior to the
time period covered by thé Indictment.” In addition, the Appeals Chamber has stated that joint
criminal enterprise appliés to all crimes within the jursdiction of the Tribunal, thereby including

2212

specific intent crimes.™® In light of this, in the Appeals Chamber’s view it is not required to

demonstrate that every possible combination between crime and mode of liability be explicity
allowed by, or have precedents in, customary international law. '

82. As regards‘ﬂlg Essen Lynching and Borkum Island cases, which Dordevié contends are not

supportive of the applicability of the third category of joint criminal enterpose to special intent

crimes,” the Appeals Chamber notes that they were relied upon in Tadic as being “illustrative™ of
the existence of the third category of joint crirninal enterprise as such, 260
not have been — discussed in the context of specific intent crimes. Therefore, these cases are

imelevant ‘to the present discussion. The Appeals Chamber is also not-convinced by Dordevic’s

%3 Krsti¢ Appeal Tudgement, paras: 133- 134, 143144, Sudge Shahabuddoen expleined that he disagréed with the

and were not — and need .

majority of the Appeals Chamber and believed that the Trial Chamber correctly found that Krsti¢ possessed the -

requisitc intent for & conviction of genocide under the first category of joint criminal enterprise (Krsti¢ Appeal
Jndgement, Partial Dissenting Opinion of Judge Shahabuddeen, paras 2, 72, 95-96). Dordevi€ fails to substantiate
why the Appeals Chamber in the Krsti case needed to consider a possible conviction for genocide inder the third
category of joint criminel enterprise (sce Krsti¢ Appeal Judgement, fo. 234, specifying that in the context of that
appeal, the Appeals Chamiber was only dealing with aiding and abetting).

- Krsti¢ Appeal Tudpement, paras 149-151, p. 87; Krstic' Trial Judgement, patas 617-618.

Ersti¢ Appea! Judgement, paca. 150,

Krsti¢ Appeal Tndgement, paras 150-151, p. 87; Krsti¢ Trial Iudge:mcnt. paras 617-618.

See supra, para. 58.

Tadic Appeal Tudgement, paras 188-193; Rwamakuba Dec:lmon on Joint Criminal Entmpuse of 22 Octobar 2004,
paras 10, 17, referring to Tadid Appeal]udgent, paras 188, 190.

Pordevié Appeal Brief, para. 152. -

Tadi¢ Appeal Judgement, para. 205.

QEEEE
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claim that the Essen Lynching case “suggcst[sj that [the third category of joint criminal enterprise]

cannot be used to convict an accused of a crime that involves a greater mens rea than the original .

plan”.**! To the contrary, the Appeals Chamber observes that although the defendants’ original plan
in Essen Lynching involved the ill-treatment of detainees, they were ultimately convicted of murder

because they foresaw and willingly took the risk that murder could occur.”®?

83.  Finally, with respect to Dordevic’s reliance on the STL Decision of 16 February 2011, the
Appeals Chamber notes that this jurisprudence is not binding on the Tribunal *** The Appeals
Chamber of the STL found it preferable not to allow convictions under the third category of joint

criminal enterprise for specific intent crimes, such as terrorism.?® While Pordevié asserts that the -

STL Appeals Chamber held that “customary international law does not allow for convictions as a

principal perpetrator for specific intent crimes on the basis of a mens rea standard of foreseeability

and risk-taking”, %> the STL Appeals Chamber does not refer to customary international law when
discussing the issue.”®® The jurisprudence of this Tribunal not only allows for convictions tnder the
third category‘ of joint criminal enterprise for speciﬁc intent crimes as a matter of principle, but
several accused have actually been convicted of specific intent crimes pursuant to the third category
of joint criminal enterprise liability.” These are precedents not to be lightly dismissed by the
Appeals Chamber simply because another tribunal has decided the matter differently. Similarly,
while the Tribunal may take into consideration scholarly writings and decisions of other courts and
tribunals in ascertzining the law, the Appeals Chamber observes that Pordevi€ fails to provide an
explanation as to why the STL Decision of 16 February 2011 or independent writing of Judge
Cassese jusﬁﬁcé a departure from past pmc-;ti.cc.

3. . Conclusion

84.  Accordingly, the Appeals Chamber finds that Dordevic’s submissions do not provide cogent

reasons to disturb the well-gstablished jurisprudence of the Tribunal with regard to liability for
specific intent crimes pursuant to the third category of joint criminal enterprise.

Dordevié Appeal Brief, para. 152 .o
Essen Lynching case, pp 89-90. Sec also transcript of the parties’ oral arguments in Trial of Erich Heyer and Six
Others, British Military Court for the Trial of Wer Criminals, Essen, 18™-19™ and 21%22™ December, 1945, Law
reports of trials of war criminzls, UNWCC, vol. I, pp 65-66. See supra, para. 49,
¢t Celebi¢i Appeal Judgement, para. 24. \
" STL Decision of 16 February 2011, para. 249.

Pordevi¢ Appesl Brief, para. 154.

STL Decision of 16 Pebruary 2011, paras 248-249.

B &

BB

Popovic et al. Trial Fodgement, vol. 2, paras 1195, 1332, 1427, 1733-1735 (pending appeal).

38
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Eg. Erstié Appeal Judgement, para 150; Marticd Appeal Judgement, pards 194-195, 202-204, 205. See also



F. Conclesion

85. In light of the foregoing, the Appcals.Chambcr dismisses Pordevié’s second, sixth (in
. part), 8 and eighth grounds of appeal.

268 e of the submissions that Dordevié makes in the context of ground of appeal 6 (Le. that the Trial Chamber
misapplied existing standards with regard to the nse of physical perpetrators by JCE members) has been analysed
separately in Section VIII of the Judgement (see infra, paras 161-172).

"+
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IV. PORPEVIC’S FIRST GROUND OF APPEAL: ALLEGED ERRORS
WITH REGARD TO THE EXISTENCE OF THE JCE

A. Introduction

86. The Trial Chamber concluded that the JCE was formed by mid-January 1999, if not
earlier.”® The JCE cxisted with the purpose of changing the ethnic balance of Kosovo, in order to.
ensure Serbian control over rthe provincé, by waging a campaign of terror and violence agaiﬁst
Kosovo Albamians.””® The Trial Chamber found that this campaign staried in '1998, before the JCE
had come into existence by mid-January 1999, and was implemented by forces of the FRY, in
particular forces of the VJ, or forces of the Republic of Serbia, in particular forces of the MUP, or a
cqmbinalion of these forces (“Serbian forces”) against Kosovo Albanians, from 1998 and
confinuing throughout the war.”" It also found that the scale, nature, and strocture of the
“coordinated forces which implemented it” demonstrated the existence of a “leadership reachiﬁg
across the political, military and police arms of governnicnts of the FRY and Serbia who were
directing and coordinating the events on the ground”.*”

87. In reaching its conclusion on the existence of the JCE, the Trial Chamber identified and
analysed the following seven factors as evidence of the common plan: (i) demographic indications;
(i) the build up and use of Serbian forces and the arming of the non-Kosovo Albanian civilian
population in-violation of the October Agrecments and ongoing peace talks in early 1999; (iii) the

pattern of crimes; (iv) the coordinated use of the MUP and VJ; (v) the disproportionate use of force .

2®  Trial Todgement, para. 2134; infra, paras 121-123. : _ S
20 Trisl Judgement, paras 2007, 2128, 2130-2131. The Indictment alleges that the purpose of the JCE “was, infer afia,

the modification of the ethnic balance in Kosovo in order to ensure continued Serbian control over the province.

This purpose was to be achieved by criminal means consisting of a widespread or systematic a campaign of tecror

and violence that included deportations, murders, forcible transfers and persecutions directed at the Kosovo
Albanian population during the Indictment period”™ (Indictment, parz. 19). :

M Trial Judgement, paras 2130, 2134. The Trial Chamber defined Serbian forces as forces of the Federal Republic of
Yugoslavia (“FRY"), in particular forces of the Yugoslav Army (“VI), or forces of the Republic of Serbia, in
particular forces of the MUP, or a combination of these forces (Trial Judgement, para. 6). The Appeals Chamber
‘will operate the same definition in the curreat Judgement. ‘

2 TTyial Judgement, para. 2130. See also Trial Judgement, paras 2126-2128. The Trial Chamber identified the

) following members of the JCE: : S

[iln regard to the political component [...] Slobodan Miloevic, President of the FRY, Nikola
Sainovic, Deputy Prime Minister of the FRY responsible for Kosovo [.. 1. In respect to the MUP
membership [...] Vlajko Stojiljkovié, Minister of Inierior, the Accused Vlastimir Dordevié, Chief
of the RIB, Radomir Markovi¢, Chief of the [State Security Department of the MUP (“RDB"),
Sreten Luki¢, head of the MUP Staff for Kosovo, Obrad Stevanovic, chief of the RIB Police
Administration and Dragan Th¢, chief of the RIB Crime Police Adminisiration [...]. ‘With regard to

_the VJ component [...] Dragoljub Ojdani¢, Chief of the VI General Staff/Supreme Command
Staff, Nebajia Pavkovié, Commander of the VI 3" Army and Vladimir Lazarevi¢, Commander of
the Pri¥tina Corps [...]. (Trial Judgement, para. 2127). ’
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in “anti-terrorist” actions; (vi}the systematic collection of Kosovo Albanian identification
documents and vehicle licence plates; and (vii) efforts to conceal the bl:imcs against Ko0s0ovo

Albanian civilians.*

88.  Dordevié submmits that the Trial Chamber erred when “assessing the intentions of alleged
JCE members” and hence the mere existence of the TCE, as well as “when c-oncluding that there
existed a widespread and systematic attack directed against the civilian population”.?”* Specifically,
Dordevi¢ claims that the Trial Chamber failed to assess COMY the following factors, individually

25 (i) the namre of the Kosovo

and cumulatively: () the breach of the October Agreements;
1 iberation Army (“KLA™) threat; and (iif) the nature of the NATO threat” As a result, the Trial

Chamber, accordmg .to Dordevi¢, failed fo assess the situation in its proper context and arrived at -

the wrong ultimate copclusion that the entire Kosovo Albanian population was regarded by the JCE

members as the cnemy.m

89.  The Appeals Chamber will consider whether the Trial Chamber erred in considering these
factors separately and cumulatively.

B. Breach of the October Agreements

- _ - 1. Arguments of thep arties

90, Dordevié submits that the Trial Chamber emed in characterising the FRY"S actions as
breﬁches of the October Agreements and, therefore, indicative of the existence of the ICE*™®
Pordevié argues that the FRY should not have been considered bound by the October Agreements

- because the KLA did not respect them and the Kosovo Verification Mission (“KVM?”) failed to

ensure that the KILA respected them.”” According to him, these agreements provided that the FRY

% Trisl Judgement, para. 2008. , .

2% Byordevic Appeal Brief, para. 6. Sec also Dordevié Appeal Brief, paras 8, 17.

S Dordevié Appeal Brief, pare. 6. The Trial Chamber defined the term “October Agreements” as inclnding:
(i) a document entitled “Understanding Between [Kosovo Diplomatic Observer Mission] and Ministry of Interior

_ of the Republic of Serbia”, signed by Shavn Bymmes, for the international delegation and by Dordevié, for the

Serbizn side; and (if) 2 document entitied “Record of Meeting in Belgrade, 25 October 1998” signed for the FRY
anthorifies by Nikola Sainovié (“Sainovi€™), Deputy Prime Minister of the FRY, for the Republic of Serbia by
Pordevi¢, Chief of the RIB of the MUF, and for the North Atlanfic Treaty Qrpanisation (“NATO™) by Generel
Klaus Naumann and General Wesley Clark (Trial Tndgement, paras 360-363).

7% Pordevic Appeal Brief, para. 6; Appeal Hearing, 13 May 2013, AT. 171-172.

M Pordevid Appeal Brief, para. 8, refersing to Trial Todgement, para. 2018.

T Bordevié Appeal Brief, para. 10, refeming to, inter alia, Trial Tudgement, Section XILB.2(i). See also Dordevic

Reply Brief, para. 7.
I? Dordevié Appeal Brief, para. 5.

.. : 41 %
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had thc right to respond | to KLA acliolns.zgo Moreover, Dordevi¢ claims that ths October
 Agreements were “dead in the waicr”** He adds:that the Trial Chamber in the Milutinovic et ol
case was presented with more relevant evidence and recognised that the negotiations of the October
' Agrecments had been biased against the FRY 22

91._ The Prosecution responds that the Trial Chamber properly considered the violations of the
October Agreements as evidence of the existence of a common criminal plan.2® It further submits
that contrary to, Dordevié’s arguments, the Milutinovic et al. Trial Judgement contzins similar
reasoning and reaches the same conclusion in this regard.?**

2. Analysis

.92, The Appeals Chamber finds that Pordevi¢ misunderstands the Trial Charnber’s reliance on
the FRY breach of the October Agreements. The Trial Chamber did not find that the violation of the
October Agreements per se was an indicator that the JCE existed™ Rather, it considered the
attitade of several JCE members towards the October Agreements in the context of the totality of
the t-:viciham':e,-236 and concluded thiat: '

evidence of the build-up anduscofV]‘mdMUP and associated forces and the arming ofthe nom-
Albanian civilian population in Kosovo from early 1999 in violation of the October Agreemenis
and contrary to stated intentions to pursus a political solution iv the Kosovo problem, together
with the series of mestings from the end of October 1998 involving senior polifical, military and
MUP leaders: at which plans v thwart the proper monitoring by the KVM of VI and MUP

activitics in Kosovo were discussed, indicates that 4 common plan had formed among senior
Serbian and FRY political, thtary and police leaders.™

93. The Appf:als Chamber is therefore of the view that whether the infernational negotiations
were not entirely even-handed is immaterial in light of the Trial Chamber’s finding that a common
plan amongsf senior FRY political, military, and police leaders had formed, based on evidence of,
inter alia, the build up of Serbian forces in Kosovo, the amming of the non-Albanian civilian

population of Kosovo, and meetings at which plans to thwart the proper implementation of the

Dordevié Appeal Brief, para. 9, referring to Exhibit P37, Article IIL T
Dordevié Appeal Brief, para. 10. See also Appeal Hearing, 13 May 2013, AT. 168-169, where Dordevic argues that
“4y hark back™ to events surrounding the October Agreements of 1998 led the Trizl Chamber to overreach and
overstate his role in the JCE. The Tral Chamber's reliance on events from 1998 to assess his partipation in the JCE
will be discussed under Pordevid’s ground of appeal 9{C) (see infra, paras 292-299),
22 Bordevic Appeal Brief, para. 10, roferring to Mikutinovic et al. Trial Tudgement, vol. 1, para. 410,
Prosecution Response Brief, para. 15, referring to Trial Jndgement, paras 2008, 2026.
Proseciition Response Bricf, para. 18, citing Milutinovic et al. Trial Judgement, vol. 1, para. 410, vol. 3, para. 76.
The Appeals Chamber recalls that the Trial Chamber based its conclusion on the existence of the JCE on seven
indicators (see supra, para. 87. See also infra, para. 183).
M6 Trial Judgement, paras 2012-2014.

2

w7 _Trfal Judgement, para. 2026.
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October Agreements were discussed.”®® Furthermore, whether or not the. FRY was bound by the
October Agreements- or had the “right to respond to KLA action” does not undermine the Trial
Chamber's conclusion that the atfacks were carried out against the civilian population™ or that the
Serbian forces used disproportionate force during purported anti-terrorist operations,” The
Appeals Chamber therefore finds that Pordevi¢ has failed to show that the Trial Chamber

committed an error.

C. Nature of the KIA threat

1. Arguments of the parties

' 94.  Dordevi6 argues that the Trial Chamber erred in its assessment of the size and nature of the
KLA.*" First, he submits that the Trial Chamber erred in concluding that the VJ and the MUP
outnumbered the KLLA by more than seven to one.*” In particular, he claims that the Trial Chamber

-ctreci in relying on the evidence of Witness Richard Ciaglineki (“Witness Ciaglinski™), who
indicated that there were 10,000 KLA soldiers, rather than the evidence of Witnoss Bistim Zypari
(“Witness Zypari™), who estimated that the KILA had 17 000-18,000 soldiers.”” Pordevi¢ argues
that the Tdal Chamber erred in: (i) failing to consider Witness Ciaglinski’s evidence that it was
“almost impossible” to estimate the numbers of KLA soldiers; (ii) concluding that Witness Zypari
may have had an interest in presenting a higher number of soldiers; and (iii) ignoring the evidence
of other international observers who stated that the KI.A membership was potentially unlimited ***

95.  Second, Pordevi¢ argucs that the Trial Chamber erred in faﬂmg to taks into account the
KILA’s tactics when considering the FRY’s actions. 5 1n particular, he cla.lms that when reaching
its ultimate findings on the disproportionate use of force, the Trial Chamber erred in failing to
consider: (i) the weaponry the KLA possessed;™® (i) that the KI.A was “opportunmistic —
pmclaimfng to be farmers by day but actually being KI.A by night”, thus making it impossible for

288 See Trial Iudgcmem, paras 2013-2014.

2 See Blafkic Appedl Judgement, para. 109, The Appeals Chamber recalls that is setfled in the jurisprudence of the
“Tribunal that “whether an attack was ordered as pre-emptive, defensive or offensive is from a legal point of view
jrrelevant [...]. The issue at hand is whether the way the military action was carried out was criminal or nol.”

(Marii¢ Appeel Judgement, para 268 citing Kordi¢ and Cerkez Appeal Judgement, para:812)! See Trnal
Jodgement, para. 2016.

M See Trial Judgement, paras 2052-2059. See supra, para. 87; infra, peras 102, 106-109, 184,

®! Dordevié Appeal Brisf, para. 11.

2 Pardevié Appeal Brief, para. 12, referring to Trial Fodgement, para. 2061.

23 Pordevié Appeal Brief, paras 11-12, referring to Trial Judgement, para. 1540, Exhibit P833, p. 3336.

24 Pordevi¢ Appesl Brief, para. 12, referting to Trial Tudgement, para. 1540. See also Dordevic Reply Bricf, para. 8.

25 Pordevié¢ Appeal Brief, para. 13.
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the FRY forces to dlstmgmsh between civilians and combaiants (iif) the evidence of Witness
Karol John Drewienkiewicz that the KLA declared that 1959 would be the year of independence of
-Kosovo and became more opportunistic during and after the Rambouillet discussions in February
1999;%*® and (iv) the ewdcnce of Witness Joseph Maisonneuve that by 23 January 1999, thc KLA
had completed plans for a more general resumption-of hostilities and that in March 1999, 1t would
return to full-scale violence. 25 Pordevi¢ contends that the -Trial Chamber repeatcdly and
erroneously drew the inference that the thtary action by FRY forces was dlspropomonate o the
threat faced 3

96.  The Prosecution argues that the Trial Chamber was reasonable in its assessment of the
KLA’s size and tactics.' In any event, the Prosecuhon contends that even if Dordevi¢'s arguments |
regardmg the KLA threat were accepted, they do not undm'mme the Toal Chamber s ultimate
conclusion that the Serbian forces’ operations were d1spr0port10natc and went beyond counter-

terrorism. 302

2. Analysis

97.  In relation to the size of the KLA, the Trial Chamber expressly considered aﬁd rejected
Witness Zyrapi’s evidence that the KLA mambered 17,000-18,000 fighters, after having assesscd
the credibility of the witness.’™ The Appeals Chamber finds that Pordevi€ merely repeats
arguments that were unsuccessful at trial,*® and has failed to show that the Trial Chamber erred in
preferring the evidence of Witness Ciaglinski to that of Witness Zyrapi.”®® The Appeals Chamber
therefore finds that Dordevié has not shown that the Trial Chamber erred in its estimation of the
number of KLA fighters. In any event, the Appeals Chamber notes that the Trial Chamber found
that the Serbian forces in Kosovo numbered between 14,571 and 15,779 MUP personnel and
61,892 V] personm:l.:{.’6 It therefore considers that even if the Appeals Chamber were to find that
the Trial Chamber erred in rejecting evidence that the KILA numbered 17,000-18,000 fighters, this

™ Dordevi€ Appeal Bricf, para, 13, referring to Trial Judgement, para. 1567. Pordevi€ refers to anti-tank weapons,
heavy machine guns, rocket propelled grenades, Zoljas, 82 and 120 millimetre mortars, and other heavy weapous,

¥ Dordevic Appeal Brief, para. 13, referring to Karol Joho Dremenhemcz, 22 Fun 2009, T. 6378, Exhibit P997,
p- 7T878.

28 Pordevié Appoal Brief, para. 14, referting to Exbibit P996, paras 114,189,

»  Bordevid Appeal Brief, para. 15, referring to Exhibits P873, p. 3, P853, pp 11044, 11119-11121, 11126,

M0 Appeal Hearing, 13 May 2013, AT. 171

3 Prosecution Response Bricf, paras 19-27.

32 prosecution Response Brief, paras 23, 27, referring to Trial Iudgemant. pares 2052-2053, 2055, 2061, 2069.

% Trial Judgement, para. 1539-1540, 2052.

¥ Trjal Judgement, paras 2052, 2055, 2065. Sec supra, pare. 20. See also infra, para. 522

** Trial Judgement, paras 1539-1540, 2052, 2058.

3 Tral Judgement, para. 2060,
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would have no impact on the Trial Chamber’s conclusion that the Serbian forces heavily
oumumbéred the KILA and that these figures were a “farther indication” that the purpose of the
Serbian forces operauons went beyond counter- terronsmam It would also not invalidate the Trial
Chamber’s finding that the use of force by the Serbian forces was disproportionate.’® The Appeals
Chamber notes that in Ieachmg this conclusion on the proportionality of the aftacks, the Tnal
Chamber did not rely on its finding that the Serbian forces outnumbered the KLA. It considcred this
" evidence togethsr with extensive evidence on the pattem of excesswc ‘use of force against the
Kosovo Albanian population by Serbian’ forces.

98.  Furthemmore, conirary to Dordevic's pontcnﬁqn, the Tral Chamber took into account the
KLA’s tactics on the ground in Kosovo and the weapons it had at its dispos:a-l."‘10 Particularly, it
eipfessly accepted that at times the Serbian forces may have been confronted with individuals
whom they suspected were KLA members, even if they were: wearing civilian clothing.” 31
Moreover, the Trial Chamber was aware of the atutudc of the KILA pror, during, and after the
Rambonillet pegoﬁaﬁons.m However, it was satisfied that the vast majority of the crimes
committed in Kosovo in 1999, océurred in sitnations in which there was litfle or no KLA activity. It
therefore concluded that the use of force by the Serbian forces was “patently disproportionate”. 313
Pordevi¢ repeats arguments that were- unsuccessful at trial*™* and has failed to show that no

reasonable trier of fact could have rcachc:d the same conclusion.

69.  Finally, the Appeals Chamber finds that the attide of the KLA during intorational
negotiations and its statements and declarations bave no bearing on the Trial Chamber’s asscssfncnt
on the dispr0portidnatc use of force l;y Serbian forces.*’® While the Trial Chamber did not refer
specifically to the evidence cited by Pordevié, it explicitly considered the attitude of the KL.A prior,
during and after the Rambouiflet negotiations. 316 A5 described above, the Trial Charber considered
\ the KILA’s tactics on the g;'ound, as well as the fact that in 1999 the extent and degree of the KI.A’s

3 Tral Tudgement, para. 2061.

3% Trial Judgement, paras 2065-2069.

3 Trigl Judgement, paras 2062-2069, 2083-2085.
310 Tr;] Judgement, paras 1564-1570, 2065.

1 Trial Jodgement, para. 2065.

32 gee Trial Tudgement, paras 432-433.

33 Triy] Jodgement, para. 2065.

34 Trig) Tndgement, paras 2054-2055, 2064-2065. See supra, para. 20. See also infra, para. 522.
5 See infra, paras 106-110. |

8 See Trial Judgemem:, paras 432-433.
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territorial control in Kosovo was less sigmificant than in 1998 Y Dordevi¢’s argument in this regard

is therefore dismiissed.

D. TheNature of the NATO threat

1. Arguments of the parties

100. Dordevi¢ argues that, when considering the proportionality of the FRY’s actions, the Trial
Chamber ered in failing to take into account: (i) the NATO bombing, which resulted in the killing
of at least 500 civilians;*'® and (ii) the evidence establishing that “NATO had decided to support the
KLA znd ‘regime change’ in Serbia and that the KLA was a tool to make this happen”.*”

101. The Prosecution asserts that ﬂ:lc Trial Chamber properly assessed and considercd the NATO
intervention, and that its findings regarding the use of the MUP and VT for the implementation of
the common criminal plan remain unaffected by Pordevic’s arguments.”>

2. Analysi
102, The Appeals Chamber finds that Dordevic has failed o dernonsirate that the Trial Chamber
erred In ﬁnding thal the usé of force by Serbian foi‘ccs\ was distporﬁonalé m the context of an .
attack directed against the Kosovo Albanian population. Pordevi€ has failed to explain how —
shelling, lboting, and/for buming of villages, constitute proportional use of forcé against the
K[AINATO when there was hittle to no KLA activity in those villages and when the kiling of

Kosovo Albanian mdmdua]s who were unarmed, in detention, or otherwise not taking part in
hostilities. ™" '

E. Combined effect of Dordevic’s challenges .

1. Arguments of the partics

103. Pordevid insists that had the Trial Chamber propcrly considered all of the factors addressed
above, it would have found that the FRY plans and operations were proportionate and legitimate

317 Ses supra, paras 97-98; Trial Judgement, para. 2059. : -

3 Pordevié Appeal Brief, para. 16, referming to the ICTY Final Report to the Prosecutor by the Commitiee.
Established to Review the NATO Bombing Campaign Against the Federal Republic of Yugoslavia, para. 54. Sce
also Pordevié Appeal Brief, para. 18. B ‘

3 Pordevié Appeal Brief, para. 16, referring to Exhibits P1335, pp 3-10, P1402 p. 9866, D170, D545, D549, D750,
para. 21, D767, Sce also Pordevié Reply Brief, para. 9.

W Progecution Response Brief, paras 28-29, referring to Trial Judgement, paras 2017, 2020.

¥ THal Fudgement, paras 2027-2035, 2055, 2065. See supra, para. 98; infra, para. 524.

. {
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responses to the KLA and NATO threats, rather than indications of the existence of both a joint
criminal enterprise and a widespread and systematic attack against civilians. Dordevic argues that

in the absence of proper consideration of the context and the threats faced by the FRY, the .

conclusion that the civitian population was its primary target is unsustainable.’ Jn addition,
Dordevié submits that the Trial Chamber erred in concluding that the JCE existed on the basis of
the mere fact that crimes had been committed  Fe admits that the “[njecessary action” by the
FRY forces was “ac;companied by crimes against civilians” but claims that “it does not necessarily
follow that the léadership’s fmrpose was criminal”.*?*

104. The Prosecution suggests that this ground of appeal be summarily dismissed and that, in any
- event, Pordevi¢ fails to demonstrate that no reasonable trer of fact could cqng:ludf, that the use of
force by the Serbian forces was disproporﬁonatc.ﬂﬁ According to the Prosecution, Pordevié

rdisregards the relevant factors that the Trial Chamber considered as wﬁbﬁshhg the existence of a |

common criminal plan, such as: (i) the demographic indications; (ii) the pattern of crimes; (1ii) the

coordinated use of the MUP and VY in the commission of the crimes; (iv) the widespread collection

of identiﬁéaﬁon documents; and (v)the concealment of the crimes against Kosovo Albanian
civilians.”’

105.  Dordevié replies that the Trial Judgement merely mentions NATO and KLA actions when
discussing the common plan but does not place those actions in their proper context as combined
ﬂ:lrcats to the “sovereigu inteégrity of the FRY™. 328 Consequently, according to Dordevié,.thc Trial
Chamber improperly “assess[ed] the intentions of JCE members in a vacmum”.’® In Bordevic’s

view, the FRY actions were proportionate 1o the threst, so the conclusion that they were directed

against civilians cannot be sound. ™
2. Analysis

106. The Appeals Chamber finds that the. core of Pardevi€’s challenge under this ground of
appeal relates to the Trial Chamber’s findings on the disproportionate use of force by the FRY in

2 Dordevid Appeal Brief, para. 17, referring to Trial Judgement, paras 2020-2026.

3 Pordevié Appedl Brief, para. 18, referring to Trial Judgement, paras 1599-1600.

3 Dordevié Reply Brief, para. 3. . S

25 Pordevié Reply Brief, para, 5(2). See also Dordevi€ Reply Brict, para. 5(3). -
35 Progecution Response Brief, paras 9-10, 12-13, 30-31. '

27 Pprogecution Response Brief, para. 11+

I Pordevié Reply Brief, para. 1, referring to Trial Jndgement, para. 2020.

3 Bordevic Reply Brief, pare. 2 (emphasis omitted).

3 Pordevi€ Reply Brief, para. 6.
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“anti-terrorist” actions.’*! The Appeals Chamber notes that this is only one of the seven factors
 relied upon by the Trial Chamber to conclude that the JCE existed.*

107.  Tn reaching these findings, the Trial Chamber explicitly considered the issues that Dordevié

reiterates on appeal, incloding his argument that the FRY’s actions were a legitimate anti-terrorist
! 333

campaign in defence of the country rather than a common criminal plan_. However, it concluded

that while certain operations of the Serbian forces “may have been conducted under the guise of
anti-terrorist operations, and that may have been among the objectives, it [was] starkly clear from
the evidence that these operations were not limited to ‘members of the KLA” but targeted the
Kosovo Albanian civilians.* In this regard, the Trial Chamber found that: -

the operations [of the Serbian forces] were typically aimed at terrorising the Kosovo Albanian
civilian population in cities, towns and villages. This was achieved by a variety of means. '
Populated areas were shelled by Serbian forces nsing heavy weapons. [...] The effect of the
actions of Serbian forees to terrorise Kosovo Albanians was so grave that many fled from their

_ homes, villages or towns to escape from Serbian forces without actoally being ordered 1o do so.

[..]

The deportations, murders, forcible tramsfers and persecutions were typical features of the
campzign. of terror and violence. [... The] scale and nature and the structare of the coordinated
forces which implemented it demonstrates, in the finding of the Chamber, the existence of a
leadership reaching across the political, military and police arms of governments of the FRY and
Serbia who were directing and coordinating the events on the Found. The existerice of the
cammon plan as alleged in the Indictment is therefore ¢stablished ™ .

108. Beyond disagreeing witli these findings, Pordevié advances no substantial argument as to
how the Trial Chamber erred. His submissions are therefore dismissed.

109. In particular, Pordevi€’s arguments in relation to the context of the conflict and the threats-

faced by the FRY? have no bearing on the Trial Chamber’s finding that it was the nafure, or
pattern, of the crimes committed by the Sefbian forces that clc_aﬂy demonstrated that the Kosovo
Albanian population was the primary target thereof.>’ Contrary to Dordevi€’s suggestion, the Trial
Chamber jnferred the existence of the JCE from, inter alia, the way in which the crimes were
~ committed rather than from the mere fact that such crimes occurred.”®® It found that Serbizn forces
“ymplemented a campaign of terror and extreme violence in Kosovo directed against Kosovo
Albanian people™ and that the scale, structure, and nature of their coordinated actions demonstrated

Bl Trial Judgement, paras 2052-2069.
¥ Ses supra, paa. 87.

3 Trial Judgement, para. 2002

3% Trial Judgement, para 2129. .
35 Trial Judgement, paras 2129-2130.
6 See supra, peras 90, 94-95, 100.
BT Trial Judgement, paras 2128-2129.
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the existence of a leadership in FRY and Serbia directing and coordinating the events on the
. groind.*® Dordevi¢ has failed to demonstrate that this inference was unreasonable. Consequently,
gven if the Appeals Chamber were to accept, arguendo, all of Dordevi€’s assertions with respect to
the context of the conﬂic:t,?"m this cannot exonerate the members of the JCE from their responsibﬂity
for the crimes planned and committed against the Albanian population of Kosovo. Pordevi€ has not
shown that his suggested alterative inference — that such a campaign involved the proportionate
use of force in response to KLA/NATO action — was unrca.éénabiy_excluded by the Trial Chamber.
'He has therefore failed to show that no reasonable trer of fact could have reached the same
conclusion as the Trial Chamber. - ) |

110. Inlight of the foregoing, the Appeals Chamber dismisses Bordevié’s first ground of appeal.

8 Sep Trial Jodgement, paras 2027-2035, 2132-2135, 2137-2140.

3 Trisl Judgement, para. 2130. - '

0 Namely, that the FRY should not have been considered bound by the Ociober Agreements that the KLA may have
used terrorist tactics, and that NATO actions may have resnlted in civilisn losses (see supra, paras 90, 5, 100).
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V. DORDEVIC’S THIRD GROUND OF APPEAL: ALLEGED ERRORS
CONCERNING THE NATURE, COMMENCEMENT, DURATION, AND
MEMBERS OF THE JCE ’ |

111.  As tecalled earlier, the Trial Chamber found that a joint criminal enterprise existed to
change the ethnic balance of Kosovo to ensure Serb control over the province by waging a -
campaign of terror and violence against the Kosovo Albanian populatlon which included
deportations, forcible transfers, murders, and destruction of culturally significant property.>! It .
further found that the JCE members included Slobodan Milosevic, President of the FRY, Nikola
Sainovié, Deputy Prime Minister of the FRY responsible for Kosovo, Viajko Stojiljkovié, Minister
of Intedior, Vlastimir Dordevié¢, Head of the RJB, Radomir Markovi¢ (“Markovi€™), Hcad of the
RDB Srcte.n Luki¢ (“Luki¢”), Head of the MUP Staff for Kosovo, Obrad Stcvanowc
(“Stcvanowc” ", Chief of the RJB Police Administration, Dragan Ili¢, Chief of the RIB Crime Police
Administration, Dragol]ub Ojdanié (“Ojdani¢™), Chief of the VJ General Staff/Supreme Command
Staff, Neboj¥a Pavkovi¢ (“Pavkovi¢”), Commander of the VI 3™ Army, and Vladimir Lazarevié
(“Lazarevi€”), Commander of the Pristina Corps.*** The Trial Chamber also found that the JCE had
been formed by mid-Tanuary 1999 and may have already existed in October 1998.%

A. Introduction

112.  Under his third ground of appeal, Pordevié argues that the Trial Chamber’s ﬁﬁdings are
nnpcnmsmbly vague in relation to: (i) the nature of thc common plan undertying the JCE; (ii) the
points in time at which it existed; and (iii) i1s constituent members. 34 The Prosecution responds that

: Dordevié‘s arguments ignore and misrepresent the relevant findings of the Trial Chamber and '
should therefore be summarily dismissed®®® The Appeals Chamber will address Dordevi€'s
arguments in tarn.

31 Tral Judgement, para. 2007. See also supra, para. 86.
.3 Tria] Judgement, para. 2127.
3 Trial Jndgement, para 2134.
M Dordevié Appeal Brief, paras 78, 83, 88.
%5 Prosecution Response Brief, para. 67.

_ '
50 ‘ ,
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B. Nziture of the common plan

1. Arguments of the parties

113. Dordevi¢ claims that the Trial Chamber’s findings characterising the common purpose of
the JCE are inconsistent.>* In particular, he takes issue-with the following conclusions of the Trial

2198

Chamber: (1} the‘pu;pose‘of the JCE was to alter the ethnic balance of Kosovo so as fo ensure -

continued Serbian control over the province; (ii)-the purpose of the JCE was to regain control over
the temitory of Kosovo; and (ii) the objectives of the JCE evolved throughout the conffict from
revenge to retaliation to destroying the KLA** Dordevi¢ submits that the latter finding is “too
Joose a peg on which to hang criminal respons1b111ty’ especmlly in light of the Appeals Cha.mbcr S
finding in the Krajifnik case that cvolutlon of a common purpose must be agreed upon by the
members of the joint criminal cnmrprmc.

114. The Prosecution argues that the Trial Chamber adequately determined the common purpose
and that all the crimes for which Dordevié was convicted fell within the object of the JCE to modlfy

the ethnic balance in Kosovo.>® It further contends that “continuing and regaining control [over

Kosovo] were indistinguishable aspects of the same plan to ensure the long -term objective to assure
Serbian rule in Kosovo™ > Finally, the Prosecution submits that, contrary to Pordevic’s argument,
the Trial Chambcf did not find that the common plan evolved to include additional crimes, but
rather noted that “additional reasons 1o act — such as revenge and retaliation — evolved during the
implementation of the plan”™.™ 351 This, accordmg to the Prosecution, is immaterial to the nature of the

common plan.35 2

115. Pordevic replies that the Prosecution’s suggestion that the Trial Chamber found that mere

“reasons to act”, rather than the objectives of the JCE, have evolved, makes no sense as these “are |

M6 Bordevié Appeal Brcf, pars. 84. See also Appeel Hearing, 13 May 2013, T. 61 {submitting that the Trial
Chamber's findings on Pordevid's role and intent undergo a ‘mctamorphosxs” whereby ea.rhcr discussions on the
evidence are summarised incorrectly and then nsed to support sweeping conclumuns")

¥ Pordevié Appeal Bricf, paras B4-85.

™8 DPordevié Appeal Brief, para. 85, refeming to Krajifnik Appeal Jodgement, para. 163. Sce"TﬂaJ Fodgement,

- para. 2007.

¥ Prosecntion Response Brief, pare. 68.

30 prosecution Responss Brief, para. 69.

31 Prosecution Response Brief, para. 70.

¥?  Prosecution Response Brief, para. 70.
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explicitly different pufposes whereas the purpose must be common”.>> He insists that the relevant
findings of the Trial Chamber are impermissibly vague.** ' '

2. Analysis

116. Tn considering whether a joint criminal enterprise existed, the Trial Chamber noted that the
overall purpose of the alleged JCE - namely, the demographic modification of Kosovo to ensure
continued Serbian control over the province — was not in itself a crime provided for in the

Statute. 2™ It further articulated that “only if, and once, this purpose amounted to or involved the
356 '

commission of a Statute crime [...] a JCE would exist”.
117. The Trial Chamber farther found that the evidence:

reveals a number of characteristics about the wey that crimes were committed 2gainst Kosovo
Albamizns that, in the Chamber's view, are persuasive evidence of a common plan by the
leadership of the FRY and Serbia, incloding politicians, military figures, and the police leadership
(as identified in more detail below) to modify the ethnic balance in Kosovo by waging a campaign
of terror against the Kosovo Albenian civilian population. This plan included deportations,
forcible transfers, muorders and the destruction of culturally significant property. The evidence
related to the way. the crimes were committed against the Kosovo Albanian civilian- population
" also establishes that other objectives of the common plan evolved, especially throughout the armed
conflict that.commenced on 24 March 1999, inclading revenge for the killing of MUP and VI
members, retaliation for the NATO bombing campaign, and fighting and dcslrog'ing the KILA once
and for all, inciuding through the use of executions and disproportionate farce. ™’

118. The Appeals Chamber notes that the Trial Chamber first set out that while the overall
purpose of the JCE was alleged to be the demographic modification of Kosovo to ensure continued

Serbian control over the province, it had to establish that such common purpose involved or
amounted to a crime under the Statute. > It wﬁs in the context of establishing this clemeﬁt that the
Trial Chamber turned to the po]iﬁcal coniext and noted that the Serbian legdfrship, as the result of o |
escalated sepamtist tendencies and-tensions, wanied to regain control over Kosovo by means of :
altering the demog:raphic balance of the province, thus pressuring the Albanian populaﬁon to move

out of Kosovo.359

119. On this basis and having considered the evidencc adduced in the casé, the Trial Chamber
concluded that the commdn criminal purpose of the JCE was “to modjfy‘ the cthpic balance in

33 Pordevic Reply Brief, para. 19.
B4 DBordevié Reply Brief, para. 18.
*5 Trial Judgement, para. 2003.
36 Trial Jndgement, para. 2003. ,
Trial Judgement, para. 2007. . | _
3%  Trial Fudgement, para. 2003. . : ;
3% Trial Judgement, para. 2005. . |
. {
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Kosovo by waging a campaign of terror against the Kosovo Albanian civilian population [including
through], deportations, forcible transfers, murders and the dcsﬁm:ﬁon of culturally significant
property”.>® There is consequently no contradiction in the Trial Chambér’s reference to ensuring
continued control over Kosovo or regaining such cc_nitrol bccausé these terms were used in different
contexts. importanﬂy, these rather descriptive terms are virtually irrelevant to the Trial Chamber’s
nltimate finding regarding the common criminal purpose of the JCE, which only refers to modifying
" the ethnic balance through criminal means and not controlling the pro‘(inceh361

'120. Regarding thie evolution of the common plan, the Trizal Chamber held that “other objectives
of the .common plan evolved [and later also included] revenge for the killing of MUP and VI
members, retaliation for the NATO bombing campaign, and fighting and destroying the KLLA once

-and for all, including through the use of executions and disproportionate force” > The Appca]s- :

Chamber copsiders the use of the expression “other objectives” by the Tral Chamber must be

understood in its proper context, especially in light of the fact that revenge, retaliation for NATO

bombing, and fighting to destroy the KLLA as such may not constitute coimes under the Statote. As
comectly noted by the Trial Chamber, the common purpose of the JCE must amount to or involve
the commissibn of a statntory crime.*® Therefore, in using the word “objective™, the Appeals
Chamber understands the Trizl Chamber to state that with the dc\fclopment of circumstances on the
ground, the perpetrators resorted to acts which could have been motivated, for example, by revenge

or retaliation in furtherance of the common plan. What motivated the perpetrators to act, however, |

is not relevant to the determination of the commen criminal purpose of the JCE** While the

motivation to commit the crimes as part of the common plan evolved to include, inter alia, revenge

killings and retaliation for NATO bombing,”® the objective itself, i.e. modifying the ethnic balance

" in Kosovo remained unchanged. The Appeals Chamber therefore finds that the Trial Chamber did-

not commit an error in this respect. Further, and contrary to Dordevi€’s suggestion, the Krajisnik
Appeal T udgsmeﬁt is irrelevant because it deals with expanded crimes under the cOmmon purpose
of a joint criminal enterprise.’®

3® Trial Judpement, para. 2007.

36! Trial Fadgement, para. 2007. ' .

32 Tria] Judgement, para. 2007 (emphasis added). The Trial Chamber also accepted that anti-tefrorist operations may
have been among the objectives of the Serbian operations (Trial Judgemert, para. 2125).

3 Trial Judgement, para. 2003, reforing to Vasiljevic Appeal Jodgement, para. 100.

3% Gee ¢g Trial Tudgement, para. 2063, refeming to the excessive use of force in murders committed ouf of

retaliation, and para. 2069 concluding that “the purpose of the operations was 1o perpstuate the crimes established,
rather than, ar in addition to, fighting the KT.A™.
. *S Trial Jodgement, para. 2007.
¥ See Krajisnik Appeal Judgement, paras 161-178.
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C. Commencement and duration of the JCE

1. Arguments of the partics

121. Pordevi€ argues that the Trial Chamber confradicted itself when it found, on the one hand,
that the JCE came into existence 0o later than January 1999, and on the other hand, it held that a
joint criminal enterprise can arise extemporancously.m_ As a result, Pordevi¢ argues that the Trial
Judgement is impcrmissiﬁly vague as to whether the expulsion of hundreds of thousands of civilians
Wasipre-planned or not. > ' ' ‘ |

122. The Prosecution responds that the Trial Chamber’s observation that a common plan can
materialise extemporaneously is not inconsistert with its finding that the JCE came into existence
by mid-January 1999.>%

2. Analysis’

123. \T.hc Appeals Chamber finds that Pordevi¢ takes the Trial Chamber’s findings out of .
context. When mentioning the aspect of externporaneous materialisation of a common purpose or
criminal means, the Trial Chamber did so in general terms while recalling the applicable law on
commission through participation in a joint criminal ﬁ]ltcl'_priSﬂ.aTo It then established, m another
part of the Trial Judgement, after a lengthy and detailed analysis of the evidence, that the JCE was
formed by mid-January 1999, and possibly even eartier.””" Contrary to Dordevi¢’s contention, this
finding is not impenniésibly vague as it clearly identifies when the common plan to change the
* cthnic balance of Kosovo came into existence. The fact that the Trial Chamber also referred to
ﬁspccts of the Iaw coﬁcemjng extemporaneous materialisation of a common purpose does not
. detract from that finding. There is no contradiction between the affirmation of the general principle
of law and the factual finding in questivan.y"2 Pordevic’s argument is therefore dismissed.””

%7 Pordevic-Appeal Brief, para. 86, referring to Trial Tudgement, paras 1862, 2007, 2025-2026, 2134. See al
Pordevié Reply Brief, para. 20. _ )

368 Pordevié Appeal Brief, para. 86. See also Dardevié Reply Brief, para. 20. ‘

3% Prosecution Response Brief, para. 71, refeming to Trial fudgement, paras 2007, 2134. .

M Trial Judgement, paras 1862, 2007, referring to Tadic Appeal Judgement, para. 227, Kmojelac Appeal Fudgement,
para. 97, Vasiljevi¢ Appeal Judgement, paras 100, 109, Brdanin Appeal Judgement, paras 415, 418. See also Tral
Todgement, paras 1859-1868. . . :

3T Tris) Judgement, para. 2134. See also Trial Judgement, paras 2003-2133; 2135-2153 (these paragraphs concern the
crimes falling within the common purpose). '

54 ’g

™ Contra Porfevié Appeal Brief, pura. 86,
3B See supra, para. 20. ’ '
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D. Members of the JCE

1. w. nts of the parties

124. Dordevi¢ submits that the Trial Chamber was inconsistent in identifying the members of the
JCE considering that it listed some members, including himself, by name while making vague
references to “semior political military and police leadership™. % He submits that such
impermissibly vague references were re;ected by the Appca]s Chamber in Kraﬁs*mk.m He argues
that the Trial Chamber “mtroduccd yet furthcr uncertmnty by. concloding that it was unablc to

make an exact determination as to who were participants and who were perpetrators™. 576

125. The Prosecution responds that the Trial Chamber correctly identified the JCE members by
name and found that ﬁley held most of the highest potitical, VJ, and MUP positions in the FRY in
Serbia.*”’ Furthermore, the Prosecution argnes that no vagueness was introduced when the Trial
.Chambcr found that some of the perpetrators may not have been members of the JCE, conmdenng
that it is not required to establish that the physmal perpetrators used as tools by the JCE members
shared the common plan.*”®

126. In rteply, Pordevi¢ agrees that the “[Trial] Chamber’s findings should be limited to the
specific individuals it identified by name as JCE members” but refers to his arguments presented
under his fourth and sixth grounds of appeal for “the 1mphcatlons” 37

2. Anal}[’ 5is

127. The Trial Chamber correctly identified the applicable law on this matter.”® In making its

2154

factual findings with respect to the members of the ICE, the Trial Chamber concluded that the

common criminal purpose was shared by “the senior political, military and police leadership”,
namely “political leaders of the FRY and Serbia, the leadership of the VJ, including the relevant
Corps in Kosovo, and the MUP and the leadership of the relevant administrations of which it was
comprised and its Staff in 1Kosovo".331 The Tdal Chamber further specified by name the “core

™ Pordevié Appeal Brief, para. 87, referring to Trial Judgement, parss 2051 2126, 2127.
35 Dordevié Appeal Brief, para. B7, referring to Krajifnik Appeal Judgement, para 157.
7 Dordevi6 Appeal Brief, para. 87, citing Trial Todgement, para. 2128.
31 prosecution Response Brief, paras 7273, reforring to Trial Judgement, paras 1861, fo. 6359 2126-2127, 2211.
* 3% Prosecution Response Brief, para. 74.
3% Pordevié Reply Brief, para. 21.
™ Triz] Tudgement, para. 1861.
3! Trial Jodgement, para. 2126.

55 !
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members” of all three components, including, amongst others, Slobodan ‘MiloSevi€, Nikola
§ainovi€, Vlajko Stojiljkovié, Dragoljub Ojdani¢, and Vastimir Pordevié.>* )

128. The Appeals Chamber therefore dismisses Bordc\dé"s submission that the Tdal Chamber’s
1)383 :

- vague reference to a “plan existing among senior political, military and police leadership™ " is no
' better than the “rank and file” joint criminal enterprise membership rejected in the Krajisnik Appeal

Fudgement.™™ Tn that case, the trial chamber referred to a “rank and file consist(ing] of local
politicians, military and police commanders, paramilitary leaders, and others™.® The Appeals
Chamber found this reference to have been impernmissibly vaghc because “[t]hé Trial Chamber
failed to specify whether all or only some of the Jocal politicians, militaries, police commanders and
paramilitary Jeaders were rank and file JCE members.”*® In the present case, however, the

members are identified by name and are listed within the relevant components of the JCE.

129. Contrary to Dordevi¢’s assertion, the Trial Chambei-‘s noting that it was “unable to make an
exact deterrmination as to who were the participants and who were perpetrators™ does not render its

Aﬁndings_ regarding the JCE membership vaguc.m In fact, this statement relates solely to members

of special units of the MUP and VI who “were drawn into the plan as participants and perpetrators”,

rather thénithe “core members” of the JCE identified by name who d:i'récted “the overall common

P].an” 388

130. - Consequently, the Appeals Chamber finds that the Trial Chamber’s findings™ are.

sufﬁ_cieritly specific in idenfifying the JCE members, considering that the “core members™ are listed
by name and the others are adequately referred to by unambiguous categories or groups of pcrsoﬂs.

Trial Todgement, para. 2127. Sec also Trial Judgement, para, 2211
Pordevié Appeal Brief, para. 87, citing Trial Judgement, paras 2051, 2126. | -
Dordevic Appeal Brief, para 87, refeming to Krajinik Appeal Indgement, parz. 157.
Krajisnik Trial Todgement, para. 1087. .
Krajisnik Appeal Judgement, para. 157. The Appeals Chamber 2lso found that the Trial Judgement was too vague
_hoth with respect to the femporal and the peographical scope of the JCE, which, as noted above, 1s not an issoe in
the Trial Tndgement in this case. '
37 Trial Judgement, para. 2128. : T
3% Tral Judgement, para 2128. The Trial Chamber clearly stated that while' it was unable to make an exact
determination as to who were the participants and who were the perpetrators, it was clear that: _
certain members of such units worked together in the implementation of the common purpose. The
forces of the MUP and the VT worked in 2 highly coordinated manner, and units and individual
miembers were drawn into the plan as participants and perpetratars, while the overall common plan
was directed by at least the core members of the JCE identified above (Tdal Judgement,
para. 2128). .
3 Trial Judgement, paras 2126-2128.
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E. Conclusion

131. In Kight of the foregoing, the Appeals Chamber dismisses Dordevic’s third ground of appeal
in its entirety.
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VL  DORPEVIC’'S FOURTH GROUND OF APPEAL: ALLEGED ERRORS
CONCERNING THE PLURALITY OF PERSONS |

A. _Aggu_m' ents of the parties

132,  Under his fourth ground of appeal, Dordevi¢ submits that the Trial Chamber commnitted
errors of law and fact in assessing; (i) whether e idéntified members of the JCE acted in unison;
and (if) if they did, whether their joint action was in furtherance of a shared criminal purpose.” '

133. With respect to the first submission, Dordevic claims that the Trial Chamber failed to take
into account its own finding that the MUP was not re-subordinated to the VJ when it assessed
whether the VI, MUP, and civilian leaders acted in unlson.391 In his submissicn, the Toal
Chamber’s finding that the MUP and VI forces were coordinated by the Joint Command for
Kosovo and Metolu]a (respectively, “Joint Command” and “KiM”) is insufficient to establish the

required unison of action.”®

' 134 With respect to the sccond submission, Dordevié argues that the Trial Chamber crred in
failing to assess the conduct of each member of the JCE in detail and compare it with the conduct of
the other members in order to conclude that they acted in pursuit of the common purposc.” 3

135. In addition, the Appeals Chamber understands that there is a common unﬁerlying argument
throughout this ground of appeal. Dordewc submits that the Trial Chamber erred in rcachmg a
different conclusion than the one reachad by the Trial Chamber in the Milutinovic et al, case,
although based on the same evidence; and that it did so by incorrectly applying a different and ‘
lower standard of proof to the evidence concerning the core JCE members in this case, compared to
the one applied in the Milutinovic et al case. ¥4 Specifically, Pordevié contends that no reasonable
trial chamber could have concluded that Ojdani¢ and Lazarevic were members of the JCE and acted
in unison with its other members, cspecm]ly bearing in mind that the M:lutmowc et al Tral
Chamber found that they were not mcmbc:rs of the JCE. %5 He argucs that a different result could |

0 Pordevié Appeal Brief, para. 93,

B pordevié Appeal Brief, para. 94, referring fo Trial Jodgement, paras 261-263, 2126. See also Doracvus Rsply Brief,
para. 23.

¥ Pordevié Appeal Brief, para. 95, referring to Trial Judgement, para. 264.

¥ Pordevié Appeal Brief, para. 97, referring to Krajisnik Appeal Judgement, paras 250-282 See also Dordevi€ Reply

- Brief, paras 24-26.

¥ Pordevié Appeal Brief, paras 96, 98.

W Dardevié Appeal Biief, pare. 96, referring to Milutinovid et al Trial Tudgement, vol 3 paras 618, 919. See
Dordevié Reply Boef, para, 26. :
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not be reached in the present case, as “[t]here was no more \evidence before the Tral Chémber in
Pordevi€’s trial than was before the Trial Chamber in Milutinovi€ et al. case”.™® In addition,
Pordevié submits that another reasonable conclusion was open on the basis of the evidence, pamely
that the preparations for military action in early 1999 were a joint action in pursuit of legitimate
fargets, such as the KLA or NATO.”’ Similarly, Dordevi¢ points out that the Trial Chamber in the
Milutinovi¢ et al. case could not conclude that the actions of Luki¢ were part of the criminal
purpose in relation to the concealment of crimes.®* As a result, Dordevié contends that the “test of
joint action in pursuit of a JCE” was not satisfied by the Trial Chamber’s approach in this case and
that a higher threshold was necessary to impose criminal liability. ' |

136.  The Prosecution responds that Dordevic misstates the law in arguing that in order to satisfy
the criteria for joint criminal enterprise liability, it is reqm'i'ed to establish that a plorality of persons
acted in unison.*® The Prosecution further argmes thal: the Trial Chamber’s factual ’ﬁndings
demonstrate that the 'requjred plurality of persons acting together .was established on the
evidence.” The Prosecution adds that Dordevié;s reference o the Milutinovic ei al. Trial
Judgement is inapposite becavse the findings in that judgement can have “no preclusive effect on
the Pordevi¢ Trial Chamber”.*” Regarding Dordevi€s argumenf that the Serbian forces acied in
pursuit of legitimate targets, the Prosecution responds that Pordevi€ ignores the Trial Chamber's
finding - that while anti-terrorist activities might have been among the objectives, the Serbian
operations were directed against the Kosovo Albanian civilians.* Finally, the Prosecution argues
that contrary o Pordevi€'s submissions, the Trial J'udgémcnt contains sufficient findings with
respect to the acts of each of the 11 identified JCE members. *** "

137. Dordevi€ replies that, rather than suggesting an additional requirement to joint criminal
enterprise liability, his argument is that where the “alleged JCE members do not act in unison”, &

3% Dordevi€ Appeal Brief, para: 96. -

¥ Pordevid Appeal Bricf, para. 98. In this regard, Dordevi¢ refers to the Milutinovic et al. Txial Chamber’s finding
that it was inable o conclude that Ojdani¢’s and Lazarevic's actions “reflected a shared criminal purpose™.
Pordevié Appeal Brief, para. 98, referring to Milutinovic ef 6l Trial Tudgement, paras 618; $19. See also Pordevi¢
Reply Brief, para. 26. ' . g

3 Pordevié Appeal Brief, para. 98, referming 1o Trial Judgement, para. 2120, fn. 5174.

W pordevié Appeal Brief, para. 98. ]

Prosecntion Response Brief, paras 75, T8-80. ) ‘

Prosecution Response Brief, pera. 81, referring to Trial Judgement, para. 2126.

Prosecution Response Brief, para. 82. ’ :

Prosecution Response Brief, para. 83, referring to Trial Jodgement, paras 2129-2130. ‘

_Prosecution Response Brief, para. 84, referring, by way of example, to the Trial Chamber’s findings with respect to

Slobodan MiloZevi¢ (Tral Judgement, paras 230, 233, 1979). .

§2E888
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trier of fact is expected to scrutinise the evidence before ancluding on the existence of a shared
common purpose. '
B. Analysis

138. ‘With regard to Dordevi¢’s first submission, the Appeals Chamber emphasises that in order
to conclude on the existence of a common purpose, it is not required to establish that a plurality of
persons acted in unispn.‘ws ‘What is required to be established is “that a plurality of persons shared

the common criminal pL’lrpose”.‘m"T The existence of such 2 common criminal purpose, particularly
one that has not been previously arranged or formulated but marena].lsad extcmpbraneouslj, may be
inferred “from the fact that a plurality of persons acts in unison to put into effect a joint criminal :
enterprise”.*™ In other words, it is not necessary to establish that joint criminal enterpriéc members

acted in unison in order to reach a conclusion on the existence of the common purpose.

139. TIn the present case, the Trial Chambcr concluded that there existed “a plan, involving a
plurality of persons, to modify the demographic balance of Kosovo by a campaign of terror and
violence, and that these persons part:icip_ated in the common purpose and shared the intent to l
commit such crimes”.*® It based this conclusion on, infer alia, the “scale of the operations dcross '
Kosovo, the pattern of crimes committed élgainst Kosovo Albanian civilians, and the multitude of ] :
different units of the VT and MUP involved in such actions”.*'® Jn support of this conclusion the
Trial Chﬁnber referred to several factors, inter alia, evidence regarding thé establishment and
functioning of the Joint Command to plan and coordinate operations of the MUP and VT in Kosovo,
minutes of meetings of MUP and VJ organs where joint operations were planned and ordered,
orders effectuating such -plans and evidence that the plans were implemented on the ground,
monitored, and reported on by the same persons, and the fact hat at least some JCE members were
 directly. involved in the concealment of crimes committed pursuant to the common plan.*"’ Tn
addition to the above factors, the Trial Chamber also noted that the evidence adduced in the casé_:
aTlowed it to conclude that the members of the JCE acted in unison to implement the JCB.*'* The '

Pardevié Reply Boef, para. 22. ‘ ‘ .
Brdanin Appeal Tudgement, para. 430, and references cited therein. Contra Dordevic Appeal Brief, para. 91.
Brdanin Appeal Judgement, para. 430, and references-cited therein. : '

Krajisnik Appeal Judgement, fo. 418, and references cited therein.

Trial Jodgement, para. 2128,

€0 Tria) Fudgement, para. 2128.

411 Trg] Tudgement, para. 2126. ) ' :

42 The Trial Chamber considsred: (i) evidence on the establishment and “functioning” of the Joint Command fo plan
and coordinate the MUP and VI; () minutes of meetings of the VI Collegium, the Supreme Defence Council, the.
VT General Staff, the MUP Collegium, and the MUP Staff for Kosovo, where the joint operations were planned and
ordered; (i) orders effectnating the plans; (iv) evidence that such plans were implemented on the ground,

N

' - 60
Case No.: IT-05-87/1-A : _ 27 Yanuary 2014 g o




- Appeals Chamber finds that even if the MUP was not re-subordinated to the VI, Pordevié has failed
to show how this would vitiate the Trial Chambem s conclusion on thc existence of the JCE.
Therefore, beyond merely disagreeing with the Trial Chamber's findings, Dordcué has failed to

demonstrate that they are eLroneous.

140. The Appeals Chamber notes that Dordevic’s argument regarding the link of coordinafion, -

rather than subordination, between the MUP and the VI was presented at trial.** The Trial
Chamber concluded that the forces of the MUP and the V] “worked in a highly coordinated
manner” towards the achievement of the criminal goal. 44 1) this context, the absence of
subordination between the two bodies is irrelevant considering that cooperation between the
participants of the JCE imp!ies the existence of the common criminal purpose. Nor does
cooperation, rather than subordmmon, undennme the Trial Chamber's finding that the JCE
members acted in unison.*”® Indeed, the Tral Chamber’s finding ﬂ:lat the JYoint Command
coordinated the actions of the MUP and V7 does not undermine, and can only provide further
support for, the finding that the JCE members acted together in implementing the common
purpose. 418 Moreover, the Trial Chamber was clearly cognizant of the re-subordination issue when
making these findings.*"” The Appeals Chamber finds that Dordevié has failed to show that the
Trial Chamber erred.

141.  As regards Pordevi€’s second subm1ss1on the Appeals Chamber recalls that in order to
conclude that persons. identified as ]omt criminal enterprise members acted in furtherance of the
| joint criminal cntcrpnsc a trial chamber is required to identify the plurality of persons belonging to
the joint criminal entsrpnse and establish that they shared a common criminal purpose. 418 The
plurality of persons can be sufficiently identified by referring to “categories or groups of petsons”,

and it is not necessary to name each of the individuals nzwolvcbd.419 Furthermore, the common

purpose can be inferred from the fact that a plurality of persons acts in unison to put into effect a |

joint criminal cnterpnse: 420 1t i5 therefore mot required, as a matter of law, that a trial chamber make
a separate finding on the individual actions and the intent of each member of a joint criminal

monitored and mportcd on by the same persons; and (v) that at Jeast some JCE mcmbcrs were directly mvolved in
the concealment of crimes (Trial Tudgement, para. 2126).

43 gen Trial Judgement, para. 2123, referring to Dordevi¢ Closing Bmf, para. 297.

¥ Trial Judgement, para. 2128.

45 See supra, para. 139.

416 Conera Dordevié Appeal Bricf, para. 95, referring to Trial Judgement, para. 264.

47 See Trial Judgement, parx. 2123. ,

5 Gee supra, para. 138. See also Brdanin Appeal Judgement, para. 430. S

49 Gee Krajisnik Appeal Judgement, pam. 156, referting o Limaj er al Appeal Fadgement, para. 99, Brdanin Appeal

; Jodgement, para. 430.
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enterprise to establish that a pluratity of persons acted together in implcmgn_ﬁng the common

purpose. The Appeals Chamber therefore finds that the Trial Chamber was not required fo examine
the individual actions ‘or scrafinise the intent of each member of the JCE.

142. Furthermore, in relation to Pordevic’s ‘general contention that the Tual Chamber erred in
reaching a different conclusion by applying a different standard than the Trial Chamber in
Milutinovi€ et al. case,”" the Appeals Chamber considers that “findings of criminal responsibility
~ made in a case before the Tribunal are bmdmg only for the individual accused in that specific
case™.“”? Therefore, in the Milutinovic et al. case the Trial Chamber was requ::ed to scrutinise the
actus reus and mens rea of each JCE member who was accused in that case in order to reach a
conclusion beyond a reasonable doubt on their individnal criminal responsibility. However, in the
present case, findings concemning those individuals are only relevant to the anmalysis aimed at
establishing that Pordevi€ acted in concert with a phurality of persdns and shared the common
purpose to further the JCE, in order to make 2 finding beyond a reasonable doubt regarding his
individual criminal responsibility only. -

143, In any event, the Appeals Chamber recalls that in making factual findings, judges rely solely

and exclusively on the evidence adduced in the particular case. 423 Therefore, it is entirely acceptable
that on the basis of two different case records, ]udgcs arrive at different conclusmns even if they
concern the same events. 424 Mcrcly referting to factual conclusions from another case falls short of
showing that no reasonable tger of fact could reach the same conclusion as the Trial Chamber on

the basis of the evidence adduced in this parﬁcular caée.m

144, The Appea]s Chamber thcrefore rejects Bordevm s submission that the Trial Chamber exred
in failing to address mdawdu.al actions and intentions of the identified parhmpants of the JCE by
applying a lower standard. '

0 oo Kyajifnik Appeal Judgement, fn. 418, and references cited therein; Brdanin Appeal Tndgement, para. 430.

“l Pardevi¢ Appeal Brief, paras 96, 98.

2 prosecutor v. Ante Gotovina et al., Case No. TT-06-80-A, Decision on Motion to Intervene and Statement of
Interest by the Repitblic of Croatia, 8 February 2012, para. 12.

‘B (f, in a différent context, Nahimana et al. Appeal Jodgement, paras 78, 84-85; A]cayesu Appcal Judgement,
para. 268.-

“  Luki¢ and Luki¢ Appeal Tndgement, para. 396, citing Krnojelac Appeal Tudgement, paras 11-12. It must be borne
in mind that two judges, both acting reasonably, can come 10 different conclusions even on the basis of the same
evidence (see e.g. KupreSkic et al. Appeal Judgement, para. 30; Tadic Appeal Jodgement, para. 64; Rutaganda
Appeal Jodgement, para. 22).

See supra, para. 20. .
' B ) _ 4
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145, The issue before the Appeals Chamber is instead whether a reasonzble trier of fact could

reach the same conclusion as the Trial Chamber, on the bams of the evidence on the record in this

case. The Tral Chamber discussed .imple evidence in this regard. and made findings on

contributions of JCE members to the c:cm:mmn.p1:|1];n)s‘13.42‘5 It identified the core members of the JCE
and, as discussed above, concluded that they acted in uaison to further the JCE.*” Further, the Trial
Chamber .madc several findings on the shared imtent of ICE membérs with respect to the

jmplementation of the common purpose through the commission of deportation, forcible transfer,

murder, and persecutions.*”* As discussed later in this Judgement, Dordevi¢ does not show why, in

his opinion, the Trial Chamber erred in relying on these findings to conclude that the JCE members

participated in the common plan. ‘

146. The Appeals Chamber has afready discussed and rejected Dordevi€’s arguments suggesting
that the Serbian forces acted in pursuit of a legitimate target raﬂ:lcr than in furtherance of a common
criminal purpose.*” Pordevi€’s submissions under this gromnd of appeal do not add anything in this
regard. '

147.  Considering the ebove, the Appeals Chamber finds that Dordevié has failed to show that no
| reasonable trier of fact, based on the evidence, could have reached the same conclusion as the Trial
Chamber did; and mcfcly 7repsa1:s the arguments that were unsuccessful at trial without
demonstrating that their rejection by the Trial Chamber constituted‘an error warranting the

_ intervention of the Appeals Chamber.**

148. In light of the foregoing, the Appeals Chamber dismisses Pordevic’s fourth ground of
appeal. -

&

See Trial Judgement, paras 2012, 2013, 2018, 2020, 2021, 2023, 2025, 2035, 2037, 2051, 2068, 2112, 2118, 2127.
* See lso Exhibits P387, p. 3; D343. These contributions comprised of ordering co-ordinated operations of the MUP

and V7 znd associated forces to cormit crimes in fintherance of the common plan, and to conceal the evidence

thereof (Trial Jodgement, paras 2112, 2118, 2128). See also infra, paras 179-193, 158-208.

See supra, pare 139; Trial Judgement, paras 2126-2128. :

Trial Judgement, paras 2014, 2018, 2020, 2021, 2023, 2025, 2118, 2126.

Sec supra, paras 97-98, 107-105. . S

See supra, para 20.

-
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VIL. PORDEVIC’S FIFTH GROUND OF APPEAL: ALLEGED ERRORS
CONCERNING THE COMMON PURPOSE

A. Argum ments of the parties

149.  Dordevic submits that the Trial Chamiber erred in finding that the purpose of the JCE was to

mod:fy the ethnic balance of Kosovo in order to ensure Serbian control over the province, without

any proof that the JCE members, including Pordevié, intended to expel Kosovo Albanians on a

permanent basis.**! He argues that an intention to expel on a temporary basis would lead to 2

temporary shift in the ethmic balance; therefore, it would not achieve the purpose of ensuring

Serbian control over the province, since such control would bc lost the moment the Kosovo

Albanians remmcd_m Moreover, Pordevié argues that there is a “gap” in the Tqﬂ Chamber’s

analysis as there is no finding as to “how the intentional displacement Qf Kosovo Albanians on an

internal and/or temporary -basis supported the conclusion that the purpose of thc-ICE was to
permanenﬂy alter the ethnic balance of Kosovo" 3 '

150. Further, Dordevi¢ contends that the Trial Chamber emed in finding that the seizure and
destroction of identity docﬁmx:nts was fvidespread and sjstemaﬁc‘m since: (i) the identification
 documents of at least eight witnesses — in six Tumicipalities — were not confiscated upon their
departure from Kosovo;* and ()it failed to consider the possibility that the destruction of
documents was not the result of 2 pre- planned general practice formulated at a higher level, but
rather an occurrence caused by frequent hostility and ill-discipline amongst low ranking VJ and/or
MUP members.*® Furthermore, Dordevié argues that the Trial Chamber’s findings are inconsistent
and inadequately‘rcasoned because the Trial Chamber madé “imprecise references to ‘senior
leadership or [...] FRY and Serbian govemmcnts”’ instead of scruumsmg the intentions of the JCE

members,*’

- #1 Porfevi¢ Appeal Brief, paras 100-101, 105-107; Dordevic Reply Bricf, para. 27. See also Appeal Hearing, 13 May
2013, AT. 173, where Dardevi€ reiterates, in relation ‘to the JCE members, that although paragraph 2127 of the
Trial Fudgement identifies them, their respective roles are not clear {Appeal Hearing, 13 May 2013 AT.173).

2 Pordevié Appeal Bricf, paras 100-101, 105-107; Dordevié Reply Brief, paIa. 27.

“* Pordevié Appeal Brief, paras 105-107. ,

4 pordevié Appesl Brief, paras 102-103, refering to Trial Judgement, paras 2007- 2003 2080.

“* Dordevi¢ Appeal Brief, para. 103, referring to Trial Judgement, fn. 1857, paras 643, 724, 7717, 822, 1075, 1095,

©1099.

86 pordevié Appeal Brief, para. 103.

47 Pordevié Appeal Brief, para. 104, referring to Trial Judgement, para. 2051.

| ) é
Case No.: IT-05-87/1-A 27 January 2014




2184

151. The Prosecution responds that Dordevi¢'s challenges should be summarily dismissed.”® Tt
contends that despite Pordevic’s clairﬁs to tﬁe ‘contrary, the Trial Chamber relied on a “wealth of
ev:ldcncc in finding that the MUP’s practice of confiscating and destroymg Kosovo Albanians’
identification documents- was a common and widespread occurrence.’” With regard to the
witnesses whose identification documents were ot confiscated, the Prosecution notes tha the Trial
Chamber considered that these individuals were subject to a series of acts that were intended to
instil fear arid persuade them to leave Kosovo.* The Prosecution also notes that in addition to the

" MUP’s destruction of idcntiﬁcation documents, the Trial Chamber considered six other factors in
finding that JCE members shared a comon purpose, namely: 1 dcmographic indications; (ii) the
build up and use of Serbian and FRY forces along with the arming of the non-Albanian civilian
population; (ifi) the patiern of crimes; (iv) the coordinated use of MUF and VJ forces; (v) the
disproportionate use of force in “anti-terrorist™ actions; and (vi) efforts to conceel the crimes agzinst
Kosovo Albanian civilians.*"' Farther, the Prosecution argues that Pordevié failed fo reference any
instance in which the Trial Chamber found that the dJsplaccmm;t of Kosovo Albanians was meant
to be temporary.** The Prosecution contends that Pordevié fails to identify the Trial Chamber’s
findings he alleges to be “inconsistent and inadequately reasoned” and this argument should
therefore also be sumpmarily dismissed.**® Tt also argues that Pordevic fails to substantiaie his claim .
that the Trial Chamber did not serutinise the intentions of the alleged JCE mcmbers_m

152. Dordevié rcphcs that the Prosecution ignores his contenl:lons that the Tral Chambcr was |
required to find that the JCE members shared a common goal of permanently expelling Kosovo
Albanians, and that the Trial Chamber failed to make such a finding. **

' B. Analvsis

153. The Appeals Chamber finds that Pordevi¢’s submissions misrepresent the Trial Chamber’s
findings. The purpose of the JCE, as found by the Tral Chamber, was not to permanently change
the ethnic balance of Kosovo, but to'demographically modify Kosovo “to ensure continued Scrbian .

coni:rol over the 1.;:»1-::wmce"‘145 by Wagmg a campalgn of terror against the Kosovo Albanian civilizn

38

Prosecution Response Brief, para. 86.

¥ prosecution Response Brief, para. 87,

Prosecution Response Brief, paras 90-91..

41 prosecution Response Brief, para. 89, refering to Trial Iudgcmnnt, paras 2009-2059, 2081-2108.
Prosecution Response Brief, para. 93,

4“3 Prosecution Response Brief, para. 92, referring to Dordevi¢ Appeal Brief, para. 104.

Prosecution Response Brief, para. 92,
P . ) |
65 . . i
/

5 Pordevié Reply Boef, para_ 27,
46 Trjal Judgement, para. 2003.
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population, which included deportations, forcible transfers, murders, and the destruction of religious - '
or culturalty significant property.“’- ' '

154. The Appeals Chamber considers that this goal does not require a finding that the ethmic

' balance be changed permanently, or that all members of the JCE shared the intent to permanently
remove _thé deoyo Albanians. As a matter of law, the objective or common purpose does not need
to be achieved in order for a trial chamber to conclude that a plurality of persons shared a common
purpose or that crimes were comumiited in- fortherance of a joint criminal enterprise.**® Therefore,
the Trial Chamber’s conclusion that the common purpose was o change the ethnic balance of
Kosovo to ensure Serb control over the province would still be reasonable even if thé shift in ethnic
balance was temporary and the purpose in fact not achieved. Moreover, in relation to the crimes
through which a common purpose is implemented, the_ Appeals Chamber stresses that the mens rea
of deportation and forcible transfer do not require an intention to displace the persons across the
border on a permanent basis.*® The Triél Chamber was therefore not required to enter such
findings. o o

155." Nevertheless, the Trial Chamber would not be prevented from relying on evidence of
permanent displacement in support of its conclusions. In this case, the Trial Chafnber was clearly
cognisant that evidence of preventing the return of the Kosovo Albanian populajioﬁ indicated the
common purpose of changing the ethnic balance of Kosovo and ensuring Serbian control. The Triat
Chamber found that the only reasonable inference as to the intent behind the policy of seizing and
destroyiné identification documents and vehicle licences and plates, for example, was “fo prevent
the Kosovo Albanians from proving their identities as citizens with the right fo return”*® The Trial
Chamber was “satisfied that this constitute[d] strong evidence of a criminal plan to expel the
Kosovo Albamian population from Kosovo”.*! The Appeals Chamber finds that there was no gapin |
the Trial Chamber's analysis. . | '

156, .The Appeals Chamber further finds that the Trial Chamber’s conclusion that the seizare of
identification documents and vehicle licences and plates amounted to a widespread and systematic

47 See Trial Judgement, paras 2003, 2007, 2128, 2130-2153.

M See Vasiljevicd Appeal Judgement, para. 100. - - ‘

“%  Frajisnik Appeal Judgement, para 304. See 2lso Staki¢ Appeal Judgement, paras 278, 307; Brdanin Appeal
Tudgement, para. 206. : :

0 Tral Judgement, parz, 2080 (emphasis added). The Trial Chamber found umpersuasive Dordevic's argument that
the documents were not actmally lost since Kosovo Albanians could simply reapply for replacement documents,
because that would entail reapplying to the same forces that had originally confiscated them and the Serbian
government, bad ordered that personal identification numbers would not be re-issued “until forther notice™ (Foal

Tudgement, para. 2079). '
% i ) ) {j
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policy is not undermined by the fact that the identification documents of af least eight persons were
not seized.** In reaching its. conclusion on the existence of such a practice, the Tral Chamber
relied on ample evidence that in March and April 1999, MUP forces confiscated and destroyed the
idenfification doctuments, and, at times, vehicle licences and plates, of individuals who were
expelled from a mumber of towns and villages,** It further relied on the fact that the practice took

place in almost all municipalities in Kosove and that people travé].liug in convoys were asked for

their jdentification documents multiple times at designated checkpoints, and again at the border
crossing.*>* The Trial Chamber was presented with overwhelming evidence that people crossing the
border in refugee convoys wére instructed to give up their identification documents, vehicle
registration, and licence plates at the crossing.”> Based on the evidence of two witnesses, the Trial
Charber found that in Jume 1999, MUP officers purposefully bumed a large mumber of
identification documents, pasépoxts, and applications for passports in Pristina/Prishting.**® The Trial
Chamber noted that although the trial record contained no written orders directing the MUP and the
VI to confiscate documents, Witness K54 gave evidence that it was “common knowledge” that
there were orders for the police and the VI to confiscate Kosovo ‘Albanians’ identification

documents at the border and burn them, in order to prevent them fn_)m claiming that they were from .

Kosovo.*S” Witness K89 testified that he received an order to destroy identification documents of
Kosovo Albanians and that he also witnessed identification documents being confiscated and
destroyed by the VI 458 Eurthermore, the Trial Chamber also considered and found unreliable the

evidence of Defence witnesses who claimed not to be aware of any such practice or who claimed

41 Tria) Judgement, para. 2080.

42 Gee Pordevié Appeal Brief, para. 103.

3 Trial Judgement, paras 2072-2073. . .

44 Trial Judgement, paras 2072-2073, 2080. See also Trial Judgement, para. 2077, discussing the credibility of
Defence witnesses who denied being aware of the practice to seize identification documents or that doctuments
were seized by the VI and MUF forces. ) .

45 Trial Judgement, paras 530-531 (unclear how many persons, as witnesses pave inconsistent evidence: 8,000,
10,000, or 4,000-5.000 (Trial Judgement, fn. 1943)), 700 (several thousands), 739 (andefined how many persons,
however the evidence is that the convoy was fransported to the border by 20 busees and truck that made several
fides (Toal Judgement, paras 736-738)), 905 (300 persons), 906 (7,000-8,000), 50% (10,000-15,000).
See Fxhibits P281, p. 3 (aboat 10.000-12.000 weze in the convoy; there was a basket at the border where people
bad to throw the idenfification documents in); P499, pp 4458-4455, 4484 (there is no indication of numbers,
however the convoy crossing over the border took so long and was so crowded that it took the witness three hours
fo advance approximately 50 meters. At the border there were baskets where the refugees had to throw in their
identification documents before crossing the border); P628, pp 4156-4157 (a Little Iess than 20,000); K81, 15 May
2008, T. 45454546 (“approximately a thonsand”). .

5 Tral Fudgement, paras 2075-2076, refeming to Richard Ciaghinsld, 25 May 2009, T. 5290-5291, Karol John
Drewienkiewicz, 23 Jin 2009, T. 6399, Exhibits P832, p. 10, P833, pp 32103211, P834, pp 6848-6849, P997,
pp 7816, 7822, 7994-7996.

47 Trial Judgement, para. 2078, referring to Exhibit P784, p. 2. )

458 Trial Judgement, para. 2078, referring to Exhibit P1274 pp 9124-9126, 9154-9155, 9186, K8O; 26 Aug 2009,
T. 8476-B478. o :
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that there was oo such praclice.459_ While the Trial Chamber recognised that the eight witnesses
referred to by Pordevi¢ did not have their identification documents seized, the Appeals Chamber is
satished that based on its extensive amalysis of the evidepce, the Trial Chamber reasonably
concluded that the practice of seizure of identification documents and vehicle licenses and plates
existed and was widespread and systematic.*® | '

157, Tnrelation to Dordevi¢’s argament that the Trial Charaber failed to consider and exclude the
ﬁossibi]ity that instances of destruction of identification documents were equally consistent with
“hostility and iﬂ-discip]iné” amongst low ranking members of the VJ aﬁdlor MUP rather than proof |
of a high level policy,*" the Appeals Chamber recalls that a trial chamber does not have to discuss
other inferences it may have considered, as 1011§ as it is satisfied that the inference. it retained was
‘the only reasonable one.*? Besides disagresing with the Trial Chamber’s' finding, Pordevic has

failed to point to aﬁy evidence on the record supporting his theory and to demonstrate how the Trial
Chamber erred. His argument is therefore dismissed.*?

158. The Appeals Chamber further finds mnpersuasive Dordevié's contention that the Trial
Chamber’s findings are “inconsistent and inadequately re:asdned”, becduse it made “impreéise
references to ‘genior leadership’ or [...] ‘FRY and Serbian governments’” instead of “scrutinising”
the intention of the alleged JCE members.** First, the Appeals Chamber recalls that in order to
establish thal: a plurality of persons shared the common purpose,"’ﬁs the Tdal Chamber was not
required as a matter of law to scfutinisc the intention of each JCE 111.1&:,1111_33:.4615 Further, it Wa;s .
-entitled to infer, as it did, that the JCE members shared the common plail based on circumstantial
evidence, including the fact that they acted in unison.*’ Furthctmore, Pordevié ignores the Trial

49 Tria]l Tudgement, para. 2071, referring to Defence Closing Brief, paras 351-352, 355 and 358. See also Tral
- Judgement, paras 2007-2008, 2072-2080 (citations omitted). The Appeals Chamber notes that the Trial Chamber
&d ot estimate the number of those whose identification documents were seized, however, it did estimate thet at
least 200,000 Kosovo Albanians were deported from the specific locations listed in the indictment from 24 March
to 20 Jupe 1999 (Trial Judgement, para. 1700). o
Trial Judgement, para. 2080. The Trial Chamber found that this was sfrong evidence and not, as Dordevi€ arguss,
the strongest indication of a plan to prevent the Kosovo Albanisans from returning (Trial Judgement, para. 2080.)
Contra Dordevié Appeal Brief, paras 102-103.
Pordevi¢ Appedl Brief, para. 103.

Krajisnik Appeal Judgement, para. 192. See Trial Judgement, paras 2080, 2130. See also Trial Judgement,
para. 2077 (dealing with the credibility of Defence witnesses who claimed they did not know of any such policy).
See supra, para. 20. - : ’

Pordevié Appeal Brief, para. 104. See Trial Indgement, paras 2126-2128.
Brdanin Appeal Tudgement, para. 430, and references cited therein. Ses supra, pasas 138-139, 141; infra, pata. 175. .
See Krajismik Appeal Judgement, fn. 418, and references cited therein; Brdanin Appeal Judgement, para, 430, and

references cited therein. Sec also supra, para. 141,

Trial Judgement, paras 2025-2026, 2051, 2126-2128. See Krajisnik Appeal Judpement, fn. 418, and references

_cited therein. See also supra, para. 145. N
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Chamber’s other relevant ﬁnr:lings.463 As discussed in other parts of this Judgement, the Trial
Chamber clearly identified the core members of the JCB,*® discussed extensively and in detail the
command structure coormnanng the actions of the Serbian forces in Kosovo, set out the role of the

identified JCE members in this strocture,”’® and found that the evidence supported a finding that

they acted in unison to implement the JCE.“" Pordevi¢’s argument is therefore dismissed.*”

159. In Yight of the above considerations, the Appeals Chamber finds that Bordevi< has failed to
show that no reasonable trier of fact could conclude that a shared common plan existed with the
purpose to modify Kosovo’s ethnic balance and ensure Serbian control over the territory by waging
a campaign of terror and violence against the Kosovo Albanian population. '

C. Conclusion

160. In light of the foregoing, the Appeals Chamber dismisses Pordevi€'s fifth ground of appeal -

in its entirety.

% Qee Pordevié Appeal Brief, para 104, refermng to Trial Judgement, para. 2051, See Trial Jodgement,
paras 2126-2128. . ) .

“® See supra, paras 111, 127, 145. See infra, para. 166.

40 See infra, paras 166-169. -

471 See supra, paras 139, 145. The Appeals Chamber notes Dordevic suggestion in passing that the Trial Chamber also

failed to establish the alleged JCE members® intent to commit aurders and persecutions of Kosovo Albamians

(Dordovié Appeal Brief, para. 106). This argument will be addressed later in this Jodgement (see infra,

paras 188-193, 198-207). Whether Dordovi€ posscssed the roquisite intent will be addressed later in this Judgement

(see infra, paras 463-514). - : :

See supra, para. 20.
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VIIL DORDEVIC’S SIXTH GROUND OF APPEAL, IN PART: ALLEGED
ERRORS WITH RESPECT TO ATTRIBUTING PERPETRATORS’ CRIMES
' 'TO JCE MEMBERS

A. Introduction

161. The Trial Chamber found that the JCE members shared the common plan to change the -
ethmic balance of Kosovo in order 1o ensure Serbian control by waging a campaign of terror against '

the Kosovo Albanian populauon through murders, deportation, other inhumane acts (forcible
transfers) and persecutions (through murder, deportation, forcible transfer, and wanton destruction
- of religious sites)."™” As recalled earlier, the Trial Chamber found that this campaign was
implemented by the Serbian forces against Kosavo Albanians starting in 1998 before the JCE had
come into existence by mid-January 1999 and continuing tbroughout the war.”’

B. A rguments of the parties

162. As part of tﬁc submissions in his sixth ground of appeal, Pordevi¢ contends that the Trial
Chamber failed to establish and!or provide Ieasonmg as to “how each phymcal perpetrator was used
to commit the crimes that thcy committed”,*”” thes extending his joint criminal enterprise habﬂlty
far beyond the jurisprudence of the Brdanin and Kra]wmk Appeal Judgements. %75 He adds that the
Tral Chamber's approach in this regard is too vague and is phrased ambiguously as the Trial
Chamber SJmply concluded that the vast majority of the crimes, but not all of them, were part of the
common pirpose 477 Pordevi€ argues that in so domg, the Trial Chamber failed to demonstrate the

rcqu.lred ink for each crime site."”®

163. The Prosccﬁﬁon responds that the Trial Chamber property applied the law and found- that
JCE members controlled MUP and VJ structures and used them in coordination to implement the
JCE.*" The Prosccution argues that the Trial Chamber properly convicted Dordevi€ after having
_made the necessaiy findings in relation to: (i) the nature of the common plan; (i) how the JCE
members used the physical perpetrators to implement it; and (jii) which crimes fell within the

B Trial Judgement, paras 2126-2128, 2130, 2136, 2138-2145, 2151-2152.

" 4" Gee supra, para. 86.

% Pordevié Appeal Brief, para. 126.

16 Dyorfevié Appeal Brief, para. 126; Appeal Hearing, 13 May 2013, AT. 173.

4T Pordevic Appeal Brief, paras 127-128, referring to Trial Jndgement, paras 2051, 2069, 2128 2132, 2136.
B Pordevié Appeal Brief, paras 127-128, referring to Trial Tudgement, paras 2051, 2069, 2128, 2132, 2136.
“®  Progecution Response Bricf, paras 105-106.

" -
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common plan.m The Prosecution argues that Dordevié fails to show that. no réasonablc trial
chamber could have reached this conclusion.***

164. Dordevi€ replies that. based on the case law, merely identifying a physical perpetrator’s
apparent affiliation (e.g. MUP or VI) without showing who used that physical perpetrator is
insufficient, 2 Finally, be submits that in any evént the Trial Chamber applied the wrong standard,

becanse it suggested that the crimes were committed as a result of “vague language in orders™.*®

C. Analysis

165. The Appeals Chamber recalis that all members of a juint criminal enterprise are responsible
for a crime commitied by a non-member of the joint criminal enterprise if it is shown that the crime
can be imputed to at least one member who acied in furtherance of the common plan when using
' the non-member** The establishment of the link between the crime in question and the joint
criminal -cnterpﬁsc member is to be asscsﬁcd on a case-by-case basis.”®® As a matter of law, there is
no requirement that a' trial chamber demonstrate “how each physical' perpetrator was used to
'eomumit the crimes” in order to establish such link, provided that the trial chamber identifies how
one or more members. of the joint cnmmal enterprise used the forces to which these physical

perpetrators belonged in furtherance of the common plzsm.436 '

166. The Trial Chamber identified the following individuals as members of the JCE: Sloimdan
Milogevié, President of the FRY; Nikola Sainovié, Deputy Prime Minister of the FRY responsible
for Kosbvo; Vlajko Stojiljkovié, Minister of the Interior; Vlastimir Dordevi¢, Head of the RIB;
Radomir Markovié, Head of the RDB; Sreten Luki¢, Head of the MUP Staff for Kosovo;
Stevanovié, Chief of the RJB Police Administration; Dragan Hlié, Chief of the RIB ‘Crime Police
Administration; Dragoljub Ojdani¢, Chief of the VI General Stﬁfﬂ_Supremc Command. Staff;
Nebojia Pavkovi¢, Commander of the VI 3" Army; and Viadimir Lazarevié, Commander of the
Pristina Corps.®" ' '

Prosecution Response Brief, paras 106-111.

Prosecution Response Brief, para. 111

Bordevié Reply Brief, paras 29-30.

Pordevié Reply Brief, para. 35.

Kraji¥nik Appeal Judgement, paras 225, 235. :

Marti¢ Appeal Judgement, paras 168-169; Brdanin Appeal Tudgement, paras 413, 418; Krajifnik ‘Appeal
Jodgement, paras 225-226. See also’ Krajiinik-Appeal Judgement, paras 235-237. . _

See Krajiinik Appeal Jndgement, parag 235-237. Contra Dordevié Appeal Brief, para. 126 (emphasis in original).
Trial Fodgement, para. 2127. .
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167. Tt further concluded that VI, MUP, and associated forces that physically committed the -
cimes “were used by JCE members, in coordination, to jmplement the common plan”.*** In
reaching this conclusion it found that the Joint Command coordinated the actions of the VI, MUP,
and associated forces in Kosovo before and during the Indictment period,”® The Trial Chamber also
held that the command bodies of the VI (being the Supreme Defence Council, the VJ Collegium, as
‘well as the Jeadership of the VJ 3 Army and of the Priftina Corps in particular) and of the MUP
(being the MUP Staff in Priftina/Prishtiné, the MUP Collegium, the chicfs of the RDB and RIB,
and withis the RIB the heads of the Police Administration and Crime Police Administration) “who
confinned to exercise their powers of anthority and control over the forces under their command,
including Special Police and Special Anti-Terrorist Units (“PJP” and “SAJ”, respectively), were

responsible for implcmsnﬁhg the plan for the use of the forces in an operational sense™. "%

168. The Trial Chamber also set out in great detail the hierarchical structure and functioning of
“the VI and MUP forées present and/or deployed in Kosovo, as well aspammﬂl'rary or volunteer
forces.*®! These forces included for the MUP: the RJB, under the control of Bordevié,” the most
important organisaﬁo-nal units of which were the Crime Police Administration, headed by Dragan
Yli¢, and the Police Administration, headed by Stevanovié;*”® the Secretariat for Interal Affairs
(“SUP”) (composed of the OUP), all subordinated to the RYB*** and whose operations were planned
and coordinated by the MUP Staff in Pristina/Prishtiné headed by Luki¢;* the PJP, under the
" control of Dordevié;496 the SAJ, under the conirol of Pordevié:*” and the RDB, directed and
controlled by Slobodan MiloSevi¢ through its Chief, Markovi€.**® For the VJ, the primary unit in
Kosovo was the Pristina Corps, an element of the VI 3" Army, with a headquarter in

‘88 Triz) Tndgement; para. 2051. See also Trial Judgement, paras 2036, 2128.

¥ Trial Judgement, paras 252, 241, 2051. The Appeals Chamber recalls the Trial Chamber’s previous finding that
members of the Joint Command included the following JCE members: Nikola Sainovié, Viastimir Dordevic,
Nehojia Pavkovié, Sreten Lukid, Viadimir Lazarevié (Trial Judgement, para. 239. Sec also Trial Tudgement,
para. 241). ' . . '

40 Trial Judgement, para. 2051 The Trial Chamber further considered: the testimony of V] witnesses who testified
they were ordered to expel Kosovo Albantans or to bum villages (Trial Tudgement, para. 2007); orders issued by
the VI General Staff, 3 Army command on the use of the VI in coordination with the MUP prior to NATO
intervention (Trial Judgement, para. 2018); Dordevi€'s dispatch for the call and registration of volunteers to bolster
the MUP for the forthcoming mopping up operations (Trial Indgement, paras 2020-2021); and its finding on a joint

- decision to use paramilitaries together with the MUP (Trial fudgement, parz. 2021).

¥ Trial Fadgement, Chapter IV, .

2 Tria] Judgement, paras 40-45, 1892, 1898, 2154, 2171.

% Tral Judgement, paras 41, 60. -

4% Trial Judgement, paras 46, 48.

4 Tal Judgement, paras 49, 1897,

496 Tra] Judgement, paras 61-63, 1892, 1898, 2154, 2171.
“7 Tral Judgement, paras 71-72, 1892, 1898, 2154, 2171
4% Tria) Judgement, para. 79. The RDB included the JSO, headed by Franko Simatovic (Trial Tudgement, para. 80).

. 72 : : {
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Pritina/Prishting ® Tt was headed by Lazarevié, who responded to the Commander of the
3 Aﬂny,.Pavkovié.sm Tn addition, there were two special forces that dealt with anti-terrorist
activities: the VI 72* Special Brigade and 63 Parachute Brigade, directly subordinated to the VI
General Staff, inder the control of Ojdanié.>"" The Trial Chamber also found that Dordevié, as
. Head of the RJB and as Assistant_ Minister, had de jure powers an-d exercised effective control ovef
the police in Kosovo who perpetrated the majority of the crimes against Kosovo Albanians during
the Indictment period, including reserve and regular police, the PIP, SUP, and the SAT 02

165, Tn sum. tbo Tial Chamber identified which MUP and VJ urits and/or departments wers

active in Kosovo during the relevant time, the leaders of these nnits in the operational sense, and

how these persons were linked to the higher command bodies of the MUP and VI in Belgrade. It

found that the MUP forces active in Kosovo were ﬁlﬁmatcly rcsponﬂing to Pordevi€, directly or
through other JCE members present on the g:rqund., such. as Loki€, Stevanovi¢, and rDragan Tg. It
further found that the V7 units ultimately responded to Ojdanié, either directly or through other JCE
mermbers on the ground, sach as Pavkovié and Lazarevié. The Tral Chamber identified to which
anits of the VT or MUP the paramilitary/volunteer units were associated or re-subordinated.”” The
Trial Chamber thereby established that the physical perpetrators were under the responsibﬂity or

command of several individuals it explicitly identified as the core JCE members. The Appeals -

Chamber recalls that the link between the physical perpetrator and a joint criminal enterprise
member need not be direct but may be indirect, i.e. established based on the hierarchical structure of
the forces involved in-the perpetration of the crimes.”™ The Appeals Chamber therefore finds that

% Tzl fudgement, para. 158.

" 30 Tria] Judgement, paras 158, 166. .
SO0 Trial Tudgement, paras 155, 157-158, 164,166, As for the paramifitaries, sce Trial Judgement, paras 205, 208-209,
- 214, 216; infra, Section X.F,

92 “Trial Judgement, paras 1892, 1898, 2154, 2171.

% Trial Judgement, paras 204-207, 1231-1261 (Scorpions), 208-211 (Arkan’s Tigess), 212-215, 938-1012 (White '

Fagles), 216 (Pauk Spiders). .

54 Ses Martic Appeal Judgement, paras 174-181, referring to Marti¢ Trisl Judgement, paras 135, 140-143, 155,
159-160, 445446, 453-455, where the Trial Chamber found that a link between Wartié and the physical
perpesrators was established mainly on the basis of: (1) the herarchical structure within the JNA, the police and

other Serb forces active on the territory of the SAQ Krajina and the Republic of Serbian Krajina; (i) Marti¢'s

general role as the Minister of Interior, his absclate authority over the MUP and his control over the armed forces -

of the SAQ Krajina; (jii) the cooperation between the TO, the INA, the Milicija Krajine and the armed forces of the
SAQ; (iv) the control over the INA and the TO by othex members of the JCE; and (v) Marti¢’s conduct and mens
rea. See fusther Martic Appeal Tdgement, paras 187-189, 195, 205-206, referring to Marii¢ Trial Judpement, paras
“174-181, 202-203, 244-247, 266, 274-275, 281-288, 204, 443-444, 446, 450-454, where the Trial Chamber referred

to evidence establishing that some armed men identifying themselves as “Marti€’s men”, “Marti¢’s Militia", or -

“reserve forces, Marti€’s troops or Marti€’s army” wearing umiforms like those of the army were, in fact, INA or
TO soldiers, or members of the Milicija Krajina, or were at least acting in concert with the JNA to commit crimes
that feIl within the JCE. See also Krgjinitk Appedl Judgement, para. 226; Brdanin Appeal Judgement, para. 413;
Marti¢ Appeal Judgement, para. 169, holding that the cstablisbment of a fink between a physical perpetrator — who
is 2 non-member of the JCE — and 2 member of the JCE is a matter to be assessed on a case-Dy-case basis.

3 : .
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the Trial Chamber established the neccssafy link between the physical perpetrators and several ICE -
members. ‘

170. The Appeals Chamber further notes that in the section of the Trial Judgement discussing the
crimes alleged in the Indictment, the Trial Charnber detailed which Serbian forces were engaged in
each municjpality and described the orders by which these forces were deployed.’®

55 Fgr the municipality of Orahovac/Rahovec: Tral Judgement, paras 450-455, 478 (Bela Cricva/BellackrkE), 501
. (Mala Kma/Krushé-e-Vogél), 515 (Velika Kruia/KrushE-e-Madbe  and Nogavac/Nagave), 533-534 .
(Celina/Celing). For the municipality of Przen: Trial Judgement, paras 563-564 (Prizren town), 572
(Dusanovo/Dushanové), 581-582 (Pirape/Pirane), 590-592 (Landovica/Landovicg), 597 (Srbica/Sérbica). For the
municipality of Srbica/Skenderaj: Trial Judgement, paras 610, 644, 649, 651. For the municipality of Swuva
Reka/Suhareks: Trial Judgement, paras 633, 658, 652 (Suva Reka/Suharek® town), 704 (Pecane/Peqan), 708
(Tmje/Texmjc), 714, 716, 718 (Belanica/Bellanict), 727 (Budakovo/Budakov). For the mumicipality of Pec/Peje:
Trial Jodgement, paras 742 (Pe/Peje town). For the mmnicipality of Kosovska Mitrovica/Mitrovice: Trial
Judgement, paras 766-767, 774 (Kosovskn Mitrovica/Mitrovicg), 786, 789, 791 (Zabare/Zhabar). For
Priftina/Prishting: Trial Judgement, paras 797, 800, 816-817, 819, B23, 825, 828. For the mumicipality of
D:zkovica/Gjakove: Tdzl Judgement, paras 973, 925 (Pakovice/Gjakové), 948950, 953, 955, 1002-1010
 {Carragojs, Brenik and Treva Valleys — Operation Reka). For the municipality of Gojitane/Gjilan: Trial Judgement,
paras 1013, 1041, 1054, 1056. For the mumicipality of UroSevac/Ferizaj: Trial Jodgement, paras 1062-1063. For the
municipality of KaZanik/Kaganik: Trial Judgement, paras 1105, 1127, 1134. For the municipality of Decani/Degar:
Trial Judgement, paras 1144, 1157-115. For the municipality of Vogitm/Vushtri: Triel Tndgement, paras 1162,
1165, 1218 (Vuditm/Vushimi tows), 1169 (Donji Svracak/Sfaragak-i-Poshtém), 1176, 1182 (Donja
Sudimlja/Studime-¢-Poshtme), 1213 (Smrekovnica/Smrekomict), 1215 (Dobra Luka/Dobgrlluke). For the
municipality of Podujevo/Podujevé: Trial Iudgement, paras 1223, 1225, 1230, 1239, 1261.
For example, when discussing the operation carried out by combined VJ and MUP forces in Orahovac/Rahovec,
the Trial Chamber found that: ) .
[oln 23 March 1999, the Joint Command for Kosovo issued an order assigning clements of a
reinforced VI Priftina Carps, comprised -of the 549™ Motorised Brigade, the 243 Mechanised
Brigade and the 202" logistics base, in cooperation with the “armed non-KLA population”, to
andertake an opgration to provide support in *“blocking, crushing and destroying” the KLA forces
in the general areas of Orahovac/Rahovec and Velika Krufa/Krushé-e-Madhe (Trial Judgement,
para. 450). . .
Tn line with this Joint Command order, on 23 March 1999, BoZidar Deli¢, commsander of the 549™
Motarised Brigade, znd the direct subordinate of Yientepant-General Vladimir Lazarevié¢ who then
cornmanded the Priftina Corps, ordered the 37% Company of the Ni§ PIP of the MUP, the 4®
Company of the Prizren PIP of the MUP and the 4" Company of the Pakovica/Gjakové PTP of the
MUP to act in coardination with the 549" Motorised Brigade (Trial Tudgement, para. 451).
Following the operational activity throughont the Orahovac/Rahovec municipality{...] reparts-to
the Pri%tina Corps Command were received that confinmed that VI and MUP forces were present
in the municipality between 25 March 1999 and 3 Apdl 1999. [...] It was recorded that during the
operation that took place in the municipality from 25 March 199% arouad 2000 members of the
Serbisn forces were deployed, some 1020 of which were members of the MUP. VI units involved '
in the opsration (in the mumicipality of Orabiovac/Rahovec) included: the 101™ Military Termitorial
Detachment, the 243 Motarised Brigade, the 15% Armoured Brigado, the 120" Mortar Company,
and the 2* Motorised Battalion. The MUP forces deployed in the aree of the operation as of
25 Miarch 1999 jnclnded: the 37% Ni PJP detachment, the 23" PJP detachment, the 5™ Company
of the Prittima/Prishting PJP and the 4* Company of the Dakovica PIP detachment (Trial
' Todgement, para. 455. Sce also Trial Judgement, paras 450-454 (detailing the deployment orders)).
The Trial Chamber then detailed the evidence of the activities of these forces when it discussed the events alleged
in the Indictment (Trial Tudgement, paras 456-554). .

S 4 .
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D. Conclusion

171. In conclusion, the Appéals Chamber is not persnaded by Dordevic’s suggestion that the
Trial Chamber was required, and failed, to establish “how each physicai perpetrator was used to
commit the crimes”™ when attributing criminal responsibility to him pursuant to the joint criminal
enterprise doctrine for crimes committed by non-members of the joint criminal enterprise. The ‘Trial
Chamber was required to establish: (i) that the alleged crimes were committed; (i) who were the
physical perpetrators of the crimes (individual, group, or unit); (iii) that the crime fell within the
common criminal purpose; and (iv) that at least one JCE member used the physical perpetrators m
furtherance of the common plan. ™ As described above, after an extensive and detailed analysis of
the evidence, the Trial Chamber established that the crimes were committed, jdentified the physical
perpetrators (in this case wvpits of the VJ, MUP, ‘_ and associated forces), estabﬁshed who was
responsiblc for or in command of these forces, established that the acts of the physicél'perpeu'ators
were the' direct consequence of the orders and directions of those it identified to be in comrand,
and established that those in command were JCE members. In doing 50, the Trial Chamber followed
the jurisprudence of the Brdanin and Krajifnik Appeal Fudgements. Pordevic has failed to show
how the Trial Chamber went beyond or extended such jurisprudence. Further, Bordevi¢ has not

chown that the Trial Chamber failed to establish the required link, i.e. how a JCE member ordered -

the deployment of the forces 0 which the physical perpetrators of the crimes belonged, in order to
jmplement the common plan.

172. The Appeals Chamber therefore dismisses Dordevié’s sixth ground of zppeal, in part.sng

%% Pordevi¢ Appeal Brief, para, 126. .

S Gee Krajifnik Appeal Judgement, paras 225-226, 235-237; Brdanin Appeal Judgement, para. 410-414. Sec also
Marti¢ Appeal Tudgement, paras 1269, 183-189. : :

5% See also supra, paras 59-72, where the Appeals Chamber dismisses the remainder of Bordevié’s sixth ground of

appeal.
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IX. PORDEVIC’S SEVENTH GROUND OF APPEAL: ALLEGED ERRORS
WITH RESPECT TO THE FINDING THAT MURDER AND PERSECUTIONS
| FELL WITHIN THE JCE

A. Introduction

173. The Trial Chamber found that the JCE members shared the commen plan to modify the
ethnic balence of Kosovo in order to ensure Serbian control, by waging a campaig;n of terror against
the Kosovo Albanian population, which included murders, deportations, other inhumane acts
(forcible transfers), and persecutions (through murder, deportation, forcible transfer, and destruction
of religious or culturally significant property).sog '

-174. The Trial Chamber based its conclusion on, infer aILa, the evidence of: (i) the establishment
of the Joint Command;*'° (ii) minutes of the meetings of the VI Collegium, the Supreme Defence
' Council, the V General Staff, the MUP Collegium, and the MUP Staff for Kosovo, during which
joint VI and MUP opar:itioﬁs were planned and ordered;®'! (i) such orders being issued,
impicmcnted on the ground, monitored, and reported on;>** (iv) the “build-up” and use of the VJ,
MUP, and associated forces in violation of the October Agreements;" (v) the coordinated use of
the VJ, the MUP, and the associated forces; (vi)' the pattern of crimes committed by these forces
when taking over and entering villages;™™ (vii) ﬂic plan and conceaiment of bodies of Kosovo
Albanian civilians killed during these operations;™™® (viii) the disproportionate use of force;”"” and
(ix) the attitude of key political and military leaders.>*

175. Particularly, the Trial Chamber found that although the orders and directives regarding these

joint operations did not explicitly order the armed forces to commit crimes, their “calculated -

imprecision allowed, indeed encouraged, m interpretation that included the execntion of KLA
fighters, suspected KLA fighters and people perceived as KLA supporters and the ‘clearing’ of

5 Trigl Fudgement, paras 2126, 2128, 2130. See also Trial Judgement, paras 21362143, 2151-2152.
510 Trial Fndgement, paras 2126-2127. See also Trial Judgement, paras 226-237. -

SU Trig) Indgement, paras 2126-2127, 2134, See also Triat Judgement, paras 2023-2024.

2 Triz]l Judgement, pares 2126, 2132-2136. .

3 THa) Judgement, paras 2010-2026.

54 Tris] Jodgement, paras 2036-2051.

S5 Tria] Judgement, paras 2027-2035, 2036-2051, 2129-2130, 2132-2135. The Trial Chamber found that the VJ would. .

secure- the perimeter of the village or area under attack and provide artillery support if needed, while the MUP
forces would engage in infantry assault (Trial Judgement, para. 2037). See also Trial Judgement, Chapter VI,

516 Trial Judgement, paras 2111-2117. :

57 Trial Judgement, paras 2052-2069.

518 Trial Jodgement, paras 2023-2025, 2062.
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entire swathes of temitory of Kosovo Albanian residents, across the borders, by all means
available” ' The Trial Chamber therefore concluded that: '
[tlhe scale of the operations across Kosovo, the paftern of crimes commitied against Kosovo
Albanian ‘civilians, and the miltitade of different vmits of the VJ and MUP involved in soch
actions persuade the Chamber that there was a plan. involving a plurality of persans, to modify the

demographic balance of Kosovo by a campaign of terror and violence, and that these persons
participated in the common purposs and shared the inteat to commit such comes’®

176, Pordevié submits that the Trial Charaber erred in concluding that the crimes of murder and
persecutions (through deportation, .forcible transfer, and destruction of religious sitcsi) fell within the
JCE, becatise the Trial Chamber failed to cstablish that each mermber of the JCE shared the requisite
mens rea.’?" The Appeals Chamber will first consider his submissions in relation to murder and

then his submissions in relation to persecutions.

B. Alleged errorin concluding that the crime of murder was part of the JCEK

1. Arguments of the parties

177. Dordevié takes issue with the fact that, while in the Milutinovic et al. case it could not be
established that §ainovié, Ojdanié, Pavkovié, Lazarevié, or Lukié had the intent to murder, the Trial
Chamber in the present case “utilized the orders and commands of these men to manifest an
inference of intention 1o murder that was then transferred to the JCE and Dordevi¢”.”” Dordevic
refers to the conclusion in the Milutinovic et al.l Trial Judgement, purportedly based on the same
facts, that there was no clear pattern of murder® Pordevié argues that had murder been within the

519 "Prial Judgement, para. 2132 (empbasis added). The Trial Chamber furthier foupd that:

the VT and MUP forces implemented [these orders and directives] m the majority of cases in a

manner that encompassed the forced expulsion of Kosovo Albantan civilians from their homes, the

burming of Albanian houses, villages and property, the killing of Kosovo Albanian civilians,

particularly men and boys of fighting age, and the execution of captared KLA fighters (Trial

Tudgement, para. 2133). . _ : ‘

Thess joint operations involved eradicating the KLA by killing its members, clearing arezs of

 KLA or NATO suppart systems in anticipation of 2 NATO ground invegion, and killing or

removing the Kosovo Albanian civilian population from areas, in many cases moving them across

the border so that they were no longer part of the population of Kosovo. In order to achieve these

goals, forcible transfer, deportation, murdez and the destroction of homes and villages, as well as

religious or culturally significant proparty of the Kosovo Albanien civilian population were.

imtendsd 26 4 means to iriplement the plan (Trial Judgement, para. 2135).
50 Trial Judgement, para. 2128. :
2t Dordevid Appeal Brief, paras 130, 132-133, referring fo Tadi¢ Appeal Judgement, paras 197, 220, Brdanin Appesl

Todgement, paras 365, 418, Milutinovic ef al. Trial Judgement, vol. 1, pera. 109, Kvodka et al. Appeal Judgement,

para. 110. Sce also Dordevié Appeal Brief, para. 136, . :
Dordevic Appeal Brief, para. 137. . :
Dordevit Appeal Brief, para. 136, referring to Militinovié et al. Toal Judgement, vol. 3, para 94, adding that the
Trial Chamber in the present case recogmised this conclusion but only in its consideration of sentencing (Pordevic
Appeal Brief, fn_ 191, referring to the Trial Judgement, para. 2227, fa. 7435).
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intended JCE, a far larger number of individuals would have been killed throughout Kosovo and

there would have been mare instances of mass killings.* Instead, the Trial Chamber found that the
“murder” of at least 724 individuals was established in ten locations in Kosovo,”™ involving only
7 out of 14 mﬁnicipa]iﬁes, and occurring mostly in id]jagcs rather than major cities.”™ Dordevié
also argues that the Trial Chamber’s alternative finding in relation to his mens rea pursuant to the
third category of joint criminal enterprise is ambiguous and suggests that the inference remained
" that Dordevi€ and other members of the JCE did not intend to kill.™™ |

178. The Prosecution responds that since the Trial Chamber was not bound by findings made in |

the Milutinovic' et al. case, Pordevi¢’s argument should be dismissed.™®® The Prosecution forther
responds that the Appeals Chamber should summarily dismiss Dordevic’s argumént that a larger
number of people needed to be killed throughout Kosovo in order for the Trial Chamber to find that
murder fell within the scope of the JCE.* The Prosecution submits that Bordevi¢ fails to explain
how many persons should bave been killed for the Trial Chamber to make such 2 finding, and
argues that there is no minimmum number required.” Moreover, Dordevi¢ “ignores the Trial
Chamber’s findings that murder was ‘@ central element of the campaign of terror,’ often e;ﬁployed

‘to cause Kosovo Albanians to leave Kosovo”’,531 and suhstitites his own evaluation of the - .

evidence for that of the Trial Chamber.”*> Finally, the Prosecution argues that the Tral Chamber’s
findings on the third category of joint criminal enterprise were made in the alternative and are not

ambiguous.*®
2. Analysis

179. The Appeals Chamber understands that there are three underlying arguments at the core of

Dordevi€'s submission that it was unreasonable for the Trial Chamber in this case to conclude that

™ Pordevié Appeal Bref, para. 134; Dordevic Reply Bricf, para. 36. Pordevi¢ also contends that mass killings in
Kosovo were relatively rare compared to other conflicts (Pordevié Appeal Brief, para. 134).

S5, Pordevic Appeal Brief, para. 134, referring to Trial Tudgement, para. 1780. :

2 DPordevi¢ Appeal Brief, pare. 135.

52 Dordevic Appeal Brief, para. 138, fo. 196; Dardevié Reply Brief, para. 39, Dordevic also submits that the fact that
the Trial Chamber made alterative third category of joint criminal enterprise findings, suggests that the Trial
Chamber was “not sure that he intended to kill” ®ordevié Appeal Brief, para. 138, fn. 196). Therefore, be argnes
that the inference that he did not have the requisite intent for murder ‘was equally open to the Tral Chamber on the
basis of its own factual findings (Dordevi€ Appeal Brief, para. 138, referring to Trial Judgement, paras 2139, 2141,

2145, 2147, 2153, 2158, Kvotka Appeal Judgément, para. 237). Whether Bordevi¢ had the requisite intent in-

- relation to murder will be addressed later in this JTudgement (see infra, Chapler XI).
Prosecution Response Brief, para, 117. - S
Prosecution Response Brief, para. 112,
Prosecution Response Brief, paras 112, 116. i
511 prosecution Response Brief, para. 115, referring to Trial Judgement, para. 2137.
Prosccution Response Brief, paras 112, 115-116, referring to Trial Judgement, paras 674-675, 2007, 2032, 2137

g8
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murder was within the scope of the JCE. First, he argues that the Trial Cha_niber erred because it

based this conclusion on orders and dirccﬁvés issuned by Sainovié, O dénié, Pavkovié, Lazarevié, or

. Luki¢, while the Milutinovic et al. Trial Chamber could pot cbnclude, based on the same facts, that
they possésséd the requisite intent for murder.”* Second, he argues that the fact that the murders
were Himited in numbers and locations shows that there was no wide ranging plan to kill Kosovo
Albanians, and that the JCE members did not share the intent to murder.” Consequently, the
inference remains open that murder “was not within the aim of the alleged JCE” ¥ Third, he argues

that the Trisl Charnber failed io make a finding on the intent of musder of the ofher JCE members,
thereby failing to outline the “cs@ﬁﬂ requirement” that the JCE mcmbefs shared the intent for the
agreed crimes.*”’ The Appeals Chamber will address these three issues in turn. ‘

180. - As for Pordevi€’s first argument, regarding the conclusions of the Milutinovid et al. Trial

 Chamber on murder, the Appeals Chamber recalls that in making factual findings, -judges rely

solely and exclusively on the evidence adduced in the pa:ﬁcuiar case before them.”*® It would be
highly iregular for the Appeals Chamber to take into consideration anything which is not on the
record of the case before it on appeal:sﬁ"9 “quod non est in actis, non est in mundo”. Even on the
same facts, evidence and witness testimonylmay differ from case to case. It is therefore accepted
that twd reasonable triers of facts might reach different but equally reasonable conclusions, even if

they concem the same events.”® The guestion before the Appeals Chamber is whether no

reasonable trer of fact could have reachqd the same conclusion as the Tral Chamber and not '

whether the conclusion reached by another trial chamber was.a reasonable one.>*! The Appeals

Prosecution Response Brief, para. 119, - . )

' See Dordevié Appeal Brief; paras 136-137. The Appeals Chamber notes that the Milutinovic et al. Trial Chzmber
found that common plan did not include the crime of murder (Milutinovi¢ et al. Trial Judgement, paras 94-95). It
however found that murder was the reasonably foreseeable to Sainovic, Pavkovié, and Luki¢ (Milutinovic et ol.
Trial Judgement, vol. 3, paras 470, 785, 1134) and convicted them for murder on the basis of the third category of
joint criminal eterprise (Milutinovi ¢t al, Trial Judgement, vol. 3, paras 475, 788, 1138). The Appeals Chambor
further notes that the Trial Chamber in the Milutinovic et ol cass found that while there was “considerable
evidence” supparting the allegation that Ojdani¢ and Lazarevié were supportive of the commission of crimes
throughout Kesovo by the V3 and MUP forces, it had not been proven beyond reasonable doubt that they “shared
the intent of the joint criminal enterprise members” (Milutinovic et al Trial Jodgement, vol. 3, paras 616, 917).

535 Pordevid Appesl Brief, paras 134-135.

5% Pordevié Appeal Brief, paras 134-136.

57 Pordevié Appeal Brief, paras 136-137. : -

5% Gee. in a difference context, Nakimana et al. Appeal Tudgement, paras 78, 84-85. See also supra, para. 143.

% See Galicd Appeal Judgement, paras 311, 312,

0 Tkie and Lukic Appeal Judgement, para. 396, citing Krnojelac Appeal Todgement, paras 11-12. The Appeals

Chamber tecalls that “two Judges, both acting reasonably, can come fo different conclusions” even on the basis of

the same evidence (Kupreskic et al. Appeal Judgement, para. 30; Tadid Appesl Judgement, para. 64; Rutaganda

Appeal Judgement, para_ 22). ' - ' '

1 See supra, para. 16.

™ | | @
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" Chamber will therefore determine whether it was reasonable for the Trial Chamber to rely on orders |
" of Sainovi¢, Ojdanic, Pavkovié, Lazarevié, or Lukic to conclude that murder was witlin the JCE.

181, The Appeals Chamber notes that Dordevic does not explicily identify any of the orders and
directives of Sainovié, Qjdanic, Pavkovié, Lazarevi¢, or Luki¢, which he argues the Trial Chamber
used to erroncously infer that murder was within the common plan.”** Rather, he cites several Trial
Judgement paragraphs,** which refer to: (i) a VJ directive of 16 January 1999 signed by Ojdanic
(“Operation Grom-3 Directive”);** (if) Pavkovi€’s order on the use of the VI 3 Army in Kosovo
dated 27 January 1999, (iii) examples of orders to “clear the terrain”;>*® (iv) examples of .orders
to establish “combat control’ over certain areas in Kosovo; ¥ and (v) several Joint Command
orders and one Priftina Corps Command order to “destroy” the Kosovo Albanian “terrorist

forces™ >

182. The Appeals Chamber notes that only three of these orders can be attributed to Sainovié, .
Ojdanié, Pavkovi€, Lazarevic, or Luki¢: (i) the VI directive of 16 January 1999 signed by

Ojdani¢;> (ii) the order on the use of the VJ 3° Army in Kosovo dated 27 January 1999 issued by I
Pa\.rkovié;m‘ and (iif) the Pristina Corps COmmand order 130 “destroy” the Kosovo Albanian - ' ‘

“terrorist forces” issued by Lazarevic. ™"

183. The Trial Chamber discussed the VT directive of 16 January 1999 signed by Ojdanic® and
Pavkovi€’'s order on the use of the VI 3@ Amy in Kosovo of 27 January 1999,%2 a5 part of the
evidence showing that there was a build-up and use of V3 and MUP forces in Kosovo “in violation

2 Pordevié Appeal Bricf, para. 137. . '

3 Pordevié Appeal Brief, para. 137, fn. 193, refeming to Trial Judgement, paras 2018-2026, 2034-2035, 2051, 2056,
2062, 2066, 2069, 2126, 2129, 2130, 2132, 2134-2135, 2138-2152. Severdl Trial Judgement paragraphs cited by
Dordevié do not support his submission. For example, paragraph 2056 refers to several verbal orders, but none of
these were issued by Seinovié, Ojdanié, Pavkovi¢, Lazarevid, or Luki¢ (Tral Judgement, para. 2056, K89, 26 Ang S
2009, T. 8476 (private session); Exhibit P1273, p. 9124 (confidential); Exhibit P1274, p. 9124 (public redact=d E
version of Exhibit P1273); Exhibit P320, para. 41 (confidential); Exhibit P321, para. 41 (public redacted version of :
Fixhibit P320)). Paragraph 2062 of the Trial Fudgement discasses the reports prepared by intemnational observers on
the disproportionate use of force by the VJ and MUP forces in response to KLA actions. Paragraph 2066 also
discusses the disproportionate use of force in light of the principles THL protecting the civilian population. and
paragraph 2069 contains the Trial Chamber’s conclusion on the disproportionate nse of force by VJ and MUP,

4 Byhibit D179. See Trial Judgement, paras 2018, 2035, 2134, : ‘

555 Pxhibit D343, See Trial Jodgement, para. 2018,

54 Dyhibits PO57, p. 3; P493, paras 45-46; P782, p. 2; X354, 13 May 2009, T. 4367, See Trial Judgement, para. 2132,

547 Bxhibit P896, pp 4, 6. See Trial Judgement, para. 2132. - -

5% Erhibits P350; P969; P970; P766; P167; P961; P1235; P1382. See Trial Tndgement, para. 2132. ;

54 Exhibit D179. Ses Trial Judgement, paras 2018, 2035, 2134. : |

%50 Prhibit D343. See Trial Judgement, para. 2018. . b

551 Exhibit P961. Sec Trizl Jadgement, para. 2132, ) ' ‘ S

552 Brhibit D179. See Trial Judgement, paras 2018, 2035, 2134. o

£
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553 Eyxhibit D343, See Trial Judgement, pare 2018.
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of the October Agt'eemnt and contrary to the stated intentions to pursue a political solution to the
Kosovo problcm".5 5% The build-up and use of force is one of the seven “critical elements” identified
and analysed by the Tral Chamber as evidence of the common plan.**® The Operation Grom-3
Directive, was addressed to the commands of the VJ 1%t 2 and 3™ Army, the Air Force, anti-
aircraft defence, and the Special Units Corps. It tasked these forces with, inter alia, preparing for
the anticipated NATO intervention, preventing the forced introduction of a muitinational NATO
 brigade in Kosovo, and carrying out mobilisation and coordinated actions with the MUP to crush
" the multinational NATO brigade and destroy the “Siptar terrorist forces™.* ‘Similarly, Pavkovi€'s
order on the use of the 3™ Army for operation Grom-3 followed on 27 Jaﬁuary 1999 and, in
accordance with the Vi directive, tasked the 3™ Army units, in cooperation with MUP forces, to
break up and destroy the NATO brigade and “Siptar terrorist forces”, and make it impossible for the
. two to collaborate.™’ | '

184.  Significantly, the Trial Chamber found that the “Kosovo Albanian population as a whole
became viewed as the cnemy” and that oper'iﬁons carried GU,I tinder the guise of “anti-terrorist”
operations in fact targeted the Kosovo Albanian civilian population.®® The Trial Chamber noted
f:haI although these documents referred to aftacks against the. Albanian terrorist forces and that the
publicly declared objective of the Serbian forées was to fight terrorism, there was an abundance of
evidence, including the disproportionate use of force by these forces,™ showing that the Serbian
forces acted “consciously and determinedly against the whole Kosovo Albanian population of

Kosovo™. ™™

54 Tria] Tudgement, para 2026, See also Trial fudgement, paras 2010-2025. ,

555 Trial Judgement, para 2008. The seven “crifical clements” identified by the Trial Chambers as evidence of the
common plan are: (5) demographic indications; (if) the build up and use of Serbian forces and the arming of the
non-Kogovo Albanian population in violation of the 1998 Ociober Agreements and ongoing peace talks in early
1999; (i) the pattesn of crimes; (iv) the coordinated use of the MUP and VI; (v) the disproportionate use of force
in “anti-terrodst” actons; (vi) the sysiematic collection of Eosovo Albanian identification documents and vehicle

“licence plates; and (v) the efforts 1o conceal the crimes against Kosovo Albanian civilians (Trial Judgement,
para. 2008). See supro, paras 173, 174.

5% Exhibit D179, pp 1-2, 7. See also Trial Judgement, para. 2018. . o

55T Exhibit D343, pp 3, 6-8. See also Tral Judgement, para. 2018. The order 2lso cngaged the “armed non-Siptar
populstion” to secure Serbian forces, wmilitary featiwes, and communication routes, and defend the non-Siptar
population (Exhibit D343, pp 5-6. Sce also Trial Todgement, para. 2018).

5% See Trial Judgement, paras 2018, 2035, 20552056, 2062, 2065, 2069, 2129, See also infra, paras 521-526. .

55 Trial Judpement, paras 2018, 2027-2035, 2036-2051, 2052-2080. The Appeals Chamber has already dismissed
olsewhere in this Judgement Dordevi€’s arguments that the Trial Chamber emed in its findings on the
dispropartionate use of force by Serbian forces (see supra, para. 108). See also Trial Jodgement, paras 2035,
2055-2056, 2062, 2065, 2069, 2129. See also infra, paras 351-371. ;

58 Trial Tadgement, paras 2018, 2035, 2134-2135.
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185. The Trial Chamber further considerod evidence of: (i) meefings involving the semior
leadership of Serbia;*" (ii) public staternents of senior politicat ﬁgures;562 (iii) the engagement of
yolunteers;*® and (iv) the plan to conceal crimes committed against the civilian population.* In
the Trial Chamber’s reasoning, this evidence, togcthér with the orders of Ojdani¢ and Pavkovid,

indicated that the war with NATO and the KILA would allow a “Justification as to the use of the VI

and MUP forces in combat operations and provide cover, in particular, for the killing of Kosovo
_ Albanian men of fighting agc,._s'ss 1t further found that “[n]ot only were crimes intended as a means
to implement the common purpose, but the concealment of evidence of such crimes — the bodies of
hundreds of Kosovo Albanian civilians — was also planned and carried out by JCE members and
forces used by them”, ™

186. As for Lazarevic”s order identified above, the Trial Chamber considered it together with
other orders™ to conclude that the crimes committed by the Serbian forces in the course of pre-
planned and coordinated opcratioﬁs were part of the JCE, rather than isolated incidents, as
submitted by Pordevi¢ at trial *® While orders relating to such operations did mot explicitly
mandate the commission of cimes, the Tral Chamber considered that the manner in which the V]
‘and MUP forces implemented them was s1gmﬁcant in understandlng their true mcamng 3% The
Trial Chamber considered, inter al:a the extensive evidence on the patterns of the crimes and use
~ of disproportionate force by the Serblan forces discussed in more detail in previous parts of this
Judgement.”™ Tt therefore concluded that the “calculated imprecision of these orders” encouraged
fhe commission of crimes by the V] and MUP during the pre-planned and coordinated VI and MUP
operatioﬁs.s ™ Pordevi€ has failed to show that it was unreasonable for the Trial Chamber to rely on

such evidence.

%6l Tria] Judgement, paras 2020, 2025, referring to Exhibits P85, P387.

5 Priz) Jndgement, paras 2023-2024, referding to Knat Volleback, 10 Jul 2009, T. 7215-7218.

33 Tral Indpement, para 2021. Ses also infra, Section X.F.

5% Trial Judgement, paras 2025, 2081-2082, 2086-2105, 2108-2120. See also zrgfra, Section X.G.

%6 Tral Judgement, para 2026.

366 Trial Fadgement, para. 2026,

. 5 See supra, paras 183-184. The orders include: () orders to “Clear the terrain™ (Trial Jodgement, para. 2132,
referring 1o Exhibits P9S7, p. 3, P493, paras 7, 4546, P782, p. 2, K54, 13 May 2009, T. 4367); (ii) orders to
establish “combat control” over certain areas in Kosovo (Trial Judgement, para. 2132, referring to Exhibit P85S,
p.4); and (iti) several Joint Command orders and one Pri¥tina Corps Commend order to “destroy” the Kosovo
Albanian “terroist forces” (Trial Todgement, para. 2132, referring to Exhibits P1235, P969, P970, P1382, P166,
P767, P350, PO61 (Pristina Corps Command), D104).

5% Trial Jndgement, paras 2132-2135.

% See supra, para. 184, Sec also Trial Tudgement, paras 2007, 2133.

™ See Trial Judgement, paras 2007, 2132-2133. See supra, paras 97-99, 102, 184,

S See supra, para. 175. Sce also Trial Judgement, paras 2027-2035 (patterns of crimes), 2036—2.05 1 (conrdmated nse

" of the MUF and VI), 2132

82. . ‘J/ .
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'187. The Appeals Chamber further finds that orders refemred to by Pordevi¢ were part of a wider
array of evidence analysed by the Trial Chamber.”” The Appeals Chamber notes that Pordevié has
failed to develop his argument, point to any error within the Trial Chamber’s analysis, or show that
it was unreasonable for the Trial Chamber to conclude as it did based on all the evidence dlscussed
and considered. ™ Pordevi¢’s argument relics on the fact that the Milutinovic et al. Trial Chamber
reached a different conclusion, but has failed to advance any other argument why in this case it was
unreasonable for the Trial Chamber to conclude that murder was part of the JCE. The Appeals
Chamber therefore finds that Dordevié has not shown that the Trial Chamber erred in relying on
these orders to conclude that murder was ome of the crimes through which the JCE \‘was
implemented. |

188. As for Dordevic’s scco_ﬁd argument, regarding the number of individuals k:iJl_ed, the Appeals B

Chamber clarifies at the outset that there is no Jegal requirement that a minimum number of killings
oceur in order to support a finding that ymurder is part of a joint criminal enterprise.”’*

189. The Appcais Chamber pbnsiders that, at times, Pordevié conflates the objective of the JCE
with the criminal means through which this was to be implemented.™ The Trial Chamber found
that there was a plan to change the ethnic balance of Kosovo and that this plan was implemented

through a campaign of terror and violence against the Kosovo Albanian population, a typical feature

of which included murders. ™S Mmder was therefore but one 6f the means identified by the Trial
Chamber through which the common plan was to be implemented, and not its ultimate purpose: In
the Trial Chamber’s reasoning, the killings, including of wormen, children, and entire families, were

carried out to cause the Albanian popillaﬁon to'leave, by showing what would occur if they did not |

leave or simply by creating an atmosphere of terror to induce the population'fo leave.” Pordevié
fails to challenge this reasoning and these findings. '

5T Gee Dordovié Appeal Brief, para. 137.

S See supra, para. 20. ‘ ) .

5" (Y. Krajisnik Appeal Tndgement, para. 309. The Appeals Chamber also recalls that, “except for extermination, it is
not necessary that a crime be carried out 2gainst 2 multiplicity of victims to constitule a crime against humanity: an
act directed apgainst a imited number of victims or even against a single victim can constitote a crime against

- humanity, provided it forms part of a widespread or systematic aftark directed against a civilian population™
(Krajisnik Appeal Judgement, para. 309). See also Krajijnik Appeal Jndgement, Separate Opinion of Jodge
Shahabuddeen, para. 25. ‘ T

5B See Pordevié Appeal Brief, para. 135. _

5% Trial Tndgement, paras 2130-2131. : , _ :

S Trigl Judgement, paras 2032, 2137-2140, 2143; The Trial Chamber discussed in more detail cases where entire
families were killed (Trial Judgement, paras 2137-2140). ,

. q
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190. Particularly notcworthy is the Tral Charnber’s conclusion that. the public killing of |
prominent Kosovo Albaman families (the Berisha, Vejsa, and Caka families) had an impact on the
rest of the Kosovo Albanian population of those villages, causing large numbers to leave. "8 The
Appeals Chamber agrees with the Trial Chamber that the intended killing of a few prominent
persons may be sufficient to cause people to leave and therefore further the common purpose of the
JCE. Pordevi€’s suggestion that the number of murders “fall short of showing that murder was
within a J CE plan™” is therefore without merit. Similarly, Pordevi€’s arguments that the facts are
inconsistent with a finding th_at murder was part of the JCE, because the murders, most of which
occurred in-villages rather than major cities, were established in only seven municipalities, is also
unpersuasive.”™® The Appéa]s Chamber considers that where the killings occurred is immaterial
since the Trial Chamber found that the killings set “an example for the Tocal Kosovo Albamian
population by showing what would happen if they did not leave their villages, towns or cities, or

. s1mp1y to create an atmosphere of terror to mduce the Kosovo Albanians to leave™.”™

191. With regard to Pordevi¢’s third argument concerning the Trial Chamber's failure to make a
finding on the requisite intent for murder of the other JCE members, the Appeals Chamber recalls
its finding that the Trial Chamber was not reqmred to analyse separately the intentions of each
member of the JCE.™* Rather, it was required to identify the plurafity of persons belonging to the
JCE and establish that they shared a common criminal purpose.”®> The Appéals Chamber notes that
the Trial Chamber found that murder was a crime through which the common purpose: was
implemented.”™ The Trial Chamber held that “the J CE members intended to- implement the
- ‘common plan by way of the cnmcs of deportation, forcible transfer, murder, and pcrsecutlon
through such acts.””® The Appeals Chamber therefore considers that the Trial Charaber did not fail
to make the requisite findings. This argument is rejected accordingly.

192. Finajly, the Appeals Chamber notes that the Trial Chamber clearly and unequivocally. found
that the crimes were committed pursuant to the first categ;c)ry of joint criminal enterprise.**® Out of
_an abundance of caution, the Trial Chamber noted that even if these crimes had not been intended
as part of the JCE, the evidence also supported a finding that they were the natural and foreseeable

S8 See Trial Judgemert, para. 2032. See also Trial Judgement, paras 500, 668-676, 687-689, 904, 2045, 2143.
"™ Sec Dardevié Appeal Brief, para. 134,

580 gee Pordevié Appeal Brief, para. 135.

S8 Trial Jodgement, para 2137.

2 See supra, parz. 141.

8 See supra, para. 141; Brdanin Appesal Judgement, para. 430

5% Trial Tudgement, paras 2126, 2137-2149.

585 Trial Judgemerit, para. 2025. See also Trial .Tud.gem:nt, paras 2010-2026, 2035, 2051.
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. consequence of the common plan.*’ The Appeals Chamber finds no ambiguity and that it was

within the Trial Chamber’s discretion to reasonably make such findings.

193. In light of the above, the Appeals Chamber, finds that Dordevi¢ has failed to show that a
reasonable trier of fact could not have reached the same conclusion as the Trial Chamber, and as
such has failed to show that the Trial Chamber erred in concluding that murder was within the JCE.

C. Alleged error in concluding that the erime of per‘secuﬁoﬁs‘ was part of the JCE

1. Arcuments of the parties

104, With respect to the findings on the discriminatory inteat for persecutions, Dordevié submits
that the Trial Chamber failed to cstablish, in relation to each crime site for which it entered 2
conviction, that individuals were targeted because of their ethnicity.”® In relation to persecutions
throngh murder, Dordevié contends that the Trizl Chamber erred in failing to establish the

necessary discriminatory intent of the perpetrators with regard to 4 out of 10 crime sites for which it

‘entered convictions.>® As for persecutions through deportation and forcible transfer, he submits

that the Trial Chamber's general findings that those forcibly displaced were targeted on the basis of
their ethnicity are inadequate.™® With respect to persecutions through- destruction of religious or
culturally significant property, Dordevié argues that the Trial Chamber failed to establish that three

- of the eight mosques destroyed were specifically targeted.™" In addition, he claims no reasonable

trier of fact could conclude that the destruction of religious sites was within the intended scope of
the JCE on the basis that “only eight mosques were damaged tbmughout the entirety of Kosovo
during the conflict”.

195. Dordevié further argues that the weakness of the Trial Chamber’s reasoning is revealed by
its reliance on an order issued to a VJ upit deployed in Orabovac on 24 March 1999, that ““not a

single Albanian ear’ was to remain in Kosove™.”® He contends that the evidence did not establish

58  Qoe Trial Indgement, paras 2135-2136, 2138, 2140,

% See Trial Judgement, paras 2139, 2141, 2147, 2153.

% Dordevi¢ Appeal Brief, paras 139, 141. Dordevic does not challenge the Trial Chamber’s finding that deportation
and farcible transfer were part of the JCE, rather, he only challenges the Trial Chamber’s finding that persecutions
throngh these crimes were found to be intended by the JCE (Dordovié Appeal Brief, paras 130, 140-142).

¥ Bordevié Appeal Bricf, para. 139, refeming to Trial Jodgement, paras 1780-1790; Dordevic Reply Brief, - -

paras 37-38. Dardsvié also points oot that the Prosecution did not respond to his subrpission that the Trial Chamber
 failed to establish the mens rea for murder of the JCE members (Bordevi¢ Reply Brief, para. 38).
50 Bordevié Appeal Brief, para_ 141, referring to Trial Judgement, para. 1777.
51 Bordevié Appesl Brisf, para. 144; Dordevi¢ Reply Brief, para. 41.
2 Dordevi¢ Appeal Brief, para. 143; Dordevié Reply Brief, para. 41.
53 Pordevié Appeal Brief, para. 142, citing Trial Judgement, para. 2056.
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that this order, or the intention behind it, was attributable to any specific member of the JCE.*

. Furthermore, he submits that the Trial Chamber also failed to mention that the evidence. indicated

‘that the actoal order may well have been that “not a single terrorist ear’ was to remain in

Kosovo™.>?

196. In relation to the requisite discriminatory imtent for pérsecutions through murder, the
Prosecution responds that the Trial Chamber found that “the ‘requisite special intent’ was
established in relation to all the murders™ and that Pordevi¢ misrepresents the Trial Chamber's
findings.™ Tn felation to the six crime sites Pordevi¢ mentions, the Trial Chamber identified
“addiﬁofxal specific evidence” of discriminatory intent.”’” The Prosecution further responds that the

Triel Chamber’s findings that the JCE members intended to commit persecutions through forcible

transfer and deportation are based on overwhelming evidence, and that Dordevic fails to show that

the Trial Chamber exred ™ Tt points to the Trial Chamber’s finding that approximately 800,000

Kosovo Albanians were driven out of their homes between 24 March and 10 June 1999, and to the
incident by incident analysis showing a pattern of forciblé displacement and raurder of Kosovo
Albanian civilians by Serbian forces.™

- 197.  Finally, with respect to persecutions through destruction of re]jgious or culturally significant

property, the Prosecution argues that Pordevi¢ faﬂé to explain how many culturally significant sites

‘must be destroyed before the Trial Chamber can find that the crime of persecutions was
established.® ' '

2. Analysis

198.  Although Pordevi¢ initially states that the Prosecution must prove that an accused shared
the required specific intent with the other JCE members,*" apart from boinﬁng to the Tral
Chamber’s failure to attribute the 24 March 1999 order (or the intention behind if) to any JCE

g ¢

Dordevié Appeal Brief, para. 142

{emphasis omitted).-

56 Prosecution Respanse Brief, para. 118. _

#1 Pprosecution Response Brief, para. 118, referring to Trial Judgement, para. 1783.

% prosecution Response Brief, paras 113, 120, 123.

5% Prosecution Response Brief, para. 120, referring to Trial Judgement, paras 1613-1704, 2009, The Prosecution
submits that Dordevid also misstates the evidence (Prosecution Response Bref, para. 120, fn. 359, referring to-
Exhibit P1273, pp 9179-9180 (confidential). - '

%% prosecntion Response Brief, paras 114, 121.

9L gee Dordevié Appeal Brief, paras 133, 140-142. °
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Pordevié Appeal Brief, para. 142, citing Exhibit P1274, p. 9179, K89, 26 Aug 2009, T, B443 (closed session)
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ﬁcmber, his érguments focus on the mens rea of the physical perpeu-ators-m The Appcalsr Chamber
therefore understands Dordevié to argue that these alleged deficiencies in the Trial Chamber's
analysis show that the Trial Chamber failed to properly assess whether the underlying acts could
support a finding of persecutions.®” |

199. At the outset, the Appeals Chamber rejects Pordevi€’s suggestion that the Trial Chamber
eired in concluding that the crime of persecutions was an intended part of the JCE due to its a]legeﬂ
failure to establish that individﬁals in each incident were targeted becaunse they were Kosovo
Albanians, Discriminatory intent may be .infex:red from circumstantial evidence, including the
general discriminatory nature of an attack, as long as, in light of the facts of the case, the
. circumstances smrounding the commission of the alleged acts of persecutions substantiate the

existence of such intent."™

200. The Appeals Chamber notes that this is the methodology that was used by the Trial
Chamber in this case. After performing an incident by incident analysis of the events, it established
that the victims of the underlying offences of pcréecutions were Kosovo Albanian and that they
were targeted precisely because of their eﬂmicity.sos A

201. In relation to persecutions through murder, the Appeals Chamber considers that Dordevic -
misrepresents and takes the Trial Chamber’s findings out of context. The Trial Chamber made

2 See Pordevié Appeal Bref, paras 139, 140-142. Specifically, in relation to murder, he arpues that “the Trial
Chamber failed to establish that individuals were killed because they were Kosove Albanian in relation to every
crime gite” and that the Trial Chamber performed the necessary mens rea analysis of the “perpetratars” in only
6 out of the 10 crime sites (Dordevié Appeal Brief, para. 139 (emphasis in original)}, In relation to' deportation and .
forcible transfer, he argues that the Trial Chamber emed becauso it failed to make a “specific finding that
individnals in each specific crime site were targeted becanse of their ethnicity” before entering a conviction for
persecutions (Pardevié Appeal Brief, para. 141). Similarly, Tis argmment in relation to destruction of religious sites
is focmsed on whether the perpetrators specifically targeted the mosques (Dordevi€ Appeal Brief, para. 144).

3 Whether Pordevic shared the requisite discriminatory infent with the other JCE members will be addressed later in
this Judgement. See infra, paras 466-476. v ’

% Blaikic¢ Appeal Indgement, para. 164; Kimojelac Appeal Judgement, para. 184. The Appedls Chamber recalls that
bowever, the discriminatory intent may not be inferred directly from the general disciiminatory nature of zn attack
against the civilian population alone (Bla¥kic Appeal Judgement, para. 164; Krnojelac Appeal Tudgement,

. para 184). : . .
65 gec Trizl Judgement, paras 1626-1627, 1629, 1633, 1638, 1640-1642, '1646-1650, 1652, 1656-1657, 1659, 1663,

' 1665, 1667-1668, 1670-1671, 1673-1674, 1679 (for deportation), 1619-1620, 1622, 1627-1628, 1630-1631 (in

connection with para. 606), 1635-1637, 1645, 1651, 1653-1655, 1658 (in connection with para. 1015), 1660 (in -
connection with paras 1036, 1048 — when the population retumed, they found that “approximately 120 Albaman

houses totally burned and some 420 houses partially burned. The Sarb houses remained intact”), 1664, 1666, 1669,

1672, 1676-1677 (for forcible transfer), 1681, 1683, 1697, 1776-177% (for both deportation and forcible transfer),
497, 1710-1712,1715-1718, 1721-1724, 1727-1728, 1731-1732, 1735-1736, 1738-1739, 1742, 1744, 1745 (for an
example where the Trial Chamber found that the evidence was insufficient both to establish the intent of the
perpetrators and to exchide that the victims were not taking an active part in the hostilities and therefore found that

- Jmrder had not been established), 1747, 1750-1751, 1781-1790 (for murder); infra, paras 555-563 (for destruction

of religions or culturally significant property)..

g7
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explicit findings that the victims were targeted because of their ethnicity, in relation to a1l 10 crime
-sites where muorder had been t=;stz|.b]jshcd.6‘.}6 Based on its analysis and findings on this issue, it
concluded, in the part of the Trial Judgement dealing with the legal findings on persecutions
ihrongh murder, that the Sesbian forces acted with the requisite discriminatory intent when
committing these murders.®”’ In this context, it further noted that in relation to some of the killings
there was even additional specific evidence of discriminatory remarks, conduct, and demands made

by the Serbian forces, and gave examples of six such instances. %

202.  As for persecutions through deportation and forcible transfer, the Trial Chamber performed
an extensive analysis of fhe evidence on each inéidcnt of depdﬂaﬁon and forcible trangfer, which
showed: (i) the organised manner in which the V], MUP, and associated forces attacked villages
and forcibly displaced the population;™® (ii) that the majority of the victims were Kosovo

Albanians;'® (ifi) that the majorit_{( of villages attacked were almost coﬁ:pletsly Kosovo

_ Albanian:®!! (iv) if part of the population of these villages was Serbian, they and their property were
spared from the attack;"'” and (iv) the organised practice of seizing identification documents and
vehicle plates from Kosovo Albanians who were deported, in order to pi‘event them from proving
their identity and returning to Kosovo.5 The Trial_Chamber concluded that the Serbian forces
- acted with the requisite discriminatory intent, 5 Although the Trial Chamber accepted that people
of other ethnicities may have left Kosovo during the Indictment period, it held that this did not alter
 its findings in relation to the underlying acts and that the vast majority of the victims were Kosovo

ATbanians.*’

g

Trial Judgement, Chapter VI, specifically paras 472, 473, 481482, 485, 486, 495, 633, 672, 676, 678, 683, 873,
889, 892, Sec also Trial Judgement, para. 1718.

Trial Judgement, Chapter XL, specifically paras 1775-1782.

Trial Todgement, paras 1783-1785. '

See Trial Tudgement, paras 2036-2051.

S0 Trial Judgement, para. 1697. For specific Trial Fudgement findings see supra, fns 555, 568. See also e g. Trial
Judgement, paras 457 (Bela Crkva/Bellacécks: “All of the inhabitants were Kosovo Albanian.”), 482-483 (Mala
KmEa/Krushé-e-Vogel: “The Serbian forces were being guided by local Serbian villagers, who would identify
which houses were Albanian and then, with members of the Serbian forces, they would set Albanian houses on
fire"; “Becanse the Serbian forces were shooting and setting fire to houses, out of fear, some 400 to 500 Kosovo
Albanians fled from the village™; “Serb residents remained in thejir houses™), 494, 497, 500, 570 (*A policeman in
black uniform told them that they should go to Albamia, and thai there was no place for them in Kosovo™), 576

-

(Serbian police told Roma and Goranies who were also’ traveling in the convoy of displaced Kosovo Albanians to

go back to their homes), 1621-1622, 1627, 1625, 1777.
S11 See supra, fo. 586.
S Gee Trial Tudgement, para. 1171.
S Trial Tudgement, paras 2077-2080. See also supra, paras 157-158.
814 Tyial Tudgement, para. 1777. ’ : '
15 Tyjal Judgement, para. 1681.

88 . .
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203, The Appezls Chamber considers that the fact that people not belonging to the targeted group
were affécted by attacks of the :Sel.jbia.n forces against the Kosovo Albanian population does not
deprive such conduct of its discriminatory character. ' Dordevid’s argument that the Trial Chamber
made fmpermissibly gencralised findings in relation to the perpetrator’s discﬂmjﬁatory intent
ignores the Trial Chamber’s other relevant ﬁnd'iﬁgs. |

204. I relation to persecutions through destruction of religious or culturally significant property,
Dordevié’s argument that the mosques had to be specifically targeted is addressed and dismissed
elsewhere in this I1.1dgc:m:uant.617 As for Dordevi¢'s argument that too few mosques were destroyed
fo support a finding that this crime was part of the JCE, the Appeals Chamber finds that again he
confuses the objective of the JCE with the means throtgh which it was to be actrieved.®'* As noted
above, the Trial Chamber found that the common plan was io change the ethnic balance of Kosovo
* by terrorising the Kosovo Albanian population info leaving®"® and the destruction of mosques was
one of the means of implementing the common plan. ™ Pordevi¢ bas failed to show that it was

‘unreasonable for the Trial Chamber to draw this conclusion. His argument that too few mosques
were destroyed td support a finding that persecutions through destruction of religious or cillturally . _
significant property was within the JCE is therefore dismissed. | |

205. As for the order of 24 March 1999 that “'not a single Albanian ear’ was to remain in
Kosovo” the Appeals Chamber finds that Pordevi¢ misstates the evidence and ignorcs' the Trial
Chamber’s other relevant considerations in relation to this order. While iil:.is true that in- cross-
examination Witness K89 stated that the order may have referred to “’_ccrroﬁét ear” rather than’
«Afbanian car”% in re-eXamination, the witness confirmed having heard “Albanian ear”.™
Furthermore, contrary to Pordevi€’s contention, the Trial Chamber explicitly discussed the |
witness’s inconsistent evidence and explained why it dcc1ded to écccpf parts of Witness K89’s
testimony that this order referred to all Albanians, including civilians ™ ;

206. In addition, the Appeals Chamber finds that Dordevic’s reliance on the 24 March 1999
order in support of his ché]lenge to the Trial Chamber’s findings on persecutions, takes this order

S8 ¢ Krnojelac Appezl Judgement, para. 185.
57 Ses infra, paras 555-569. - . :
$15 geo Pordevié Appeal Bricf, pares 144-145; Dordevié Reply Buief, para 41. See also Dordevi€ Appeal Bricf,
- . para 134 where Dordevi€ argues that the number of murders committed “fall short of showing that murder was
within a JCE plan”, _
6 Triz] Fadgement, paras 2126, 2128, 2130, 2136-2149, 2151-2152 See also supra, paras 111, 173, 185,
Trial fudgement, para. 2151. Sec also supre, paras 204. _ _
21 ggg 26 Ang 2009, T. 8442-8443 (private session). See also Extibit P1273, pp 9175-9180 (confidential).
2 g8 26 Aug 2009, T. 8475-8476 (private session). See also Exhibit P1273, pp 9179-9180 (confidential).

o ¢
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out of its proper context, The Trial Chamber discussed this order in the context of its analysis on the
dlspropom(matc use of force by Serbian forces against Kosovo Albanians during the course of
purported anti-terrorist oper::limns.ﬁ24 Dordevi€'s argument is therefore dlsnnssed.ﬁ:"S

207, The Aﬁpeals Chamber finds that Dordevi¢ bas failed to show that no reasonable trial
chamber could have concluded as the Trial Chamber did and as such has failed to show that the
Trial Chamber erred in concluding that the .crime of persecutions through murder, deportation,
forcible transfer, and destruction of religious or culturally significant property was part of the JCE

D. Conclusion

208. In light of the foregoing, the Appeals Chamber dismisses Pordevié's seventh ground of
appeal in its entirefy. o

© . Tyial Indgement, Confidential Annex, p. 970, fu. 1570 (confidential),
4 Trial Fudgement, para 2056. See also Trial Judgement, paras 2052-2069.

- See supra, para. 20.
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" X. PORDEVI(’S NINTH GROUND OF APPEAL: ALLEGED ERRORS'
CONCERNING DORDEVIC’S PARTICIPATION IN THE JCE

208, The Trial Chember found that Dordevié significantly contributed to the JCE™® based on the
following factors: (i) Pordevié, as Head of the RJB and Assistant Minister of the MUP, had “de

Jjure powers and exercised effective control over the police in Kosovo”, including the PJP and the

SAJ, during the Indictment penod 27 (i) he was one of the most semior MUP officials at the
time:;5%® (jif) he played a key role in the coordmanon of the MUP forces in Kosovo in 1998 and
1999:5% (v) he was a member, and regnlarly attended the meetings, of the Joint Command and the

MUP Collcgium;ﬁm (vi) he was present on the ground, and attended. tbe meetings of the MUP Staff.

in Priftipa/Prishting;®* (vii) he was de jure rcsponsiﬁle for the forces involved in the di isarming of
Kosovo Albanians, while the Serbian civilian population in Kosovo was being armed and organised

" in Reserve Police Squads (“RPOs™);* (viii) he represented the Republic of Serbia during the -

international ncgbﬁaﬁons of Octobér 1998 on the role of the police in Kosovo;™ (ix) he played a
leading role in the MUP efforts to, conceal the killing of 45 civilians in Ratak/Ragak in Jannary
1999:%* (x) he coptributed to the deployment of paramilitary units in Kosovo;*> (xi) he was
personally and directly involved in the mcorporahon of the Scorpions into the MUP, their formal
attachment io the SAJ, and their deployment to Kosovo in 1999; 66 (xii) he had a leading role in the
MUP efforts to conceal the murder of Kosovo Albanian civilians and others taking no active part in
hostilities:®’ and (xiii) at no time during his terre as the Head of RIB, did Dordevié take- any

measures to ensure investigations into the crimes committed in Kosovo or to punish those involved

in their co:m:utissicm.638

210. The Trial Chamber also found that Dordevi€ acted with the requisite intent.*>

Trial Judgement, paca. 2158.

Trial Todgement, paca 2154.

Trial Tudgement, para. 2154.

Trial Judgement, para. 2154,

Trial Judgement, para. 2154.

Trial Judgement, para. 2154.

Trial Judgement, para. 2154.

Trial Judgement, para. 2154.

Trial Jndgement, para. 2154,

Trial Jadgement, para. 2155.

Trial Judgement, para. 2155,

7 Trial Judgement, para. 2156.

@ Trial Judgement, para. 2157.

9 Tyial fudgement, para. 2158. The Appeals Chamher has upheld the Trial Chamber’s conclusion that Bordevi¢ acted
with the requisite intent (see infra, paras 463, 468, 470 477, 504, 513-514).

EREZREEER
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| eight sub-grounds of appeal, which the Appeals Chamber will address in tum..
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211. Under his nminth ground of appeal, Dordevi¢ argues that the Trial Chamber committed a
mumber of emors of law and fact which, individually and cumulatively, resulted in a
mischaracterisation of his conduct and improperly tinked him to the JCE. 89 particularly, he argues
that the Tral Chamber's reasoning is flawed as it 1s based on the erroneous premise that he

exercised effective control over the perpetrators of the crimes. 1 Pordevié sets out his arguments in

A. Sub-ground %(A): alleged errors im relation to the Trial Chamber’s assessment of the
structure of the MUP and Pordevic’s role

1. Introdnction

212. The Tral Chamber found that Dordevié, as Head of thQ RIB and Assistant Minister of the
MUP, bad de jure power over the organisational units of the RJB operating in Kosovo at all
relevant times.%* Dordevié, who was also a tnember of the MUP Coﬂegium and the Joint ;
Command, held the highest attainable rank, Colonel-General, and was described as the “number - |
two man” in the Ministry, was also found to have “exercised cﬂ"pctivc ;:t_)ntrol, both de jure and de I
facto, over the MUP forces under the RJB in Kosovo thronghout 1998 and 1999”5 The Trial '
Chamber further found that his powers in relation to the RIB units particii)aﬁng in anti-terrorist
activities were not diminished after the establishrment of the Ministerial Staff for the Suppression of

Terrorism in Kosovo (“Ministerial Staff’) on 16 June 1998.54

213 Dordevié argues that the Trial Chamber “fundamentally misunderstood and overstated his

role in Kosovo in 1999” 645 In particular, he submits that: (i) the creation of the Ministerial Staff had
an impact on his role vis-a-vis the police in Kosovo; 846 (ii) the Trial Chamber erred in concluding
that he actively pa11lc1pated or had effective control over events in Kosovo in 1998 and 1999;%
(i) there is no evidence that he exercised control over the PIP andfor SAJ units;**® (iv) he .Was_not

privy to reports conceming MUP operations in Kosovo and was thus unaware of the events on the

0 Pardevié Appeal Bricf, para. 156; Appeal Hearing, 13 May 2013, AT. 61.

1 Pordevi¢ Appeal Bdsf, para. 156.

%2 Tria) Jodgement, paras 40, 1892, 1898. . :

3 Trial Judgement, para. 1898. : ) -

54 Tris] Judgement, paca 1895. Sec also Trial Iudgcment. paras 108-124. - .

5 Dordevié Appeal Brief, paras 157, 194; Appeal Hearing, 13 May 2013 AT. 61, 71-72, 74, 80-81. See also
Dordevié Appeal RBrief, para. 160; Dordevié Reply Brief, paras 44-45.

% Pordevi¢ Appeal Brief, paras 161-172; Appeal Hearing, 13 May 2013, AT. 79-80 See Dordevic Reply Brief,
paras 45-49.

67 Pordevit Appeal Brief, pard. 173. See also Pordevié Reply Brief, paras 49-50. See also Appeal Hearing, 13 May
2013, AT. 168-169.
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A g:roumi;‘s"'9 (v) the Tral Chamber emed in finding that the other Assistant Ministers wefre
subordinate to him;*® (vi) the evidence does not support the Trial ‘Chamber’s finding that
Ministerial Collegium meetings were used to discuss and plan MUP engagements in Kosovo;*! and
(vii) the Trial Chamber erred in relation to its findings regarding Dordevi¢’s role in the negotiations
Jeading to the October Agreements.”™ According to Pordevi¢, these errors invalidate the finding on
his control over the RJB and participation in thé JCE.* Thus, Dordevié requests that all of his
convictions be quashed or his sentence be reduced accordingly.®*

214. The Prosecution responds that the Tn.alChambeI reasonably concluded that Dordewlié
panicipated-in the JCE5 It contends that Pordevid merely repeats arguments expressly rejected by
the Tdal Chamber, without showing aily error, and that these arguments should therefore be
summarily dismissed.**® In addition, the Prosecution argues that Dodevic’s arguments fail on the
merits. %’ ' ' :

215. The Appeals Chamber will consider DBordevié’s subrnissions in turn.

7. The Ministerial Staff and Dordevié’s role
" (a) Introduction

916. The Trial Chamber found that on 11 June 1997, Mdeﬁé set up the MUP Staff for Kosovo,
which created an intermediate level of -command between the MUP headquarters in Bclgradc and
the SUPs in Kosovo."® The MUP Staff was tasked with the planning, organising, and undertaking
of ““measures and activities to suppress armed rebellions; prevent and suppress civil disorder; [and]
pre\-rept terrorism’™.5% The Trial Chamber further found that on 15 January 1998, Dordevié issued a
decision expanding the mandate of the MUP Staff to inclide cooperation with the “I_{DB, the VI,
other state organs and organs of local self government”, and that one of the tasks of the MUP Staff

%t Dordevié Appeal Brief, paras 174-179. See also Pordevié Reply Brief, para. 51. '

% Dordevié Appeal Brief, paras 180-185; Dordevié Reply Brief, paras 52-53. Sce also Appeal Hearing, 13 May 2013,
AT. 170-171. .

5 Bordevié Appeal Bricf, paras 186-190; Appeal Hearing, 13 May 2013, AT, 71, 74. See dlso Pordevié Reply Brief,
paras 54-55. . .

%1 Pordevié Appeal Brief, pare. 158, See Pordevic Appeal Brict, para. 194; Dordevif Reply Brief, paras 56-57.

2 Dordevié Appeal Brief, para. 193.

2 Dordevié Appeal Brief, para. 194.

&% Dordevié Appeal Brief, para. 194,

5 prosecution Response Brief, paras 129, 156. See also Appeal Hearing, 13 May 2013, AT. 116-117.

& Progecution Response Brief, paras 12, 131, 133, 139-142, 145-146, 149, 152-154, 156. See also Appeal Hearing,”
13 May 2013, AT. 116-117. : , _ - ‘

Prosecution Response Brief, para. 132.

8 Tris] Judgement, paras 104, 107. .

: : 93 : T
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was the “prevention and suppression of terrorism™.*® On 15 May 1998, Dordevié issued a decision .

by which he extended the mandate of the MUP Staff for one ycar.“l He issued another decision on
11 Jupe 1998 whereby Lukié¢ was appointed Head of the MUP Staff and the membership of the

- MUP Staff was expanded to 14 members, all of whom were from the RIB. %2 The Trial Chamber

further found that Dardevi¢ did not have the authority, as Head of the RIB, to formally mcludc thc

- RDB in the MUP Staff, and that only the Minister had the legal power to formally ensure the
" represcntation of the RDB in the MUP Staff.%® The Minister, as found by the Trial Chamber, did so

on 16 June 1998 when he issued a_decision establishing the Ministerial Staff, which expanded the
membership of the MUP Staff to include the chiefs of the “secretariats for internal affairs, centres
and branches of the RDB”.%* The Trial Chamber noted that:
" [w]hile in form this was a new staff which soperseded the existing Staff, and while the Accosed
maintained he had not been consulted about this decision, its leader remained Sreten Luki€ of the
RIB, and most of its composition was unchanged from that put in place by Bordevié just five days

carhmﬁghe mgmﬁcant change was the formal inclesion of the staie security representatives {the
RDB).

217. It further found that “[t]he MUP Staff for the Suppression of Terrorism was a coordinating

body between the Miristry in Belgrade and the SUPs in Kosovo”.”® The Trial Chamber concluded

59 Trial Tudgement, para. 104, referving to Exhibit D402, item 2, VIashmn' Bordewﬁ 2 Dec 2009, T. 9469-9470.

%% Trial Jodgement, para. 105.

%! Trial Judgement, para. 105.

62 Trial Judgement, para. 106, referring to Exhibit P760. The members of the MUP Staff were: Sreten Lukic,
Assistant Chief of the Secretariat in Belgrade for police affairs, as Staff leader; Radoslav Djinovi¢, Assistant Chicf
of the SUP in Smelderovo, as Staff deputy leader; Goran Radosavljevic, Chief of the section for PJP in the SUP
Belgrade, as Assistant Staff leader for intervemtions; Zarko Brakovi¢, Chief of the police department of SUP

Priftina/Prishting, as the Assistant Staff leader for police affairs; Milutin Vukovi€, Commandsr of the Mechanised

Brigade in Pri¥tina/Prishting, as Assistant Staff leader for mechanised units; Miodrag RSumovi€, Chief of the
Department for the Suppression of Financial Crime, SUF Belgrade as the coordinator for financial crime; Novica
Zdravkovié, working in the suppression of financial crime in the Criminal Police Department in the SUP Vranje, as
the gencral crime coardmator; Radovan VoSurevié, Chief of the Department for Border Police, Aliens and
Administrative Affairs of the SUP Novi Sad, as the Assistant Staff leader for border police, aliens and
administrative affairs; Milan Cankovié, providing communications equipment, vehicles and other equipment jn ths
Police Administration of the Ministry, as the Assistant Staff leader for radio commumications; Milos Dereti€, Chief

of the Department of Commumications in the SUP Pristina/Prishting, as the Assistant Head of Staff for wire .

communications; Milorad Rajici¢, Chief of the Department for Joint Affairs of the SUP Pristina/Prishting, as the

" Assistant Staff leader for quartermaster secnrity; Gojko Celebié, warking in the defence preparations in the Police
Department of the SUP Priftina/Prishting, as Assistant Staff leader for logistics; Dobrafin KrdZi¢, working in
matiers of preventive medicine as the Assistant Staff leader for medical security; and Rasko Milenkovié, Chief of
the analysis Department of the SUP Pristina/Prishting, as the Assistant Staff leader for survetllance analysis (Trial
Jodegement, fn. 392).

68 Trisl Fudgement, paras 107-108.

6 Trial Tndgement; para. 108, referring to Exhibit PS7.

55 Trial Judgement, para. 108. See also Trial Judgement, paras 110, 1896-1897. The Trial Chamber also noted that “of
the 14 original members of the Staff of 11 June 1998, just four (Brakovic, RSumovié, Dereti€, and Celeb16) did not
continue o be members in the Ministerial Staff” ('Ihal]udgemﬁnl:, fn. 304).

8% Trigl Iudgcmsm‘., para 1897
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that, coptrary to the Defencc case,,'thc creation of the Ministerial Staff did not curtail Pordevié’s
powers and did not interriipt or affect his authority over the SUPs and the police in Kosovo.®

(b) Arguments of the parties

218. Dordevié argues that with the creation of the Ministerial Staff, the RJB and RDB chains of
command were merged and brought under the direct supervision of the Minister, who delegated all
command over these forceé to the Head of MUP Staff, Lukié, as well as those chosen by the
MEnister and physically present in Kosovo.%® The heads of RTB and RDB, therefore, were bypassed
and excluded from the chain of command.®® Consequently, although Dordevi¢ remained Head of

the RJB, he could no longer exercise command or control over the police in Kosovo.5"

219. Dordevi€ contends that the Trial Chamber erred in ifs analysis of the Ministet’s decision of

‘16 June 1998 (“Minister’s Decision™) establishing the Ministerial Staff.””! According to Dordevié,
itern 3 of the Minister's Decision contains two different provisions: “1. “The Head of [MUP] Staff
shall repert 1o the Minister [...]" and 2. ‘[inform) the Minister about [...]"'.672. He argues that
these provisions have distinct meaning and that the Trial Chamber failed to appreciate the original
language used in the Serbian text of the Minister’s Decision.®” Dordevi¢ submits that the use of the
term odgovora in original Scrbiaﬁ version, which means “shall answer to”, shows that the Hcad of
Staff was responsible only to the Minister.” In his view this interpretation is supported by the

Minister’s decision of 31 May 1999 which extended the Minister’s Decision, stating: “the Head of

Staff shall answer for his own work, that of the Staff and the security situation to the Minister”.”"
Dordevié submits that the additional use in both decisions of the term izvestava — meaning
informing —in the latter half of the sentence would be redundant if the two terms had the same
| meaning.® He states that it is. therefore clear that the Ministerial Staff fundamentally. restructured
the hicrarchy and functioning of thé MUP, thus eradicating Dordevié’s former rolp and rerouting

Trial Judgement, paras 111-124, 1895-1897. ) : ~
Dordevié Appeal Brief, para. 162. Sec Bordevid Appeal Brief, para. 159, referring to Trial Judgement, para, 124.
See also Dordevic Appeal Brief, para. 168; Dordevi¢ Appeal Brief, para. 161, referdng to Tdal Judgement, para.
108; Exhibit P57; Appeal Hearing, 13 May 2013, AT. 75-76, 75. ‘
Pordevi¢ Appesl Brief, paras 162-163. See also Appeal Hearng, 13 May 2013, AT. 77-78.
Dordevié Appeal Bref, paras 163, 167. See also Dordevié Reply Brief, paras 45-46,
Dordevié Appeal Brief, para. 164, referring to Exhibit P37,
Pordevié Appesl Brief, para. 164 (emphasis in original).
Dordevié Appeal Brief, para. 164, referring to Exhibit P57.
Dordevi¢ Appeal Brief, para. 165. , .
Dordevié Appeal Brief, para. 165; Extibit P67, liem 3 (emphasis in original). :
_Dordevié Appeal Brief, para. 166, referring to Exhibits P57, lem 3, P67, Iiem 3.
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responsibility directly from the Minister to the Head of the MUP Staff.” In Pordevic's view, the

transfer of Stojancvié should have been considered as a decisive sign of this change of hierarchy. 678

220. Dordevi¢ farther submits that the Trial Chaﬁbm erroneously relied on the evidence of
Witness Ljubinko Cvetié (“Witness Cvetic”), who was the Cmef of one of the seven SUPs in
Kosovo, to concludc that the creation of the Ministerial Staff had no impact on Pordevic's role.5”

Dordcvm argues that the Trial Chamber etred in: (1) failing to aclcnowledge that Witness Cveti€

changed his evidence when confronted- with the Minister’s Decision; and (i) relying on.

Witness Cveti¢’s evidence because “he had no direct knowledge of the relationship between the
Ministerial Staff and Belgrade”™ He notes that Witness Cvetié acknowledged that “the
relationship between Kosovo and Dordevi€ had changed with the creation of the Ministerial
Staff”.®®! Pordevi¢ further submits that the Trial Charnber erred in relying on the hearsay evidence
of Witness Shaun Bymes (“Witness Bymes™) and on the inaccurately snmmarised statement of

Dordevic’s chef dé cabinet, Slobodan Borifaviievi¢- (“Borifavljevic”).”™ In relation to -,

BoriSavljevic"s statement, Pordevié further notes that it was not admitted into evidence.®?

221. Tn addition, Dordevié argues that the Trial Chamber esred in finding that he appointed and
dismissed Chiefs of SUPs. He insists that it was the prerogative of the Minister, whose
authorisation was required when Dordevic appointed and dismissed RIB members to and from the
Ministerial Staff“s Dordcwé claims that his “lmited role bore no relation to bcmg actwely
-e.ngagcd’ in the actual functlonmc of the Staff until the end of the war” 5%

222, The Prosecution responds that the evidence supports the ﬁnding that Pordevié’s role as
Head of the RJB remained unchanged aficr the establishment of the Ministerial Staff.* It argues
that “[tjhe Trial Chamber reasonably found that the RIB chain of command flowed from MUP
Minister Stojiljkovié and Dordevic” fo the MUP Staff headed by Luki¢, “who was in charge of
coordinating and managing MUP units engaged in combat actions in Koéoyo”.ﬁss Furthermore, the

Pordevic Appesl Brief, para. 166. :

Appeal Hearing, 13 May 2013, AT. 78. See also Dordewf Appcal anf, para. 170, mfsmng to Exhibit D95.
Bordevié Appeat Bref, para. 168.

Dordevié Appeal Brief, para. 168. See also Dordevi€ Reply Brief, para. 47.

Bordevié Appeal Brief, parz. 168, referring io LJubmko Cvctm, 2 Jul 2009 T. 6789-6790.
Pordevid Appeal Brief, para. 169,

Dordevit Appeal Brief, para. 169.

Pardevic Appeal Brief, para. 171. See also Dordevi¢ Reply Brief, para. 48.
Pordevic-Appeal Brief, para. 172.

Dordevié Appeal Brief, para. 172, referring to Trial Judgement, paras 120-121.

%7 Progecution Résponse Brief, para. 130.
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Mimister’s Decision does not contradict the Trial Chamber's finding that Pordevi¢ remained Head
of the RJB and Luki¢'s superior.* ' '

' 223. Regarding Witness Cvetié’s testimony, the Prosecution argues that the Trial Chamber
properly exercised its discretion in accepting it and that Pordevié¢ incomectly asserts that
Witness Cveti¢ acknowledged be was mistaken.® Tt further argues that Pordevi¢ fails to
substantiate the claim that the Trial Chamber relied on weak evidence that Lukic continued to report
to Dordevi€ after the Minister’s Decision.”®' The Prosecution contends that, by focusing on only ;
one paragraph of the Trial Judgement, Pordevié ignores other factual findings, “merely asserts that

the [Trial] Chambér failed to interpret the evidence in 2 particular manner, and points to other
evidence, without demonstrating that no reasonable tier of fact could have reached this

conclusion™.

224. Similarly, regarding Dordevic’s powers to appoint and dismiss SUP chiefs; the Prosecution

states that Pordevi€ repeats arguments. that the Trial Chamber considered and rejected, without

showing an error.*”

() Analysis

225. At the ontset, the Appeals Chamber notes that Dordevi€ reiterates on appeal some of the
‘same arguments made at trial that were explicitly considered and rejected by the T rial Chamber.
' The Appeals Chamber therefore recalls that appeals proceedings are not a trial de novo; rather, the .
Appeals Chamber will hear appeals when an error of law or fact is alleged.® Tt is established in the |
jurisprudence of the Tribopal that mere repetitions of arguments that were unsuccessful at tual,
without showing that their rejection constituted an error warranting the intervention of the Appeals
Chamber, may be summarily dismissed.”® ' '

226. With respect to thelT'rlal Chamber’s consideration of the Minister’s Decision, the Appeals
Chamber observes that while the Trial Chamber found that pursnant to the Minister’s Decision,

8 prosecution Response Brief, para. 134,

Prosecution Response Brief, para. 136.

9! prosecution Response Brief, para. 137. o

®2 prosecution Response Brief, para. 137, mefeming to Trial Judgement, para. 1897, Pordevic Appeal Brief,
© paras 169-170 ' . '

- Prosecution Response Brief, paras 138-13%.

© See Trial Jodgement, paras 111, 115, 1893; Closing Argvments (14 Jul 2010}, T. 14451-14452, 14481,
14492-14493; Dordevié Closing Brief, paras 136-137, 146-148, 185-209, 285, 406. See supra, paras 211, 214,

218-224. A
97 _ /

&3 Article 25 of the Statute; supro, paras 13-19.
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Luki¢ was 1o “report to the Minister about his actions”, it did not solely rely on this wording or
document to conclude that Dordevi¢’s power had not been Timited by the creation of the Ministerial

Staf£.5" To the contrary, the Trial Chamber reasoned that the wording of the Minister’s Decision |

did not suggest anyt}nng extraordinary from the standard flmcuonmg of the MUP, namely that the
“Minister remains the person ultimately responsible and who can intervene and make demands or
' give instructions as he deems it necessary’ » 6% 1t further reasoned that the normal _fumnomng of the
MUP also eﬁtailed that senior chiefs of sections camy out their normal duties in assisting the
M_ﬁnist'er 1o fulfil his role.®” The Tral Chamber then engagedina detailed analysis of the evidence
supporting the finding that Dordevi¢’s role and involvement in the écﬁviﬁes of the MUP in Kosovo

were not diminished.”® It considered evidence that: (i) Dordevi¢ was often on the ground in 1998
and 1999 and played a dxrect role in the engagement of MUP forces in Kosovo; 7o
parnmpaxcd in the Co]lcgunn meetings at which anti-terrorist operations were discussed and
plzmmad;?02 (ii) he actively participated at the Joint Command meetings dealing with the
coordination of the VI and MUP forces in Kosovo;™® (iv) the majority of the operations in Kosovo
continued to be carried out by the RIB, including PJP and SAJ detachment, for which Pordevid
remained responsible;™ (v) Pordevi¢ made decisions regulating the rights of the MUP members
- assigned to the Ministerial Staff, including Stevanovic 7% and (vi) Lukié recoénised Dordevi¢ as his

superior.”®

(ii) be actively

227. To light of the above, the Appeals Chamber finds unpersuasive Dordevi¢’s claim that the use
of both odgovora and izvestava in the Minister’s Decision clearly show that “the Ministerial Staff

fundamentally restructured the hierarchy and functioning of the MUP by requiring that the Head of

Staff directly answer to-fthe Minister] and additionally inform him about security-related

% Qee supra, para: 20.

See Trial Judgement, para. 110,

Trial Judgement, para. 112. See also Trial .Tudgemem, para 115.

Trial Judgement, paras 112-114.

See Trial Tudgemext, para. 118.

Trial Judgement, paras 118, 244, 359 39§, 1900-1907, 1920—1925 2178. See, mﬁ-a, paras 231, 235-238, 242-243,

450-451.

™ Tria) Todgement, pares 98, 118, 1897.

05 Trial Judgement, paras 118, 229, 237, 239-240, 244, 247,249, 1902, 1904, 1906, 1988, 2178. See infra, paras 250,
083-287, 321. The Appeals Chamber forther notes that, as will be discussed in detail below, Dordevic continned to
issue dispaiches deployimg PIP units to Kosovo throughout the Indictment period (see infra, para. 242).

Trial Judgement, paras 118, 124.
Trial Judgement, para. 120. Sec fryfra, para. 230.
‘Trial Judgement, paras 119, 1897-1899. See infra, para. 229. - ' ff
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developments, measures taken and the effects of those measures”.””’ These arguments are therefore
dismissed. ' ' ‘

728. The second error alleged by Dordevié relates to the Trial Chamber’s reliance on the
evidence of Witness Cveti€ and- Witness Bymes, and on the summary of Borgavljevié’s

. statement.”® The Appeals Chamber is not convinced by Dordevi€’s argument that the Trial

Chamber erred in relying on Witness Cveti€’s evidence to conclude that Dordevic’s authority and
powers remained unaffected by the creation of the Minisierial Staff. The Appeals Chamber
observes that Witness Cveti¢ testified about the MUP Staff and stated that it was a “mid-command”
between the MUP in Belgrade: and the SUPs in Kosovo.”” He did not testify m relation to the
Ministerial Staff and, coﬁtra.ry to Dordevic’s contention, did not change his evidence or
acknowledge that he was mis’t:a]':e;:l_710 Upon review of Witness Cveti€’s testimony, it is clear that
when discussing the relationship between the MUP Staff and Belgrade, he wés referring to the

MUP Staff established by Pordevié in, 1997, which the Trial Chamber clearly distinguished from ’

the Ministerial Staff established by the Minister’s Decision.’ " Witness Cvetic testified that during
the Indictment period he did not know of the existence of the Ministerial Staff and had never scen
the Minister's Decision establishing it prior to his testimony.”" In other words, be did not perceive
a change in the relationship between the SUP and the headquarters in Belgrade, in relation to the
MUP Staff originally established by Bordevic."® His testimony is consistent with the ‘Trial
Chamber’s conclusion that the creation of the Ministerial Stadf was a formality to include the RDB
in t]]E MUP Staff in Kosovo, but did not affect the relationship between the SUPs in Kosovo, the

MUP Staff, 2ud the headquirters Belgrade in that they remained subordinate to the RJB, and hence

to Pordevic.”™* In reaching this conclusion, the Trial Chamber also considered the fact that Luki¢
continued to be the Head of the Staff and that, with the exception of the inclusion of the RDB
representatives, the composition of the new Ministerial Staff remained for the most part

W See Dordevié Appeal Brief, para. 166.
M gee Dordevic Appeal Brief, paras 168-165.

7 Trial Judgement, para 124,
M0 ges ] jubinko Cvetié, 2 Jul 2009, T. 6789-6790.

™ . Seg Trial Judgement, paras 104-107, 123; Ljubinko Cveti€, 29 Jun 2003, T. 6590, 6597; Ljubinko Cveti€, 30 Jun

2009, T. 6645. .
T2 1 jubinko Cveti¢, 30 Jun 2009, T. 6624-6626; Ljubinko Cvetic, 2 Jul 2009, T. 6784-6785.

T e Ljubinko Cveti¢, 2 Tl 2009, T. 6785-6786.

™ 'Trial Judgement, para 124.
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unchanged.”® The Appeals Chamber is not convinced by Dordevi€'s assertions, which inisrepresent
the relevant witness testimony and evidence, His arguments are therefore dismissed. '

229, As to the eﬁdencc of Witness Byrnes, the Appeals Chamber notes that he testified that
Luki¢ told him that duing his weekly trips to Belgrade he-reported to both Pordevic and
Stevanovic.”"® The Appeals Chamber recalls that it is within the discretion of a trial chamber to
admit hearsay evidence, although in assessing its probative value, the sumrounding circumstances
~ must be considered.””’ The Appeals Chamber observes that the Trial Chamber did not solely rely on
Witness Byme § testimony to conclude that Pordevié retamcd control over Lukié, but also Iehed on

evidence of Dordevic’s role in the negotiations leading to the October Agreements. 718 As for

BoriSavljevic’s statement given before the Belgrade War Crimes Chamber 1% that Dordevi€ received
reports by phone from Luki¢,™ the Appeals Chamber notes that indeed this staternent was not
admitted into evidence in this trial. However, the Trial Chamber did not rely on BoriSavljevi€'s
statement to reach the conclusion that Pordevi¢ “remained in control of the Ministerial Siaff and

Sreten Luki¢”.”” Borisavljevi¢'s statement was simply put to Dordevié during Pordevic’s |

testimony. In assessing his credibility, the Trial Chamber observed that Pordevic failed to
“consistently and convincingly” maintain his evidcncé denying that Luki¢ was reporting to him.">
The Appeals Chamber therefore considers that the Trdal Chamber relied on Boﬁﬁ'avljevié’s
statemnent to assess Dordevic’s crcd:bﬂlty on the issue, and not, as Dordevié suggests, for the truth
of its content.” The Appeals Chamber finds that Pordevié takes the Trial Chamber’s findings out
of their context and ignores its detailed analysis of the testimonial and documentary evidence upon

™ Trial Jodgement, paras 108-109. The Appeals Chamber finds that contrary to the Pordevic’s claim, the Tral
Chamber considered and reasoned the changes in the composition of the Ministerial Staff from the MUP Staff (see
Trial Judgement, paras 108-109, fn. 394. Contra Dordevi€ Appeal Brief, para. 162). Dordevic simply offers an
alternative interpretation of the facts, ignoring all the relevant Trial Chamber ﬁndmgs
1S Trial Judgement, fo, 6502
" See Lukic and Lukic Appeal Jadgement, para, 303; Blas'hé Appeal Tudgement, para, 656, fn. 1374; Haradingj et al
Appeal Judgément, paras 85-86.
™ Trial Judgement, para. 1897,
© ™ Chamber created in ime 2003 within the Bclg;radc District Court, with jurisdiction over erimes against humanity
and violations of international law as set out in the Serbian Penal Cods, and over serious viclations of miernational
humsanitarian law that occurred on the termitories of the former Repubhc of Yugoalawa since 1 January 1991.
™8 . Trial Jodgement, para. 1897, fn. 6502.
™. See Trial Tudgement, para. 1857, fn, 6502, Contra Dordevié Appeal Brief, para. 169.
™ Trial Judgement, fn, 6502. See also Viastimir Dordevié, 14 Dec 2009, T. 10061. Dordevié also suggests that the
"Trizl Chamber inaccurately summarised the testimony of Borsavljevi¢ (Pordevié¢ Appeal Brief, para. 169). Having
reviewed the transcript, the Appeals Chamber notes that that is not the case. The Tral Judgement reported
Borisavljevi€’s statement that Pordevic received oral reparts from Lukic, who contacted him by phone, which is

consistent with Borisavijevi€ statement as read inte the record (cf Trial Judgement, fn. 6502 with Vlastimir ‘

Dardevi€, 14 Dec 2009, T. 10063).
™ Qee Trial Tudgement, fn, 6502; Vlashmlr Bordevid, 14 Dec 2009, T. 10061-10067. &&fj
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which it concluded that the Ministerial Staff did not alter the superior-subordinate relationship
between Pordevi¢ and Luki¢.”** His arguments are therefore dismissed.

230. | The Appeals Chamber further finds unconvincing Pordevi¢’s argument that he lacked the

power to'appoint and dismiss the SUP chiefs. The Trial ‘Cha_mber explicitly considered and rejected

this argument.”” Dordevié merely asks the Appeals Chamber to accept his interpretation of the
l évidcnce, without pointing to an crrér.m In addition, Pordevic’s argumént that his role in
“appointing and dismissing RJB members to and from the Ministerial Staff” was limited to
regulating individual employment rights reveals his misunderstanding of the Trial Chamber’s
finding.” Indesd, the Appeals Chamber understands the Trial Chamber to have found that
notwithstanding Pordevic’s lack of “power to appoint” members of the Ministerial Staff, by
regulating the rights of those RIB members assigned to the Ministerial Staff, be “remained actively
engaged in the membership and functioning of the Ministerial Staff in Kosovo throughout 1999”78
Dordevié merely offers an altemative conclusion but has failed to show that the Trial Chamber
erred. His argumcﬁl is therefore dismissed.

3. Dordevic’s role in the events in Kosovo in 1998 and 1999

(a) Infroduction

231, The Tl Chamber found that, following the adoption of the Plan for the Suppression of
Terrorism in.Kosovo in July 1998, Pordevié was present in Kosovo for about three months, where
he monitored the implementation of the plan and actively participated in the Ministerial Staff
meetings.”® The Trial Chamber also found that at a meeting of the Ministerial Staff in Kosovo on

Trial Judgement, paras 104-124, 1897-1899, :

Trial Judgement, paras 40, 48; Bordevi¢ Closing Brief, para. 163.

See supra, para. 20.

Pordevié Appeal Brief, para. 172

Tdal Fudgement, para. 120. The evidence analysed by the Tral Chamber includes two decisions signed by
Pordevié relating to the entiflement of Stojanovié and Bozovié (Trial Judgement, para 120, referring to
Exhibits P1044, D405, respectively); Lukic’s lstter to Dordevié proposing the termination of appointments and
addition of members to the Ministerial Staff as of 1 Time 1999 (Trial Judgement, para. 120, referring to Exhibit
DA406); the Minister’s subsequent decision reflecting Lukic’s proposal to Dordevid {Trial JTudgement, para, 120,
referring to Exhibit P67); and Dardevic’s decision of 30 May 1999 terminating the employment of Milan Cankovié
a5 member of the Ministerial Staff (Trial Judgement, para. 120, referring to Exhibit P144).

™ Trial Fodgement, para. 1901 The Appeals Chamber nofes-that “mn keeping with the general usage of witnesses and
submissions during the tfal” the Trial Chamber used “the description the ‘MUP Staff, or the ‘MUR Staff for
Kosovo®, whether the reference is to the MUP Staff for Kosovo before 16 June 1998, or the Mimisterial Staff for the
Suppression of Terrorism in Kosovo after 16 June 1998." The Trial Chamber stressed that this “nsage is convenient
for brevity and does not imply any failure to recognise the change in [the] formal structore™ of the Staff (Trial
Tudgement, para. 123). The Appeals Chamber will insiead differenciste between the two snd refer to Mimisterial
Staff when discussing the Staff after 16 June 1098, o .

EEEES
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22 July 1998, Pordevié instructed those ﬁrcsent on their future obligations in accordance with the

Plan for the Suppressmn of Terrorism in Kosovo.™ Tt further found that throughoat 1999, Pordevid
“contimued to maintain his nvolvement in Kosovo and was active with the Minister in Kosovo on .

more than one occasion”.” The Trial Chamber found th15 condnct to be inconsistent with

_ Dordevi¢’s position at trial that the Minister kept him “out of the loop” about the events in

Kosovo.™2
(b) Arguments of the parties

232. Pordevié argues that the effect of the creation of the Ministerial Staff on his “control over
the events in Kosovo was instantaneous™ > and that the Trial Charnber erred in conclnding that he
“actively participated in”-in Ministerial Staff meetings, or had ‘;cffcqtivé control” over events in
Kosovo in 1998 and 1999.7* He contends that the Trial Chamber emed in concluding that he
actively participated in Ministerial Staff meetings in '1998.” Pordevi¢ submits that as 1998
proceeded, his involvement in Kosovo waned, and in 1999 he was in Kosovo on only a handful of
occasi;)ns 76 In support of his argument, Pordevi¢ points to: (1) his alleged presence and
" involvement in Rafak/Racak in mid-January 1999; (ii) a staff meeting on 17 February 1999, headed
by Luki€¢ on the Minister’s behalf, in which Dordevi¢ barely spoke; (i) a Ministerial Staff meeting
o0 8 March 1999, chaired by the Minister and Head of MUP Staff, in which Dordevi¢ did not
contribute; (iv) a visit to Kosovo on 16 and 18 April 1999 where he terminated the duties of two
SUP chiefs, on the Minister's authorisation, and met with Lukic¢ and StcVaqovié; (v) his alleged
presence at the Joint Command meeting on 1 June 1999; and (vi) his presence at a meeting on
10 June 1999 pertaining to the withdrawal of MUP forces from Kosovo.™" '

"233. In support of this argument, Pordevié¢ also points to evidence of a number of Ministerial

Staff meetings during which Stevanovi¢ was either chairing the meeting or giving detailed

instructions, while Pordevi¢ was not even present.m

™ Trial Judgement, para. 1901.

™l Trial Judgement, para. 1925.

Trial Judgement, para. 1925.

Pordevié Appeal Bref, para. 173.

Dordevié Appeal Brief, para. 173.

Dordevic Appeal Brief, para. 173.

Dordevié Appeal Bref, para. 173. '

™ Pordevié Appeal Brief, para. -173. Dordevié’s involvement in RaZak/Ragak in January 1999 and a Joint Command
meeting on 1 June 1999, will be addressed under, respectively, sab-groonds 9(E) and 9(B) of ks appeal.

8 Appeal Hearing, 13 May 2013, AT. 7879, Specifically, Bordevié points to the following Ministerial Staff
meetings: (i) 21 December 1998 (see Exhibit P1043); (i) 4 April 1999 (sec Extibit P764); (i) 7 May 1999 (see
Exhibit P771); and Gv) 11 May 1999 (see Exhibit P345).
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* 234, The Prosecution résponds that the Trial Chamber rejected Pordevi€'s assertions that he
seldom attended Ministerial S-taffrmeeﬁngs in 1998 and was rﬁrcly on the ground in Kosovo in
1999.7 It contends that the Trial Chamber reasonably reached this conclusion after weighing the
evidence regarding Dordevié’s presence on the ground following the establishment of the
Ministerial Staff in Jone 1998, and was not convinced by his assertion that he was kept “out of the
loop™ about events in Kosovo.* '

(¢) Analysis

235. The Appeals Chamber observes that Dordevi¢ submits that “[it] was wholly erroneous to

conclude that [he] “actively participated’ in Ministerial Staff meetings in 1998”." The Appeals

Chamber considers that this statement is taken out of context. The complete Trial Chamber's

- finding is as follows: . |
[firom July 1998 onwards, for a period of at least three months, the Accised wes pressnt in

Kosovo, momitoring the implementation of the PL'm for the Suppression of Terrorism in Kosovo
and actively participating in MUP Staff meetings.”

2146

236.. The Trial Chamber’s findings in this regard are based on extensive evidence concerning

Pordevié’s involvement in Kosovo throughout 1998 and his active participation in the
establishment and implementation of thé Plan for the Suppression of Terrorism in Kr:yso‘vo.'f‘43 The
Appeals Chamber recalls that the full fitle of the Ministerial Staff was “Ministerial Staff for the
Supprcésion of Terrorism”™* and that it was created to formally bring together the RIB and RDB
for the purpose of “combating tcrroﬁsip” in Kosovo.”’ Immediately after the creation of the

Ministerial Staff, Dordevié was sent to Kosovo to monitor and implement the Plan for the

Suppression of Terorism.™* Dordevi¢ himself testified that he occasionally participated in the
Ministerial Staff meetings, “took part in the work of the meetings, contributfed] to them with some
proposal [...] or help(ed] them in any way [he] thought [he] could”™.™’ Simj]aﬂy; when discussing
his role in Kosovo at the time, he testified that he was not “merely an observer” but that his task
was “fo get invelfed and providf; assistance in the activitics being carried out down there and to

™

o Prosccution Response Brief, para. 141.
7

. Prosecution Response Brief, para. 141,
1 pPordevié Appeal Brief, para. 173.
" ™2 Tra] Jodgement, para. 1901. ‘
™3 Tria] Jodgement, para. 1901, fne 6522-6531. Sec also Trial Judgement, paras 228-293, 1900.1907
"4 Trial Judgement, para. 108, See also supra, paras 209-211,
™5 Trig] Judgement, para. 110.
M6 Yastimir Dordevié, 8 December 2009, T. §791; Trizl Judgement, paras 1900-1907.
™ Trial Jodgement, fn. 6526, referring to Vlastimir Pordevié, 3 December 2009, T. 9589.
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give [his] contribution to the success of the anti-terrorist act'wity.”-"‘-li In light of the above, the
Appeals Chamber finds that the fact that Dordevic did not attend all the meetings of the Ministerial
Staff as he pointed out, does not undermine the Trial Chamber’s conclusion that he was actively
participating in Ministerial Staff meetings. ™ Similarlj', it also does not undermine the Trial

.Chamber’s conclusion that the creation of the Ministerial Staff did not, as Pordevi¢ suggests, have

an impact on his involvement in the events in Kosovo. His arguments in this respect are dismissed.

237. Dordevi¢ further contends that the Trial Chamber emoneounsly relied on evidence of his
limited participation in meetings in Kosovo in 1999, to establish that he was an active participant in

and had effective control over fordes in Kosovo in 1999.7°

Pordevic, however, ignores the Trial
Chamber’'s finding that his visits to Kosovo in 1999 were considered in the context of his active
participation in the establishmient of the Plan for the Suppression of Tetrorism in Kosovo and his
“commanding presence in RaEakfRagak”.751 Pordevi€'s relative silence during certain meetings or

the fact that a meeting was chaired by someonc other than Pordevié does not negate- these

findings.””* To the contrary, given his role in the establishment of the Plan for the Suppression of

Terrorism in Kosovo and his “comm.andmg presence in RacaklRagak” as well as his senior status,
Pordevié’ § presence in Kosovo and at meetings aimed at “boostfing] the morale of the police force”

and evaluating the “handover of duties of the two SUP chiefs” is relevant to the Trial Chamber’s
determination of Pordevié’s continued involvement in Kosovo during the Indictment period.”® It
was therefore rcasonable for the Trial Chamber to consider his paricipation at meetings in Kosovo

" in 1999 to establish that he was still active in Kosovo and was not kept “out of the loop™ as

Dordevié argned at trial.™>*

238. In any event, Dordevi¢ misunderstands the findings of the Trial Chamber insofar as he
submits that it fa:lled to establish that he had “effective control” over events in Kosovo. 735 The Trial
Chamber did not conmder whether or not he had effective control in these specific instances, but
rather that Dordevié “played a key role in coordmatmg the work of the MUP forces in Kosovo in
1998 and 199977° and, addmona]ly, that he had de jure powers and effective control over the

™8 Trial Judgement, fn. 6526, referring to Viastimir Bordevic, 8 December 2000, T. 9791.

™ Contra Pordevié Appeal Brief, fn. 256.

™0 See Trial Judgement, para. 1925.

™! Trial Jodgement, para 1925.

7% See Dordevié Appeal Brief, para. 173, rafsmngtoExhiblt P85, p, 4, Trial Judgement, para. 1925,
™3 Trisl Jodgement, para. 1925.

™ See Trial Judgement, parz. 1925.

™5 See Dardevic Appeal Brief, para, 173(b).

7 Trial Fndgement, para. 2154. - | : ' fv
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police in Kosovo.”’ The Trial Chamber made its findings with respect to Dordevic’s presence n
Kosovo in 1999 to show that Dordevic “continued to maintain his involvement in Kosovo, and was
active with the Minister in- Kosovo on mhore than one occasion”.”" In light of his continual visits
throughout 1998 and 1999, his “command:mg presence” at times, and his key role in coordinating
MUP forces in Kosovo, the Appeals Chamber is satisfied the Trial Chamber reasonably concluded
that Pordevi¢ maintained his involvement and was active in Kosovo in 1999.

239. In light of the above, the Appeals Chamber finds that Dordevic has failed to show that no.

reasonzble trier of fact could have reached the same conclusion as the Trial Chamber, and as such
has failed to show that the Trial Chamber erred in concluding that he remained involved and active
in Kosovo throughout 1999.

4. Authority over the PIP znd the SAJ
(a) Arguments of the parties

240. Dordevié submits that the Trial Chamber emed in concluding that he had authority and
effective control over the PJP and the SAJ, because be engaged and deployed them. ™ Moreover, he
argues that he merely implemented the Minister's decisions and his role ended thére.”®® He further
contests the Trial Chamber’s finding that he admitted members of PJP and SAJ units into the

reserve forces and deployed them to Kogovo."™"

241. 'The Prosécution responds that the Trial Chamber reasonably found that Pordevié was
responsible for PJP and SAJ units in Kosovo throughout 1998 and 1993 and rejected Dordevi¢'s

2144

argument that he merely implemented the Minister’s decisions.” The Prosecution maintains that .

the establishment of the Ministerial Staff in June 1998 did not diminish Dordevié’s authority over
the PIP and SAJ units.”® The Prosecution also claims that Dordevi€ has failed to show that the
Trial Chamber's finding regarding the deployment of volunteers and reservists to Kosovo was

unreasonable.’®

57 Trial Judgement, para. 2154,

™% Prial Tudgement, para. 1925.

™ Pordevié Appeal Brief, paras 174, 176, 178-179.

" Dyordevic Appeal Brief, paras 175, 177-179.

! Bordevié Appeal Brief, para. 177. '
2 progecution Response Brief, parz. 143. Sce also Appeal Hcarm.g, 13 May 2013, AT. 119.
™ Prosecution Response Brief, para. 144. )

7 Prosecution Response Brief, para. 145,

4
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(b) Apalysis

242. The Appeals Chamber observes that the T:ial’Chambcr found that “the mobilising and
engaging of the PIPs could be done on orders of the Minister and, when approved by the Minister,
also on arders of the Chief of the RIB”, namely Pordevic.”® The Trial Chamber explicitly
considered Dordevié's evidence that he was never authorised by the Minister to “use” the PJP to be
sent on mission, and found this to be “blatantly” incompatible with the evidence before it."" It
" concluded that the Minister had authorised him to make decisions on engaging the PIP forces at the
relevant time, based on: (i) documentary evidence showing that Dordevi€, as Head of the RJB,
issued dispatches deploying the PP units throughout the Indictment period:’®? and (i) the
testimony of Witness Cveti¢, Chief of the Kosovska Mitrovica/Mitrovicg SUP, that it was normally
the Head of RJB, ie. Dordevié, who made the decision to engage PIP units.”® The Appeals

Chamber finds that Pordevi¢ fails to support his contention that he merely implemented the

Minister’s decisions and that the Trial Chamber emred in relying on the testimonies and
documentary evidence upon which it i'cached its conclusion, The Appeals Chamber therefore finds
that Dordevié has failed to show that the Trial Chamber’s reasoning and assessment of the evidence

was GHDHBOUS.769

243, With regard to Pordevi€'s argument in relation to.the SAJ, he .suggcsts that the Trial
Chamber’s finding that hé had authority ovcr'thc SAJ because he could deploy them, falls short of
effective control.”° To the extent Dordevié argues that effective control necessarily implies control
during combat uperations,771 the Appeals Chamber recalls that this is incorrect as a matter of law.””

In any event, the Appeals Chamber finds that whether he had control over these units in Kosovo

during their combat operations is irelevant to the u_lﬁmaté determination of whether by deploying -

% Tgal Tadgement, para 61, referring to Exhibits P58, para. 2, P1360, p. 5, Ljubinko Cvetié, 29 Tun 2009, T. 6604,
6607, Viastimir Dordevid, 1 Dec 2009, T. 9453, Viastimir Pordevic, 2 Dec 2009, T. 9459. The Appeals Chamber
notes that in support of his argument, Pordevi€ points to evidence that only supports the Trial Chamber’s general
finding that it was within the Minister's power to engage the PIP {(compare Pordevic Appeal Brief, paras 174-175,
fn. 263 with Trial Tudgement, para. 61). . ]

6 See Trial Tudgement, para. 61, referring to Viastimir Bordevié, 2 Dec 2009, T. 9459.

7 [rial Judgement, para. 61, referring to Exhibits P131, P132, P137, P138, P139, P346, P1182, P1183.

™ Tral Judgement, para. 61.

"% See supra, para. 20. - )

™ Pordevi€ Appeal Bricf, para. 176. In this context, Dordovié challenges the Trial Chamber's conclusion that he

admitted members info the reserve forces and deployed them, baged solely on challenges to the Tral Chamber’s

findings on the deployment of the Scorpions (see Bordevi¢ Appeal Brief, paras 176-177). The Appeals Chamber

will address this argument later in this Judgement (see infra, paras 355-362, 366-371). .

Pordevié Appeal Brief, paras 176, 178-179. ‘ _

The Appeats Chamber recalls that “[whether the effective conirol descends from the soperior to the sobordinate

culpabie of the crime through intermediary subordinates is immaterial a5 a matter of law; instead, what matiers is

d 3
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them he acted in furtherance of the JCE. The. Appeals Chamber recalls that the Trial Chamber
cxphcuiy found that although the PIP and SAJ units received their assignments from the MUP Statf
in Pristina/Prishtiné following their deployment, Dordevié remained rcsponmble for them.”™

244. Dordevi¢ has thcrefore failed to show that the Trial Chamber erred in finding that he had
effective control over the deployed units.

5. The reporting system within the MUP

(a) Arguments of the parties

245.. Dordevi¢’s argument in relation to the reporting system within the MUF is twofold. First, he '

argues that the reporting patterns within the MUP were affected by the creation of the Ministerial
Staff, which is further evidence that this event curtailed Dordevié’s ];)r:wvcns."'.74 DPordevié¢ particularly
takes issue with the Trial Chambe:r’s finding that SUP.rcports seat from the Ministerial Staif to the
MUP headquarters in Belgrade, including the beads of RIB and RDB contained information on
anti-terrorist operations carried out by the police units. ™5 In his view, the fact that there was a
double-track reporting systerm, one from the SUPs to the Ministerial Staff in Pristina/Prishting, and
the other one directly to the MUP, shows that he was not informed of the MUP operations in
Kosovo.”® Second, Bordcwé contends that the Tnal Chamber emred in infertng that he had
knowledge of the events in Kosovo since reports to Belgrade did not include information on anti-
terrorist operations, even if the MUP Staff had received all the relevant information on the MUP

and anti-terrorist activities.””

246. The Prosecution responds that the Trial Chamber's finding that Pordevi€ was informed of

MUP operailons in Kosovo was reasonable and “based on a wealth of evidence”.”™

whether the supcnor has the material ability to prevent or punith the criminally responsible: subordinate™ (Oric
Appezl Tudgement, para. 20).
75 Trial Jodgement, paras 72, 110, 112, 118, 124, 1896-1897. See also infra, paras 406-408.
T See Dordevié Appeal Brief, paras 180, 182, 184-185; Dordevi¢ Reply Brief, paras 52-53.
™ Pordevié Appeal Brief, pare. 182, referring to Trial Judgement, para. 132. See aiso Appeal Hearing, 13 May 2013,
AT. 170-171. :
T Pordevié Appeal Brief, para. 184. See also Appeal Hearing, 13 May 2013, AT. 170-171.
" See Bordevié Appeal Brief, paras 180, 182, 184-185; Dordevié Reply Brief, paras 52-53.
* 7 Progecution Response Brief, para. 147. See also Appeal Hearing, 13 May 2013, AT. 125. The Prosecution further
submits that the Trial Chamber found that Dardevic's knowledge came from varions sources inchuding the detailed
and extensive reporting systems in place in the MUP, reports by telephone, personal contact, his participation in
meetings of the MUP Staff, Joint Command, MUP Collegium, and pcrsonal tonrs om the ground (Pros&cuh.on
Response Brief, paras 147-148).

w | {
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(b} Analysis

"247. The Appeals Chamber notes that the Toal Chamber discusséd in detail the reporting system
within the MUP.”” Tn making its findings on the reporting system, it relied on the MUP instructions
on information and reporting,”® Pordevi¢’s, Witness Cveti¢’s, and Witness Simovi€'s testimonies,
as well as other documentary evidence. 71 it found that: (i) in 1999, the SUPs in Kosovo'®? sent
reports about the events occurring in the terdtory of Kosovo to both the MUP hcadquartcrs in .
Belgrade and the MUP Staff in Priftina/Prishting; .78 (11) the most mponam security-related
information that occurred within the territory of all the SUPs was in furn sent by the analytics
department of the RJB in Belgrade to all the SUPs and the head of the MUP Staff, informing them
of the situation outside their territory; ™ (iti) the chiefs of the SUPs reported to Luki¢ every
moming on any additional information that had not been included in the daily bullefins;™* and

* (iv) reportls were given during the meetings of the MUP Staff.”® The Trial Chamber also found that
the MUP Staff submitted reports to the headquarters in Belgrade and summary reports to the MUP

_in Belgrade of everything that happened in the field. These summary repoits were described by
Dordevié as a “double-track channel”, in light of the fact that the same information was also sent by
the SUPs to the operation céntre of the MUP. "’

248. 'When discussing these reports, the Trial Chamber rejected Dordevic's evidence that while
such reports were to include information on the movement of the police and po]icé operations, the
information received by Belgrade covered only terrorist acﬁvities (and therefore not anti-tetrorist
responscs by the VI and MUP)."™ The Trial Chamber instead found that these Teports covered:
‘(i) terrorist actions and the police rcéponsc to these actions; (ii) police operations, including the type
of operation, jts time and place, the number bf police members participating, combat and non-
combat equipment used, and the result and consequences; (iii) movement of police units to, from,
and within Kosovo; and (iv) observations on the work of the KVM mission members.”® These

™ Tgal Judgement, paras 125-135.

™ Exhibit D232.

™ See Trial Judgement, paras 125-135, 1258.

™ The 33 Secretaviats for Internal Affairs (SUPs) were subordinate to the RTB and responsible for the security
situetion in a particnlar geographic area for which they were established in the tecritory of the Republic of Serbia
(Trial Judgement, para. 46).

™ Trial Jadgement, para. 129, referring to L]ubmko Cvetic, 1 Tul 2009, T. 6723, 6726, Exhibit P1060.

" Trial Fadgement, para. 129, referring to Viastiniir Dordevié, 2 Dec 2009, T. 9495, 9459-9504.

™ Trial Judgement, para, 129, referiing to Ljubinko Cvetié, 2 Jul 2009, T. 6763.

™ Trial Judgement, para. 129, referring to Ljubinko Cvetid, 3 Ful 2009, T. 6850, Exhibit P764.

™ Trial Judgement, para. 131, referring to Vastimir Bordevié, 2 Dec 2009, T. 9508 (discussing Bxhibit D284).

" Trial Judgement, para. 132, referring to Bxhibit P1041.

™ Trial Jodgement, para. 132. . \@
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topics were set out in a dispatich from Laiki€ to ail the SUPs in Kosovo on 21 October 1998 in light
of the obligations entered into by Serbia in the October Agreements.79°

249, The Appeals Chamiber considers that the Trial Chamber's finding is not clear on whethe the
content of the “reports” refers to the reports sent: (i) from the SUPs to the MUP Staff, (ii} from the
SUPs to the Operations Centre of the MUP in Belgrade, ot (jif) from the MUP Staff to Belgrade.
The Appeals Chamber notes that the Trial Chamber referred to Exhibits D274 and D275.™
Exhibit D274 is a repbrt from a SUP to the MUP Staff dated 14 January 1999, which covers
precisely the areas of reporting set out in the dispatch of 21 October 1998 issued by Lukié, ™

- Exhibit D275, is a daily repoft from a SUP to the Operations Centre in Bclgradé, which on the other
hand, only'covers criminal offences, events, and incidents, but makes no reference fo police .
operaﬁons.m' _Howcvér, for the reasons set ont below and elsewhere in this Judgernent,” the
Appesls Chamber finds that this distinction has no bearing on the Trial Chamber’s conclusion that
the creation of the Ministerial Staff did not limit Pordevié’s powers and that he was aware of the
events unfolding in Kosovo. '

250. 'The Appesals Chamber observes that the Trial Chamber expﬁ&ﬂy found that despite the
detailed and extensive reporting system whereby both the SUP and the MUP- Staff reported to
Belgrade on the events that occurred on the ground in Koéovo, these reports aid not mention serious
crimes committed by MUP forces aéa:hst the Kosovo Albanian population during the course of
1998 and 1999.7%° Tt therefore inferred Dordevi¢’s kmowledge of the events occurring in Kosovo
baséd orr: (i) evidence that reports from the SUPs were sometimes given to the MUP head(iuarters
by phone;”™ (i) evidence that on Zﬁ March 1999, Simovié, SAT Commander, inforined Dordevié
by telephone of the crimes committed against Kosovo Albapian civilians by the Scorpions unit
attached fo the SAJ in Podujevo/Podujeve on that day;” (iii) Dordevi¢’s personal and direct
ébn]:act with, inter alia, a number of SUP chiefs in Kosovo and the Head of the MUP Staff,
Lukié;r’.gsf (iv) his attendance at and active participation in the Joint Command meetings;”> (v) his

™ Trial Judgement, para. 132; Exhibit P1041.

™ Trial Fudgement, para. 132.

™ See Exhibits D274, P1041.

™ See Exhibit D275, ,

™ See supra, paras 226-227, 235-238; infra, paras 250-251.

™ Trial Judgement, paras 1985-1986.

™ Trigl Judgement, para. 1986, referting to the testimony of Ljubinko Cveti¢, 1 Jul 2009, T. 6723, 6726. :

™ Trisl Judgement, para 1986, referming fo the testrmony of Vlastimir Pordevié, T Dec 2009, T.9703, Zoran
Sitnovié, 19 Apr 2010, T. 13588-13589, Zoran Simovié, 20 Apr 2010, T. 13654.

T Trial Judgement, pare. 1987. The Trial Chamber considered evidence in 1999 he was presert in Kosovo on several
occasions, atiending MUP Staff meetings and visiting SUP chiefs (Trial Judgement, para. 1987). Particularly the
Trial Chamber found that: (i) in 1999 Pordevié attended a MUP Staff meeting during which Luki¢ discussed the
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participation at the MUP Collegium, where the Trial Chamber found that VI/MUP anti-terrorist
_ " pperations were discussed in detail;®® (vi) his knowledge of crimes committed by th;: Serbian
forces in Kosovo already in 1998;"" (vii) his presence on the ground in RaZak/Ragak in January
1999, where an operation directed against the KLA resulted in the death of many civilians;*”
(viii) his involvement in the conceatment of crimes:*®® and (ix) the national media.®* The Appeals
Chamber therefore finds that Pordevic has failed to show that no Iéasona:ble trier of fact could have
- concluded as the Trial Chamber did, and as such has failed to show that the Trial Chamber erred in
concluding that he had k:uowledgc of thc events occurring in Kosovo

251. Tuming to Pordevi’s argument that after 24 March 1999, the communication system was
damaged and news from the field was severely hampered, the Appeals Chamber notes that the Trial
Chamber explicitly found that the telephone system of reporting was interrupted during April 1999
as a result of the bombing of the Pristina/Prishting post c-flic_c.806 While the Trial Chamber did not

explicitly state how the reporting: system continued, evidence cited in the footnotes supports its -

finding that the reporting system continued to function throughout the war.®" The Appeals
Chamber notes that the Txial Chamber reforred to Dordevié’s owﬁ testimony concerning a set of
dispatches sent from the RIJB to the SUPs and the MUP Staff in April and May 1999.%*
Particularly, when testifying on a dispaich dated 24 April 1999, Pordevi€ stated that he received all
the daily re.p.ortsm9 and that the dispatch was sent to “all the secretariats- and the MUP in

RIB “mopping-up” opcratmn te be carried out in Podu]cvolPodujevc Dragobﬂ_]elDragole and Drenica (Tral

- Yodgement, para. 1587, referring to Exhbit P83, p. 1); (ii) in March 1999, while “moppmg up” VIMUP operations
were heing camried oot in Kafanik/Kacanik and Voéitm/Vushitrr, he took part in discussions with the MUP Staff
on the overall security situation in Kosovo and the implementation of a defence plan (Trial Jndgement, para. 1987,
referring to Ljubinko Cvetié, 1 Jul 2009, T. 6682-6683. See also Tral Tudgement, para. 1925); (iii) on 16 April
1999 he accompanied the Minister on a visit to Kosovo during which they met the chiefs of the SUPs and the MUP
Staff (Trial Jadgement, para. 1987, referring to Vlastimir Bordevié, 7 Dec 2009, T. 9735); (iv) on 18 April 1599
Pordevic retumed to Ecosovo to oversee the handover of duty concerning the chief of a number of SUP, during

which be met with Luki¢, Petrié, Pavkovi¢, Lazarevi¢, and Bakovié¢ (Trial Judgement. para. 1987, refeming o

Vlastimir Pordevic, 7 Dec 2009, T. 9738-5739, Vlasttmir Pordevi€, 11 Dec 2009, T. 10020).
78 Trial Judgement, para. 1988, Sce supra, para 226; infra, paras 283-287, 321.
%% Tral Judgement; para. 1989. The Appeals Chamber recalls that it has upheld the Trial Chamber’s conclusion that
. anti-terrorist operations were discussed during the Ministerial Colleginm meetings (see infra, paras 269—27 1).
#1  Trial Judgement, paras 1990-1991.
812 Trigl Judgement, paras 1920-1924,1992. The Appeals Chamber has upbeld the Trial Chamber’s ﬁndmgs in relation
 to the Rafak/Ragak incident and Pordevic™s role therein (see irgfra, paras 338-340, 345-349).

B3 Tral Judgement, paras 1994, 2156. The Appeals Chamber has uphcld the Trial Chamber’s findings and
conclusions in relation to Pordevi€’s involvement in the concealment of the crimes committed by Serbian forces in
Kosovo (see infra, paras 378-384, 406-409, 413415, 421-425, 428-433).

04 Trial Judgement, para. 1996. See infra, para. 501

W5 Sec also infra, paras 463, 468, 470, 477, 504, 513514,

5 Trial Judgement, para. 130. See Pordevié Appeal Brief, para. 185.

®7 Trial Judgement, fn. 442, referring to Vlastimir Dordevié, 2 Dec 2009, T. 9499-9504, Exhibits D407, D408, D410,
D411, D412, See also Ljubinko Cvetié, 1 Jul 2009, T. 6723-6724.

88  Trial Jodgement, fn. 442, referring to Extibits D407, D40R, D410, D411

¥5  Trial Fudgement, fn. 442, refarring to Viastimir Pordevi€, 2 Dec 2005, T. 9500.
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[Pnsuna.anshnne] » 510 The Appeals Chamber also notes Witness Cvetlé’ § testimony in the context
of the discussion on the destruction of the post office that caused the telephone lines to be cut, that
the SUPs had communication centres and used “teleprinters™ to send dispatches and bul]etms to the
MUP Staff and the headquarters in Belgrade. 1 Bordevic’s argument therefore fails.

252. The Appeals Chamber therefore finds that Dordevié has failed to show that the Trial
Chamber erred in concluding that the creation of the Nﬁnistéria_l Staff did not limit his powers and
that he was aware of the MUP operation and other relevant events unfolding in Kosovo.

6. Areas of responsibility of the Assistant Ministers
{a) Introduction

.253. The Trial Chamber held that,.at all times relevant to the Indictment, Pordevi¢ exercised de
jure comml over the R]B 812 which was the largest organisational element within the MUP. 53 1t
found that in July 1997, Dordemc was promoted to Colonel-General, the highest attainable rank
within the MUP and thus became the highest ranking MUP officer.™ On 27 January 1998,
Dordevié was appointed Chicf of the RVB.*® The Trial Chamber further found that the other

Assistant Ministers within the RJB were subordinate to Pordevié based on: (i) his rank of Colonel-
7 General; (i) his position as Head of the RJB; (iii) Witness Aleksander Vasiljevié’s (“Witness
Vasiljevi¢”) testimony that Dordevi¢ was “the number 2 man in MUP™;**® and (v} the fact that he
 held the highest attainable rank in the MUP.*7

(b) Arguments of the parties

254. Dordevi¢ argues that the Trial Chamber erred in concluding that, as Assistant Minister and
Chief of the R]B, he was superior to the other three Assistant Ministers from the RIB.**® He insists
that all Assistant Ministers were directly responsible to the Minister."" He points to several laws
a.ﬁd two documents issued by the Minister and argues that instead of “dealling]” with these

810 ylastimir Dordevic, 2 Dec 2009, T. 9500

Ul 1 iubinko Cvetié, 1 Jul 2009, T. 6723-6724.

B2 Trial Jodgement, pars. 40.

83 Trial Tudgement, para. 43.

84 Trial Judgement, paras 43, 1898.

85 Trial Jodgement, para. 43.

818 Trial Tndgement, paras 43, 1898.

7 Tral Judgement, paras 43, 1R98. '

"8 Dyordevié Appeal Brief, para. 159(ii), referring to Trial Judgement, paras 4243, 1976.

9 Pordevié Appeal Brief, para. 186, referring to Exhibits P258, Article 18, P263, D208. Ses also Dordevié Apptal
Brief, para. 188; Appeal Hearing, 13 May 2013, AT. 76, referring o Exhibits 208, P258, Article 18, P263.
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documents, the Trial Chamber based its conclusions on the MUP hierarchy and on the testimony of
Witness Vasiljevié and Witness K87.%° According to Pordevié, the Trial Chamber emed in
focusing on his rank to determine his status vis-@-vis the other Assistant Ministers, as unlike in the
military, the principle of hierarchy was not well respected in the MUP and a supén'or rank did not
‘entail superior contro] in the MUP.* Pordevi€ states that the Milutinovié et al. Trial Chamber
correctly recognised this, and that the Trial Chamber in this case should have come to the same
conclusion.** He submits that the evidence of Witness Vasiljevié was irrelevant on this issue and
! that Witness K87 was at the ‘vary bottom of the RIB™.2 Dordevi¢ insists that limitations to
Pordevié’s power arose when there was an overlap between the responsibilities of other Assistant
Ministers ®2* He maintains that the Trial Chamber correctly noted this, but then failed fo properly
assess the role of two Assistant Ministers, Petar Zekovic (“Zekovi¢™) and Stevanovié, whose roles
overlapped with Dordevi¢’s. ™ | -

255. Pordevié further contends that there was no evidence that Zekovié was Head of the
Administration of Jomt Affairs and that Stevanovié was Head of the Police Administration in the
RIB, as found by the Trial Chamber.*

256.- The Prosecution responds that the Trdal Chamber did consider the laws; —'cvidence and
witnesses referred to by Pordevi¢ in support of his argument and found that the areas of
responsibility of Stevanovi¢ and Zekovié did not overlap with, or limit, Dordevi¢’s authority as
Head of the RJB.*7 The Prosecution submits that the Trial Chamber correctly reasoned that, as the
highest ranking MUP Officer in the RIB and the “number 2 man in the MUP” and because the
“principle of hierarchy was well-respected throughout the MUP structure”, thc three other Assistant
Ministers, Zekovi€, Sievanovié, and Mi¥i¢ were subordinate to Dordevi¢.** Furthermore, the
Prosecution adds that the Trial Chamber conécﬂy relied on mutually—corroboraﬁng evidence and
found  that Assistant Ministers Zekovi€¢ and Stevanovié held positions within the RIB and

0 Appeal Hearing, 13 May 2013, AT. 73, 75- 76.

! Dordevié Appeal Brief, para. 187, referring to Milutinovic et al. Trial Tudgeroent, vnl.3 paras 943-944. Sec also
Appeal Hearing, 13 May 2013, AT. 74-75, 174. ' _

Pordevicé Appeal Brief, para. 187.

Pordevié Appeal Brief, para. 188; Appeal Hcann.g 13 May 2013, AT. 73 76. '

Purdevié Appeal Brief, para 189—190 Appeal Hearing, 13 May 2013, T. 75-77. See also Pordevid Reply Bnef

7 para 55.

% Pordevié Appeal Brief, para. 189-190; Appeal Hearing, 13 May 2013, AT 78-81. See also Dordevi¢ Reply Brief,
para. 55.

®5 Pordevic Appeal Brief, paras 189-190; Appeal Hearing, 13 May 2013, AT 79, 172. Bordevic also notes that
Zekovit arranged for the collection of bodies from Pristina/Prshting and Kosovska Mitrovica/Mitrovicg and their
direct transportation to the Petrovo Selo PIP centre (Appeal Hearing, 13 May 2013, AT 79).

‘87 Appeal Hearing, 13 May 2013, AT. 126,

28 Prosecution Rcspcnsc Brief, para. 150; Appea] Hearing, 13 May 2013, AT. 126.
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reasonably found that both men headed departments that were within the RB. %22 On the otber hand,
the Prosecution argues that the Trial Chamber found there was no evidence fo support the theory
that the area of responsibility of these Assistant Minisiers overlapped with that of Dordewé B0

(c) Analysis

257. The Appeals Chamber first recalls that a tria] chamber must make findings based on all of
the: evidence presented before it, and thai two reasonable toers of fact may reach different but
‘equally reasonable conclusions on the bas1s of the szme evidence. 81 Therefore, an error cannot be
established by merely pomtmg to the fact that other trial chambers have exercised their discretion in
a different way. %32 The question before the Appeals Chamber is whether no reasonable trler of fact
could have reached the same conclusion as the Trial Chamber.*® The Appeals Chamber will
therefore determine whether it was reasonable for the Trial Chamber to conclude that Pordevic was
superior to other Assistant Ministers.

258. The Appeals Chamber notes that the Trial Chamber considered, but found unconvincing, the
testimony of Dordevi¢ and Witness Stojan Misic (“Witness Migic™”), MUP Assistant Minister, who
' festified that, unlike in the mihmry the system of hmrarchy did not exist in the MUP and that each
Assistant Minister was responsible directly to the Minister.** The Trial Chamber instead concluded
. that the other Assistant Ministers within the RIB were subordinate to Pordevi¢, based on his rank

and position as Head of the RIB, as well as the supporﬁng tcétimony of Witness Vasiljevié.**

259 The Appeals Chamber notes that in reaching irts conclusion that those Assistanl; Ministers
who also had a position in one of the RIB sections were subordinate to Pordevid, the Trial Chamber
rehed mostly on Pordevi¢’s role and position as Head of the RTB. 836 Contrary to Pordevic’s claim,
: the Trial Chamber did consider the legal framework concerning the organisation of the MUP. 837
Specifically, the Trial Chamber noted that according to Article 54 of Exhibit P357 — thé Rules of

Internal Organisation of the MUP of 1997 — the “Departments shall be controlled by-chiefs of

5  Progecution Response Brief, para. 151; Appeal Hearing, 13 May 2013, AT. 126-128, referring to Trial Iudgemt,
- paras 40-41, 60, 100, 1936, 2127, 2175, Exhibits P253, P357, Article 13, P5371.
- B0 Aspeal Hearing, 13 May 2013, AT. 127, referring 1o Trial Judgement, paIa. 43,
Bl Krnojelac Appeal Jndgement, paras 11-12. Sec also supra, para. 180.
B gee Krnojelac Appeal Judgement, para. 12, -
3 See supra, paras 16-17,
¥4 Trial Judgoment, para. 43.
85 Trial Judgement, para. 43, referring to Aleksander Vasiljevié, 11 June 2003, T. 5933, X7, 17 May 2010, T. 14162.
¥ Trial Tudeement, pera. 43.
1 Qae Trial Jndgement, paras 37, 40-41; Appeal Hearing, 13 May 2013, AT. 75-76, 74.
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- departments”,**® and that Dordevi¢, as “Chief of the RIB”, was in control of the RJB.™ Based on
the same rules, the Trial Chamber also noted that the RJB comprised several administrations,

- including the Crime Police Administration and the Police Administration.*® The Appeals Chamber .

considers that these findings are not disturbed by the additional laws Pordevi¢ points to in support
of his submission that the Assistant Ministers reported directly to the Minister.*! In this respect, the

Appeals Chamber notes that Exhibit P69 is an extract-of the decrce on the “Law on State '

Administration” dated 8 April 1992, which was considered by the Trial Chamber in setting out the
‘structure of the I\IUP.W_Dordevié refers to Article 46 of this decree which establishes that:
[2]ssistant ministers shall be appointed in the ministry to head certain departments and cary out

izsks specified in the document on job organization and p]anmng and other duties which the
minister may antmstto them.

. At the minister’s proposal, the government shall appoint assxst;mt ministers to fmIr—ycar terms and
relicve them of their duties.*”

The Appeals Chamber notes that this provision does not create -a direct and exclusive line of
reporting between Assistant Ministers and Ministers within the Republic of Serbia. Rather, it
establishes how the Assistant Ministers are appointed and that the Minister may entrust them with
duties. This is forther confirmed by Exbibit P258 — a decree “cstzib]ishing the principles that shall
apply to grading and classification of posts within ministries and spécial 0rgani$&itions” dz;ted

6 July 1994 — also referred to by Dardevié.* While the Trial Chamiber did not explicitly refer to
Exhibit P258, the Appeals Chambér considers it was Withjn'ﬁne Trial Chamber’s discretion not to
do 50,9 considering that the content of this decree mirrors the evidence already before the Trial
Chamber, 6 In this respect, the Appeals Chamber notes that while Article 18(2) of Exhibit P258
sets out that the “Assistant Minister [...] is directly responsible to the l\zﬁmstcr”m Article 18(3)
of the same exhibit establishes that:

[t]ﬁe l-lead of an internal organisation unit shall be responsible for his work and for the work of the
organisation unit he runs fo the head of the sector to which his internal organisation unit belongs;

B8 Tiial Judgernent, para. 40, referring to Exhibit P357.

2 Tral Judgement, para. 40, referring to Vlastimir Bordevic, 1 Dec 2009, T. 9396-9397, Exhibits P357, D396,
Viastimir Pordevié, 8 December 2009, T, 9788, 9817.

M0 Trial Judgement, para 41.

™l Appedl Hearing, 13 May 2013, AT. 75-76.

See Toal Judgement, para, 37.

Exhibit P69, Article 46.

See Appeal Hearing, 13 May 2013, AT. 73, 75-76.

Sec e.g. Kvocka et al. Appeal Judgement, para. 23; Celebici Appeal Tudgement, para. 498; Kupredkic et al. Appcal

Judgement, para. 39; Kordic and Cerkez Appeal Judgement, para. 382.

See Trial Judgement, paras 37, 40-41.

Exhibit P258, Article 18(2).

EEEE
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i.c. he shall be respongible to the chief exccuuve who is in charge of the admmsirahve organ or of
. a special organisation within the Ministry.™

260. It follows that Assistant Ministers who were also heads of an internal unit w1thm a
department in any ministry were also responsible to the head of the sector to which their internal
nnit belonged.*” In this case, and in line with what is sct out in Article 54 of Exhibit P357 and as
found by the Trial Chamber, the heads of administrations within the RJB were responsible to the
Head of the RJB, Dordevié.™ |

261. The Appeals Chamber notes that the Trial Chamber's reliance on Vasiljevic's testimony
was not cucial to its conclusion that the other three Assistant Ministers in the RJB were
subordinate officers to Dordevi€.* The Appeajs Chamber observes that Witness Vasiljevié, who
was -the Deputy Head of the Security Service of the VJ, was present in Kosovo during the
Indictment period, had contact with the military, MUP and political leadership.®>? He also attended
at least ope Joint Command 'mccting.s's"' Vasiljevi€ testified that he was not specifically familiar
“with the chain of command between Stevanovié and Pordevi¢ and whether there was a superior-
subordinate relationship between the two.*** Nevertheless, he testified that Dordevié was the
“mumber 2 man in the MUP"*** and that from the communications “[they] all knew that [Dordevié
and Stevanovi¢] were the public security sector of the MUP.”*° Based on Vasiljevi€’s position, his
- involvement in Kosovo during the Indictment time, and his contact with the MUP and political
leadership at the time, the Appea]s Chamber finds that it was reasonable for the Trial Chamber to
rely on his testimony that Pordevic was the second ran]ﬂng man in the MUP. Dordevic has failed to
.show that the Trial Chamber erred in doing so.

262. With regard to the testimony of Witness K87, the Appeals Chamber notes that the Witness
coroborates Witness Vasiljevié’s evidence that Dordevié was “the number two man” in the MUP,
and that only the Minister was. superior to him.*? The Appeals Chamber further notes that AWiTJlESS |
KR7 was a member of the SAT (a special unit-within the lIIU'.B, under the control of Dordevi€),®® that
he was involved in the reburial of bodies at the Batajnica SAT Centre, and that he had personal and.

Extribit P258, Article 18(3). Ses also Exhibit P258, Articles 16 and 17.
See Exhibits P258, Articles 16-18; P357, Article 54.
B0 Exhibit P357, Aticle 54.
Bl Trial Jodgement, para. 43.
2 Gee Trial Tudgement, paras 196, 237, 262, 1898,
¥ Trial Judgement, para, 237. k
®* Ateksander Vasiljevié, 8 Jun 2009, T. 5683
¥5  Aleksander Vasiljevic, 11 Tun 2009, T. 5933.
86 Aleksander Vasiljevié, 8 Jun 2009, T. 5683.
7 Gee K87, 17 May 2010, T. 14162, 14164-14165, 14172-14173, 14176-14177.

% Trial Tudgement, paras 70-77; supra, paras 242-243. _ f :
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direct contact with Dordevié throughout the reburial operations.*” In light of Witness K87’s
position as a member of the SAJ and personal and dJIcct contact with Pordevi€ at the relcvznt time,
the Appeals Chamber finds that it was therefore reasonable for the Trial Chamber to consider
Witness K87’s testimony that Dordevi¢ was the second ranking man in the MUP.

363.  The Appeals Chamber is therofore satisfied that it was reasonable for the Trial Chamber to
conclude that, based on his position within the MUP and as Head of the RJB, Dordevi¢ was
superior to the other RIB Assistant Ministers who were also head of administrations within the
RJB. Dordevié has failed to show that the Trial Chamber erred in reaching this conclusion.

264. As to the position held by Assistant Ministers Stevanovié and Zekovié, the Appeals
Chamber notes that contrary to Dordevi¢’s contention, there is evidence that Zekovié was the Head
of Administration of Joint Affairsaéu and that Stevanovic¢ was the Head of the Po]iqc Administration

‘untjl 1999.85! The Appeals Chamber finds that whether Stevanovi¢ had any role w1th1n the MUP .

other than that of Assistant Minister, is irrelevant. The Trial Chamber only considered Zekovié’s
position as subordinate to Pordevi¢ in the RIB in 1999, together with other factors, to conclude that
Pordevié knew of the concealment of bodies at the Petrovo Selo PJP Centre.*? Apart from this
consideration, the Appeals Chamber recalls fhat Dordevi¢ was not found to have contributed o the
JCE by virtue of his- position vis-a-vis the A,ésistant Ministers, but rather by virtue of, infer alia, the
fact that he had effective control over the MUP forces deployed in Kosovo, that he was personally
and dlrecﬂy involved in the deployment of the Scorpions to Kosovo, and that he took active steps to
prevent investigations into and conceal the crimes committed by the forces under his effectwc

control.’®?

.265. Finally, Dordevic insists that there was an overlap between his area of responsibility and

those of Zekovi¢ and Stcva.novié which resulted in a limitation of his “powcrs”.364 However, the
Appeals Chamber notes that Pordevi¢ fails to indicate how Zekovic's area of responsibility
ovcrlapped with his and therefore Hmited his power.*** As for Stevanovic,. the core of Dordevic’s

59 See Trial Iadgement, paras 1325-1347.
B0 Ses Vlastimir Dordevié, 1 Dec 2009, T. 9409-9410, 9751 Ljubinko Cveti¢, 29 Jun 2009, T. 6594; Sl‘.ogan Misi¢,
28 April 2010, T. 14070; Exhibit P263.
%L Geg Viastimir Dordevié, 1 Dec 2009, T. 9409-9410; Ljubinko Cvetic, 29 Yan 2009, T. 6594; Exhibit P263.
% Gee infra, Section X. G. 4. (©) .
%) Qee supra, paras 242-243; infra, paras 304-308, 315-324, 355-362, 366-371, 378-384, 40&409 413-415, 421-425,
428-432. .
DPordevié Appeal Bne.f para. 189.
See Appeal Hearing, 13 May 2013, AT. 75, 79. The Appesl Chamber notes that Dordevi€'s claim that the
Minister's decision of 4 June 1997 created “fiefdoms” for Zekovic and Stevanovi€ is unsupported by the evidence
(see Appeal Hearing, 13 May 2013, AT. 76, refemring to Exhibit P263). The Appeals Chamber notes that by this

8%
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argument is in fact that Stevanovi¢ came to “take the hands-on role on the ground in Kosovo for the
_ [MIinister” with the creation of the Ministerial Staff and that therefore Pordevic's role and powers
were rcduc.ed 856 As cxtenmvely discussed above, the Appcals Chamber i is satisfied that the Trial
Chamber reasonably concluded that Pordevi¢ remained involved and active in Kosovo thronghout
1999, even if Stevanovié did chair .some of the meetings of the Ministerial Staff, and that
qudcﬁé ’s powers were not linnited by the creation of the Ministerial Stafff.m

7." The Ministerial Collegium

(a) Introduction

266. 'The Trial Chamber found that Dordevié was a member of the Ministerial Collegium during
| the Indictment petod™® and that at the Ministerial Collegium meetings, its members discussed and
planned MUP engagement in Eosovo.'®

(b) Arguments of the parties

267. Pordevi argues that the Trial Chamber exred in holding that anti-terrorist activities must
have been discussed at the Ministerial Collegium meetings.*™° Dordevic maintains that all evidence
cohﬁmcd that the Ministerial Collegiwn meetings merely relayed the general security situation in
Kosovo and related logistics supbort, but that no plans or reports regarding the anti-terrorist
operations were discussed at those meetings.”" Fuither_more, he contends that the only documentary -
evidence the Trizl Chamber relied on was a diary entry, w]ﬁch was not admitted into evidence and
was rejected bj Witness Migi¢."

very decision, Zekovié and Stevanovié were appointed to the Administration for Joint Affeirs and the Police -

Administration, respectively (see Exhibit P263). Counsel for Pordevic conceds that the findings regarding Zekovid
are much more limited and only point to the fact that he was involved in the concca]mmt of bodies, without further
claboration (see Appeal Hearing, 13 May 2013, AT. 79-80).

Appeal Heering, 13 May 2013, AT. 78-79. Specifically, Pordevié points to the following Ministerizl Staff
mestings-in Kosovo dudng which Stevanovié was either chaiting the mesting or giving detailed instroctions, while
Dordevié was- not even present (i) 21 December 1998 (Exhibit P1043); (i) 4 April 1999 (Exhibit P764);
(ifi) 7 May 1999 (Exhibit P 771); and (iv) 11 May 1999 (Exhibit P345).

87 See supra, paras 225-230, 235-239. .

& Trial Judgement, para. 2154.

¥ Trial Jodgement, para. 103. ‘

0 Pordevié Appeal Brief, para. 159, referring to Trial Judgement, para. 101 -
¥l Pordevié Appeal Brief, para. 191, referring to Stojan Mikic, 27 Apr 2010, T. 14032, 14040, 14053-14054, Stojan
Mifié, 28 Apr 2010, T. 14087-14090, 14094-14096, Slobodan Spasic, 18 May 2010, T.14196-14198,
14230-14231, 14241-14242. See also Dordevic Reply Bricf, para. 56.

Dordevié Appeal Bref, para 192, referring to Trial Jodgement, para. 102, Sme Migic, 28 Apr 2010,
T. 14099-14100.

72
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268. The Prosecution responds that the Trial Chamber comectly and reasonably considered
witness testimony and documentary evidence i in finding that the Ministerial Collegium, of which
'Pordevi¢ was a member, discussed and planned the engagemcnt of the MUP in Kosovo.*”

© Analysm

269. The Appeals Chamber notes that the Trial Chamber cxpressly cousuisred, but found
rmconvmcmg, the testimony of Dordevi¢ and Witness Misic tbat no information regarding anti-
terrorist and combat activities in Kosovo was discussed, and that no decisions in that respect were
taken at the Ministerial Collegium meetings.** The Trial Chamber found that it would have been
“incredible” if the Ministerial Collegium had not discussed or made decisions about the situation in
* Kosovo in 1998 and 1999, considering that it was the “single most pressing security issue facing the
MUP and Serbia at the time”.¥’> The Trial Chamber considered the testimony of Witness Misi€,
who in contradiction with his other assertions, statéd that: (i) at several Ministedal Collegium
meeting§ they analysed the “overall security situation and sought solutions™ (i) the Minister
declared at a Ministerial Collegium meeting that a Ministerial Staff was created “to deal more
effectively with the problem of terrorism”; and (iii) one of the priorities of the Ministerial
Collegium was the situation in Kosovo and Metohija and the requests for logistic support for the

police forces there.?®

270. The Trial Chamber reasoned that in order to address such requests for additional nmits, re-
enforcements, and equipment, the members of the Ministerial Collegium had to have knowledge of
the operéﬂons for which they were required in order to properly deal with such requests.*”” The
Trial Chamber also found it incredible that the MUP would have large numbers of men, including
key units, regularly engaged and active in Kosovo without the Ministerial Co]legiﬁm being
‘ixivolved in, or aware of, these activities."® Finally the Trial Chamber also acknowledged that the

¥2  Prosecution Response Brief, para. 152. . : '
¥ Tral Judgement, paras 100-101. In relation to Witness Slobodan Spasi¢ (“Witness Spas:. ), the Appeals Chamber
* potes that the Trial Chamber did not rely on his testimony in its Judgement, but rather relied on the testimony of
Witness Mig¢E, who was Assistant Minister in the MUP and Witness Spasi¢’s direct superior (See Slobodan Spasic,
18 May 2010, T. 14187). The Appeals Chamber notes the Trial Chamber’s consideration that there was a “marked
. inconsistency” in the testimony of the Defence witnesses as to whether anti-terrorist operations were discussed
(Trial Judgement, pare. 100), end the fact that it transpired from Witnss Spasic’s festimony that he may not have
atiended aTl the MUP meetings (“the [anfi-tercorist operations] were not discussed at the [Clollegium meetings that
I attended”, Slobodan Spasié, 18 May 2010, T. 12231). The Appezls Chamber therefore finds that it was within the
discretion of the Trial Chamber not to rely on Witness Spasi€’s testimony. ,
95 Tria] Jodgement, para. 101.
Trial Judgement, para. 101.

Trial Judgement, paca. 101. - _ ) @

333

Trial Judgement, para. 101.
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Ministerial Col]egmm did not engage in  detailed pla.nmng of specific operations, as this activity was

carried out by the MUP Staff in Priftina/Prishting *” In light of these considerations, the Appeals 7

Chamber finds that Pordevi¢ has failed to show that no reasonable ther of fact could have
concluded as the Trial Chamber did, and therefore bas failed to show that the Trial Chamber erred
in concluding that anti-terrorist operations were discussed at the Ministerial Collegium meetings.

271. Turming to Dordevi€’s claim that the Trial Chamber relied on documentation not admitted

into evidence, the Appeals Chamber notes that the said documentation consists of notes from a

Ministerial Collegium ‘meeting held on 14 February 1999 attended by, infer alia, Dordevi€,
Markovié, and Witness Misi¢, during which the need to develop a response to an imminent NATO
attack was discussed.®® The notes were put to Witness Mikié dm:ing'his tes;ﬁmony at trial, and he
denied being present at any such meeting and questioned whether the meeting was ever held.®®! The
Trial Chamber considered that while the notes were not admitted into evidence, “very similar
sentiments”™ described in those motes were recorded at a meeting of the Ministerial Staff in
Pristina/Prishiiné on 17 February 1999 and at another meeting scheduled for 20 February 1999.%2

At both of these meetings the deployment and engagement of approximately 5,000 policemen were - ‘

discussed.”™ The Trial Chamber considered that the evidence on these additional meetings,
* specifically the minutes of the Ministerial Staff meeting of 17 February 1999, demonstrated the
“full exten! " to which the Ministerial Collegium members were involved in planning and discussing
"MUP operations in Kosovo.™ It also relied on this evidence to decide on the credibility of Witness

Migi€’s testimony that he had no knowledge of an RJB plan to prévent entry of NATO froops into

Kosovo.*® The Appeals Chamber considers that the Tnal Chamber relied on Witness Misic’s
tcstlmony on the notes of the Ministerial Collegium mee:tmg of 14 Febriary 1999 to assess his
credibility, and did not rely on those notes for the truth of their content.® The Appeals Chamber
therefore finds that Dordevié ‘mischaractcﬁses the Trial Chamber’s findings when he claims that it

Trial Judgement, para, 103.

Trial Judgement, para. 102,

Bl THal Fodgement, para, 102.

%2 Trial Judgement, para. 102.

3 Trial Judgement, para, 102, referring to Exhibit P85, Stojan Misic, 28 Apr 2010, T. 14104-14105. Based on the
content of the minutes of the 17 February 1999 meeting which slso included a discussion on the foture deployment
of about 4000 policemen, 70 policemen of the operative group and some 9030 reservists, the Trial Chamber forther
fonnd Witness Mifi€ incredible when he stated that he was not aware of any RIB plan to prevent the enfry of
NATO troops in Kosovo (Trial Judgement, para. 102, referrmg to Stojan Misic, 28 Apr 2010, T. 14099-14100).

84 Trig) Jodgement, pare. 102, referring to Bxhibit PS.

5 Tria] Judgement, para. 102.

89 Tris] Judgement, para 102.

%" gee Trial Judgement, paras 101-102. g o '
’ [
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relied on evidence not admitted into evidence to find that anti-terrorist operations were discussed
and planned at the Ministerial Collegium meetings.

8. The October Agrecments

(a) Introduction

272.‘ The Trial Chamber found that Pordevic’s role at the negotiations leading to the October |

Agréemcnts was indicative of his effective control over the police forces in Kosovo and further
evidence that he had not been excluded from authority over the MUP forces by the decision of
16 Tune 1998 establishing the Ministerial Staff 8

(b) Arguments of the parties

273. Pordevi€ argues that his participation in negotiations leading to the October Agreements in
1998 cannot amount to evidence of effective control, bécause at these meétings his decisions were
not absolute and he was only one of several members authorised to sign on behalf of a delegation of
the Republic of Serbia*®® Furthermore, be argues that the Trial Chamber failed to analyse the intent
of the FRY during the negotiations leading to the October Agreements, which was the peaceful

resolutton of the crisis in Kosovo.*™

274. The Prosecution responds that the Trial Chamber reasonably found that Pordevic’s leading

role in the negotiations of the October Agreements showed that he was responsible for the units in
Kosovo, that he had detailed knowledge of the situation on the ground, and that he was fully
informed about the activities of the MUP forces.™

(c) Analysis

275. The Appéals Chamber rejects Dordevi¢’s submissions regarding the Trial Chamber’s
findings in relation to the October Agreements: Contrary to Pordevi€’s suggestion, the Trial

Chamber did not find that his participation in the negotiations of the October Agreements itself

“amountfed] to effective control at the time of the Indictment incidents”, namely in 1999.%2 Rather,
the Trial Chamber found that Pordevié’s participation in the negotiation of the October Agreements

88 Trial Judgement, para. 1917.
. " Pordevi€ Appeal Brief, para. 193. See also DPordevié chly Brief, para. 58.

®1  Prosecntion Response Brief, para. 155.
¥ See Dordevi¢ Appeal Brief, para. 193.

™ Dordevi¢ Appeal Bricf, para. 193. ( di _
A
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was indicative of his effective control over the police force in late 1998.%* In reaching this
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conclusion, it noted that Pordevié was able to give undertakings on behalf of the Republic of Serbia -

about the w;thdrawal of police forces, as well as negotiate the estab]lshmant of a number of
observatlon points and their specific location.®* It also found thaI these facts further revealed thal:
Bordevm had not been excluded from authority over the police forces in Kosovo and thc:r
operations by the establishment of the Ministerial Staff and that he had detailed knowledge “about
the situation on the ground, of MUP forces in Kosovo in 1998, and the strategic needs and concemns
of these forces”.®® The Trial Chamber found this to be indicative of Pordevi€’s effective control
over the police forces in that he was able to decide on their “deployment, withdrawal, movement
and operational functioning in Kosovo™. 8% However, it did not base its conclusion on Dordewc s
effective control over the MUP forces in 1999 on his role in the negotiations leading to thc October
Agreements alone. As discussed extensively elsewhere in the fudgement, the Trial Chamber also
considered other indicators, such as: (i) his ability to dispatch PJP units throughout the Indictment
~ petiod; (i) his authorisation to incorporate paramilitary forces and volunteers in the SAJ during the
Indictment period; and (iii) the fact that the SUP chiefs reported to him.*” The Appeals Chamber
therefore finds that Pordevi¢ has failed to show that the Trial Chamber erred in asscssiﬁg his role in
the negotiations leading to the October Agreements in late 1998.

276.. The Appeals Chamber finds that the Trial Chamber was cautious in making these ﬁndmgs
with regard to Pordevic’s role during the in the negotiations of the October Agreements.*® Indeed,
" the Trial Chamber did not improperly draw the coﬁclusion that his role éself amounted to effective
control over the MUP forces in Kosovo in- 1999. Rather, the Triai Chamber considered this role in
the October Agreements in late 1998 togethér with other identified indicators to determine whether
Pordevi¢ acted in furtherance of the JCB with the required intent.™

277. The Appeals Chamber thus finds that the Trial Chamber acted within the scope of its
discretion and reasonably relied on Pordevi¢’s role and responsibilities during the negotiations of
the October Agreements as indicative of his pf_fecﬁve control over the police forces.

™3 Trisl Judgement, paras 1916-1917.

©4  See Trial Judgement, paras 1916-1917.

5 Trial Judgement, paras 1917-1918.

6  Gee Trial Judgement, para. 1917.

™1 See supra, patas 242-243, 247-252; infra, paras 355 362, 366-371; Trial Iudgl:ment, para. 2173,

8 Ges Trial Judgement, paras 1916-1917.

% Trial Jadgement, paras 1916-1919, 2154-2158. @
/
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9. Conclusion

278.  In lght of the foregoing, the Appeals Chamber di;ﬂnisses Dordevic’s sub-ground of
appeal 9(A) in its entirety. ' . ' '

B. Sub-gronnd 9(B): afleged errors in relation to the Trial Chamber’s assessment of the |
' Joint Command and Pordevié’s participation therein |

1. Iniroduction

' 279. The Tnal Chamber found that the Joint Command was established pursuant to an order of

" then Premdent Slobodan M'Jlosewé in June 1998. 00 1 began operating on 22 July 1998 and -
“functioned for about a year, by demsmns and actions at the very highest political, military and
police levels, so as to coordinate and jointly command the operations of the Federal VI and
Provincial MUP, with some other Scrblan forces in anti-terrorist and defence measures in
Kosovo”.™ The Tral Chamber found that “although the end of October 1998 signalled the end of -
the first phase of the work of the Joint Command it was decided that the Joint Command should
continse to function as the most effective means fo coordmate the operations of the VI and
MUP™® and that the evidence confirmed that the Joint Command operated “at least until 1 June
1999” %4 The Trial Chamber found that Dordevié was a member of this body, representing the
RIB.5

2. Arpuments of the parfies

280. Dordevi¢ submits that the Trial Chamber erred in findin g that he was a member of the Joint
Command during the Indictment period and in relying on his membership as indicative of his
participation in the JCE.%%

281. Specifically, Pordevi¢ claims that the Trial Chamber’s conclusion that he was a member of
the Joint Command is based exclusively on the “notes taken during the summer of 1998”, whereas

Tdal Jndgement, para. 230.
Trial Judgement, para. 230,
_ Trial Judgement, parz. 231
Triat Judgement, para. 233.
Trial Judgement, para. 236.
Trial Judgement, para 239, re.fm‘mg to Exhibit P8BS, p. 2, L_]ubmku Cveti¢, 30 Jur 2009, T. 6627-6628, Milan
Dakovid, 17 Ang 2009, T. 7880.
%5 Pordevié Appeal Boef, paras 195-201. See also Dordevié Reply Brief, para. 59. ‘ g;
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the “evidence as to the future membership of the Joint Command was inconclusive™.*”” Pordevié
arﬁues.thal: his attendance at a single meeting of the Joint Command on 1 June 1999 cannot
establish his membership and role in its operation during the Tdictment period** Pordevié also
asserts that the Joint Command operated from the Priftina/Prishting area, but that he was in Kosovo
on only a few occasions.”” Pordevié further suggests that the Trial Chamber failed to 'propcrly
consider 16 orders bearing the heading “Joint Command for KiM” (“16 Orders™) registered in .thc
Pri¥tina Corps logbook and the amendment to a Joint Command order dated 22 March 1999 signed
' by the Commander of the Pritina Corps.”™® In his view, this evidence shows that “It]here was no
evidentiary basis upon which to conclnde that Dordevic played any role in the operation of the Joint
Command duing the Indictment period.””" Finally, he submits that the Joint Command was
“properly within the discretion of the President of the _FR'].”’.S'12 Accordingly, “[n]o inference of
impropriety arose”, aﬁd, in any event, the Trial Chamber found that membership in “the. Joint

Command was not equivalent to mcmbé:ship of a JCE*.*1?

282.  The Prosecution responds that this sub—groﬁnd of appeal should be summarily dismissed as
Dordevi¢ merely repeats submissions which were unsuceessful at trial, without showing an}} EITOT
in the Trial Chamber’s conclusion.”™* The Prosecution submits that the Trial Chamber carefully
considered the 16 Orders and reasonably conchuded that these orders revealed that tho Joint
Command played a central role in planning and commanding the joint VI-MUP actions during the
Indictment period®®® The Prosecution also points to other contemporaneous military orders
cormoborating the Joint Command’s role.*® Finally, the Prosecution submits that Dordevié ignores
relevant evidence supporting the finding that he was a member of the Joint Command and
participated in the JCE.” ' |

%' Dordevié Appeal Brief, para. 197, referring o Trizl Indgement, paras 233, 238-239, Exhibit PR7, pp 12-15.

%8 - Pyordevi¢ Appeal Brief, para. 200, refeming to Trial Judgement, para. 1925. See also Dordevi¢ Reply Brief,
para. 61. -

% Pordevid Appesl Brief, para. 199. See also Dordevic Reply Brief, para. 59. )

99 Pordevic Appeal Brief, para. 198, referring to Trial Todgement, paras 236, 241, fn. 837, Milan Dakovié, 17 Ang
2009, T. 7945-7946, Milan Pakovié, 19 Ang 2009, T.8067-8068, Exhibits D104, D105. N

Dordevié Appeal Brief, para. 198, referring to Trial Judgoment, patas 236, 241, fn. 837, Milan Dakovi¢, 17 Ang

2009, T. 7945-7946, Milan Dakovié, 19 Aug 2009, T. 8067-8068, Exhibits D104, D105.

"2 Pordevié Appeal Brief, para. 196, refering to Trial Judgement, paras 231, 252. See also Dordsvié Reply Boef,

parz. 60. Contra Prosecution Response Brief, para. 158. ' ' ' ,

3 DPordevié Appeal Brief, para. 196. See also Dordevié Reply Brief, pare. 60.

1 proscention Response Brief, paras 157, 159-160.

95 Prosecution Response Brief, para. 161, referring to Trial Judgement, para. 236.

916 Prosecution Response Brief, para. 161, referring to Trial Judgement, para. 236.

97 progecntion Response Brief, para. 162. : :

911
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3. Analysig

283. At the outset, the Appeals Chamber notes, and Bordevié does not contest, that he was an
active member of the Joint Command in 1998,°*® por does he challenge the Trial Chamber's
conclusion that the Joint Command continned to function until at least 1 June 1999.*" This latter
finding is linked to the Trial Chamber’s finding on Pordevi¢’s continued membership in the Joint
Command. In reaching its findings, the Trial Chambc’r relied on: (i) the minutes of Joint Command
mceﬁngs in October 19985 attended by Dordevié,’?! during which opinions were voiced
regarding the continued existence of the Joint Co‘m.r:r.na_:ucl;SI 22 (1) President Miloevié's support for
“the proposal for the contiued status of the Joint Command”;’? (iii) a MUP Staff meeting on
5 November 1998, which Dordevi¢ aftended, during which President Milan Milutinovié
summarised the decisions that had been reached and stated that “[wlith regard to the Yugoslav
- Army and police, everytbing will Temain the same as it has been up to now, (a joint command, VI
pnits will not withdraw, and police forces have onli( been reduced by the number that has already
been withdrawn)”?® (iv) the mintes of the VJ Collegium of 21 January 1999 which record
General Ojdanié’s observation that the Rafak/Ragak opcraﬁbn had been ordered by thc‘ Joint
CO@d;gE (v) 16 Orders, directing combat operations in Kosovo, issued during the Indictment
périod;% (vi) combat reports from the Indictment period indicating that tasks were taken pursuant
to the Joint Command decisions;”> and (vii) Witness Vasiljevi¢'s evidence gbout a meeting of the

S18 'The Trial Chambex, in particnlar, foimd that Pordevi€ was present for nearly all of the body’s frequent meetings in

1998 and that during these meetings he regularly provided updates on operations and/or detailed instructions on

. actions to be taken (see Trial Tudgement, paras 239, 244, 247, 249, 1901-1902, 1904. See algo Exhibit P886).

%19 'Pria) Jodgement, paras 231, 233-236. See also Trial Tadgement, para. 237. :

920 Trial Tudgement, para. 233, referting to Exhibits P87, PB86.

21 Fyhibits PE8G, pp 137, 140 (Dordevi€ is not listed as absent); P87, p. 1. The Appcals Chamber observes that, like
for other meinbers, it was specifically noted when Pordevié was absent during a Joint Command meeting (see
Exhibit PRSE). ’

2 Tria] Judgement, para. 233, referring to Exhibits P87, P886. On 26 October 1998, Sainovié stated that “*[tJhis
section of combat operations shonld be closed” (Trial Judgement, para. 233, referring to Exhibit PB86, p. 139). On
28 October 1998, Milomir Mini€ is recorded as saying, that “this command should remain unchanged z2od work
until the end of the year, meeting when necessary’™ (Trial Judgement, para. 233, refeming to Exhubit P886, p. 142).
On 29 October 1998, Sainovid is recorded to have suggested that the composition of the Joint Cormmand shonld be:
re-evaluated (Trial Judgement, para. 233, referring to Exhibit PB7, p. 13). ’

Trial Judgement, para. 233, referming to Exhibit PR7, p. 12.

Tridl Judgement, para. 234, referring to Exhibit P770, p. 4.

Trial Judgement, para. 236, referring to Exhibit P902, p. 11.

Trial Judgement, para. 236, refemring to Exhibits Po73, D104, P972, P350, P971, P970, F1235, P1382, P766,
P1383, P1384, P1385, P969, P767, P1386, D105. See infra, para. 286. :

BEEE

27 Trial Judgement, para. 236, referting to Exhibits P1393, p. 2, P1394, p. 2. . %
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Joint Command in Pri§tina/Prishting on 1 June 1999, during which he took detalled notes and at

which Dordevié was also present.”?*

284, In addition, the Appeals Chamber notes that Pordevié had a leading role in the Racak/Ragak
operation in January 1999, which was ordered by the Joint Command,” and that he attended a
meeting of the Joint Command as late as June 1999.”" The Appeals Chamber cosiders that

Pordevié's attendance at this meeting is relevant to establish his continued membership in the Joint .

Command after 1998 (and throughout the Indictment period), é‘specia]ly when considered in
conjunction with the evidence of his participation in earlier Joint Command meetings and
operations. The Appeals Chamber is satisfied that the Trial Chamber reasonably concluded that
" Pordevi€ remained an active member of the Joint Command during the Indictment period. The
Appeals Chamber is therefore satisfied that the evidence referred to by the Tﬂal Chamber clearly

<hows that the Trial Chamber did not, as submitted by Dordevié, rely solely on “notes taken during

' the sizmmer of 1998” to establish his contiomed participation in the Joint Command in 19991

285. The Appeals Chamber also finds unconvincing Pordevi€'s claim that he could not have
been a member of the Joint Command in 1999 as its seat was in Priftina/Prishting and he was in

Kosovo in 1999 only on “a handful of occasions”.”* The Appeals Chamber cannot discern, even if ‘

his actual physical presence in Kosovo was limited, how this renders unreasonable the Trial
Chamber’s conclusion concerning his membership in the J oint Command considering the totality of
the evidence relied npon by the Tral Chamber. Moreover, the APP\:&E Chamber recalls that it has
already found that the Trial Chamber reasonably concluded that Dordevié maintained his

involvement and was active in Kosovo in 1999.°%

286. With regard to the 16 Orders, the Appeals Chamber observes that Dordevié repeats
atgumenté already made at trial, namely that the orders were in fact not issued by the Toint

2 Tyigl Judgement, para 237, referring to Aleksandar Vasiljevié, 8 Jun 2009, T. 5691-5696, Exhibit P8BS, See also
Trial Tudgement, para. 235. . .

% Trisl Judgement, para. 236, referring to Exhibit P902, p. 11. The Appeals Chamber notes in particular that with
respect to the events in Rafak/Ragak, it bas confinmed later in this Judgement the Trial Chamber’s finding that
Pordevic took a leading role in this operation which was ordered by the Joint Command (sce infra, para. 349).

90 Trisl Indgement, para. 237. The Appeals Chamber notes that in submitting that bis presence at the 1 June 1999
Joint Command mesting does not establish his membership to the Joint Command, Bordevic repeats arguments
already made 2t trial (se¢ Dordevié Closing Brief, para. 461). Dordevi€ has failed, however, to show that it was
anreasonable for the Trial Chamber to consider this in its assessment of Dordevi€’s membership to the Joint

" Command. : : ' '

31 Bordevié Appeal Bref, para. 197.

" %2 Dordevié Appeal Boef, para. 199. ‘ .

See supra, paras 235-239. ’ . {
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Comtnand, but rather by the Pristina Corps."> The Appeals Charmber further notes that the Trial
Chamber specifically addressed and rc_]cctsd Dordevi¢’s contention that the Joint Command could
not 1ssuc orders, and instead found after a detailed analysis of the evidence, that “the Joint
Command was a body which issued commands and did so on a regular basis during the Indlctmcnt
pcnod”.935 Pordevi¢’s contention T.hat ordcrs were af times registered in the logbook of the Pnstma
Corps does not negate the Trial Chamber’s finding that the Joint Command issued orders for the
coordinatcd use of the VJ and MUP forces to conduct combat operations against specific vﬂ]agcé 938
nor docs it address the Trial Chamber’s additional consideration of operations ordered by the Joint
Command such as that in RacakfRagak.937 The Appeals Chamber recalls that the Trial Chamber
noted that the actual drafting of the Joint Command orders was ustally undertaken by the VI,**® and
. that operational command was left to the units on the grounds.”” The Trial Chamber did not
| explicitly address Witness Milan Pakovi€’s (“Witness Dakovic™) evidence that the orders were
registered in the Priltina Corps loghook and that the amendment to a 22 March 1999 Joint
Command order was signed by Lazareﬁé,_ Commander of the Pristina Corps. However, the Appéals
Chamber considers that the Trial Chamber took into account the role of the Pritina Corps in
finding that the ordcfs were issued by the Joint Command.m Additiona]ly, the Trial Chamber
“ neither accepted nor found credible Witness Pakovi¢’s testimony with respect to the issue of the
Joint Command and its ability to issue orders.™! The Trial Chamber expressed that it had “the
distinct imprcssioﬁ that he straine.d to play down the nature and role c-f the Joint Command” *? In
~ the Appeals Chamber’s view, 'Dordevié has failed to demonstrate any esror by the Tnal Chamber in
~ its analysis of the 16 Orders.*”

%34 See Dordevié Closing Brief, para. 462. See also Dordevi€ Closing Brief, paras 322-327.

*5 Tria] Jodgement, pera. 243. See also Trial Tudgement, paras 241, 242, 244-251.

*3  Trial Jndgement, para 241. Sec also Trial Jndgement, para: 236,

%1 Trial fudgement, para. 236.

8 Trial Judgement, para. 254.

#¥  Trial Judgement, paras 250, 254, 948. :

0 gep Milan Dakovi, 17 Aung 2009, T. 7545-7946; Exhibits D104 (22 March 1999 Joint Coramand Order); D105
{amendment to the 22 March 1999 Joint Cormmand Order), p. 5. The Appeals Chamber also recalls in this respect
that in addition to the Trial Chamber having broad discretion in weighing evidence, it is not required lo articulaie
every step of its reasoning or to list every piece of evidence which it considers in making its finding (see Krajifnik
Appedl Judgement, para. 27; Martié-Appeal Judgement, para. 19; Strugar Appeal Judgement; para. 21. See also
Brdanin Appeal Judgement, para. 24; Celehidi Appeal Judgement, pare. 481; Gocumbitsi Appeal T ndgamcnt,
para. 115).

9 Trisl ludgement, para. 243. See also Trial Todgement, para. 242.

%42 Trig] Fodgement, para. 243. See also Trial Fudgement, para. 242. '

%3 Seg Trial Judgement, paras 236, 241-252, 254, and evidence cited therein. o ﬁ )

,

' | 126 _ -
Case No.: IT-05-87/1-A - ' 27 January 2014




287. Based on the foregoing, the Appeals Chamber finds that DBordevié has failed to show that no
rcasonable trier of fact could have found that he was a member of the J omt Command during the
Indictment period. .

288.. Tuming to Dordevi€’s argument that the Trial Cbamber erroncously considered his
membership to the Joint Command as indicative of his participation in the JCE,** the Appeals
* -Chamber notes that the Troal Chamber explicitty found that “[w]hile the Joint Command may have
facilitated the implementation of the common plan, this does not entail that all members of the Joint
'Command were necessarily members of the JCE or intended the crimes commltted pursuant o
it.”** The Trial Chamber tms did not equate Bordevic’s membersmp to the Joint Command to his
participation in the JCE. Rather, it took into consideration his membership, in combination with a
sipnificant number of other factors, when assessing his alleged participation in the JCE.** Having

2122

already concluded that the Trial Chamber did not err in finding that Dordevi¢ was a member of the

Joint Command, the Appeals Chamber finds that it was reasonable to consider this factor in
assessing Dordevi¢’s alleged participation in the JCE.

289. Finally, Dordcwc argues that the Tral Chamber crroneously ‘made an inference of
impropriety based on the fact that the Joint Command was not provided for by the legal order of the

_ FRY and the Republic of Serbia. The Appeals Chamber understands him to argue that the Trial -

Chamber erroneously relied on this finding as evidence of existence of the JCE, while the creation
of the Joint Command was a mere presidential action aimed at coordinating the MUP and VJ 948
The Trial Chambes found that:

[tThe Joint Command was not a body contemplated by the Constitutions of the FRY or of Serbie.
The FRY legal structure pursuant to which the VI fanctioned, and the Republic of Serbia legal
stracture pursuant to which the MUP f:mctloned, were quite distinct. ben.'e was no legal authoriry
for a Joint Command of the VI and the MUP*

290." The Appeals Chamber considers that the Trial Chamber’s finding must be read in light of

Pordevi¢’s subrnission at trial that the Joint Command could not have existed as it was not provided
for in FRY or Serbia’s legal order.”™ The Trial Chamber was not convinced by Pordevic’s
submission in this regard and found -instead that “despite the constraints of the existing

%4 oee Dordevié Appeal Brief, para. 201.

%45 Tria] Judgement, para 2124. See Dordevic Appeal Bnei. paras 196, 201.

846 Qes Trial Judpement, paras 2154-2158. See also Tral Judgement, paras 2051, 2126-2128.
%! Bordevié Appeal Brief, para. 196,

#%  Qes Dordevic Reply Brief, para. 60.

%9 Trial Judgement, para. 231. '
50 SeeTnnlIudgcmenl; para. 231, Ses also Dordevié Closing Brief, paras 3341 298-295. j
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constitutional and legal regimes, a Joint Comﬁland was created” and that “the constraints of the
existing legal structures were ignored and overridden by those at the highest levels of power in an
attempt to achieve desired political and social outcomes”.” It further found that: “[c]learly, out of
necessny, the Joint Command was an extraordinary measure established by the Premdcnt in
conjunction with the political, VJ and MUP leadership to provide, in a period of crisis, a more
effective means to camry out the agenda of the Serb leadership for Kosovo.”* The Appeals
Chamber considers that it was within the discretion of the Trial Chamiber to considct that the Joint
Command was an extraordinary measure used to aci:ie.ve the goals of the Serbian Ieadership, and to
rely on its creation, amongst other factors, to infer that a plurality of persons acted in concert to
achieve the common purpose of the JCE. The Appeals Chamber ﬁncis that Pordevic’s argument
ignores the relevant context of the Trial Chamber’s 1in_r:1i1:|g:::.9s-3 His aigumcn’l‘tAis therefore dismissed.

| 4. Ceonclusion

291. Based on the foregoing, the Aﬁpcals Chamber dismisses sub-ground of appeal 9(B) in its
entirety. - '

C. Sib-ground 9(C): alleged errors in relation to Dordevic’s actions in 1998 as a basis for
joint criminal enterprise liability for crimes committed in 1999

1. Introduction

292. -Th‘e Trial Chamber found that the JCE formed among senior Serbian and FRY political,
military, and police leaders, including Pordevid, came into existence no later than January 1999.%*
In reaching its conclusion on the existence of the JCE and Dordevi¢’s criminal responsibility for his
participation in if, the Tral Chamber considered, inter alia, evidence of his conduct and events
which occurred poor to the Indictment pcrlod.gss

293, Pordevi¢ submits that the Trial Chamber erred in relying on ﬂlc events that took placé in
1998 and early 1999 in order to infer his mens rea in relation to the crimes charged in the

51 Tyial Tudgement, para. 231. See also Trial Fudgement, paras 242, 252, 2124. .

%2 Tdal Judgement, para. 252,

553 See Trial Judgement, paras 2008, 2036-2051. Sce also supra, paras 90-109, 116-120, 127-130, 138-147, 153-159,
179-193, 198-208.

%% Tyial Jndgement, paras 2025-2026. See also Indiciment, para. 72

55 See Trial udgement, paras 2026, 2083-2085. _ ﬁ
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Indictment.”® He claims that such ah approach is “inhérently unfair and should be discouraged by -

the Appeals Chamber”*” In particular, Dordevi¢ contends that the Trial Chamber should have
followed the approach taken by the Milutinovic et al. Trial Chamber, namely that “in order for the

Prosecution to rely on crimes in 1998, it had to prove that those crimes were committed”. ™

* Pordevié argues that those crimes should have been “alleged, litigated and proved beyond
reasonable doubt’ » 59 _ ' ' '

294. Tbt;,. Prosecution resimnds that Dordevic’s arguments are underdeveloped and should be
surnmarily dismissed *® it_argﬁes that the Trial Chamber reasonably relied on Pordevic’s conduct
and events in 1998 as.a basis for his lability for crimes committed in 1999 through his participation
in the JCE.*®" It further clairns that Dordevié had sufficient notice of the allegations and that he
 specifically addressed them at trial*® | '

3. Analysis

295, At the outset, the Appeals Chamber finds unconvincing Pordevi¢'s contention that the Tsial
Chamber’s consideration of evidence outside the Indictment period was inherently unfair, The
Appeals Chamber recalls that Rule 89(C) of the Rules of Procedure and Evidence of the Tribunal
(“Rules™) gives a trial chamber discretion to admit any “relevant evidence which 1t deems to have
pro"liﬁﬁve valj.lf:".g'53 Tt has been established that pre-indictment period materials may be used to
define “the development of the Common Purpose which was in place during the relevant peric;d of
the Indictment as well as the role played by the Appellant during that pf:rirad”.964 Accordingly, the
Appeals Chamber is satisfied that it was within the Trial Chamber’s discretion to consider evidence
pre-dating the Indicnnent period for the above-mentioned purpose.

%6 Pordevié Appeal Brief, paras 203-204, 207. See’2lso Dordevic Reply Bricf, paras 62-63; Appeal Hearing, 13 May
2013, AT. 113-114, 168.

%7 Pordevid Appeal Brief, para. 204, o -

¢ Dordevic Appeal Brief, para. 205, refeming to Milutinovi¢ er al Trial Judgement, vol. 1, para. B44. Sec also
Dardevié Reply Bref, para. 63, Dordevi¢ ergues that no soch caution was taken in this case (Dordevié Appeal
Brief, para. 205). , :

99 Dyordevié Appeal Brief, para. 204. Sce also Dordevic Appeal Brief, para. 206.

% progecution Response Brief, para. 167.

%) prosscution Response Brief, para. 163; Appeal Hearing, 13 May 2013, AT. 157-158. .

%2 prosecution Response Brisf, paras 164-165, referring to Pardevic Closing Brief, paras 36-37, 43-68, 74-93.

93 Staki¢ Appeal Tndgement, para. 122; Kupreikic ef al. Appeal Judgement, para. 31, citing Rule 89(C) and (D) of the

Rules. :
9 Stakic Appeal Tudgement, para. 123.
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296. Dordevi€ also argues that the Trial Chamber shouid have established all events referred to in
its findings beyond a reasonable doubt.*®® Initially, the Appeals Chamber observes that Pordevié
fails to point to instances in which the Trial Chamber erred in applying the cormrect standard of .
proof; instead, he refers to a single incident, which took place in RaéaklRégak-in Janmary 1999,
without identifying any specific error.”® In any event, the Appeals Chamber recalls that “not each
and every fact in the Trial Judgement must be proved beyond reasonable doubt, but only those on
which a conviction or the sentence de,pcnds”.m Similarly, “each piece of circumstantial evidence”
does not need to be proven beyond‘ a reasonable doubt.”*® The Appeals Chamber recalls that the
rights of an accused are protected by requiring that findings at trial based on circumstantial

cwdcncc must be the only reasonable conclusion to be drawn from that evidence.”®®

297. 'The Appeals Chamber notes that the Trial Chamber took into considcra_tion a number events

which occurred in 1998 and eaﬂy 1999, including: (i) a series of meetings ambngst semior political,

military and MUP leaders;”® (i) the build up of Serbian forces in Kosovo from early 1999;°" |
(iti} the excessive use of force by Serbian forces agaiLst the Kosovo Albanién population already in -
1998;7™ (iv) Pordevic’s involvement in anti-terrorst operations in Kosovo as of March 1998;”"
(v) Pordevié’s role in disarting Kosovo Albanians;”™* and (vi) his parﬁcipaﬁon at the international
negotiations.in October 1998.°” The Appeals Chamber finds that it was within the discretion of the
Trial Chamber to rely on such events to establish that the JCE existed, as well as in asScssiug
Pordevié’s role therein and his ﬁmns rea. In this context, the Appeals Chamber observes that
Dordevié neither contests the value of the events of 1998 and early 1999 in demonstrating his
knowledge and intent in relation to Indictment crimes, nor alleges a singlé error committed by the
Trial Chamber beyond the mere act of relying on the events in Rafak/Ragak ™ Accordingly, the
Appeals Chamber finds that Pordevic has failed to show that the Trial Chamber erred in relying on,

5. Pordevié Appcaancf para. 204.

°% The Rafak/Ragak incident is discussed in detail m sub—gmund 9(B) and will therefore be addressed sepa:aualy
(see infra, paras 325-350). )

%7 D, Milofevid Appeal Judgemnent, para. 20.

% Gali¢ Appesl fudgement para. 218, referting to Stakic Appcal Judgamcnt, para. 219; Celebici Appeal Judgement,
para. 458,

*®  Gali¢ Appeal Tudgement para. 218; Siaki¢ Appeal Iudgﬂmsnt, paca. 219; Celebici Appeal Fudgement, para. 458;
Kuprelkic et al. Appeal Tudgement, para. 303.

M Trial Judgement, para. 2026.

1 Trial Judgement, paras 2010-2026. :

72 Trial Fadgement, paras 2062-2063, 2083-2084.

% Trial Tndgement, paras 1900-1907. , _

¥ Tral ludgement, paras 1908-1912. : : S, I

%5 Trial Judgement, paras 1916-1919. ‘ .

76 See Burdem Appeal Brief, paras 202-206.
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inter alia, the events from 1998 and early 1999 to establish Dordevic's awareness of a specific
pattern of criminal activity by MUP forces and absence of investigative action”” .

208. Finally, Pordevi¢ appears to suggest that the prc-—Indicnnent events were not sufficiently
pleaded.”” The Appeals Chamber reca.'llé that where the specific 'staie of mind of an accused is
pleaded as a material fact, “the facts by which that material fact is to be established are ordinarily
- matters of evidence, and need not be pleaded”.m ® The Appeals Chamber notes that the Indictment
ﬁpeciﬁca]ly pleadéd that Dordevié had the requisite mens rea for liability under Articles 7(1) and
7(3) of the Statute, and that this inferenc.c could be drawn, inter alia, from events that occuﬁcd in
1998 and his knowledge thereof.”® The Appeals Chamber observes that the pfeiIndictment events
were used by the Trial Chamber only to demonstrate his ]mdwledge and intent with respect to the
commission of crimes for which he was convicted %" Accordingly, the Appeal%: Chamber finds that

the pre-Indictment events considered by the Trial Chamber to estzblish the state of mind of

Pordevi¢ did not have to be “specifically alleged” in the Indictment.

4. Conclusion
299. PFor the foregoing reasons, the Appeals Chamber dismisses Dordevié’s sub-ground of
appeal 9(C) in its entirety. ' '

D. Sub-ground 9(D): alleged errors in relation to arming local Serbians and disarining

Kosovo Albanians
1. Introduction

300. The Trial Chamber found tilat in mid-1998, pursuant to the FRY plan to.quash KILA activity
in Kosovo, adopted in July 1998 (“Plan of the Suppression of Terrarism™), the Joint Command
tasked the VI and MUP to underfake the disarming of predominantly Albanian villages in Kosovo

and the arming of Serbian civilians.”® These actions were to be implemented by the SUPs.*® The

971 Gee Trial Jodgement, paras 1906, 2083-2085, -

9 Pordevié Appeal Brief, para. 204. See also Dordevic Appeal Brief, para. 206.

9% Riaikié Appeal Judgement, pare. 219. See also Nahimana et al. Appeal Tudgement, para. 347, Sce e.g. D. MiloSevic
Appeal Judgement, where the Appeals Chamber upheld the Trial Chamber’s use of facts from incidenis not
charged in the Indictment to make findings about the siege of Sarajevo, finding that “the Trial Chamber properly

based its findings about the purpose of the siege on the evidence” by considering witness testimony as to the goals .

and strategy of the campaign (D. Miloievic Appeal Judgement, para. 133). -
580 Indictment, para 64. ) .

%! See Trial Jndgement, paras 1900-1907, 2026, 2083-2084. . | : '

S22 Tria) Judgement, paras 92, 1910-1915. ‘ %
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arming of Serbian civilians in Kosovo also involved the organisation of the Serbian population into

local defence umits, known as RPOs, that were then armed and trained by the VI and the MUP.**
The Trial Chamber found that Pordevié was “de jure responsible for the disarming of Kosovo
A]haman villages”,** and that he was aware of the -arming of the Scrblan civilian populauon n
1998 and 1999.%% -

301. Dordevi¢ submits that the Trial Chamber erred in: (i) finding that the disaring of Kosovo
Albanian villagers and arming of the Serbian civilian population were related to the JCE; and
(if) relying on these matters as relevant to Pordevi¢’s participation in the JCE*¥

2. - Analysis

(@) -Alleged érror in finding that the disarming of Kosovo Albanian villages and arming of the
Serbian civilian population were related fo the JCE )

a. . Arpuments of the parties

302. Dordevi¢ submits that the Trial Chamber erroneously linked the disarming of Kosovo-

Albanian villages and anming of the Serbian civilian population to the JCE*® In support of his -

submission, he argues that thes.e actions carried out in 1998 were “reasonable steps fo combat and
- defend against the KLA".?B? With respect 1o the disarming of Kosovo Albanian villages, Dordevic
specifically argues that the Trial Chamber erred in failing to find that it was a defensive action
unrelated to any criminal purp‘ose.!"90 By way of exafnple, Pordevi¢ refers to the situation in
Istini¢/Isniq in 1998, allegedly showing “the return of refugees and, separately, the surrender of
KLA weapons”.”" He submits that such actions were legal and that the inference remained that the
rdisarming Was- a legitimate and necessary measure against a “growing terrorist'thrcat".ggz With
régard to the arming of Serbian civilians, Pordevié claims that the RPOs were created “for the sole

%3 Trial Judgement, paras 92, 1910. In relation to.the disarming of Kosovo Albanians, ‘while the SUPs were
responsible for the disarming of the villages in Kosovo, the Pristina Corps was tasked to disarm v:]lagas located in
the border belt (Tral Judgement, para. 1910).

** Trial Tadgement, paras 92, 1911, 1913. See also Trial Judgement, paras 93-97.

%8 Trisl Jodgement, para. 1910.

5% Trial Judgement, paras 1910-1915.

- %1 Bordevié Appeal Brief, para. 208, referring to Trial Tudgement, para, 2154.

% Bordevié Appeal Brief, paras 208-209, 212.

% Pordevi¢ Appeal Brief, paras 208-209, 212. See Dordevié Reply Brief, para. 64.

- " Bordevic Appeal Bref, para. 209 (emphasis and citations omitted), refeming to Exhlblt P431 p- 5, Tral
Jodgemnent, para. 1566.

. Pordevi¢ Appeal Brief, para. 210 (citations omitted), referring to Trial Judgement, para. 1910, Exhibit D429.

*2  Pardevi¢ Appeal Brief, para. 210.
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purpose of defending agajﬁst terrorist forces” and contends that they were “civilians who operated

as 2 volunteer territorial defence” *?

303. The Prosecution responds that Pordevi€ fails to articulate an error in the Trial Chamber’s
findings.” It submits that the Trial Chamber rejected Pordevi€s arguments that the disarming of
Kosovo Albamans was necessary to remove jllegal weapons from the reach of the KLA and that the
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arming of the non-Albanian population was lawful, and instead reasonably found that these actions
were carried out on a discriminatory basis and were not limited to the self-defence of the civilian

population.”” Tn particular, with regard to the village of Istini¢/Isniq, the Prosecution asserts that
“[t}he Trial Chamber considered and rejected Dordevi¢’s testimony that the disarming of the village
was done with the sole intention of allowing the return of the refugees and the surrender of KLA

weapons."”*®

b. Amnalysis

304. The Appeals Chamber notes that in subrmtlmg that the disarming of Kosovo Albanian
vﬂlages ‘and the arming of the Serblan populaﬁon were “reasonable steps to combat and ‘defend
against the KLA”, %" Dordevi¢ repeats arguments that have already been considered but were

unsuccessful at trial. ™

305. With regard fo the disarming of Kosovo Albanian villages, the Appeals Chamber finds that
the Trial Chamber reasonably rejected Pordevi¢’s proposifion that this was a legitimate operation
‘unrelated to the JCE, in light of the other events which unfolded at the time and were considcred by
the Trial Chamber to be indicative of a common plan.’® In particular, the Tral Clmﬁber explicitly
considered Dordevic's submission that the disarming of the village of Istini¢/Isniq in Defani/Degan
municipality was le gmmatc on the basis that the MUP had entered the village seeking to prevept the
escalation of the situation by requesting “terrorists’, who were intermingled with the civilian
population to leave the area”,'™® While the Trial Chamber conceded that the disarming of the
village of Istimi¢/Isriq might also have this objective, it rejected Dordevi¢’s position at trial in light

¥ Dordevié Appeat Brief, para. 212. -

Prosecution Responss Brief, paras 171, 174.

%5 Prosecution Response Brief, paras 171, 174, referring to Trial Judgement, paras 1910, 1915.

%6 progecution Response Brief, para. 173, referring to Trial Judgement, para. 1910.

%7 Pordevié Appeal Brief, para. 208. See Dordevi¢ Appeal Brief, paras 210, 212, 217. See also supra, para. 302.

%8 Seo Trial Todgement, para. 1910; referring to Vlastimir Dordevic, 4 Dec 2009, T. 9624-9625, Viastimir Dordevié,
8 Dec 2009, T. 9804. See also Pordevi¢ Closing Brief, paras 605-619. :

% Gee Trial Judgement, paras 1910-1915, 2003-2026.

100 gee Trial Fudgement, pare. 1910, referring to Viastimir Dordevié, 4 Déc 2009, T. 9624-9625, Vlastimir Durdcvm
8 Dec 2009, T. 9804.
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of the totality of the evidence concerning the disarmament of Kosovo Albanian villages by the
SUPs, and of the contemporaneous arming of the Serbian civilians and their organisation into

RPOs."®! The Trial Chamber clearly found that the arming of Serbian civilians, contrary to its

official aim of “defending Serbian villages”,'*” was done in a discriminatory manner, and was not

limited-to the “aim of self-defence of the civilian population against the “encmy’”.'"" Tt 'furthcr_

found that the armed Serbian civilians were engaged in joint VI and MUP operations during the
Indictment 1::_#:1'.'[0(1.1004 This conclusion was based on extensive evidence, in particular documentary
evidence concerning, inter alia. the close association between the MUP and the RPOs and the

engagement of armed Serbian civilians in joint VJ and MUP operations,’®*

306. The Trial Chamber considered further evidence showing that the engagement of armed
Serbian civilians continued thronghout the Indictment period in violation of the October
Agreements,** The Trial Chamber was satisfied that the evidence of the build up and use of the VI

and MUP, and the arming of the Serbian population was furthér’ evidence of the common plan

aimed at changing the ethnic composition of Kosovo.wm The Appeals Chamber finds that by
ni}ercly repeating his case that the RPOs were created with the sole purpose of self-defence against
terrorist forpes, Dordevié fails to show that the Trial Chamber erred.

- 1001 Tia) Judgement, paras 1910-1911.
1002 Trial Judgement, para. 1911,
1003 Tial Tudgement para. 1915.
1004 Trig] Judgement, paras 95-96, 1915. The Trial Chamber found that:
[a] large number of the VI Pristina Corps and Joint Command orders received in ewdence for
example, tasked the “non—S1ptaI [Le Kosovo Albanian] population in KiM”, “armed non-Siptars”
or “armed non-Siptar population™ with supporting the MUP forces in "brcak:mg up end destroying
Siptar terrorist forces”. Ljubinko Cveti¢ affirmed that this occurred in practice. Documentary
evidence also confimos this. A report of the 3rd Army Forward Coramand Post (IKM) dated
2 October 1998 notes thit “the distribution of weapons to citizens loyal to the FRY (of Serbian and
Montenegrin ethnicity) has made it possible for large-scale resistance against the terrorists to be
. organmised”. At a meefing of the Collegium of the VI General Staff of 21 January 1999, it was
eported that “bearing in mind the nmmber of people owning or having been distributed weapons,
there is a realistic possibility on the Serbian and Montenegrin side of the Serbian population
organismg itself o offer resistance, and of an increasing emerpence of radical forces”. The
Chamber accepts that RPOs had a rale in combat operations in‘conjunction and coordination with
the MUP and the VY. This role was not always Yimited to the stated 1le of the RPOs as is' apparent
from some ordexs referred 1o in the course of the Judgement (Trial Judgement, para. 23). .
1005 Gep ¢, Exhibits PR86 (minntes of mestings held by the Joint Command in July and Augnst 1998, discussing, inter
alia, the arming of Serb population and their recruitment into RPOs); P87 (minutes of 2 mesting held by the MUP
and VJ in October 1998, discussing the implementation of the Plan for the Suppression of Temarism); P90

(minuies of a meeting held by the MUP Staff in Kosovo, during which SUP chiefs and commanders of the PIP

gave directions to the parficipants, not to mention to KVM representatives tha.t Serb cmhzns were being armed).
See alsa Trial Judgement, paras 92-97 (on the formation of RPOs).

1008 -7rial Jndgement, paras 1915, 2010-2026.

1007 'Trial Judgement, para. 2026. See supra, paras 183-184, 187, Trial Judgement, paras 1910-1915 2003-2026.

134 - : : {/
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307. The Appesls Chamiber recalls the Trial Chamber’s finding that, aithough joint VI and MUP
operanons had the declared objective of ﬁghtmg terrorist forces, the manner in which they were
camed out, including the disproportionate use of force and the commission of crimes against
Kosovo Albanians throughout, showed that the Serbian forces in fact targeted the- -whole Kosovo
Albanian population,'®® The Appeals Chamber has already upheld this finding."*”

308. In hght of these findings, the Appeals Chamber concludes that the actions taken to disarm-

Kosovo Albanian villages and arm local Serbian civilians were reasonably found by the Trdal

Chamber to be carried out by the VI and MUP units, as part of the Plan for the Suppression of -

Terrorism and were indicative of the existence of a joint criminal enterprise. 1010

300. Dordevié has failed to show an crmr in the Trial Chamber’s ﬁnding. His arguments are
therefore dismissed. '

() Alleged error in relying on the disarming of Kosovo Albanian villages and the arming of ths
Serbian civilian population as relevant to Pordevi€'s participation in the JCE

a’ Intr:oductlon

310. The Tnal Chamber found that Pordevié was de jure responsablc for the disarming of
Kosovo Albanian villages in Kosovo. R reaching this conclusion, the Trial Chamber considered
that the Joint Command tasked MUP units with disarming members of the Xosovo Albanian

populatlon,_ and the SUPs in Kosovo were responmble for such activity. "2 Ti then assessed

' Pordevic’s role with respect to the SUPs, as will be outlined below.'®"® The Trial Chamber furtber
- considered that Pordevic was pcrsona]ly involved in the d1sa.1:n.ung of the village of Istinié/Isniq in
Degani/Degan municipality at the end of September 1998."™ In addition, the Trial Chamber found
that Pordevié had knowledge of the arming of the Serb civilian population in Kosovo and the

engagement of armed Serb C_ivjjjans'lm_sr

0% Triy] Judgement, paras 2018, 2026-2035, 2036-2051, 2052-2080, 2132-2136, 2138, 2140. See supra,
paras 183-184, 187. : '

1% See supra, para. 187.

1010 Ses Trial Judgement, paras, 1910-1915, 2003-2026, 2130.

I Tria] Judgement, para. 1910.

102 Trial Judgement, para. 1910.

03 ger infra, paras 317-318.

1034 Tv54] Tudgement, para. 1910.

15 i) Fudgement, pare. 1915. _ \{/
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b. Arpuments of the parties -

311. First, Dordevié submits that the Trial Chamber erred in concluding that he was de jure

" responsible for the disarming of Kosovo Albanians.'* He argues that the evidence: (i) shows that

the MUP- Staff in PriStina/Prishting exercised control over the SUPs in the region withoot
cstablishing any Yink to him; and (i) “does ot point to a solid conclusion that [he] was™even

informed of the disarming, much less that he held de jure control””, '

312. Second, Pordevié submits that the Trial Chamber “erroneously concluded that he had
sweeping knowledge of ‘the arming :of the Serb civilian population in Kosovo' not onty in 1998 but
until the end. of the Indictment period in 1999”, because this was not demonstrated by the
evidence. '™ Pordevi¢ argues that (he Trial Chamber erred in finding that he: (i) played a role in the
creation or the arming of the RPOs by relying on the urcorroborated testimony of
Witness Cvetié;!”® and (i) had first-hand knowledge of the RPO offensive actions by relying on
the events in Cicavica/Qigavica in September 1998, as he was not physically present, "%

313. Dordevi€ contends that the cumulative esror is that the Trial Chamber equates these findings -

with “some kind of effective control, which it ﬁnds,- goes to a ‘significant contribution’ to the

JCEI!. 1021

314. The Prosecution responds that Bofdc\dé’s submission should be smnina:ily dismissed’
becanse he fails to show that the Trial Chamber's findings were unreasonable and repeats
arguments made at trial. 02 The, Prosecution further argues that the Trial Chamber comectly found,
based on ample evidence, that Dordeﬁé_ was engaged in the amming of the non-Albanian

' prc_»pula-t‘.ionﬁ,m23 that he was de jure responsible for disarming Kosovo Albapian villages,mf" and that
. he also had kﬁowlﬂdge of the engagement of armed Serbian civilians in joint MUP-VJ actions in

6 Pordevié Appeal Brief, para. 211, referring to Trial Tudgement, paras 49, 1910, Exhibit D244,

197 Pyordevic Appeal Brief, para. 211, referring to Trial Judgement, paras 49, 1510, Exhibit D244. ,

"% Pordevié Appeal Brief, para. 215, referring to Trial Tudgement, para. 1915. See also Dordevic Reply Brief,

ara. 64,

101 f)cmem Appeal Brief, paras 212213, referring to Trial Judgemem, paras 92, 1911, 2000, 2026, Exhibits P8S,
P688, P90, P1052, P1054, P1055, P1355, D449-D451, Ljubinko Cvetié, 2 Jul 2009, T.6742, Ljubinko Cvetié,
1 Ful 2009, T. 6713.

1920 Pordevié Appeal Brief, para. 214, referting to Trial Judgement, para. 1903, Exhibit P866, Viastimir Bordevm
9 Dec 2009, T. 9863.

el " Dordovi¢ Appeal Bricf, para. 216 (citations omitted).
"2 progecution Response Brief, para. 170, referring to Pordevid Closing Brief, paras 605-619.

1023 progecution Response Brief, parss 176-177, referring to Trial Judgement, paras 1913-1915, Exhibits P85 PIDSS

p. :
1@ Droecntion Response Brief, para. 172, referring o Triel Judgement, paras 46, 43, 238-239, 1910, 1895. Sce also
Trial Judgement, para. 1899.
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1998 and during the Indictment period.'™ Specifically with regard to the .amming of Serbian
civilians, the Prosecution further responds that the Trial Chamber considered Witness Cvetic to be
credible on this issne and accepted his testimony, and that Dordevi€ made “no attempt to overcome
the deference afforded” to a trial chamber to assess the credibility of a witness. 1% Therefore,
through his participation in the arming and disarming process, the Prosecution. contends that
Dordevi¢ contributed to the implementation of the JCE.'®

¢. Amnalysis

315. At the outset, the Appeals Chamber stresses that the Trial Chamber found that the disarming

2112

of Kosovo Albanian villages and arming of local Serbian civilians were carried out by the VJ and -

MUP onits as part of the Plan for the Suppression of Terrorism, and that these operations were
indicative of the existence of a joint criminal enterprise.”™® The Trial Chamber did not rely on the
disarming of Kosovo Albaman villages or the arming of the Serbian civilians as showing
Pordevic’s contribution o the JCE,'"® Instead, the Trial Chamber found that Dordevic’s role in the
 process of disarming and arming of Serbian civilians meant that he had knowledge of these
actions.'®° The Trial Chambet referred to this knowledge when discussing his responsibility and in
concluding that he possessed the intent for the crimes within the JCE.*! The factual errors alleged
by Pordevié therefore relate to the findings on his mens rea and not, as Pordevi¢ suggests, to his
contribiition to the JCE. | | |

316, As such Pordevi¢’s argument that the Trial Chamber equated these ﬁndings with “some
kind of effective control which, it finds, goes to a ‘significant contribution’ to the JCE™ is
misconstrued. The Tral Chamber did not rely on these findings to conclude on Dordevic’s
contribution fo the JCE (actus reus)."™ Notwithstanding, the Appeals Chamber will consider his

submissions in the context of his mens rea.

125 prosecution Respanse Brief, para. 169, referring to Trial Judgement, paras 1910-1915.
126 prosecution Response Brief, paras 175, 179, referring to Ljnbinko Cvetig, 1 Jul 2009, T. 6713, Aleksovski Appeal
Tudgement, para. 63, Popovid Impeachment Judgement, para, 32; see also Galic Appeal Tndgement, paras 10, 303.

1997 procecntion Response Brief, para. 169, referring to Trial Judgement, paras 1915, 2154

1028 Goe Trial Yudgement, paras 19101915, 2003-2026, 2130. - .

1029 goe Trial Judgement, paras 2154-2158. - . '

109 sl Tudgement, paras 1990, 1999. See also Tral Judgement, paras 1915, 1983-1989, 1991-1998. Ses infra,
- paras 320-321. :

181 Frist Fudgement, paras 1908-1915, 2154. ' : :

M2 Bordevié Appeal Brief, para. 216 (references omitted). ‘ o

1833 gee Trial Judgement, paras 2154-2158. : ' d
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317. The Appeals Chamber notes that Dordevié does not point to any evidence supporting his

submission that he was “not even informed” of the disarming of Kosovo Albanian villages.m4
Quite to the contrary, the Appeals Chamber notes that be gave direct testimony about his own
knowledge of the operation of disarming in the village of Istini¢/Isniq in Detani/Degan municipality
at the end of September 1998. 1035 Burthermore, the Appeals Chamber finds that Pordevi¢ misstates
the record when he submits that the evidence “does not point to a solid conclusion”  that be held “de

Jjure control” over the disarming of Kosovo Albanian villages. 1036 While correctly pointing to the .

- Trial Chamber’s finding that the SUPs in Kosovo were commanded at the operational level by the

MUP Staff in Pristina/Prishtiné which coordinated and planned their operations, 1057 Bordevi¢ -

ignores the other evidence considered by the Trial Chamber establishing that he remained de jure
responsible fof the work of the SUPs. The Trial Chamber considcfcd documentary evidence
- indicating that the SUP- chiefs were directly subordinate to Pordevié, who was their “only
immediate superior”, as the Head of the RIB.!*® The evidence also showed that the SUP chicfs
“were directly responSIbIe only to [Pordevic], who in tumn was dmactly tesponsible for his work and

work of the units and personnel that were part of the [RIB] only to the minister”. 1933 The Tnal

Chamber also found that the SUPs were subordinated to the RIB.'*

318. InLghtof the above findings establishing Dordevié’s de jure responsibility over the work of
the SUPs, and recalling the key role of the- SUPs in the disarming of Kosovo Albanian villages, 1041
the Appeals Chamber finds that Dordevi¢ has failed to show that no reasonable trial chamber could

have concluded that he was, therefore, de jure responsible for the disarming of Kosovo Albanian

" villages. His submission is dismissed accordingly.

319. - With regard to his knowledge of the arming of the Serbian population, Pordevi¢ challenges
the Trial Chamber’s refiance on Witness Cvetic’s uncorroborated testimony in order to conclude

that he played a role in the arming of Serbian civilians."** The Appeals Chamber recalls that a trial -

1954 Byordevié Appeal Brief, para. 211. See supra, para. 311.
135 Gee Trial Tudgement, para. 1910, referring to Viastimir Pordevi€, 4 Dec 2009, T. 9622-9625.
1096 gee Pordevic Appeal Brief, para. 211, referring to Trial Tndgement, paras 49, 1910, Exhibit D244.
1957 Trigl Judgement, para 49. .
1632 Tyial Judgement, para. 48, referring to Exkibit D933, p. 21.
189 Tyia] Fndgement, para, 48, referring to Exhibit D933, p. 21. ‘
104 Trial Judpement, para. 45, referring to Ljubinko Cvefié, 26 Jun 2009, T. 6591, 6598. The A]:rpeals Chamber notes
. that the Tdal Chamber erroneousty referred to T. 5691 but considers this o be a typographical error, as I jubinko
Cwvetié provided evidence in T. 6591 that the SUPs were subordinated to the RIB. See also supra, paras 216, 228,
247, 250-251. ‘ ' '
1041 See supra, para. 315.
102 See rupra, para. 312; Dordevié Appeal Brief, para. 213. See Trizl Judgement, paras 92, 1911, referring to Ljubinko
Cwetié, 1 Jul 2009, T. 6713.

r
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chamber enjoys discretion in weighing the evidence,'®® including the discretion to accept the
évidence of a single witness. ' The rAppeals Chamber potes that the Trial Chamber extensively
relied on the evidence of Witness Cveti¢ throughout the Tral Judgement, in particular with regard
to the structure of the MUP,'® and that Pordevié did not attempt to challenge the credibility of this
witness at trial or on appeal. 1046 - ' ‘ |

320. Furthermore, the Appeals Chamber notes that Dordevié misstates the Trial Chamber's

2110

findings. Contrary to his argument, the Trial Chamber did not reach a conclusion that he “played a

role”'® in arming Serbian civilians, but found that he possessed knowledge of this operation. 1%

This finding was based on the totality of the evidence, as outlined below. Among this evidence was
Witness Cvetié’s assertion that the process of arming the Serbian civilians “proceeded from the
MUP down to the staff of the MUP and then the Secretariat of Internal Affairs”."* In this regard,
the Appeé]é Chamber considers that Witness Cveti¢'s tcsﬁmony, although uncorroborated, was
analysed by the Trial Chamber in the broader context of the formation of the RPOs, **° and in light
of all the other evidence establishing that Pordevic kmew of the arming, but not that he participated
in tht:rp].'oc;t:ss.l_wl Pordevié has thus failed to demonstrate an etror in the Trial Chamber’s reliance

on the evidence of Witness Cvetic.

321. The Appeals Chamber notes that in challenging the Trial Chamber’s conclosion that he had -

Imowledge of the arming of Serbian civilians, in 1998 and 1999, Dordevi¢ repeats arguments
already raised at tral without pointing fo any error./®* In relation to Pordevi€’s submission
concerning the joint VJ and MUP operation in the village of Citavica/Qiqavica in September
1998 1% the Trial Chamber considered Dordevi’s account that although he had knowledge of this

operation, he was not aware that armed civilians were being used to reinforce the army and the

9 kit and Lukic Appeal Judgement, para. 88; Munyakazi Appeal Fudgement, para. 51; Setake Appeal Jodgement,
para. 31, Rutundo Appeal Judgement, para. 207; Simba Appeal Judgement, para. 103; Nchamihigo Appeal
Judgement, para. 47; Bikindi Appeal Judgement, para. 116; Nahimana et al. Appeal Judgeiment, para.. 194.

WMy ki and Luki¢ Appeal Tudgement, para. 375, refering to Harodinaj et ol Appeal Judgement, para 219,
Kupredkic et al. Appeal Judgement, para. 33, Aleksovski Appeal Judgement, para. 62, Tadi¢ Appeal Indgement,
para. 65. - :

1045 gee Trial Judgement, paras 41-143.

1046 Sep [:ubinko Cvetié, 2 Jul 2009, T. 6735-6810; Ljubinko Cvetié, 3 Jul 2009, T. 6812-6871; Pordevié Appeal
Brief, para. 213. See aleo supra, para. 228, . :

197 Byordevid Appeal Brief, paras 212-213.

1048 51 Judgement, paras 1911-1915. : .

189 gee Pordevic Appeal Brief, para. 213, referring to Ljubinko Cveti¢, 2 Jol 2009, T. 6713.

W0 Tria1 Judgement, paras 92, 1911. See also supra, para. 300,

51 Geg infra, para. 321. ' '

52 Bordevic Appeal Brief, para. 215, referring to Trial Judgement, para 1915; Bardevi€ Reply Brief, para. 64. Seo
also Pordevié Closing Bref, paras 605-619. . .

12 See supra, para. 312; Dordevic Appeal Brief, para. 214. @
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police because he was “on the other side of the mountain” while thc operation took place.}%* The
Trizal Chamber also took into consideration Pordevié’s denizl that he had knowledge of the arming
of the Serbian population on a general level, and of the involvement of armed Serbian civilians in
joint VJ and MUP operations.'®>* However, it concluded that Dordevi€'s acconnt was not credible
in light of the totality of the evidence fo the contrary.®® Such evidence included: (i) Joint
Command meetings that Dordevié attended in July and August 1998 at which the arming of the
Serbian population and their recruitment in the RPO were discussed;'™” (i) minutes of a meeting
held on 29 October 1998, attended by senior VI and MUP leadcrship including Pordevié, where the
implementaﬁon of the Plan for ﬂie Suppression of Terrorism in Kosovo was discussed, which
included the arming of the pon-Albanian -population and the formation of the RPOs; 1058
(i) Pordevi¢’s unsuccessful attempt to downplay the comments regarding armed Serbians and
RPOs made by Luki¢ during a meeting;'®” (iv) Dordevi¢’s presence at the meeting of 17 February
1999 where Lukic infoi:nied those present that the RPOs in nearly all villages with Serb inhabitants }
were active and have mcrcascd thc]r activitics; as well as (V) other meetings, along with minutes
and reports of thesc meetings establishing the close ties between the MUP and the RPOs in
1999.1%! Ty ight of this evidence in its totality, the Trial Chamber concluded that Pordevié bad
knowledge of the arming of the Serbian civilian population in Kosovo, their formation into RPOs,
the involvement of the MUP in relation to Jogistical support, and the en gagement of arﬁled Serbian

* civilians in joint VI and MUP operations.'®? It further found that this knowledge was not limited to
the second half of 1998 but extended until the end of the Indictment period in 1999.7°%

105 Tl Judgement, para. 1913, referring to Vlastimir Podevic, 9 Dec 2009, T. 9860-9863, Exhibits P866, p. 103,
P1422. See Bordevié Appeal Brief, para. 214.

195 Trisl Yodgement, para. 1912, refering to Vlastimir Pordevi€, 9 Dec 2009, T. 9862—9863 Vlastimir Pordevi¢,
10 Dec 2009 9901-9903, Specifically, the Trial Chamber further considered: (1) Dordevi€’s testimony that the role
of the MUP with respect to the RPOs was Iimited to providing support and prepacing the RPOs for defensive
actions against terrorist (Ttial Judgement, para. 1914, referring to Viastimir Dordevi€, 10 Dec 2009, T 9938-9940);
and (i} bis denial of his knowledge that by February 1999, 64,080 weapons had been distributed to the existing
RPOs, as he had never seen the report on this (Trial Judgement, para. 1914, referring to Vlastimir Dordevié, 10 Dec
2009, T. 9940-9941).

1056 Pria) Judgement, para. 1915, referring to Trial Iud.gnmant, paras 92-96. See Trial Judgement, paras 1912- 1914

1057 Trial Judgement, para 1913, referring to Exhibit P886; sec also Vlastimir Dotdmc, 10 Dec 2009, T. 9915,
9920-9922, Vlastimir Dordevié, 14 Dec 2009, T. 10143.

1058 Trie] Judgement, para. 1913, referring to Exhibit P87; see also Viastimir Dordsvic, 9 Dec 2009, T 0872-9873,
9875.

- 1999 a1 Judgement, para 1913, referring to Exhibit P690.

1060 Triz Tudgement, para. 1914, referring to Exhibit P85, Viastiorir Dor@evié, 10 Dec 2009, T. 9936-9937.

1061 See Trial Judgement, para. 1914, referting to 2 report of meetings held between 13 and 16 February 199% and the

.. minntes of the MUP Staff meeting of 17 February 1999. Sec Exhibits PB5; P1055, p. 3. C

1062 <7 s) Judgement, para, 1915.

1063 7] Judgement, parz. 1915, S . % )
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322. Inlight of the above, the Appeals Chamber finds that Pordevi¢ has failed to show that no
reasonable tdal chamber could have come to the conclusion that Pordevi¢ was aware of the arming
of the Serbian population in the latter half of 1998 and until the end of the Indictment period in
1999.

373, Accordingly, the Appeals Chamber dismisses Pordevic’s arguments relating to the Trial
Chamber’s findings on his de jure responsibility for the disarming of Kosovo Albanians and his
knowledge of the arming of the Serb civilian population in Kosovo.

3. Conclusion

' 324, In light of all the foregoing, the Appeals Chamber dismisses Dordevic’s sub-ground of
appeal 9(D) in its entirety. ‘

E. Sub-ground %(E): all errors in relation to the RaéakfRa incident and Pordevic’s

role therein
1. Introdtiction }

325. The Tnal Chamber found that Dordcvm ) was aware of and took an active role in the joint
VJ and MUP operation in Racak/Ra;;ak on 15 Fanuary 1999 that resulted in the deaths of not less
than 45 Kosovo AIbeu:u,ans;mﬁ4 and (ii) led the subsequent “MUP efforts to conceal evidence of

grossly excessive force used by the police and fo present the operation in RaCak/Ragak as a

legitimate anti-terrorist operation”.'*®

326. 111 particular, the Trial Cbambet concinded that the RaCak/Racak opcratmn which was
‘ordered by the Joint Command, was “an early example of a2 new intensified approach to ‘anfi-
terrorist’ operations by VI and MUP forces acting in coordination™. 1965 J4 further found that by the
time the Ra&ak/Racak operation took place., the JCE had already been formed,mﬂ and this type of
coordinated use of VI, MUP, and other Serbian forces was employed to achieve the goal of the
JCE.1%® Ty the view of the Trial Chamber, by mid-January 1999 it had become apparent to the
Serbian political, VJ, and MUP leadership that in order to achieve its objectives for assurcd Serbian

2108

control of Kosovo it was pecessary to intensify cooperation between VJ and MUP forces in jomnt

19 See Trigl Jodgement paras 257, 397-416, 425, 1920-1924, 2134,
1085 Ges Trial Judgement, paras 415, 425, 1924.

1066 Trial Judgement, para. 2134, referring to Exhibit P902, pp 9, 11.
67 Tria] Tndgement, para. 2134, referring to Exhibit P02, pp 9, 11, 29.
1068 Trial Judgement, para 2037,
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operations. 1065 Thus, the Trial Chamber determined that Pordevi€’s role and knowledge in the
Raak/Ragak operation was indicative of his involvement in the J CE 1070

327. Dordevié submits that the Trial Chamber erred in law and fact in: (i) relying on the
| Racak/Ragak operation to establish his role in furthering the JCE;'"" (i) concluding that 45 Kosovo
Albanian civilians were killed during this operation;'"* (iii) finding that the investigative Judge
Danica Maﬂn]ﬁovié (“Judge Marinkovi€”) was presented a staged scene; and (iv) finding that
Pordevié had any role in the concealment of the excessive use of force, 'O On this basis, Pordevié
arpues that the Rafak/Ragak incident should not be considered in any evaluation of his criminal
responsibility for the crimes contained within the Indictment and requests the Appeals Chamber to
quash his convictions or reduce his sentence acoordingly.l°74 : ‘

328. The Prosecution responds that Pordevic fails to demonstrate that no reasonable trial
chamber could have reached the Trial Chamber’s conclusion on the Rafak/Racak operation, and
therefore this sub-ground of appeal should be dismissed.””

2. Alleped error in relying on the Raéak/Racak operation to cstab]i;sh Dordevi€’s role in furthering
the JCE

(a) Arguments of the parties

329. Dordevic argués'that the Trial Chamber erred in relying on the Racak/Racak operation to -
establish ““coordinated action’ between the MUP and the VI pursuant to the JCE”.'° He contends
that such a finding goes to his actus reus, whereas the relevance of the Rafak/Ragak ‘operation
should have been lLimited to his -alleged mens rea, fo]lo‘;;ring the withdrawal of the RaEaklRagaic
incident from the Tndictment.”™” In support of his argument, he points to the Trial Chamber’s
Decision on Admission of Evidence of 30 March 2010, which in his view limits the use of the

195 Trial Judgement, pare. 2134, -

10 Tral Judgement, paras 1920-1924, 2134, 2154.

70 Pordevié Appeal Brief, paras 218-220.

92 Byordevié Appeal Brief, paras 218-223.

197 pyardevié Appeal Brief, pares 223-224, :

¥ Dardevié Appeal Brief, para. 226; Dordevi€ Reply Brief, paras 65-66.

Y975 prosecution Response Brief, paras 180, 184, 187.

1076 " Dordovié Appesl Brief, paras 218, 220, referring to Trial Judgement, paras 1923-1925, 1992, 2154.
T Derdevid Appeal Brief, paras 218, 220, referning to Prosecufor v. Viastimir Dordevic, Prosecution’s Motion for
Leave to Amend the Third Amended Jomdﬂr Indictment with Annexes A, B, and C, 2 June 2008, para. 23 granted
by Dordevic Decision mAm&ndmsﬂochhnent of 7 July 2008, paras 47, 51,
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RaéakfRar;alc incident to the assessment of his mens rea.lm The:refore he submits that findings'

relating to Ragak/Ragak cnIts1dc of those concemmg his mens rea should be reversed for lack of
sufficient notice and litigation. 7"

2106

330. The Prosecution responds that Pordevi¢ had sufficient notice -of the allegations regarding

“the RaEak/Rag,ak operation, as they were set out in both the Indictment and the Prosecution Pre-

Trial Bncf 1980 Pyordevic testified aboul the evcnts at Racak:‘Ragak and referred to them in his

Closing Brief. 1081

(b) Analysis

331. At the outset, the Appeals Chamber stresses that the Prosecution only withdrew the charge |

of murder in relation to thé Rafak/Ragak incident and that the Trial Chamber did mot convict

Pordevic for the murdcrs committed during the Radak/Racak incident.'®” The Appeals Chamber

recalls that an mdlctmsnt mmust, at a minimum, specify “on what legal basis of the Statnte an
individual is being charged”, 1083 and that the Prosecution is required to “state the material facts
underpinning the charges in the indictment, but not the evidence by which such material facts are to
be provt;-,n”.wM Whether an indictment is pleaded with sufficient particularity is dcpéndcnt upon
whether it sets out the material facts of the Prosecution case “with enough detail to inform a
defendant clearly of the charges against him so that he may prepare his defence”.’®® “There is thus

a clear distinction between the material facts upon which the Prosecution relies, which must bcl

pleaded, -and the evidence proffered to prove those material facts.”'%* Furthermore, the Appeals

" Dordevié Appeal Brief, paras 218, 220, referring to Dordevic Decision on Admission of Evidence of 30 March

2010, para. 9. See also Dordevi¢ Reply Brief, para. 67.

% Bordevié Appeal Bricf, paras 218, 220, referring to Trial Judgement, paras 1923 1925, 1992, 2154.

180 prosecution Responsc Brief, paras 181-182, referring to Indictment paras 61(c), 64(g), Prosecutor v. Viastimir
Pordevié, Case No. IT-05-87/1-PT, Prosecution Pre-Trial Brief, 1 September 2008 ( Prosecuuon Pre-Thal Brisf™),

ara. 289.

1081 grosecuhon Rasponse Brief, para. 182, réferring to Vlastimir Bordevié, 7 Dec 2009, T. 9666-9675, Vlastimir
Dordevié, 9 Dec 2009, T. 9885-9893, Dordevi¢ Closing Brief, paras 73-93.

W8 gee Indictment, para. 64(g); Dordevid Decision on Amendment of Indictment of 7 July 2008, paras 4547. No
charges of deportation or other inhumane acts (forcible transfer) were brought by the Prosecution in relation to
Radak/Racek (Prosecutor v. Viastimir Dordevid, Case No. IT-05-87/1-PT, Prosecution’s Motion for Leave to
Amend the Third Amended Joinder Indictment with Apnexes A, B, and C, 2 Tune 2008, para 23; Dordevid
Decision on Amendment of Indictment of 7 July 2008, para. 4'7) Trisl .Tudgcmcn]:. para. 2230, pp 886-950.

0 grnojelac Appeal Fudgement, para. 138,

19 Ruprefkic Appeal Tudgement, para. 88.

S orakic Appeal Judgement, para. 116, citing Kupreskic et al. Appezl Judgement, pa.ra 8s8. '

186 Srakic’ Appeal Tudgement, para. 116. i ‘ {
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Chamber recalls that the matenahty of a particular fact cannot be established in rhc abstract, but is

dependant on the Prosecution’s case. Y087

332. In this case, the Indictment explicitly references the Racak/Racak operation’ as one of the
factors upon which Pordevi€’s intent could be inferred.’®® However, it also alleges that Dordevié
participated in the JCB by, inter alia, (i) exercising effective control over forces of FRY and Serbia
inélud_jng alt RIB umits which were involved in the perpetration of the crimes charged in the
Indictment; and (i) participating in the planning, instigating and ordering of operations and
activities of. the forces of the FRY and Serbia in Kosovo, which were involved in the perpetration of
the crimes charged in the Indictment, in particular the RJB and subordinate units.'® In its Pre-Trial
Brief, the Prosecution argned that the Rafak/Ragak operation was evidence of .Dordcvié’s *“hands-
on” involvement in MUP activities in Kosovo in 1999, which is one of the factors it alleged in

. '_suppoﬁ of its submission that Dordevi¢ participated and contriboted to the JCE.'® Therefore, the

334, The Prosecution was therefore fu]ly entitled to rely on the incident in suppott of its

Appeals Chamber finds that the material facts relating to the nature of Pordevi€’s participation in

the JCE were sufficiently pleaded in the Indictment and that Dordevié was on notice that the

Prosecution also intended to rely on the Rafak/Racak incident to prove such participation.

333, ' Furthermore, Dordevi¢ misinterprets the Trial Chamber’s Decision of 30 March 2010.'®! In

that decision, the Trial Chamber did not set out a limitation for the relevance of the RaéakfRacak

operation.'®” Raiher, it held that, although the events that occurred in Rafak/Racak were not
subject to specific murder charges, “[t]hese a]lcganons [...] are relevant to other-issues in the
Ind101ment »109% After recognising the events at Ragak/Racak “as 2 factor relevant to establishing

his mens rea under Articles 7(1) and 7(3) of the Statute of the Tribunal”, it considered that these -

events “[we]re of significance in the dctcnmnauon of the charges against the Accused”, also noting
that “both parties [...] adduced considerable cwdencc on the Rafak/Ragak operation”™. 1os4 '

submission that Dordevié participated in the JCE, as clearly set out in its Pre-Trial Brief.'®*

1087 Stakic Appeal Judgement, para. 117 citing Kupreskic et al. Appeal fudgement, para. 89.

1088 Qee Indictment, para. 64(g).

1% Tndictment, para. 61(a}c).

1990 progecution Pre-Trial Brief, para. 289; Indictment, para. 61(a)- (©).

81 Bordevid Decision oo Admission of Evidence of 30 March 2010, para. 9. See Dordevi¢ Appeal Brief, para. 218.
1992 Bysrdevic Decision on Admission of Bvidence of 30 March 2010, para. 9. Ses Pordevié Appeal Brief, para. 218.

1% Bordevié Decision on Admission of Evidence of 30 March 2010, para. 9 (emphasis added).

193¢ Pordevic Decision on Admission of Evidence of 30 March 2010, para. 9 (emphasis added). See Dordsvlc Appeal
Biief, para. 218.
1085 prasecution Pre-Trial Brief, para 289.
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335. In Yght of the above, the Appeals Chamber finds that Dordevic has failed to show that the
Trial Chamber erred in considering the Ragak/Racak operation as'evidence of a ‘coordinated action’
between the MUP and the V1, in the context of Dordevic’s contribution to the JCE.

3. Alleged crrorin coﬁcludjng that 45 Koédvo Albanian civilians were killed in Racak/Racak on
- 15 January 1999

(2) Arguments of the parties

336. Dordevi¢ submits that the Toal Chamber ermred in concluding that 45 Kosovo Albanian
civilians were killed in Radak/Ragak on 15 January 1999."%°% He argues that the Trial Chamber
failed to copsider: () forensic reports;-mg 7 (ii} evidence concerning the type of weapons recovered
from the KLA in Rafak/Racak:'®® (iii) “further evidence of KLA activity” which demonstrated that
the KLA was prcsént in the village on 15 Iaﬁuary 1999;1%° (iv) evidence that the wounded were
treated at military hospitals;'® tv) evidence that those who perished were bured in accordance
with KLA mmilitary rules; and (vi) evidence of the existence of a KLA headquarters, ™' '

337. The Prosecution re_sponds that the Trial Chamber reasonably concluded that no less than

45 Kosovo Albanian civilians were killed in the Rafak/Ragak operation.”’® Tt also submits that

Dordevi¢ repeats arguments that were unsuccessful at tri_al,l103

1105

evidence, ' and fails to show any error in the Trial Chamber’s exercise of its discretion.

195 Bordevié Appeal Brief, para. 219, referring to Trial Tudgement, paras 416, 2134,

197 Bordevié Appeal Brief, paras 221-222, referring to, inter alia, Exhibits D89S (List of persons who died in the
village of Raak/Ragak), D899 (General conclusion by the medical experts on the 40 bodies found in a mosque in
Ratak/Ragzk). ‘ : . :

%% Pyordevié Appeal Brief, para. 222, refemming to Exhibits D149 (Report from the investigative judge including a list
of weapons belonging fo KLA that were foond in Rafak/Ragak on 15 January 1995 during an on-site
investigation), D148 (Record of op-site investigation performed in Rafak/Racak, ‘signed by the investigative judge
on 18 January 1999), D757, p. 4 (Report from the Priftina Corps including a report on 26 dead bodies fornd by
KVM in Raak/Racak on 20 January 1999, wearing “civilian clothes but with weapons and ‘KLA” insignia”),
D896 (Report on forensic examination of Rafak/Ragak incident mcluding a list of weapons found on the scene on
15 Jannary 1999), Momir Stojanovié, 22 Feb 2010, T. 11739. o

199 Bordevié Appeal Brief, para, 222, referring to Joseph Maisomeuve, 4 Jun 2009, T. 5539.

U® pordevié Appeal Brief, para. 222, referting to Tral Judgement, paras 401, 402, Exhibit P872, Joseph
Maisonneuve, 4 Jun 2009, T. 5544-5545, Branko Mladenovid, 8 Mar 2010, T. 12500.

U0 pordevic Appeal Brief, para. 222, referring to Trial Judgement, paras 401, 402, Exhibit P872, Joseph
Maisonneuve, 4 Jun 2009, T. 5544-5545, Branko Mladenovié, 8 Mar 2010, T. 12500. :

U2 prosecution Resporise Brief, parz. 180, referring to Trial Judgement, paras 357-402, 421-425, 1920-1923.

18 prosecntion Response Brief, para. 184, referring to Dordevié Closing Brief, paras 73, 75-81. See also Prosecution
Response Brief, paras 184-186, referring to Dordevié Appeal Brief, paras 221-223.

1104 prosecution Response Brief, paras 183-187.

185 prosection Response Bricf, paras 185-187.
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(b) Analysis

338. The Appeals Chamber finds That, for the reasons set out below, none of Pordevic's
érguments show that the Trial Chamber erred in finding that 45 Kosovo Albanian civilians were
killed. The Appeals Chamber observes that the Trial Chamber’s conclusion that 45 Kosow}o
Albanian civilians were killed as a result of Ra‘éak/Ragak operation was based on an assessment of
a conside.ra;blc amount of evidence concermning the events which occurred in the area on 15 January
1999 and the following days.ms This included evidence on the series of investigation attempts by
the inyestigative Judge Marinkovic, "'’
" Defence :Wimcsses.lm Contrary to Dordevic’s contention,™'?® the Tral Chamber did consider:
(i) forensic reports referred to by Dordevic in his Appeal Brief:""° (ii) evidence concerning the type
of weapons recoversd in Rafak/Ragak;™"" (iii) évidence of thé KLA’s presence in Rafak/Ragak
during the relevant time period;™'* (iv) and evidence of a KLA headquarters in Razak/Ragak.!!"?
His arguments are therefore dismissed. '

106 Prja] Judgement, pnfé_ 416. See Tral Judgement, paras 396-416. In relation to the joint VI-MUP operation, the

Trxial Chamber considered cvidence that: sporadic shooting coming from the direction of Raak/Racak could be -

heard from Stimlje/Shtime police station in the early morming hours of 15 January and continned until the afternoon

(Trial Judgement, para. 397); unusual events were occurming at the Stimlje/Shtime police station, in that all active *

-duty and reserve police had been called in, one PJP and 10 tol2 SAT members were there, as well as the Chief of
the SUP and the Chief of the UroSevac/Ferizaj police department (Trial Jndgement, para. 397); there were rumours
that an action was under way in Rafak/Ragak 1o arest those responsible for the killing of four policemen (Trial
Tudgement, para. 397); a conple of hours after the shooting had started Pordevic amived at Stimlje/Shtime police
station and Teceived two telepbone calls from Sainovié (Trial Judgement, para. 398); the KVM started receiving
reports concerning a “major operation taking place in Rafak/Ragak”, which was a planned joint VI and MUP
operation (Trial Jodgement, paras 400, 402); and KVM verifiers observed VI Pragas and T-55 tanks-on the hills
overlooking Ragek/Racak firing into the village and surrounding hills preventing the civilians from leaving the
villape, while MUP armoured vehicles and infantry entered the village and scarched the houses (Trial Jodgement,
para. 401). In relation to the civilians killed, the Txial Chamber fonnd that: the Head of Regional Centre of the
KVM was informed by vexifiers that there were over 25 bodies of civilians in the village, who appeared to have
been executed (Trial Judgement, para. 405); the KVM representatives inspecting the village found a decapitated
body of an elderly man in a farmhonse and over 20 bodies laying in a line in a gully or a trail with appearance of
having been shot at close range in the head (Trizl Judgement, para. 407); and they observed foux more bodies in the
village, including an 18 year old woman and a 12 year old boy (Trial Judgement, para. 407).

W7 gee Trial Judgement, paras 410-413, 1924.. ' .

U goe Trial Judgement, paras 419-425. - -

U® gee Pordevié Appeal Brief, paras 221-222. ) )

110 gep Trial Judgement, para, 413, fo. 1430 (referring 1o Exhibit D899), fn. 1431 (referring to Exhibit D895). See

' supra, para. 336, fo. 1097. : : ‘

111 Traf Judgement, para. 411, referring to Exhibit D896. Sec also Trial Judgement, paras 410, fn. 1410 (refeming to
Rxhibit D149), 411, fos 1417, 1418 (referning to Exhibit D148). See supra, para. 336, fu. 1098.

1112 Trig] Tudgement, paras 401, 410. The Triel Chamber, however, found that despite this fact there was no outgoing
fire from the village during the coordinated VI MUP offensive against the village (Trial Judgement, paras 401,
1922). The Appeals Chamber obscrves the cvidence of General Drewienkiewicz, in relation to the VI-MUP joint
operation in Rafak/Ragak, that he cxpressed concemn over the operation in that “firing of anti-aircraft weapons into
a village in which there were women and children could not be accepted as a police operation” (Trial Judgement,
para_ 404, referring to John Drewienkiewicz, Exhibit P996, para. 221, Karol John Drewienkiewicz, 22 Jun 2009,
T. 6367-6368; Exhibit P1007). | '
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339. As to Dordevi€'s argument in relation to the burials and treatment of wounded in military
hospitals, insofar s Dordevi€ is suggesting that the victims might have been KLA members, and
hence legitimate targefs, it is speculative."'™* The Appeals Chamber notes that the Trial Chamber
found that the 45 victims were wearing civilian clothing when ld]led, and that an elderly man, a
woman and a child were among the deceased."™"* In addition, the Trial Chamber found that at least
one victim had been decapitated and that most of those killed were over the age of 50 and shot in
the head, apparently at close range.1'® Pordevi€’s mere suggestion that some of the victims may
have received a military burial, as well as a vague reference to Wounded being treated in military
hbspitals, falls short of showing that the Trial Chamber erred in concluding that 45 Kosovo

Albanizan civilizns were killed.

340. The Appeals Chamber therefore finds that Dordevi¢ has ‘failed to show that the Trial
Chamber erred in concluding that 45 Kosovo Albanians were killed in Ragak/Ragak on 15 January
1999.

4. Alleged error in‘ﬁr‘ndinz that there was a “staged scene” and that Dordevié had a role in the
concealment of the excessive use of force during the Ratak/Racak operation

(a) Infroduction

341. The Trial Chamber found that on 18 January 1999, investigative Judge Marinkovié
conducted an on-site investigation into the events in Ra¢ak/Ragak on 15 Yanuary 1999.1'7 She was
directed by the police to the mosque where she observed 40 bodies, of which all but one were

male.!"*® The Trial Chamber found that the scene shown to investigative Judge Marinkovi¢ did not.

accord with the observations and video-recording by the KVM ioternational observers on

113 'Tria) Judgement, paras 401, 410, )

UM gee Pordevié Appeal Bricf, para. 222. In relation to the burials, the Appeals Chamber notes that the Trial Chamber
relied on the evidence of Witness K86 in concluding that the bodies were buried on 2 hill facing the mosque (Trial
Judgement, fn. 1433, referring 1o K36, 28 May 2009, T. 5189-5190) rather than on the evidence of Defence
Witness Mladenovié, who mentioned that the coffins were wrapped in an Albanian flag, which in the view of the
wilness ‘was not ths bural custorn for civilians (sse Branko Mladenovié, 8 Mar 2010, T. 12500). The Trial
Chamber expressly found the evidénce presented by Defence witnesses in relation to the Rafak/Racak to be
tmreliable and “in many respects [...] not truthful” (Trial Judgement, pare. 419). The Appeals Chamber finds that it
was therefore within the discretion of the Trial Chamber to prefer Witness K86's testimony over that of Witness

. Mladenovi€ (see Kvocka et al. Appeal Judgement, para. 23; Limaj et al. Appeal Judgement, para 82; Kordic and
Cerkez Appeal Tudgement, para. 21, f1. 12). As to the treatment of the wounded in military hospitals, the Appeals

~ Chamber finds inconclusive the cvidence cited by Dardevi€ in his Appeal Boef (see-Dordevié Appeal Brief,
para. 222, fn. 368, referting to Exhibit P872, Joseph Maisormenve, 4 Jun 2009, T. 5544-5545).

15 Tia1 Fndgement, paras 416, 1920, See supra, fn.1106; Trial Judgement, para. 407. See also infra, paras 522.523,

16 T,) Judgement, paras 416, 1920, See supra, para. 338, fus 1106, 1734.

17 Trial Tndgement, para. 412.

1E 735 Tndgement, para. 412. :
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16 Jannary 1999.1'° Tt therefore concluded that investigative Judge Marinkovié was presented a
staged scene and that Dordevi¢ led the MUP efforts to conceal the evidence of excessive nse of

force and to present the Rac¢ak/Racak operation as a legitimate anti-terrorist operation 1'%

(b} Areuments of the parties

342.  First; Dordevié contends that the Trial Chamber erred in finding that a “staged scene” was
shown to investigative Judge Marinkovié.""*! He argues that there was absolutely no evidence in
support of this conciusion, noting, inter alia, that the Tral Chamber rejected the evidence of
inv:lastigative Judge Marinkovié on this issue."'™ Second, he submits that the Trizl Chamber erred in
concluding that he “led MUP efforts to conceal evidence of grossly excessive force and present it as
a legitimate anti-terrorist operation™. "' Pordevié argues thai there Wzis “no evidence to support”

such conclusion, but also that “no accusation of a cover up was ever put to him during his

 testimony”.'"* He suggesis that, instead, it was more hkely that “the KLA set up the initial scene

observed by the KVM on 15 Japuary following a heavy firci_ight”.1125

343. The Prosecution responds that the Trial Chamber reasonably concluded that the scene

shown to the in#cstigaﬁvc judge was staged and that Pordevi€ led the MUP efforts 1o copceal the

evidence of the excessive use of force during the purported “anti-terrorist” operations. '

(c) Analysis

344. The Appeals Chamber notes that the Trial Chamber acknowledged the “extensive, and often

conflicting, evidence” presented by the parties concerning the Raéa]dRagak operation; however, the

Tnal Chamber also stated that it had carefully evaluated and Wc1ghcd all the cvidence in reaching
its conclusmn that the scene at RacakfRagak was staged and that evidence was con:cc:aletiL1127

345. The Appeals Chamber notes, confrary to Pordevic€’s contention, that the evidence of -

.invesﬁgaﬁvc Judge Marinkovié was not rejected by the Trial Chamber; rather, it was carefully

119 Trjal Judgement, paras 412, 1924.

120 Tria) Judgement, paras 412, 1923-1924.

"% Pordevi¢ Appeal Brief, para. 223; Dordevié Reply Brief, para. 65, referring to Trial Jadgement, paras 415, 425,
1924,

. "2 Pordevié Appeal Bref, para. 223; Bordevié Reply Brief, para. 65, referring to Tnal Judgement, paras 415, 425,
1924,

12 Bordevic Appeal Brief, para. 224, referring to Trial Judgement, pare. 1924.

D2 Byordevic Appeal Brief, para. 224, referring to Tnal Judgement, para. 1924.

1 - Dordevi¢ Appeal Brict, para 225,
1126 Prosecution Response Brief, paras 184-186. - _

127 Trial Judgement, para. 396. Sce Trial Judgement, para. 415. . ﬂ
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assessed and weighed against the evidence of KVM international observers who conductedrand
video-taped their investigation on 16 January 1999."%® The Appeals Chamber notes that the
" international observers camied out their investigation on 16 January 1999 in the afternoon.''” They
‘testified that as they approached the village they saw police and press everywhere, as well as VJ
heavy weapons, artillery, and tanks on the hillside.””™ During the investigation, the infernational
_ observers uncovered: (i) “over 25 civilian bodies.in the village, including that of an elderly man,
most of whom seemed to have been exe:cutcd”;ml' (ii) another elderly man who had been
decapitated in a farmhouse; "> and (i) 20 bodies ina gully that appeared to have been shot in the
head, at close mnge.""*> These bodies did not have uniforms and were “covered in dew, which
indicated that they were already thete in the 1:::Lo‘rning”.ur°\4 The KVM representatives saw more

2100

‘bodies in Raak/Ragak, including the body of an 18 year old woman and a 12 year old boy."™ The |

Appcais Chamber observes that thf; Trial Chamber noted that the evidence given by investigative

Todge Marinkovi¢ indicated that the scene, she and her team were shown during their on-site.

investigation in Rafak/Racak on 18 January 1999, differed significantly from that shown to the
KVM inteﬂ.rxational observers.11% This was confirmed by investigative Judge Marinkovi€, who
testified, inter alia, that the bodies she observed did not cormrespond to the bodies that she wag
" shown in a videotape recorded by the KVM on 16 January 1999.1~137 As an example, she testified
that the bodies she obscrvecl_hz_td not been shot in the héad and that among the 40 bodies she
observed, ﬁone had been “decapitated, although one or two had damage to the head which appeared
to have been caused by birds or other animals”."'** The Trial Chamber was therefore satisfied that
at least some of the bodies observed by investigative Judge Marinkovié were not the bodies

12 Trial Iudgmsnl:, paras 407, 412-413, 415-416. See the testimony of Witesses Maisonneuve (Joscph
Maisommenve, 3 Jun 2009, T. 5463, 5466-5467; Exhibits PB51, paras 33-34, 36, 45, 53; P852, pp 5778-5779,
5781-5782, 5786-5787, 5795-5796, 5805, 5844, 5856, 5863; P853, pp 11059, 11170-11172), Drewicakiewicz
(Karol John Drewienkiewicz, 22 Jun 2009, T. 6366-6367, 6370-6373; Exhibits P996, paras 138, 141-148, 150-152,
154-156, 158-162, 221; P997; pp 7792-7795, 7968, 7971), Ciaglinski (Exhibits P832, p. 8; P833, pp 3205-3206;
P834, pp 6844-6845), and Michael Phillips (Michacl Phillips, 1 Sep 2009, T. 8712-8713; Exhibit P1303, p. 11854).

1% Tral Fudgement, para. 407.

1150 Triz] Judgement, para. 407.

U3l Tria) Judgement, para. 405.

152 Tq) Fudgement, para. 407.

1133 Trial Judgement, para. 407.

3 Trig] Judgement, para. 407.

1155 Tria]l Judgement, para. 407.

1136 Pria} Judgement, paras 412-416, 425, 1924. Pordevic put forward his theory of who was responsxble for the staged

scene at trial (Ses Dardevic Closing Bnef paras 73, 75).
127 Trial Tudgement, para. 412.
138 ra] Tudgement, paras 412-413, mfemng to Danica Marinkovié, 18 Mar 2010, T. 13083, 13090.
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depicted in the video recorded by KVM international observers during their on-site investigation on
16 January 1999.11%

346. The Trial Chamber further considered that between 15 and 18 January 1999, investigative
Fudge Marinkovi¢ attempted to reach Ra¢ak/Ragak to conduct the investigation on three occasions,
but had to abandon these efforts becanse she had been shot at.""*® It was only on 18 January 1999,
when according to Pordevié’s own testimony he was in Stlmlje[Shtlmc pohce station to secure the
Jocation for the on-site investigation, that she managed to reach the bodies. 14! The Trial Chambcr
noted that investigative Judge Marinkovié was sh_qwn neither the bodies shot in the head nor thc
guily depicted in the video recording by the KM, “yet she was shown apparent KIA headéuarters,
which the KVM failed to see”.!*** The Trial Chamber also found that on 16 Jaguary 1999, the KVM

noticed a newly dug trench that did not'appear to have been previously occupied or fought from. e

The Trial Chamber concludcd that investigative Judge Marinkovi€¢ was shown a “staged scene”, set

up by the police, designed to gwe a false impression of the.cvents 1144

347.  In light of the above, the Appeals Chamber finds that Dordevie is mistaken in asserting that
there was no evidence in support of the Tual Chamber's conclusion. The Appeals Chamber further
finds that, considering the heavy presence of police and VJ heavy am]lery on 16 Janvary 1999, the
fact that investigative Judge Marinkovi¢ was prevented from arriving at the scene until 18 Janmary,
while the KVM managed to reach the scene on 16 January in the afternoon, it was reasonable for

the Trial Chamber to conclude that the scene presented to investigative Judge Marinkovi€ was

staged. The Appeals Chamber therefore finds that Dordevié has failed to show that the Trial
Chamber erred.

348. With regard to Dordevic’s role, the Appeals Chamber notes that the Trial Chamber
concluded that he led the MUP efforts to conceal the evidence of the exccssive use of force based

1% Trial Fudgernent, para. 415.

U4 Trial Judgement, para. 411. Investlgatwc Judge Danica Marinkovi¢ and her team affempted to carry out thc-

investigation the first ime on 15 January 1999 at 2 p.m., the second time on 16 Janoary at about 10 or 10: 30 am.,
and the third fime in tbsmommg of 17 January 1999 (Trial Judgement, paras 410—411)

D4 Tral Fudgement, paras 412, 424-425, 1924,

U2 Trgl Judgement, para, 415.

145 Trisl Judgement, para. 407.

1% Tvis) Fudgement, para. 415. See also Trial Judgement, paras 411-412. As for Pordevic’s claim that it is more likely
that “the KLA set up the initial scene observed by the KVM on 15 January following a heavy firefight”, the

Appeals Chamber finds he fails to point to any evidence in suppart of this argument (Dordevié Appeal Brief,

para, 225). Furthermare, theAppea]sChmbcrﬁndsltlmplausxblcthattthLAwouldbcfmctostagesuch a -

scene, considering the heavy presence of police, press and VI in and around the village observed by the KVM
(Trial Judgement, paras 400-403, 407). His, argumentm this regard is therefore dismissed

; 150 .
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on circumstantial evidence.!™ The Appeals Chamber recalls that trial chambers may reach -

conclusions based on circumstantial evidence.'** The Appeals Chamber observes that the Trial
Chamber considered and rejected Dordevi€’s own account that he did not know anything about this
operation and did not visit Stimlje/Shtime or Rafak/Racak on 15 January 1999, finding it to be
unacceptable in many respects."* It instead preferred the testimony of Witness K86, that Pordevié
was at the police station in Stimlje/Shtime at the time the VI-MUP opcraﬁon started and that he had
two telephone conversations with §ainovic." The Trial Chamber considered this in combination
with the close coordination between the MUP and VI in carrying out the operation, the fact that
heavy VJ artillery was nsed, as well as the fact that PJP anci SAJ units were on the ground, to
conclude that Pordevié “took an organising Jrole rega;di.ng the actions of the police on the

ground”. "™ In light of Dordevi¢’s position as the most senior MUP officer on the ground during

the operation and his own evidence that on 18 Jannary 1999 he was in Stimlje/Shiime to secure the
location for an on-site mvesugauon, the Tnal Chamber concluded that he “lead the MUP efforts to
conceal evidence of grossly excessive use of force used by the police and to present the operation in

‘ RacakfRag.ak as a legitimate anti-terrorist opcratlon” 1150

349. Inlight of the above considerations, particularly that the scene presented 1o the i;ivcsﬁgative
judge was staged, and recalling the Trial Chamber's findings on the general pattem of
disproportionate use of force by the Serbian forces in joint MUP and V7 “anti-terrorist” operations,
the pattem of lack of mvcsﬁgatlons and concealment of crimes in 1998 and 1999, 111 the Appeals
Chamber, Tudge Tuzmukhamedov dissenfing, ﬁnds that Dordevié has failed to show that no
reasonable trier of fact could conclude, based on the totality of evidence, that following the
Ratak/Racak operation he took a leading role in the efforts to conceal the excessive use of force by
the Serbian forces during joint operations. |

5. Conclusion

350,. In light of the foregomg, the. Appea]s Chamber dismisses Bordcw ¢’s sub-ground of
appeal 9(E) in its entirety. -

145 Tria) Judpement, paras 1923-1925.
1% Galic Appeal Judgement, para. 218; Staki¢ Appeal Judgement, para. 21%; Eupreski¢ et al. Appeal fodgement,
para. 303. Sec also Blaski€ Appeal Judgement, para. 56; Krséic Appeal Judgement, para. 83,

1147 Tnal Fudgement, paras 421-425, 1924. The Appeals Chamber notes that the Trial Chamber found that Datdevié

was presenl at §timlje/Shtime police station at least on 15 January 1995.
U4 Tris] Judgement, paras 398, 422425, 1921, referring to K86, 27 May 2009, T. 5127-5129, 5131.
149 a1 Indgement, paras 401-406, 1923, ©
1150 il Judgement, paras 1922-1924.
151 Gep Trial Judgement, paras 2052-2069, 2083-2108.
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F. Sub-sround 9(F): alleged errors in relation to Pordevics role in relation to the crimes

committed by the paramilitaries in Kosovo
1. Introduction

© 351.  The Trial Chamber concluded that Pordevic “contributed significantly to the campaign of
' tCI:IOI and extreme violence by Serbian forces against Kosovo. Albanians” throngh, inter alia, his
deployment of paramilitaries to Kosovo.'”* The Trial Chamber found fhat Pordevi¢ was
“persohally and directly involved in the incorporation of a notorous paramilitery unit, the

Scorpions, into the MUP reserve force, their formal attachment to the SAJ and'thc_air deployment to

Kosovo in March 1999” who, upon their arrival, killed 14 Kosovo Albanian women and children in

Podujevo/Podu_]evc 1153 The Trial Chamber also found that Pordevié “lmplcment[ed] a decision to.
engage volunteers and parathtzry units” ﬂ:roughout Kosovo.'>* With respect to the deploymcnt ,

of the reserve forces, including the Scorpions, the Trial Chamber found that “thc Scorpions unit,
having been aftached to the SAJ, were mtentlonally deployed to [Podu;evo/PodUJeve] as an

additional force and tasked with ‘clearing up’ the part of the town not yet under Serbian
: controi”,**® It further found that the “vagﬁe generality of the order for clearing up a part of town
not vet under Serbian control was applied by members of this paramilitary force to include fhc
killing of Kosovo Albanians”.*® |

352. Dordevi¢ submits that the Trial Chamber erred with‘respect to: (i) the nature and extent of
his invelverment in and knowledge of the © airocxty commifted in Podujevo/Podujevé on 28 March
1999” when members of the Scorpions murdered a group of Kosovo Albanian civilians;!'™
(ii) his responsibility for crimes committed by other paramjlitaries in Kosovo.'" The Appeals

Chamber will consider each submission in fumn.

152 Trial Jodgernent, paras 2155, 2158.

153 Trial Judgement, para. 2155.

1 Trial Judgement, para. 2155.

U5 Tria] Judgement, para. 2142

1156 Trigl Tndgement, para. 2144..

- 7 Pordevié Appeal Bricf, paras 227, 233. ‘

"% Dardevié Appeal Brief, paras 227, 236. : : &

L ' 152 o
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2. Alleg- ed errors relating to Dordevic’s responsibility for the deployment of the Scoggioﬁs

‘(2) Arguments of the parties

353. Dordevi¢ submits, generally, that the Trial Chamber erred in finding that the crimes in
Podujevo/Podujeve were attributable to bim."* He raises five arguments chal]cﬁging the Trial
Chamber’s conclusion that the deployment of the reservists contributed to the JCE.!'® First,
Dordevi¢ submits that the Trial Chamber erred m concluding that the incorporation of reserve
forces into the SAJ, inElddjpg members of the Scorpions, and their deployment to

" Podujevo/Podujeve, were “criminal from [his] perspective when those decisions were take - 1161

Second, Pordevic argues that “there was no evidence, and the Trial Chamber did not conclude, that
[he] played any part in a criminal order for the ‘Scorpions’ to clear up the part of the town of
[Podujevo/Podujevé] not yet under Serbian control”.!'2 He submits that the most Ykely conclusion
to be drawn is that “a fraction of the 128 SAJ reservists deployed to [Podujevo/Podujevé] ﬁ'cnt off
on a horific frolic of their own”.1%% Third, Dordevi¢ submits that following the killings, all of the

Scorpions were removed from Kosovo, criminal investigations were commenced, and the unit was.

disarmed and not, as would have been expected, “sent on to ﬁnd farther victims™.!'®* Fourth,

" Pordevié contends that the Trial Chamber overlooked subsequent investigations and convictions

related to the Scorpions and placed an unfair burden on him to investigate the crimeé,nﬁs since he
“had no role once judicial investigations began”."'® Fifth, Dordevi¢ submits the Trial Chamber
erred in considering the redeployment of the SAJ reservists, as a “clear inference existed” that the

'pcrpctrators of the murders in Podujevleqdujcvé were not among those redeployed to Kosovo in

April 1999, given that only 108 out of 128 SAJ reservists were in fact redeployed. ' He argoes

1% Pordevié Appeal Brief, paras 227, 233,
19 pordevié Appeal Brief, paras 227-233.
sl pordevié Appeal Brief, para. 228; Pordevié Reply Brief, para. 69. He comtends that: (i) the Trial Chamber’s
finding that he “could not but have kmown” of the crimes committed by the Scorpions in the early to mid-1990s
was speculative; (ii) only a small proportion of SAT reserve forces deployed to Podujevo/Podujevé were former
members of the Scorpions; (jii) their Iack of combat experience was consistent with evidence that new recrits were
* “needed in a support capacity™; and (iv) background checks were underisken for new recruits (Dordevié Appeal
Brief, para. 228; Appeal Hearing, 13 May 2013, AT. 63-64). Dordevi¢ also submits that it is common knowledge
that the video capturing the 1995 massacre of Tmovo committed by the Scorpions came to light for the first during
the Slobodan Miloevid tiial befors this Tribumal, and therefare after the year 2001 (Appsal Hearing, 13 May 2013,
AT. 63). .

- 12 Bordevié Appezl Brief, para. 229; Dordevié Reply Brief, para. 70.
- 18 Bordevic Appeal Brief, para. 229.

U8 pordevié Appeal Brief, para. 230; Pordevié Reply Brisf, para. 71. Sec also Appeal Hearing, 13 May 2013,'
AT. 66-67.

116 Dordevié Appeal Brief, para. 231. See also Dordevié Reply Bref, para. 72. See also Appeal Hearing, 13 May 2013,
AT. 67-68. ‘ . '

115 pyordevié Appeal Brief, para. 231. See also Appeal Hearing, 13 May 2013, AT. 67-68.

U Dordevic Appeal Brief, para. 232. Sce also Appeal Hearing, 13 May 2013, AT. 68-69.

: ' . . 153
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that any crimes Whach occurred durng the redeploymcnt “should have been alleged and 1:ircwen”ntSEl

.and contends that the failure to do so deprived him of the “opportunity to investigate” such

conduct, 116

354. The Prosecution responds that “[tfhe Trial Chamber rcasonably concluded that Pordevié
contributed significantly to the implementation of the JCE and acted with reqmsats mtcnt when he
deployed paramilitary units, including the Scorpions, to Kosovo in 1999."1'® The Prosecution
further rcsponds that “it- is immaterial that the Chamber did not find that Dordevi¢ ordered the
Scorpmns to clear up part of the town” and that the actions of the Serblan forces “furthered the
common plan, and the mmrders that ensued were clearly within the common plan™.*"! The

" Prosecution argues that the Trial Chamber reasonably relied on evidence of crimes commitied by

the Scorpions following their redsploﬁnc;nt to Kosovo in April 1999 and concluded that Dordevié,

in full awareness that a proper investigation had not been conducted into the events. at

Podujevo/Podujeve, authorised the rcdeploymént of the Scorpions to Kosovo.''™

(b} Analysis

355. The Trial Chamber found that Bordevié’s deployment of reservists and paramilitary units

* itself, including the Scarpions, served as a contribution to the common plan.lm The Appeals

Chamber observes that Pordevié misunderstands the Tral Chamber’s findings when he suggests-
that it inferred his contribution from the fact that the incdrporal:ion and deployment were criminal
from his pérspecﬁve. The Trial Chamber did not comsider whether the iﬁcorporation of the
Scorpions into the SAJ and their deployment fo Podujevo/Podujevé were “criminal”.""™ Instead, the
Trial Chamber assessed their deployment in light of its finding that Serbian forces (MUP, VI, and

associated forces) were used to create an atmosphere of violence and fear in order to force the

U8 Dordevic Appeal Brief, para. 232; Pordevid Reply ‘Brief, para. 73. See also Appeal Hearing, 13 May.2013,

AT. 65-70. _

18 Pordevié Reply Brief, para 73. '

17 progecution Response Brief,. para. 188. See also Pmsecuuon Response Brief, paras 190-197; Appe.al Hcanng,
13 May 2013, AT. 119-120, 128.

17 prosecution Response Brief, para. 193. See alsa Appeal Hearing, 13 May 2013, AT. 119,

" U7 progecution Response Brief, paras 196-197.

U7 Trisl Jodgement, paras 2155, 2158. Dordevic takes issue with the fact that the Trial Chamber referred to the
Scorpions as a paramilitary unit, because they were “incorporated into the SAT reserve forces and brought into its

chain of command, so they weren’t para anything” (see Appeal Hearing, 13 May 2013, AT, 65). The Appeals
Chamber however notes that the Trial Chamber also found that the Scorpions were incorporated in the MUP
reserve forces at Pordevid’s approval and formally attached to the SAJ and under the command of the SAT (see
Trial Tudgement, para. 1943). W'hcﬁmr the Trial Chamber referred io the Scorpions as a pa.ramﬂﬂary umit is

therefore irrelevant. .
154 o ' /f?
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Kosovo Albanian civilian population to leave, as a means to achieve the common plan of changing
the ethnic balance of Kosovo.'™ In this context, the Trial Chamber concluded that the actions of
Serbian forces, including the Scorpions, in Podujevo/Podujevé advanced the common plan and that

.the killing of women and children was within the common plan and “aimed at tcrronz:mg the

Kosovo Albanian population [...] with the ultimate aim of ensuring that [...] this population would
leave the town”.'”® In doing so, it comsidered not only that the Scorpions were a notorious
paramilitary unit, but also that they were deployed without basic background checks and/or proper
training in the context of ‘an ethnically volatile conflict"” The Appéa]s Chamber further recalls
that Dordevié, in addition to deploying these units, participated in the JCE through his “key role in
coordinating the work of the MUP forces”.""® While responsible for this coordination, Dordevi¢
“was aware that 150]ice psed force disproportiopately in 1998” and also of “the arming of {the] Serb

2094

civilian population in Kosovo [...] in 1998 and 1999"""™ Dordevic fails to articulate how sending

additional forces, including a notorious parémj]itary unit, to assist in these operations does not
constitute a contribution to the JCE. '

356, Fusther, and contrary fo what Bordevi¢ maintains, the Trial Chamber did not find that he

“conld not but have known” of the Scorpions’ criminal past,'™™ Rather, the Trial Chamber found -

that Dordevic¢ “couid ﬁot but have known of their existence, and m the least,” of their presence
amongst the reservists to be deployed to Kosovo.'® The Trial Chamber concluded that Dordevic’s

' knowiedgc of the Scorpions’ presence emphasised the “need to screen [the reservists’] backgrounds

U™ ges Dordevi€ Appeal Brief, pare. 228, where Dordevié states that “there was no basis (other than guesswork
supported by hindsight) to hold that the incorporation of [the Scorpions] into the SAJ and its deployment to
Podujevo was criminal from Dordevié’s perspective when those decisions were taken™.

W5 Tra) Judgement, paras 2142-2144, : : .

1 Tyial Judgement, para. 2144, The Appeals Chamber recalls that the common plan was to modify the cthnic balance
of Kosovo, to ensure Serbian control over the region, by waging a campaign of terror against the Kosovo Alhanian
civilian population (see Trial Tudgement, paras 2126, 2130), and that the campaign of teaxor was implemented by
Serbian forces (VI, MUP, and associated forces) (see also supra, paras 86, 161, 173).

UTT Tyia) Fudgement, para. 1955. With regard to Dordevi¢ argument that only a fraction of the original Scorpions Were

" part of the group that was deployed to Podujevo/Podujevé (see Bordevi€¢ Appeal Brief, para. 228; Appeal Hearng,
13 May 2013, AT. 64), the Appeals Chamber notes that this point was expressly considered by the Trial Chamber
(sec Trisl Judgement, para. 1937). Again, Dordevic suggests that the Tral Chamber relied heavily on the crimimal
past of the Scarpions as a basis for concluding that he contributed to the JCE. The Appeals Chamber finds that this
ig not the case: the Trial Chamber expressly considered that only a portion of the former Scorpions was deployed to
Podujevo/Podujeve, to hightight the fact that half of them had no previous training, received only a one day
training on the nse of automatic rifles, and no treining on the treatment of civilians (sec Trial Judpement, para.

1937), Yet they were given uniforms, Scorpions insignia, weapoos, and sent 1o a volatile ethnic conflict (see Trial

Fudgement, paras 1937, 1955).
1378 yia] Judgement, para. 2154.
1% il Tndgement, pars. 2154, '
U8 gee Pordevic Appeal Brief, para. 228; Appeal Hearing, 13 May 2013, AT. 63.
U8l Tyia) Tudgement, pare. 1953. Contra Dordevié Appeal Bricf, para. 228(a). ﬁ
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as required by the law”.""** The Trial Chamber further found that Dordevié: (i) did not ensure that
these units possessed basic combat fraining; (i) did not in fact conduct any background checks; and
(#ii) upon learning of the commission of crimes in Podujevo/Podujevé by the Scorpions, bhose to
immediately redeploy the unit."'®® The Appeals Chamber recalls that the Trial Chamber concluded
that Pordevic contributed to the JCE with the required intent based on numerous factors, incloding
his role in the concealment of bodies, his senior position in the MUP, and the fact that he exercised
effective control over the MUP forces that committed the crimes in Kosovo.'™ It WBS- lin this
context that the Trial Chamber also found that the deployment of the reservists constituted a

contribution to the JCE.*® Based on the findings considered by the Trial Chamber and the context

in which the deployments occurred, the Appeals Chamber is satisficd that Dordevié has failed to

show that no reasonable trier of fact could have found that he contributed to the J CE through the

deployment of the resexvists.

357. In relation to Dordevi€’s assertion tbat the Trial Chamber “failed to consider ewdcnca
demonstrating that checks were indeed undertaken and came back 111:gatlvc”,u86 the Appeals
Chamber observes that individuals within the Scorplons unit sent to Kosovo did in fact have

criminal records at the time they were deployed.""™ When an investigation into their backgrounds

took place after they were recalled from Kosovo following the events in Podujevo/Podujeve in May
1999, it was determined that there were “criminal types in their ranks, problematic people”.!'®®
Given Dordevié's c]carl legal obligation to ensure reservists did not have a criminal record,'*® and
the fact that upon a proper background check the criminal record of the reservists was in fact
- revealed,"™ the Appeals Chamber is satisfied that the Trial Chamber reasonably concluded that

Dordcwc failed to ensure that adequate background checks into the criminal past of the reservists, |

mcludmg members of the Scorplons unit, who were deployed to Kosovo were undertaken

358. Turning to Pordevié's submission’ concering the issuance of the order to “clear up”
Podujcvo!Podujevé,ml the Appeals Chamber finds, Judge Tuzmukhamedov dissenting, that
whether Pordevi¢ issned the order is irrelevant to the Trial Chamber’s conclusion that the

E

UR Ty35) Fudgement, pare. 1953. Pordevic's submission in relation to the 1995 massacrs of Tmovo also faﬂs (see
Appeal Hearing, 13 May 2013, AT. 63).

18 7rial Judgement, paras 1935, 1966.

18 Qoo supra, paras 166-169, 209-210. See also Trial Jndgement, paras 2027-2035.

1% ges Trial Jndgement, paras 2154-2155.

118 See Dordevié Appeal Brief, para. 228(c); Appeal Hearing, 13 May 2013, AT. 64-65.

1387 Ti5] Fudgement, para. 1954.

188 Trial Judgement, fo. 6728, referring to Aleksander Vasiljevic, 8 Tan 2009, T. 5666-5667.

1% Trial Judgement, para. 1955. _

U0 Trial Fudgement, para. 1954 . o "ﬂ;
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deplofment of the reserve forces to Kosovo constituted a contribution to the JCE. The Trial
Chamber considered Dordevié’s decision to deploy the Scorpions in the context‘of his senior- Tole
within the " government, his order to’engage paramilitaties and volunteers, and his additional
contributions to the JCE."* Considering that Pordevi¢’s contribution to the JCE included, inter
alia, ths_-deployment of the Scorpions, the Appeals Chamber considers the fact that the direct order
to the Scorpions was not issned by Pordevic to be irrelevant. The Appeals Chamber further recalls
that the order to “clear up;’ the town was issued by the leader of the Scorpions and that it was
Pordevi¢’s decision to incorporate and deploy this unit to Kosovo.!™®? The Appeals Chamber is also
not convinced by Pordevi¢’s submission that “[t}he most likely explan:élion was that a fraction of
the 128 SAJ reservists [...] went off on a borrific frolic”,"™* or that the withdrawal of the
Scorpions, 'disarmamént of reservists, or administration of fixst aid following the murder of civilians
in Podujevo/Podujevé in any way negates the Trial Chamber’s ﬁhding that Dordevié deployed the
individuals that committed the crimes.!®® These submissions are repdered moot, in any event, by
Pordevié’s decision to atthorise “the re-deployment of members of the same unit to Kosovo a few
days” after the atrocity.”™*® ‘

359, In relation to Dordevi€’s contention that the Trial Chamber “placed an unfair burden on

[bim] in relation to the investigation of [the] atrocity”,'**” the Appeals Chamber recalls that the
Trial Chamber found that despite being informed about the crimes at Podujevo/PoduievE on the day
of their obc_urrence, Pordevi¢ failed to take any action against police officers who failed to inciude
the crimes in their report.'"*® The Trial Chamber also found that the bodies of the victims laid in the
courtyard until 30 March 1999 when an initial investigation by an investigative judge took place.1199
The investigation report, however, named only one of the victims, made no mention of ethnicity of
any of the victims, did not reference the perpetrators, and resulted in no apparent follow up
measures.>"° The Trial Chamber further found that a subsequent report of 13 May 1999 concerning
the engagement of the reserve forces with the SAJ, which was provided to Dorﬁevié, failed to

outline any measures that bad been taken against membess of the reserve umit and, rather than

19 Byyrdevic Appeal Brief, para. 229.

1192 -7ria] Judgement, paras 2154-2158. :

U e Trial Judgement, para. 1233; Exhibit P493, para. 46.

1% Byordevi€ Appeal Brisf, para. 229. : : '

55 See Dordevié Appeal Brief, para. 230. The Appeals Chamber is also not comvinced that the medical assistance
provided by a different unit, and not the Scorpions, has any impact on the Trial Chamber’s conclusions concerming
the actions of the Scorions (see Trial Tudgement, para, 1253; contra Dordevic Appeal Bricf, fn. 385).

1196 Ges Trial Judgement, para. 2155. See also Trial Judgement, peras 1947-1948.

197 Bordevié Appeal Brief, para. 231. :

198 Qo Trial Judgement, paras 1258, 1958, 1963. .

119 Tra) Judgement, para. 1959. Sce also Trial Judgement, para. 1258.
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punishing any of the alleged perpetrators, discussed their immediate redeployment.™*” While the

filing of a criminal report, dated 23 May 1999, did result in the temporary detention of two

- members of the Scorpions for a penod of 10 days,®” the Trial Chamber found that these
individuals were not in fact prosecuted or convicled and that * [d]mng the entire period of
[Pordevic’s] tenure as Chief of the RJB, no person was prosecuted for the crimes committed m
Podujevo/Podujeve.”*. In light of these findings, thc Appeals Chamber is safisfied, Judge
Tuzmukhamedov dissenting, that the Trial Chamber did not place an unfair burden on Pordevic and
Iee_tsonably concluded that he “was fully aware of the lack of investigation and, armed w1th that
jcnowledgc he nonetheless authorised the re-deployment of members of the same unit to Kosovo to

.pEI‘tLCIPatB in further opcratlons” 1204

360. Turning to Pordevi¢’s fifth submission, the Appeals Chamber observes that the Trial
'Chamber explicitly acknowledged that some of the suspected perpetrators of crimes in
Podujevo/Podujevé had been removed from the Scorpions prior to being redeployed.’® The
Appea]s Chamber finds, however, Judge Tuzmukhamedov dissenting, that a finding that some
mf:mbers of the unit had been purcred has no bearing on the Trial Chamber’s conclusion that the
redeployment of the unit further dlsplaycd his contribution fo the furtherance of the JCE. 1206 The
Appeals Chamber recalls, moreover, that no meaningful investigations were, in fact, commenced
immediately following the atrocity.””” The Appeals Chamber, Tudge Tuzmukhamedov dissenting,
is therefore satisfied that the redeployment of the majority of the nit, immediately following the
commission of the atrocity and in the absence of any In::amngful cominal investigations, supports
the Trial Chamber’s finding that the deployment of paramilitaries was done in furtherance of the
JCE,1* : '

361. - The Appeals Chamber also finds Pordevi¢’s contention that the Trial Chamber failed to

establish that any crimes were committed by the Scorplons following their redeployment to be

U9 ot Jodgement, para. 1960, referring to Exhibit D441,
1201 Tvis) Tudgement, para. 1961, referring to Exhibit D442.
1202 Trigl Judgement, para. 1962, referring to Exhibits P1592, P1593.

1203 a1 Fudgement, para. 1962. The Appeals Chamber notes that the Trial Chamber also found that a frial against Sa¥a

Cvetan cvenmally started in the Prokuplje District Court and was transferred to the Belgrade district court as it
became clear that pressure was being put on those who were giving evidence (Tral Judgement, para. 1962,
tefeming to. Exhibit P493, pans 83-88, Garan Stoparié, 26 Mar 2009, T. 2845-2849, 286'?—2868 Exhibits P40,
P41).

120+ Tria] Judgement, para. 1966

1205 Tral Jndgement, para. 1946.

206 Gep Trial Judgement, paras 1946-1948.

1207 See Trial Judgement, para. 1966.

1288 See Trial Iudgcmcnt, paras 1948, 1966. Sec also Trial Judgement, paras 2154-2158. ﬁ/ :

. . 158 . .
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without merit."*” The Trial Chamber considered their iedeployment to further emphasise its finding
that no meaningful criminal mvesugauon mto the evenis at Podujevo/Podujevé was conducted by
Dordevié.'*° In any event, and in confrast to Pordevic's contcntlon that these events shonld have

) been “alleged and proven”,””™ the Trial Chamber considered the testimony of Witness Goran

Stopari¢ (“Witness Stoparic’-’") that the redeployed Scorpion members worked in codpcraﬁon with’

2090

both VY and MUP forces to drive out “Albanian terrorists, and to seize local villages and hamlets, a -

2
process he described as cleamng”’ 1212

362.  Accordingly, the Appeals Chamber finds that Pordevi¢ has failed to show any error with
respect to Trial Chamber’s finding that Pordevi€ contributed to the JCE by the deployment of the
Scorpions and in finding him responsible for the crimes commitied in Podujevo/Podujeve.

3. Alleged error in finding that Pordevié was responsible for other paramilitaries operating

in Kosovo
(a) Introduction

363. The Trial Chamber found that “paramilitary groups present in the field in Kosovo [...]
work[ed] in concert mainly with MUP umits in order .to supplement the forces™. 2> The Trial
Chiamber concluded that Pordevié “acted to implement a decision to eﬁgage volunteers and
paramilitary units by sending a dispatch to all SUPs in Serbia requesting them to establish complete
control over volunteer and paramilitary units and their members.”** In reaching this finding, the

Tral Chamber considersd: (i)the deployment of the Scorpions to Podujevo/Podujevé; ™"

(i) Pordevi¢’s knowledge of paramilitaries operating in Kosovo 1216 and (1i1) pumerous dispatches,
mcludmg an 18 February 1999 dispatch (“Dispatch™) that demonsttatcd Dordevié’s intent “to
engage paramilitaries in anti-terrorist operations prior to the start of the war”.'*" -

2® Bordevic Appeal Brief, para. 232.

210 gee Trial Judgement, paras 1948, 1964-1966.

1l gee Porfdevié Appeal Brief, para. 232; Dordevié Reply Brief, para. 73. See supra, para. 293.
212 Tia] Judgement, para. 1948. i ,

123 Tris} Judgewment, para. 1927.

214 -Tria] Tudgement, para. 2155.

1215 Tria] Tudgement, para 1928.

1216 ;) Fudgement, para, 1928. :

217 Trial Judgement, para. 1929, fn. 6616.
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(b) Arguments of the parties

364. Pordevié submits that the “Trial Chamber unjustifiably extended fhis] involvemert in the
deployment of the ‘Scorpions’ to entail criminal responsibility for the acts of all paramilitaries |
operating in Kosovo” and that its findings conceming the role of various paramilitary groups in
Kosovo do not show that these groups were ““used by’ JCE members as required in order for
criminal responsibility to attach to [lim])”. 2" Pordevic contends that: (i) outside of his deploymcnf

- of the Scorpions, there was no basis to conclude that paramilitaries were‘ incorporated into‘the ranks

of the RIB; (ii) even if the Dispatch were construed against him, there was no evidence to suggest
that paramilitaries were incorporated into and nsed by the MUP and VT; and (iii) the findings with
respéct to the paramilitary groups known as Arkan’s Tigers, the White Eagles, and the Pauk Spiders
are inadequate and do not show that these groups were used in the commission. of crimes.?*?
Pordevic further argues that “the Trial Chamber was not entitled to construe [the Dispatch] against
him” becanse it failed to consider the evidence of Witness Cveti€ that the Dispatch “was understood
by the SUP s to be an order to prevcnt the infroduction of volunteers”. 1220

365. The Prosecution responds that the Ttial Chamber “had a sound evidentiary basis upon:
which to conclude that paramilitaries were incorporated into the MUP and VI and used by
th » 1221 Thc Prosacutlon aTgues that: (1) the Trial Chamber relied on the evidence of several
witnesses to establish that param1htary groups were active in Kosovo; 12 (11) Dordevi¢’s arguments
are unsupport.:d, vague, and undeveloped;*” (iii) the JCE members “used [paramilitary groups] to _
cary out the actus reus of crimes forming part of the common criminal pﬁrpose";lm‘ (iv) the
Dispdtch and othe;r documents show that it was a joint decision to “éngagé paramilitaries together
with MUP forces in Kosovo”;lm (v) the Trial Chamber properly considered Witness Cvetic’s
evidence; " and (vi) the Trial Chamber reasonably concluded that Dordevié contributed to the JCE
in the deployment of the paramilitaries based on the totality of the evidence.™™

8 Pordevié Appeal Brief, para. 234.
B Bordevié Appeal Brief, para. 234.
121 Pordevi€ Appeal Brief, para. 235; Dordevié Reply Brief, para. 75
12! progecution Response Brief, para. 198,
22 progsecution Response Brief, para. 198.
1233 prosecution Response Brief, para. 199.
12+ progecation Response Brief, para. 200.
1225 prysecution Response Brief, para, 202.
5 prosecution Response Brief, para, 203. '
127 prosecution Response Brief, paras 203-204. ‘ "ﬁ/
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(c) P_malzsis

366. At the outset, the Appeals Chamber rejects Dordevi€'s argument that “there was po
evidcnﬁafy basis”'2® for the Trial Chamber 1o conclude that paramilitary groups worked “in
concert mainly with MUP units in order to supplement the forces”.m? In reaching this conclusion,
the Trial Chamber considered witness testimony and relevant docﬁmentary evidence that various

2088

paramilitary groups, specifically Arkan’s Tigers, ™ the White Eagles, ™! and the Pauk Spiders, ™
played an active part in the joint operations of the MUP and V1. This included evidence that -

these paramilitary units contributed men to the RDB and that they carried RDB identification
badges.'™ The Appeals Chamber further recalls that the Trial Chamber found that Pordevic
deployed the Scorpions, a parathtary group, as reservists to the Serbian forces in Kosovo.!** In
light of the above, the Appeals Chamber finds that Pordevi¢ has failed to show that no reasonzable
trier of fact could have reached the same conclusion as the Trial Chamber, and as such has failed to
show that the Trial Chambet erred in conclnding that paramilitary units worked in concert with, and
at times were included in the plans of, MUP and V7 forces within Kosovo. ‘

367. The Appeals Chamber further observes that Dordevic’s contention that the Dispatch was
intended “to preclude the Wideépread incorporaﬁén of paramilitaries into Kosovo, consistent with
preventative steps Pordevic took in 1998”1236 is 4 restatement of his position at trial."”’ Pordevic
has failed to show why the Dispatch was an instruction “to prevent the use of paramilitarjes and
volunteers operating in Kosovo™, rather than “quite clearly an instruction” to engage volunteers as
found by the Trial Chamber.® In its analysis, the Trial Chamber considered the plain language of
the Dispatch including the need to “establish complete control over volunteer and paramilitary units

138 Gon Pordevié Appeal Bricf, para. 234,

125 Tyial Judgement, paras 194, 1927.

1230 Tria] Judgement, paras 209-210, referring to, infer alia, Nike Paraj, 18 Feb 2009, T. 1211, Nike Peraj, 20 Feb 2009,
T. 1265, Adnan Merovci, 13 Mar 2009, T. 22102211, Sada Lama, 24 Apr 2009, T. 3698, Aleksander Vasiljevi€,
8 Jo 2009, T. S668-5670, 5681, Baton Haxhiu, 18 JTun 2009, T. 6226, K89, 26-Aug 2009, T. 8547, §567-8568,

- Exhibits P283, p. 4, P313, paras 38, 80, P416, pare. 44, P661, pp 2-3, P793, p. 7086, P798, p. 2, P884, p. 1, P1274,
. pp 9127, 9224-3225, P1400, para. 15, P994, pp 6092, 6133.

123 Trial Judgement, paras 212, 214, referring to Nike Peraj, 20 Feb 2009, T. 1258, Hysni Kryeziu, 5 un 2009,
T, 5607-5608, Bajran Bucalin, 25 May 2009, T. 5054, Exhibits P313, paras 12, 95, P420, p. 4, P512, para. 35.

122 Tyia] Judgement, para. 216, referring to Aleksander Vasiljevic, 8 Jun 2009, T. 5663, 5680, Aleksander Vasiljevic, '

11 Jun 2008, T. 5908, 5921, Exhibits D723, pp 19778-19780, P884, p. 1. :
1223 'Pia] Jodgement, paras 208-216 (and references therein). ‘
123 Tria) Fudgement, para. 209, referrng to Aleksander Vasiljevi€, 8 Tun 2009, T. 5669-5670, Exhibit P884, p. 1.
1Z5 gee supra, para. 351 .
1% Pordevié Appeal Brief, para. 235. .
1237 See Pordevié Closing Brief, para. 101
3% Triz] Judgement, para. 2021.
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and their members™ ™ and a subsequent dispatch, issuéd by Minister Stojiljkovi€, which referenced
the Dispatch and concemed “the anticipated engagement of paramilitary units in KOSOVO”.IZ"D.TIJE
Trial Chamber also considered evidence of government meetings, at which Pordevi¢ was present,
in which the ii'ltegll'ation of volunteers into the MUP was discussed, as well as Pordevi€’s personal

and direct involvement in deploying the Scorpions to Kosovo in March 1999.12

368. Accordingly, the Aﬁpca]s Chamber, Judge Tuzmukhamedov dissenting, is satisfied that the

. Trial Chamber did not err in relying on the confent of the Dispatch or Pordevié’s role in the

deployment of the Scorpions to reach its conclusion that he intended to engage, and not limit the
involvement of, paramilitaries in the operations of the MUP in Kosovo.

369, Tbe Appeals Chamber also finds that the Trial Chamber reasonably interpreted
Witness Cveti¢’s festimony.”*? Tn confrast to Pordevi¢’s contention, the Appeals Charmber
observes that Witness Cveti€ clearly stated that the paramilitaries and volunteers were to be placed
“under control”.** Moreover; this statement was considered by the Trial Chamber in the context of
additional cvideuce that a number of paramilitary groups were opéraﬁng in Kosovo, in concert with
MUP forces, throughout the Indictment period, 124 that Dordevié was aware of these units,'**® and
that he and Minister Stojiljkovi¢ issued dispatches requiring the MUPto establish “complete control
over volupteer and paramilitary units” and to deploy them as necessary.>* In Jight of these -
findings, Pordevi¢ has failed to provide any basis for his contention that the Tral Chamber’s
Gndings “fall short” of showing that JCE members used paramilitary forces-in the commission of -

crimes. 1247

129 Tria] Todgement, fn. 6616, réferring to Exhibit P356.

12490 Trig) Judgement, fo. 6616, referring to Exhibit P702.

B4 Trial Judgement, para. 1928.

22 Cuntra Dordevié Appeal Brief, para. 235.

L8 gep Trial Indgement, fo. 6616; L]ubmko Cretié, 1 Tul 2009, T. 6679.

244 gl Jodgement, para. 194. -

125 Trial Judgement, paras 1927-1929.

1246 Trial Todgement, fn. 6616. The Appeals Chamber observes that the Trial Chamber considered additiona] evidence
‘indicating the MUP’s control over the units. This included the Triel Chamber's review of the minntes from a
meeting of the Pri¥tina/Prishtin® MUP staff on 17 February 1999 and found within the report a guote from Minister
Stojiljkovié stating “[alpproach snd engage volunteers caxefully, linking their engagement through the reserve
police force when assessed as necessary™ (Tral Judgerment, para. 195). The following day, Dordevi€ sent a dispatch
io the RDB and all the SUPs in Serbia with a similar underlying message (Tral Judgement, para. 195).
Frrthermore, on 24 March 1999, Stojilikovi€ sent another dispaich 1o the chief of the RDB, the headgquarters of the
RDB organizational units, ail the SUPs, MUP staff in Priftina/Prishtiné and all the traffic police stations requesting
them to “register all volunteers and paramilitary wmits and their members to keep them under control in case you
might need to engage them” (Trial Judgement, para. 195).

1241 gee Pordevi¢ Appeal Brief, para. 234. C 7(
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370. In light of the foregoing analysis, the Appeals Chamber is satisfied that the Trial Chamber
reasonably concluded that paramilitary groiips were integrated into, and acted in concert with, MUP

forces during the commission of crimes in Kosovo throughout the Indictment period.

4. Conclusion

371.  Accordingly, the Appeals Chamber, Judge Tuzmukhamedov dissenting, is satisfied that the
‘Trial Chamber reasonably concluded that Dordevi;f was involved in, and aware of, the deployment

of pararilitary nnits to Kosovo, including the deployment of the Scorpions to Podujeve/Podujeve,
in concert with MUP and RJIB forces, and that this formed part of his significant contabutlon to the
JCE.'**® The Appeals Chamber therefore dismisses sub-ground 9(F) in its ennrety

- G. Sub-gzgund 9(G): alleged errors in relation to Pordevi€’s role in the concealment of .

crimes
1. Introduction

372.  The Tral Chamber found that, as of March 1999, a plan existed amongst senior members of

_the FRY govemnment, including Dordevic, to conceal the erimes committed against Kosovo

Albanian civilians by Serbian forces in Kosovo, through the concealment of bodies.'*” The Tral

Chamber concluded that Pordevié played a direct and leading role in the concealment -

operations.'* Tt further found that this plan was “strong evidence that killings were part of the
common plan to terrorise a significant part of the Kosovo Albanian population in;co le_avijig Kosovo
[...] [and] further evidence of the collusion and shared purpose held by Milokevié, Stojiljkovié, [...]
Pordevi¢ and Markovié to use, inter alia, the forees of the MUP to commit crimes and to conceal

the evidence of such”. 1351

373. In concluding that a plan to conceal bodies existed, the Tral Chamber considered that the
crimes committed by members of the VI and MUP against Kosovo Albanian civilians were neither
reported nor investigated.”*? It found that “the lack of reporting and investigations into the
commission of crimes by members of the MUP and V7 against Kosovo Albanian civilians alone is
indicative of a plan to conceal these killings”.'”> The Trial Chamber further considered the official

1248 vial Judgement, para, 2158.

124 Trig) Fodgement, paras 1980-1981, 2117. See also Trial Jud.gcment, para. 1967.

3% Tiia] Tudgement, paras 1972, 2211. ,

11 Trial Jodpement, para, 2025. :

1352 Trial Judgement, para. 2111.- . . )
1253 Trjal Judgement, para. 2111 g
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notes of a working group (“Working Group Notes” and “Workiﬁg Group”, rcspcctively) convened

. by the Serblan government in 2001. 1254 The Working Group Notes mcludcd evidence suggesting

that Dordc\ué during a meeting held in March 1999, “raised the issue of clearmg up the terrain’ in
Kosovo™'?* and that, during a subsequent MUP Co]legmm meeting in March 1999, an order was
given to Bordev:lc to remove evidence of civilian v1c1:lms 1256 The Trial Chamber found that
“clearing the terrain” referred to “the concealment of bodies of persons, killed by Serbian forces

during anti-terrorist operations, including persons taking no active part in hosulmes” 1257

374, Under sub-ground 9(G), Dordevi¢ raises three main arguments. He submits that the Trial -
' Chamber erred in: (i) finding that the concealment of the bodies contributed to the JCE;'* (i) is

consideration of the Working Group. Notes and its conclusion that a plan existed to conceal -
bodies:'** and (iii) applying an unfzir standard with respect to inferences about his role in the

' concealment operations. 1260 The Appcals Chamber will address each argument in turm.

2. Alleged error 111 c'oncluding that the con'cca]ment of bodies contributed to the JCE

(a) Arguments of the parties

375. PDordevié¢ submits that the Trial éhamber erred in concluding that the conccalmcnf of the
bodies constituted a contribution to the JCE.”* He also argues that the concealment of the bodies is
an ex post facto action which cannot contribute to an earlier crime."*** He contcﬁds that the Trial
Chamber’s findings concerning the concealment of bodies could give risc to superior résponsibilily
pursuznt to Article 7(3) of the Statute, but do not sﬁpport the conclusion that his actions constihitcd
a contribution to the JCE pursuant to Article 7(1) of the Statute,'® Dordevi¢ contends that such a
ﬁndmg “blurs” the distinction between the two modes of liability. 1264

15¢.Trial Judgement, paras 1289, 2112.

1255 Trial Tadgement, para. 2112. See also Trial Fudgement, para. 2025.

1256 Tria) Judgement, paras 2025, 2112.

1257 Trigl Jadgement, paras 2025, 2116.

1258 yordevié Appeal Brief, paras 237-267.

%2 Byordevié Appesl Brief, paras 244-251.

120 Byrdevic Appeal Brief, paras 252-267; Pordevi¢ Reply Brief, para. 80.
16! Pordevié Appeal Brief, para. 240; Dardovic Reply Brief, para: 77.

2 Bordevié Appeal Brief, para. 240,

1263B(:u'('.lewé13&,1:'pf:a11B1'1f5f para. 240, Dotﬁevmobmcstha.tachonsmaymdandahctanca:hsrcnmnlfa.u

accomplice “agreed in’ advance with the physical perpetrator that such assistancc would be provided” (Pordevic
Appeal Brief, para. 240, referring to Aleksovski Tnal Jodgemerit, para. 62, Blagajevié and Jokic Trial Judgemr.nt,
paras 731, 745).

126+ Pordevic Appeal Brief, para. 240.
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176. Pordevic further submits that there is a missing evidentiary Link between the concealment
actions and the J CEMS bécause: (i) confrary to any concealment plan, the Trial Chamber’s ﬁndings
dc:rionstrate.that investigations were undertaken regarding the discovery of the refrigerated truck in
the Danube River;?*® Gi) the Trial Chamber was “unable to make specific findings against ‘other
specific senior political, MUP and V7 officials™ concerning the concealment of bodies;?” and
(iif) the Trial Chamber’s finding that a ““conspiracy of silence’ existed at all levels of the MUP and
VI is negated by its other findings.'>*® In Dordevi€'s view, the only exception to his submissions is
the “sug gcstio;l of a March 1999 meeting” based on the “highly unreliable evidence of the Working

Group” .1269

377. The Prosecution respoﬁds that the Tral Chamber reasonably concluded that the
conceatment of bodies furthered the J CE 1t submits- that Dordevi¢ “errenecusly characterises the
concealment operation as assistance after the fact” while the evidence shows‘ that ﬁhe_plan was
already in place by the start of NATO attacks."”’* The Prosécution also argues that in claiming that
attempts were made to investigase the crimes, Dordevi¢ ignores the Trial Chamber's findings and

evidence that he frustrated any investigation into the concealment of bodies.}*™

®) Analysi

378. The Appeals Chamber is not persuaded by Dordevic’s submiSsion that the concealment of

the crimes in this case is an ex post facto action that cannot, therefore, contribute to an earlier

2084

crime 2™ As discussed in detail below, the Trial Chamber held that there was a plan to conceal the:

crimes és early as March 1999.*™ The Trial Chamber found that:

[t]he planning for the concealment of hundreds of bodies of Kosovo Albantan civilians killed
doring joint VI-MUP actions is strong evidence that killings were part of the common plan o
terrorise a significant part of the Kosovo Albamian popolation into leaving Kosovo,?

68 pordevic Appeal Brief, para. 243. .

128 Bordevié Appeal Brief, para. 242, referring to Trial Judgement, paras 1293-1296,

1257 Byordevié Appeal Brief, para. 243, refesring to Trial Judgement, para. 2119.

1268 Pyrdevié Appeal Brief, para. 241, referring to Trial Judgement, para. 2108.

2® Dordevid Appeal Brief, para. 243. Dordevic also argues that if the plan had been to ““tarrorise 2 significant part of
the Kosovo Albanian population info leaving Kosovo’, the more reasonable inference was that the bodies would
have been left where they fell” (Dordevié Reply Brief, para. 77, referring 1o Prosecution Response Bref,
para. 209). : ,

12 prosecution Response Brief, para. 209.

17 progecution Response Brief, para. 210, refercing to Dordevié Appeal Brief, para. 240.

2 prosecution Response Brief, para. 211, -

12 pyoydevié Appeal Brief, para, 240.

127 ria) Judgement, pare. 2118. :

1275 Tria] Judgement, para 2025. : : f
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The Trial Chamber also found that this planning was further evidence of the shared purpose of
bordevié and other members of the JCE “to commit crimes and to conceal the evidence of
such”.'?’® In reaching these conclusions, the Trial Chamber relied on a seriés of meefings in
March 1999 between senmior govermment officials and members of the 'JCE, during which:
(i) Dordevié raised ihe issue of “clearmg up the terrain™; 1277 (3) President MiloSevi¢ ordered
Minister Stojiljkovi€ to take measures to remove all traces of evidence that could indicate crimes
were committed in Kosovo; ™™ and (iii) Minister Stojiljkovi¢ assigned the resbonsjbi]ity for
implementing the task of “clearing up the terrain” to Pordevié and Hi¢, with the objective of
“removing civilian victims who could potentially become the subject of investi gaﬁon by the Hague
Tribunal”. 27 The Trial Chamber ultimately concluded that these mectiﬁgs concerned the removal
of bodies of Kosovo Albanians killed by VI and MUP forces.'®® The Trial Chamber also found that

the pattern of failure to investigate the crimes was indicative of a plan to conceal the Killings'*! and

considered corroborative evidence concerning the concealment of the bodies.””* The Appeals

. Chamber is satisfied that the Trial Chamber reasonably reli:cd on these findings, including its

interpretation’ of the phrase “clearing up the terrain”, to conclade that Dordevi€’s role in the
concealment of bodies was part of the coordinated plan “to remove evidence of crimes by Serbian

forces against Kosovo Albaniians in Kosovo during the Indictmcnt period” 1

379. Furthermore, the Appeals Chamber observes that BPordevic’s- involvement m the
concealment of bodies and failure to investigate crimes occurred contcmporaneously with or, in
some instances, prior to the commission of additional crimes by Serbian forces in Kosovo,
mcludmg mass kl]lmgs 128 For example, the Trial Chamber found that after the discovery of the

bodies in- Tekija, in early April 1999, and their subsequent rcmoval and bu::lal,1285 296 Kosovo-

Albanians were killed by Serbian forces on 27 and 28 April 1999 during the joint VI and MUP
action code-named “Operation Reka’. 138 The Trial Chamber also found that rather than
investigating these Iﬂl]mgs coordinated efforts were taken by Serbian authorities to conceal the

176 Tria] Judgement, para. 2025.

1277 'Trigl Fudgement, para. 1373, referring to Exhibit P387, p. 3

1378 Tria] Judsement, para. 1373, referring to Bxhibit P387, p. 3.

12 Tria) Judgement, para. 1373, referring to Exhibit P387, p. 3.

1280 Trial Judgement, paras 2025, 2117,

1251 Trial Judgernent, para, 2111.

282 gee Trial Judgement, paras 2113-2116..

1283 Tria) Judgement, paras 2126, 2156, 2158, See also supra, paras 373, 378.
8 See Trial Judgement, paras 1967-1982, 2099-2103, 2146.

125 Iia) Judgement, para. 1287. - :
I8 Trial Jodgement, paras 2099, 2146,
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crimes through the removal and clandestine burial of the bodies of the victims.?®” The Appeals
Chamber considers that the Trial Chamber’s findings show that Dordevic's involvement in the
conceatment operation occurred at the same time as, or prior to, the commission of the crimes,***
The Appeals Chamber therefore finds that these actions directly refute PordeviC’s assertion that the

acts were merely ex post faéta.

380. The Appeals Chamber is also not convinced by Dordevi¢’'s assertion that the fact that a
municipal investigative judge, deputy municipal prosecutor, and coroner were called to the scene
and the district prosecutor was informed following the discovery of bodies in the ,Dahubc River, 1s
contrary to a plan to conceal the Killings."** Dordevié ignores the Trial Chamber’s findings that the
mumicipal judge and prosecutor declared themsclves incompetent when a large number of corpses
were found in the truck and had no further involvement in the investi gation. " He also ignores the

fact that while the district investigative judge and district prosecutor were called, they did notattend -

the scene.™! Dordevié¢ further disregards that his actions were in fact direcled 1o obstructing any
_ investigation.’”* In particutar, the Trial Chamber found that, pursuant to Pordevi¢’s instructions,
the bodies found in the refrigerated truck in the Danube River were transported to Belgrade and
buriéd in mass graves at the Batajnica SAT Centre in an effort to conceal the discovery -of the
bodies, as well as their ethmicity and origin, and to obstruct any further inv«:stigaﬁon into the deaths
of these individuals® Tt further noted that Pordevi¢ instructed SUP Chief Caslav Golubovic
" (“Golubovi¢™) not to make the case public and to have the refrigerated truck destroyed once the
bodies were removed.” In light of the above, the Appeals Chamber finds that Dordevié has failed
to show that no reasonable trier of fact could have reached the same conclusion as the Trial
Chamber, and as such has failed to show that the Trial Chamber erred in concluding l';hat a plan

existed to conceal the bodies of Kosovo Albanian civilians.

381. In addition, the Appeals Chamber is not persuaded that the Trial Chamber’s decision to not

make specific findings regarding the involvement of other senior political, MUP and VT officials in

1 Trial Judgement, paras 2099, 2146. While the Teial Chamber noted that the evidence does not identify where the

bodies were transferred to, the remains of 295 of the victims of “Cperation Rela” were exhumed from mass graves

at the Batajmica SAJ Centre in 2001 (Trial Judgement, para. 2099).

1288 See supra, para. 378.

89 gee Pordevié Appeal Brief, para. 242, referring to Trial Judgement, paras 1293-1296.

120 Trial Judgement, para. 1321. :

181 Trial Jodgement, para. 1321.

1252 7vix] Judgement, paras 1321, 1324.

129 5] Judgement, paras 1324, 1329, 1333, 1970. A .

12% Trial Fodgement, paras 1302, 1313, 1970. The Trial Chamber also noted that Pordevid acknowledged that the order
to destroy the truck was unlawful (Trial Judgement, fn. 6790, refeiring to Viastimir Dordevi¢, 11 Dec 2009,
T. 10002). : :
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the concealment of bodies demonstrates that there is “a missing cvidénﬁary link as to how [the
concealment plan] was an agreed part of the JCE”. 1295 The Appeals Chamber notes that the Trial
Chamber considered the concealment of crimes in its analysis on whether a ]omt cnmmal enterprise

existed and on Pordevié’s contribution to it.}**®

382. - As discussed above, the Trial Cha:hb_er reached its conclusion on the plan to conceal crimes
in Kosovo based, inter glia, on its analysis of the conduct of several JCE members i.nvolvcd.in the
operation, i.e. President MiloSevi¢, Ministex Stojilfkovié, and T1i¢.'*” The Trial Chamber explicitly
found that the operation regarding the concealment of the bodies was condncted “under the
direction of [Bérdevié], with Dragan ]ﬁé, on direction of Minister Stojiljkovi¢, and pursuant to an
- order of President Milogevi¢”.'™® The Trial Chamber chose not to make more specific findings
regarding the involvement of other senior political, MUP, and VI officials in the concealment of
bodies."™ Tt reasoned that based on the evidence, however, it was “likely that 2 number persons
had direct involvement in, or at least had kmowledge of, the concealment of bodies_.”lm

Considering that the Trial Chamber was only concerned with Dordevi¢'s contribution, the Appeals -
Chamber is satisfied that the Trial Chamber made the necessary findings in relation to “other :

specific senior political, MUP and VI officials”™® to support its conclusion that a plan to conceal
~ the crimes existed and-that Dordevi€'s participation in this plan was part of his contribution in
. furtherance of the JCE. In Light of the above, the Appeals Chamber finds that Pordevic has failed to

show that oo reasonable trier of fact cduld have reached the same conclusion as the Trial Chamber.

383. Finally, the Appeals Chamber is not persuaded by Dordevié’s unsubstantiated assertion that '

the Trial Chamber negated its own findings concerning a “conspiracy of silcnc_;e”.mz Pordevid
argues that the Trial Chamber contradicted itself because it found that written records of the

activities and progress in Kosovo, including the concealment of crimes, were not kept or were

destroyed, but in the same paragraph also found that there was reporting, oral and/or wiitten, of the
~ activities and progress in Kosovo.’® A reading of the full paragraph of the Tral Judgement,
" however, shows that there is no contradiction in the Trial Chamber’s reasoning. The Trial Chamber

found that there was an “almost complete absence of any reports, records or minutes of meetings”

2% Dordevié Appcal Brief, para, 243.

19 Tria) Fadgement, paras 1981, 2025-2026, 2154-2158.

1397 Ses sypra, para. 378; Trial Judgement, paras 21 12-2116

1298 Trial Judgement, para. 1980, Sce 2l$o Trial Judgement, paras 2117-2118,
12 Trial Judgement, paras 2119-2120.

3% Trial Judgement, para. 2119,

1301 Trial Judgement, para. 2119.

Y% See Trial Iud.gement, para 2108 Dordcwé Appeal Brief, para, 241,
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on the actions and progress of the MUP and tbs VJ in Kosovo.™™ Tt further held that “it was not
feasible to accept that these subjects, which were critical to the very survival .of the Serbian
government and nation [...] went unreporte: »» 1305 mh e Trial Chamber therefore reasoned that there
was oral and/or WrittEn reporting on these matters but that “either all written rccords [had] been
destroyed, or there was a very determined effort at all levels to avoid written records so thét there
could be nothing on which international investigations could proceed, or bcﬂ:l:l.'"mEi Tt found that this
inference was supported by the few written records that were found, as well as conduct that
evidenced ]cuoﬁvledge of these events at the most “senior Serbian levels™.*” The Appeals Chamber
does not find the Trial Chamber’s reasoning to be contradictory. Pordevi€’s assertion is, therefore,
dismissed. |

2080

384.. In Hght of the foregoing, the Appeals Chamber, Judge Tuzmukhamedov dissenting, finds
-that Pordevi¢ has not demonstrated that the Tnal Chamber erred in concludmg that the conccahncnt :
of bodies, and Pordevi’s mole therein, constituted a contribution to the JCE. Consequenﬂy, _

Dordevié’s argument that his conduct should rather have been analysed in the context of
Article 7(3) liability is dismissed.

3. Alleged emors with respect to the Working Group Notes
(a) Imtroduction

385. Based on the Working Group Notes, the Trial Chamber found that two meetings were held

in March 1999, during which the issue of the concealment of bodies of Kosovo Albanian civilians

was discussed.>®® The first meeting was held in President MiloSevi¢’s office and attended by,
amiong others, the President himself, Dordevi¢, Minister Stojilkovid, and the then Chief of the RDB,
Markovi¢.™® The Trial Chamber found that, during tis meeting, Dordevié “raised the issue of
‘clearing up the terrain’ in Kosovo” and that in this respect, “President Slobodan MiloSevi¢ ordered

Minister Stojiljkovi€ to take measures to remove all traces which could indicate the existence of-

evidence of ‘the crimes committed’ there” *1° The Trial Chamber also relied, infer alia, on the

B See Trial Tudgement, para. 2108; Dordevié Appeal Brief, para. 241.

1304 Tl Judgement, para. 2108 (cmphasis added).

35 Trial Judgement, para. 2108.

1306 Pria) Judgement, para. 2108.

1307 Trial Judgement, para. 2108. :

1308 Tria] Tndgement, paras 2112, 2117, The Appeals Chamber will refe:r to these two miestings as the March 1999
meeting and the subsequent MUP Collegium meeting.

1% Tis) Fudgement, para. 2112, referring to Exhibit P387, p. 3.

B Trial Judgcmﬂnr, para. 2112, referring to Exhibit P387, p. 3. Ses also Trial Iudgcmcnt, paras 2113-2117.
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‘Working Group Notes in finding that at a subsequent MUP Collegium meeting, Minister
Stojilikovié issued an order to Pordevi€ and Ti¢ to perform the task of “clearing up the terrain’ in
Kosovo with the aim of removing evidence of civilian victims who could potentially become the

subject of investigations by the Tribupal”. "

386. Dordcvié submits that the Triél Chamber erred in finding that there was a plan to conc_calr

the bodies of Kosovo Albanian civilians “when it placed substaﬁt’ial weight on the Working Group
[Notes]” evidénce regarding the March 1999 meetings. P In particular, Pordevi¢: (i)challenges
the Ieliabiﬁtj of the Working Group Notcé'13 13 and (i) argues that the Trial Chamber placed undue
emphasis on the Working Group Notes in reaching the conclusion tbat a'plan to conceal the bodies

existed. >+

(b) Reliability of the Working Group Notes

a. Argu_mcnts of the parties

387. Dordevié éontends that the Working Group Nofes are unreliable and should not be given
any weight consndcnng the lack of: (i) reference numbers, dates, places of interview, and signatures;

and (ii) any opportunity for the individual interviewed to review the information.®!> Additionally,
" - Pordevié submits that the Trial Chamber erred in identifying the date of both the establishent of
the Working Group and the publication of its report.”*’® According to Dordevié these errors
“undermine the deference which the Appeals Chamnber might ofhﬂrwise pay a Trial Chamber in its

discretion to assess the evidence before it”,*"

388. The Prosecution responds that the Trial Chamber provided a reasoned opinion regarding the

reliability of the Working Group’s evidence.**® Tt further submits that any alleged error conceming
 the date of the Working Group’s establishment is immaterial. *!* ‘

B THal Judgement. para. 2112, referring to Extibit P387, p. 3, Trial ]udgcmcnt paras 1289, 1387-1394 See also
Trial Jadgement, paras 2113-2117.

312 Bordevié Appeal Brief, para 244; Appeal Hearing, 13 May 2013, AT. B6-87.

B3 Bordevié Appeal Brief, para 247; Appeal Hearing, 13 May 2013, AT. 86-87.

34 pyordevic Appeal Brief, para. 251. -

35 Bordevié Appeal Brief, para. 247, referring to K84, 12 Mar 2009, T. 2123-2128, T. 2132 (closed session).

16 nyrdevié Appeal Brief, para. 246

B Dordevié Appeal Brief, para, 246. :

318 prosecution Response Brief, para. 216, referring to Tdal Judgement, paras 2113-2116 (regmding the Trial
Chamber’s reference to other evidence). _

Y prosecution Response Brief, para. 215, referring to Pordevié Appeal Brief, para. 246.

_ , 7 ﬂ/ .
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389, The Appeals Chamber is not convinced that the Trial Chamber emred in its consideration of
the relative indicia of reliability of the Working Group Notes. The Appeals Chamber observes that
the Trial Chamber acknowledged Pordevi¢’s arguments at trial and, in this context, noted that the
Working Group Notes nceded to be approached with cantion.™™ The distinct QUesﬁoﬁ of whether
the contents of the Working Group Notes were contradicted by witness testimony, their probative
. value, and the Trial Chamber’s consideration of the evidence in the context of the plan to conceal
the bodies, will be considered later in this section ™

390. With respect to idsnt:ifying the dates on which the Woﬁg Group was established and
issued its reports, the Appeals Chamber observes that the Tral Chamber, in two instances,
incomectly stated that the Working Group existed in 1999 when, in fact, the Working Group was
not established until 2001.*2 In particular, it erred in finding that an indictment by this Tribunal
against Slobodan MiloSevi€ was issued “jﬁst days” pror to the press conference held by the
Working Grmlp;1323 and that a member of the Working Group approached Pordevi¢ in May

1999.1%% Apart from these two exrors, the Trial Chamber, in all other instances, correctly refemred to

the dgte of the Working Group’s establishment and publif;aﬁon of its first report as May 200127 1t
would thus appear that at least on one occasion, the reference to May 1999 was a simple clerical
error.? Moreover, the Appeals Chamber observes that the two instances in which the date of the
Working Group was wrongly reported have no bearing on any of the substantive findings of the
Trial Chamber.”®? Accordingly, the Appeals Chamber finds that these errors had no effect on the
Trial Chamber’s findings with respect to the Werking Group’s evidence.

1320 Tyia1 Fadgement, para. 1289, fn. 4974,

132! Soee infra, paras 395-399.

1322 Tria] Fudgement, paras 1371, 1982.

1323 "7ria) Todgement, para. 1371, fo. 5292.

124 Trig) Fudgement, para. 1982 .

195 gee Trial Judgement, paras 1289, 1369, 1371-1372.

1326 gee Trial Judgement, para. 1982,

127 \With regard to the date of the indictment against Slobodan Milofevic, the Appeals Chamber observes that it was an
additional observarion relating to Dordevi€’s argument that the report was hastily written and released and that it
was made in the context of other findings by the Trial Chamber (see Trial JTudgement, paras 1370-1373).
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Case No.: IT-05-87/1-A 27 January 2014



2077

(¢) Alleged error in relying on the Working Group Notes

a. Arguments of the parties

3¢1. Dordevié submits that the Trial Chamber erred in relying on the Working Group Notes to
conclude that a plan existed to conceal bodies.*?® He argues that the Working Group Notes’
“suggestion that these two meetings [in March 1999] took place rested on the flimsiest of
fouﬁdatiOns” and that no reasonable trial chamber could have concluded that “these meetings either
occurred or as to what happened at them”.'**® He contends that multiple withesses challenged the
contents of the Working Group Notes and testified that the Workin g Group “expressed pressure on
them to falsely incriminate Dordevic™.*

392, Dordevié further submits that the prejudicial effect of the Working Group Notes, arising in
part due to the lack of any primary sources used during their creation, far outweighs their probative
value.'! Specifically, he argues that while the Working Group Notes primarily rely on a statement
by the Chief of the RDB, Markovi€, to members of the RDB, the Woﬂdﬁg Group did not in fact

* have this statement while compiling its repoﬁ and, additionally, that the secondary notes used by

the Working Group, in licu of this statement, were not admitted into evidence at trial.'** Dordevi¢
contends- that while hearsay evidence is admissible bef01:e .-tbe Tribunal, no reasonable hjai chamber
~could have found that the Working Group Notes were reliabie in light of the deficiencies, including
the lack of an original statement made by Markovié.** ‘He submits that the question ‘of the
probative value of the Working Group Notes is especially important because it is the only evidence
of the alleged March 1999 meeting in President Milosevi€'s office and the 'subsequent MUP

Collegium meeting,”**

393. Finally, Pordevic argues that the Trial Chamber cmed in relying on Witness K84's
testimony because: (i) “neither [Wimess K8&4] nor the Working Group found any evidence to
indicate that the removal of bodies from Kosovo was discussed at any MUP Collegium or any such

B2 Bordevié Appeal Brief, para. 244.

12 Pyordevié Appeal Brief, para 251,

3% Pardevic Appeal Brief, para. 248,

133 pordevic Appeal Brief, para. 249. _

132 Bordevié Appeal Brief, para 249; Appeal Hearing. 13 May 2013, AT. 86-87.

133 pordevié Appeal Brief, para. 251; Appeal Hearing, 13 May 2013, AT. 86-87.

B3 Pordevic Appeal Brief, paras 244, 249; Appeal Hearing, 13 May 2013, AT. 86. The Appeals Chamber notes that
Pordevi€ mistakenly refers to the date of this release as May 1999 in para. 249 (but see Trial Judgement, para, 243,
stating May 2001 as the correct date), - :
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meeting with Milogevie”;™ and (3) Witness K84 testified that Dordevi€’s chef de cabinet,

Slobodan- BoriSavljevié, never said that the concealment of bodies was discussed at any MUP

Collegiums.!**

394. The Prosecution responds that tbe Trial Chamber properly relied on the Working Group’s
evidence in drawmg its conclusions regarding the two meetings 1n March 1999.%* The Prosecution
asserts that Pordevic’s arguments fail on the merits as he has not demonstrated how the Trial
Chamber’s evahation of this evidence was unreasonable.'”>® The Prosecution further submits that
the Trial Chamber did not rely solely on this evidence in finding that the meetings occurred ¥

b. Analysis

395. The Appeals Chamber recalls that “it is settled jurisprudence of the International Tribunal
that it is the trier of fact who is best placed to assess the evidence in ifs entirety as well as the
demecanour of a witness”.>* The Appeals Chamber further recalls that it is within the discretion of

a trial chamber to resolve inconsistencies it the evidence, “evaluate whether evidence taken as &

whole is reliable and credible and to accept or reject fundamental features of the evidence”.**! The

Appeals Chamnber will defer to a trial chamber’s judgement on issues of credibility and “will only
find an emror of fact if it determines that no reasonsble trer of fact could have made the impugned

finding”.* In this context, the Appeals Chamber recalls that the Trial Chamber acknowledged

Pordevié’s challenge to the contents of the Working Group Notes, explaining that:

' [i]t is the Defence position that the Prosecution unjostifiably seeks to place considerable value on
some of [the Working Group] Notes for the truth of their contents [...]. [O]ne of the witnesses,
K87, challenged the content of almost the entirety of the [Working Gronp Notes] compiled of his
interview, claiming that it was foll of untruths and insccoracies, Another witness, K93, claimed
that when interviewing him, the Working Group applied pressure by suggesting to him that it must
have been Dordevié who was involved. While conscious of the posifions these two and other
witnesses have taken with respect to the contents of the {Working Group] Notes of their respective
interviews, the Chamber also observes that, as set ont earlier, it bas difficulty accepting in

1335 pyrdevié Appeal Brief, para. 250, referring (o Exhibit P390, K84, 10 Mar 2009, T. 2019 (closed session), K34,
11 Mar 2009, T. 2049-2050 (closed session), K84, 12 Mar 2009, T. 2160-2173 (closed session), T.2177-2178
(closed session), T. 2186 (closed session), T. 2193 -2195 (closed session), Adnan Merovci, 13 Mar 2009, T. 2208.

136 Dordevié Appeal Bricf, parz. 250, referring to K84, 12 Mar 2009, T. 2168-2169 (closed session).

1357 prosecntion Response Brief, para. 213. ’ -

B3 progecution Response Brief, paras 214-215.

Chamber's reference o other evidence).
130 7 imaj et al. Appeal Tadgement, para. 88, citing Kordic and Cerkez Appeal Tudgement, para. 21, fu. 12.

para. 31. See also Heradinaj et al. Appeal Judgement, paras 129-130. ‘ _

132 See supra, para 16, Ses also Setzko Appeal Judgement, para 31, referring to Renzaho Appeal Judgement,
para. 355, Gacumbitsi Appeal Judgement, para. 70; Karera Appeal Indgement, para. 173; Nakimana et al. Appeal
Tndgement, para. 428. ‘ '
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133 prosecution Response Brief, pera. 216, referring to Trial Judgement, paras 2113-2116 (regarding the Trial

‘B4 prvakazi Appeal Judgément, para. 51, citing Simba Appeal Judgemont, para. 103; Sefuks Appeal Judgement, -
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particnlar the evidence of K87 and K93 in this mal with respect to crifical aspects concermng the
role of the Accused in the events. Where a witness has given specific evidence about the content
and aceuracy of the [Working Group Notes] of the witness’s inferview, the Chamber has weighed
this evidence in the context of the entirety of the evidence of that witness, as well as other relevant
evidence before the Chamber. **

The Appeals Chamber observes that the Trial Chamber made its findings regarding the interviews
providca in the Working Group Notes on the basis of the entirety of the evidence and expressly
addressed the concerns raised by Dordeﬁé with respect to the Work:ing Group Notes.”* In this
respect, the Trial Chamber prefaced its discussion of the Working Group Notes by stating that the
lack of reporting aﬁd. investigations into the crimes committed by Serbian forces was, in and of
‘itself, already “indicative of a plan to conceal” the kiltings.!** Tt then went on to considcr other

evidence which corroborated the Working Group Notes, including: (i) an Official Note recording

that an individual telephoned Dordevi€ and asked for instructions or information concerning the
arrival of a truck containing bodies at the 13 Maj Batajnica Centre in April 1999, to which
Dordevié responded that “the territory in Kosovo was being mopped up”, the truck “was to be put

away On OUr premises”, it was a “number one secret”, and that Dordevic was to inform President

MJlosewc about this issue;** (ii) a writien st.atcmcnt by Dordevic’s chef de cabinet, Slobodan

Borisavljevi¢, discussing a decision to clear up the battlefields in Kosovo;™*" (iii) the testimony of
“Witness _Zlvko Trajkovié (“Witness Trajkovi€”) regarding a conversation he had, with Dordevié in
June 1999 about the decision to bury bodies at the Batajnica SAT Centre, which Witness Trajkovic
understood to have been taken “with regard to the sanitation and clearing up of the terrain”, and
Witness Trajkovié's view that Ti¢ was in charge of this kind of operation;** and (iv) the minutes
of a Joint Command meeting held on 1 Jine 1999, recording that Pordevié informed those present
at the mecting that Jli¢ was unable to attend the meeting as he was busy “attending [to} some tasks
that had to do with sanitation and bygiene measures in the field”."** The Appeals Chamber also
observes that the Trial Chamber explained why it prefcrrfzd the evidence of one witness over

B4 sl Judgement, para. 1289 (citations omued) ' :

. 3% gee Trial Jodgement, para. 1289. The Appeals Chamber further obsetves that the Trial Chamber “carefully weighed
the differing observations by the persons interviewed about the procedures followed during the interview of each
wittiess and [...] rcgardnd the content of each Official Note with much care and cantion before, in some cases,
being prepared to accept what is contained therein” (Trial Judgement, fo. 4974).

145 Tl Judgement, para. 2111.

1345 Tria) Judgement, para. 2113, referring to Confidential Annex (Bxhibit P413 (confidential), p. 1).

7 Tria] Judgement, para. 2114, referring to Exhibit P350 (confidential), K84, 10 Mar 2009, T. 2024-2025 (closed
session), K84, 12 Mar 2009, T. 2172 (closed session).

3% Trial Judgement, para. 2115, referring to Zivko Trajkovi¢, 29 Sep 2009, T. 9126-9127, 9129-9130 9138.

B34 Trial Judgement, para. 2116, citing Aleksandar Vasﬂjewﬁ 8 Jun 2009, T. 5694 (pdvate session}, 5702. See also
Bxhibit PR&S. The Trial Chamber noted that this is in contrast to Dordevic’s testimony that “Tlié told him on 2 June
1999 that he had gone to Kosovo to provide SUPs with jnstructions on how to improve the work of on-site
investigations during war time conditions” (Trial Judgement, para. 21186, rcfcmng to Viastimir Dorde‘m: T Dec

© 2009, T. 9747, VlasumBurdcv:té, 11 Dec 2009, T. 9987)

o
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another when it was presented with copflicting evidence.®™ The Appeals Chamber is therefore
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_satisfied that the Trial Chamber carefully considered the differing positions, weighed the

evidence, including additional comoborating evidence that supported the existence of a plan to
conceal the bodies, and appméched the Working Group Notes with 'cauﬁqn.13_51 The Appeals
Charber therefore finds that Dordevié bas failed to demonstrate that the Trial Chamber erred in
its consideration of the evidence when it decided to not rely on witness testimony that contradicted
the Working Group Notes.

396. Tuming to Pordevi€’s contention that the Trial Chamber's conclusions concemning the
March 1999 mestings were not supported by the Working Group Notes, the Appeals Chamber
observes that Dordevid is correct insofar as he asserts that the Working Group did not have access
to a direct statement conceming the existence of the meetings.”* The Trial Chamber, however,
recognised this issue and, while it placed considerable emphasis on the Working Group Notes, it did
so cantionsly and in the context of comoborating evidence: '

[wlhile it is well aware that the evidence of the meetings in March of 1999 is not first hand, the

Chamber is also aware that there are 2 mumber of pieces of evidznce which tend, in combination,

to confirm their underlymg taxth. The Chamber considers, on the basis of the entirety of the

evidence viewed together, that it is established that at one or more meetings in March 1999 and

thereafter the “clearing of the ferrain” in the context of concealing the bodies of victims Kiled by
Serbian forces in Kosovo was discussed.* : :

397. The Appeals Chamber recalls that a trial chamber has “the discretion to cautiously consider
and rely on hearsay evidence”.1*>* While Pordevié correctly asserts that the Wonkjhg Group Notes
provides the only evidence of the March 1999 méeﬁngs, the Appeals Chamber is satisfied that the
Trial Chamber considered the probative value of the Working Group Notes with sufficient caution
and reasonably concluded, based on the totality of the evidence, that a plan existed amongst senior
government leaders to conceal the bodies of Kosovo Albanian civilians killed by Serbian forces.*s
While the additional findings of the Trial Chamber refer to events subsequent to the March 1999
meetings,!** they displdy a clear and consistent intent on the part of Pordevi€ to put into effect a

; ~ plan to conceal the bodies of Kosovo Albanian civilians and strongly corroborate the Working

1350 Tt Judgement, fos 7270, 7278, 7280. : ‘ :

1350 Tyio Judgement, para, 2112. The Appeals Chamber therefore considers that Dordevid, in comtending that the
cnréliability of the Working Group Notes is of paramount importance because they are the only evidence of the
March 1999 meetings, misstates the findings of the Trial Chamber (Dordevié Appeal Brief, paras 244, 249).

1332 Gee Pardevié Appeal Brief, para. 249. ' o :

153 Tria) ndgement, para. 2117, See Trial Judgement, para. 2113,

354 Mumyakazi Appeal Judgement, para. 77, it
Tudgement, para. 39; Nahimana et ol. Appeal Tudgement, para. 831 Ses also Naletili¢ and Martinovic’ Appeal

Tudgement, para. 217.
175 : . % \

1355 THal Judgement, para. 2117
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Group Notes. These conclusions were further reinforced by the Trial Chamber’s finding that the

complete lack of investigations into crimes constitoted evidence of a plan to conceal bodies.'*’

398. The Appeals Chamber is also not convinced by Dordevié’s assertion that the Working
Group did not find any evidence to indicate the removal of bodies.*®® The Appeals Chamber
observes that, contrary to Pordevi¢’s submission, the Working Group did obtain evidence that the

concealment of bodies was discussed at the meetings, namely the statement of Markovié,

C. Conclt_Jsion

399, In Jight of the above, the Appeals Chamber finds that Pordevié has failed to show that no

reasonable trier of fact could have reached the same conclusion as the Trial Chamber and, as such, -

has failed to show that the Trial Chamber erred in relying on the evidence of the Working Group in
concluding that a plan to conceal bodies éxisted.

‘4. Dordevi€’s role in the concealment of bodies
(a) Introduction

400. The Trial Chamber found that Pordevié played a leading role in the MUP efforts to conceal
the bodies of Kosovo Albanians by giving orders concerning the handﬁng, transport, and reburial of
bodies."*® Tt relied, inter alia, on his involvement in the burial operations of bodies transported
from Kosovo to various locafions in Serbia which “was undertaken as part of a coordinated

operation to remove evidence of crimes” 131

401. Dordevié submits that the Trial Chamber erred by inflating the extent of his responsibility in

concealment operations.”*™ In particular, he submits that the Trial Chamber erred in its findings '

concerning; (i) the concealment of approximately 80 bodies discovered on 4 April 1999 in the back
of a refrigerated truck in the Danube River near the village of Tekija, the subsequent transfer to and
burial of these bodies at the Batajnica SAJ Centre, and a number of subsequent reburials at

1% Geg Trial Judgement, paras 2112-2117.

1357 See Trial Todgement, para. 2111

1358 gee Piordevié Appeal Brief, para. 250.

139 Gee Dordevié Appeal Brief, paras 249-250. See also Trial Jndgement, pera. 2114

1360 Trig] Judgement, paras 1969, 2156.

1361 Trg] Judgement, paras 1969, 2156.

1362 Dordevié Appeal Brief, para. 253; Dordevi¢ Reply Brief, paras 76, 80; Appeal Heanng, 13 May 2013, AT. 88-89..
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Batajnica; % (i) the two deliveries of bodies at the Petrovo Selo PIP Centre in April 1999; 1364 and

(iii) the burial of bodies pext to Lake Perucac.”®

© 402. The Prosecution responds that the Trial Chamber reasonably concluded that Pordevié

played a leading role in actively conceahng ‘evidence of widespread murders of Kosovo

* Albamians.'®® The Prosecution argues, in general, that Dordevi¢ misstates the Trial Chamber's

findings, repeats submissions made during trial, and fails 1o show that any other reasonable

inferences were available. %

(b) Alleged error in finding_that Dordevi¢ participated in the reburial of bodies of Kosovo

Albaniang found in a refrigerated truck in the Danube River
a Introdoction

403. The Trial Chamber found that in early April 1999, Pordevi€ ammanged for the transport of
the bodies of Kosovo Albanians found in a refrigerated truck in the Danube River near Tekija to the
Batajmica SAJ Centre™® and instructed that the bodies be buried there in mass graves.*® The Trial
Chamber noted that * [w]thc none of the evidence demonsirates dlrcctly that he had knowledgc that
the specific location to where these bodies were to be brought was the Batajmica SAJ Centre [...]

the only inference to make is that he had such knowledge. »13% The Trial Chamber concluded that

Dordevi¢ “was the initial, and primary, point of contact” and that it was “clear that [Pordevi¢] gave
orders with respect to the secret bandling, transport and reburial of bodies™. 1371

b. Arguments of the parﬁes

404, Dordevié submits that the Trial Chamber erred in concluding that be participated in the

concealment operations concerninig the 80 bodies discovered on 4 April 1999 in the _baék of a
refrigerated truck in the Danube River near the village of Tekija."" In particuia:, he argues that the
Trial Chamber erréd.in concluding that he had quwladge “that the specific locztion to where these
bodies were to be brought was the Batajnica SAJ Centre” given that it previously had found that

8% Pordevié Appeal Brief, paras 252, 255-258.

3% Dordevié Appeal Brief, paras 252, 262-263.

138 Dordevié Appeal Brief, paras 252, 259-261, 263.

13% prosecution Responsc Brief, para. 217.
* B8 gee Prosecution Response Brief, paras 217-231.

1368 Tra] Jndgement, paras 1301-1324, 1969.

B Tral Indpement, paras 1325-1352, 1969.

BY Tz Judgement, para. 1347. : )
_ 9" Trial Jadgement, para. 1965. - %f

, 77 ,
Case No.r IT-05-87/1-A _ ' : 27 January 2014




2071

“none of the evidence dcmonstratcs directly” that he had such knowlcdge 37 He also contends that

his “surprised and delayed reaction” when contacted about the bodies found near Tekija shows that ‘

he did not have prior knowledge of the bodies. 13 Pordevic forther claims that the Trial Chambcr
mischaracterised the evidenice when it found that he contacted Witness K87 and told him in advance
about the arrival at the Batajnica SAJ Centre of additional trucks driver by MUP: employees
carrying bodies in April and likely into May 1999.""* Pordevi¢ also submits that the Trial Chamber
failed to take into account his “rcpcated requests to the Minister Stogll_]kovm o mvestlgaic the
discovery of bodies at Tekija”, and that, even if his requests did not result in judicial mvesugahons

there was also no finding that he prccluded such investigations or that he could have done s0.13%

405. 'The Prosecution responds that the Trial Chamber did not err in finding that Dordevié

“played a leading and crucial role in the clandestine re-burial opéraﬁon of bodies at the Batajnica
SAJ Centre” 57 Tt submits that Dordevié ignores and misstates the evidence demonstrating that he
arranged for the transport of bodies from Tekija to thé Batajnica SAJ Centre in early April 1.999.1?‘78
According to the Prosccution; although there was no direct evidence that Pordevic knew that the

bodies found in Tekija had been taken to the Batajnica SAJ Centre, the only reasonable iﬁference in

the context of the events was that Dordevié had such knowledge.*” The Prosecution further

contends that the Trial Chamber rejected Dordevié’s claim at trial that he tepeatedly made requests '

fo Minister Stojiljkovi€ to investigate the discovery of bodies in Tekija and that Pordevi¢ fails to

show an error in this rcgard.mo
c. Analysis

406. The Appeals Chamber observes that Pordevi€ is correct in asserting that no direct evidence
was considered by the Trial Chamber which established that he knew the bodies would be taken to
the Batajnica SAJ Centre.'*®! The Trial Chamber, however, provided a detailed explanation of the
circumstantial evidence demonstrating Pordevi€'s role in coordinating the delivery of trucks-
carrying bodies and mass burial operations at the Batajnica SAT Centre,”* which included

32 Pyordovié Appeal Brief, paras 252, 255-258.
157 Dordevid Appeal Brief. para. 256, referring to Trial Jadgement, para. 1347.

% Bordevi€ Appeal Brief, para. 253.

5% Bordevié Appeal Brief, para. 257, referring to Trial Judgement, para. 1337, fn. 5145.
- 6 Byordevic Appeal Brief, para, 258. -

57 prosecution Response Brief, para. 219.
3% Prosecution Response Brief, para. 220.
BY prosecotion Response Brief, para. 222
B progecution Response Brief, para. 224,
1381 gee Pordevid Appeal Brief, para. 256.

L& gee Trial Judgement, paras 1325-1347.

" Case No.: [T-05-87/1-A 27 January 2014

178 ' ﬁ



2070

evidence that: (i) on 6 April 1999, SUP Chief Golubovié contacted Pordevi¢ and informed him of
the bodies discovered in the refrigerated truck in the Danuibe;'*® (ii) Golubovié, as instracted by
Pordevié, assisted in organising the loading and transfer of most of the bodies in a truck to
;Ehalgrade;1334 (iii) Pordevié made plans for a second truck to trahsport the remainder of the bodies
to Belgrade; ™ (iv) Dordevi¢ met with Witness K87 at some point around 6 Apﬁi 1999, but bcfore

. 9 April 1999, and informed Witness K87 that there were two trucks at the Batajnica SAJ Ceatre
containing bodies and that these bodies should be buried at the Batajnica SATJ Centre;® and

(v) additional triacks containing bodies arrived shortly after the first bodies were buried and that
Dordevié arranged for the burial of these bodies as well.”®*” The Appeals Chamber recalls that a
tdal chamber may draw inferences to establish a fact on which a conviction relies based on

, ' circumstantial evidence as long as it was satisfied that the inference was the only reasonable one.

avajlable.ms In light of the evidencc presented, demonstrating Pordevi¢’s significant role m.

arranging the &ansport and burial of the bedies found in the Danube River, the Appeals Chamber
finds that the. Trial Chamber reasonably concluded that the only available inference was that
Pordevi¢ knew that these bodies were to be broug]it to the Batajnica SAJ Centre. Given the nature
and extent of the evidence corroborating qudcvié’s Enowledgc, the Appeals Chamber is also not
convinced that Pordevi€’s surprise upon learning about the discovery of the bodies suggests that

. | . 3
another reasonable inference remained. **?

407. With respect to Witness K87, the Appeals Chamber notes that regarding the tniing of
. Dordevié informing bim about the trucks he testified that: -
[tlhe first time it was after it arrived. And the other times T think it was before it arrived. I don't

know exactly. I really cannot say now. But I know that the first time it was-once the trmck had
ged L0 : ) - :

1383 Tia] Judgement, paras 1301, referring to Exhibits P352, p. 3, P353, pp 7405-7406, 7408, Caslav Golubovi¢, 3 Mar
2000, T. 1741. See also Trial Tadgement, para. 1347.

1% Tria} Tudgement, paras 1307-1308, referring to, inter alia, Exhibits P352, p. 4, P353, p. 7449. See also Prosecntion -

- Response Brief, para. 220. - ) .
85 il Judgement, paras 1307 (roferring to Exhibits P352, p. 4), 1312 (refering to, infer alia, Exhibit P359,
Pp 7452-7454, Botko Radojkovi¢, 4 Mar 2009, T. 1846, Confidential Annex). See also Prosccution Response
Brief, para. 220.

1385 Trial Judgement, para. 1329, referring to Exhibit P1414 (confidential), paras 12-13, 24, K87, 17 Mﬁy 2010, -

T. 14158-14161, 14164. Ses also Prosecution Response Brief, para. 221.
137 Tl Judgement, para. 1337, refeming to Confidential Annex, Exhibits P1415, pare. 21, P370A, para 31, K87,
_ 17 May 2010, T. 14174-14175. See also