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I. INTRODUCTION

1. The Appeals Chamber of the International Tribunal for the Prosecution of Persons
Responsible for Serious Violations of International Humanitarian Law Committed in the Territory
of the Former Yugoslavia since 1991 is seised of four appeals' from the written J udgement rendered
by Trial Chamber I on 2 November 2001 in the case of Prosecutor v. Miroslav Kvocka, Milojica
Kos, Mlado Radic, Zoran Zigic¢ and Dragoljub Prcac, Case No IT-98-30/1-T (“Appeals” and “Trial
Judgement”, respectively). Milojica Kos submitted an appeal, which was subsequently withdrawn,

leaving the appeals by the other four convicted Appellants (“Appellants”).2

2. The events giving rise to these Appeals took place within three camps established at the
Omarska and Trnopolje villages and at the Keraterm factory, in the area of Prijedor, in northwest
Bosnia and Herzegovina. These camps were established shortly after the Serb takeover of the city
of Prijedor on 30 April 1992; their overriding purpose was to hold individuals who were suspected
of sympathizing with the opposition to the takeover.®> The Trial Chamber found that the Omarska
camp functioned as a joint criminal enterprise: the atrocities committed therein consisted of a broad
mixture of serious crimes committed intentionally in order to persecute and subjugate non-Serbs

detained in the camp.*

3. Miroslav Kvocka (“Kvocka™) was a professional police officer attached to the Omarska
police station department at the time the Omarska camp was established.’ The Trial Chamber found
that Kvocka participated in the operation of the camp as the functional equivalent of the deputy
commander of the guard service and that he had some degree of authority over the guards.® Because
of the authority and influence which he exerted over the guard service and the limited attempts he
made to prevent crime and alleviate the suffering of detainees, as well as the significant role he
played in maintaining the functioning of the camp despite his knowledge that it was a criminal
endeavour, Kvocka was found to be a co-perpetrator of the joint criminal enterprise of the Omarska
camp.” Under Article 7(1) of the Statute, he was found guilty of co-perpetrating persecutions (count

1) under Article 5 of the Statute as well as murder (count 5) and torture (count 9) under Article 3 of

£

! Kvogka Appeal Brief, filed 11 April 2002; Prca¢ Appeal Brief filed 12 April 2002; Radi¢ Appeal Brief, filed 11 April
2002; Zigi¢ Appeal Brief, filed 3 July 2002.

? Kos’s Brief on Appeal From Trial Judgement dated 2 November 2001, filed 2 April 2002; Kos’s Brief on Appeal
Withdrawal, filed 14 May 2002.

® Trial Judgement, paras 2 and 15-21.

* Ibid., paras 319 and 320.

5 Ibid., para. 332.

® Ibid., para. 372.

7 Ibid., para. 414.
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the Statute.® The remaining charges against him were dismissed.” The Trial Chamber held that he
did not incur superior responsibility for failing to prevent or punish crimes committed by his
subordinates, pursuant to Article 7(3) of the Statute.'® The Trial Chamber sentenced him to a single
sentence of seven years’ imprisonment for the crimes for which he was convicted.'' He was granted

provisional release on 17 December 2003 pending delivery of this Judgement. '

4. Milojica Kos (“Kos”) was a waiter by profession who was mobilized to serve as a reserve
officer. The Trial Chamber found that he was a guard shift leader in the Omarska camp'® from
approximately 31 May to 6 August 1992."* Because of the substantial contribution he made to the
maintenance and functioning of the camp, the Trial Chamber found that he knowingly and
intentionally contributed to the furtherance of the joint criminal enterprise at the Omarska camp."
He was found individually responsible under Article 7(1) of the Statute and guilty as a co-
perpetrator of persecutions (count 1) under Article 5 of the Statute as well as murder (count 5) and
torture (count 9) under Article 3 of the Statute.'® The Trial Chamber was not satisfied that sufficient
proof was provided to demonstrate that he exercised the necessary degree of control over the guards
who committed specific crimes within the Omarska camp.!” As a result, he did not incur superior
responsibility under Article 7(3) of the Statute. The remaining charges against him were
dismissed.'® The Trial Chamber sentenced him to a single sentence of six years’ imprisonment for
these crimes. ' Following the withdrawal of his appeal, he filed a motion for early release, which

was granted on 31 July 2002.%°

¥ Ibid., paras 419 and 752.

? Ibid., para. 753. The following counts were dismissed: Count 2, Inhumane Acts as a Crime against Humanity; Count
3, Outrages on Personal Dignity as a Violation of the Laws or Customs of War; Count 4, Murder as a Crime against
Humanity; Count 8, Torture as a Crime against Humanity; Count 10, Cruel Treatment as a Violation of the Laws or
Customs of War.

19 Trial Judgement, para. 412.

Y 1pid., para. 754.

2 Decision on the Request for Provisional Release of Miroslav Kvocka, 17 December 2003. See also the Order Varying
the Provisional Release of Miroslav Kvocka and for his Return to the Tribunal During the Appeal Hearing, 11 March
2004.

"* Trial Judgement, para. 485.

" Ibid., paras 475-476.

"> Ibid., paras 499-500.

'® Ibid., paras 504 and 758. _y
7 Ibid., para. 502.

'® Ibid., para. 759. The following counts were dismissed: Count 2, Inhumane Acts as a Crime against Humanity; Count
3, Outrages on Personal Dignity as a Violation of the Laws or Customs of War; Count 4, Murder as a Crime against
Humanity; Count 8, Torture as a Crime against Humanity; Count 10, Cruel Treatment as a Violation of the Laws or
Customs of War.

' Trial Judgement, para. 760.

2 Order of the President for the Early Release of Milojica Kos, 1 August 2002.

2
Case No.: IT-98-30/1-A 28 February 2005



5404

5. Dragoljub Prca¢ (“Prcac”) was a retired policeman and a crime technician who was
mobilized to serve in the Omarska police station on 29 April 1992.%' The Trial Chamber found that
he was an administrative aide to the commander of the Omarska camp for over three weeks?> and
that, as such, he was able to move unhindered through the camp.? As a result of his position, Prcaé
was found to have some influence over the guards.”* The Trial Chamber found that he remained
impassive when crimes were committed in his presence and that, although not responsible for the
behaviour of guards or interrogators, he was still responsible for managing the movement of
detainees within the camp.”® The Trial Chamber concluded that his participation in the camp, with
full knowledge of what went on, was significant and that his acts and omissions substantially
contributed to assisting and facilitating the joint criminal enterprise of the camp.26 Pursuant to
Article 7(1) of the Statute, the Trial Chamber found him guilty of co-perpetrating persecution
(count 1) under Article 5 of the Statute as well as murder (count 5) and torture (count 9) under
Article 3 of the Statute.”” The Trial Chamber found that he did not incur superior responsibility
pursuant to Article 7(3) of the Statute.”® The remaining counts against him were dismissed.”’ The
Trial Chamber sentenced Dragoljub Prcac to a single sentence of five years’ imprisonment for the

crimes for which he was convicted.*®

6. Mlado Radi¢ (“Radi¢”) was a professional policeman attached to the Omarska police
station. The Trial Chamber found that he took up his duties as guard shift leader in the Omarska
camp on approximately 28 May 1992 and remained there until the end of August 1992.*! As a
guard shift leader, Radi¢ was found to have been in a position of substantial authority over guards
on his shift. He used his power selectively to prevent crimes, and ignored the vast majority of
crimes committed on his shift.*? The Trial Chamber noted that guards on his shift were particularly
brutal and that Radi¢ personally committed sexual violence against female detainees.>®> The Trial
Chamber found that Radi¢ played a substantial role in the functioning of Omarska camp and that he

was a co-perpetrator to the joint criminal enterprise. He was found guilty under Article 7(1) of the

*! Trial Judgement, para. 425.

* Ipid., paras 468 and 469.

3 Ibid., para. 459.

** Ibid., para. 461.

* Ibid., paras 461-462. .

% Ibid., paras 460-463. .

z Ibid., paras 470 and 755.

* Ibid., para. 467.

* Ibid., para. 756. The following counts were dismissed: Count 2, Inhumane Acts as a Crime against Humanity; Count
3, Outrages on Personal Dignity as a Violation of the Laws or Customs of War; Count 4, Murder as a Crime against
Humanity; Count 8, Torture as a Crime against Humanity; Count 10, Cruel Treatment as a Violation of the Laws or
Customs of War.

0 Trial Judgement, para. 757.

*' Ibid., paras 512 and 517.

*2 Ibid., para. 526.
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Statute as a co-perpetrator of the following crimes committed as part of a joint criminal enterprise:
persecutions (count 1) under Article 5 of the Statute and murder (count 5) and torture (counts 9 and
16) under Article 3 of the Statute.* The remaining charges against him were dismissed.*® The Trial
Chamber declined to find that he incurred superior responsibility for his involvement in Omarska
camp pursuant to Article 7(3) of the Statute.’® Mlado Radic received a single sentence of twenty

. . .. 37
years’ imprisonment for his involvement at Omarska.

7. Zoran Zigi¢ (“Zigi¢”) was a civilian taxi-driver who was mobilized to serve as a reserve
police officer. He worked for a short period of time in the Keraterm camp and delivered supplies,38
and he was also allowed to enter the Omarska and Tropolje camps.* With regard to the Omarska
camp, the Trial Chamber found that Zigi¢ regularly entered the camp specifically to abuse
detainees. Zigi¢’s significant participation in the crimes at the Omarska camp, coupled with his
awareness of their persecutory nature and the eagerness and aggressiveness with which he
participated therein, led the Trial Chamber to conclude that he was a co-perpetrator of the joint
criminal enterprise of Omarska camp.40 Zigi¢ was the only accused in the present case charged with
crimes committed at the Keraterm camp. The Trial Chamber found that he committed persecutions,
torture and murder at the Keraterm camp and that these crimes were part of a widespread or
systematic attack against non-Serbs detained there, constituting crimes against humanity.*' The

Trial Chamber also found that Zigi¢ entered Trnopolje camp and abused detainees.

8. Pursuant to Article 7(1) of the Statute, Zigi¢ was found guilty of persecutions (count 1) for
the crimes committed in the Omarska camp generally and in particular against Be¢ir Medunjanin,
Asef Kapetanovi¢, Witnesses AK, AJ, T, Abdulah Brki¢ and Emir Beganovi¢, as well as for crimes
committed by him in the Keraterm camp against Fajzo Mujkanovié, Witness AE, RedZep Grabic,
Jasmin Ramadonovi¢, Witness V, Edin Gani¢, Emsud Bahonji¢, Drago TokmadZi¢ and Sead

Jusufagié.”?

.
* Ibid., para. 575. ,,
** Ibid., paras 578 and 761.

3 Ibid., paras 579 and 762. The following counts were dismissed: Count 2, Inhumane Acts as a Crime against
Humanity; Count 3, Outrages on Personal Dignity as a Violation of the Laws or Customs of War; Count 4, Murder as a
Crime against Humanity; Count 8, Torture as a Crime against Humanity; Count 10, Cruel Treatment as a Violation of
the Laws or Customs of War; Count 14, Torture as a Crime against Humanity; Count 15, Rape as a Crime against
Humanity; Count 17, Outrages upon Personal Dignity as a violation of the Laws or Customs of War.

*® Trial Judgement, para. 570.

7 Ibid., para. 763.

38 Ibid., para. 4.

¥ Ibid., paras 4, 614, 676 and 684.

“ Ibid., paras 610 and 688.

*! Ibid., para. 672.

*2 Ibid., para. 676. See generally para. 682 for conclusion.

 Ibid., para. 691 (a).
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9. Zigic’ was found guilty of murder (count 7) with respect to crimes committed in the Omarska
camp generally and against Becir Medunjanin in particular. With regard to the Keraterm camp, he
was found guilty of murder (count 7) with respect to Drago TokmadZi¢, Emsud Bahonji¢ and Sead
Jusufagi¢.** He was found guilty of torture (count 12) with respect to crimes committed in the
Omarska camp generally and against Abdulah Brki¢, Witnesses T, AK, AJ, Asef Kapetanovi¢ in
particular, and with respect to crimes committed in the Keraterm camp against Fajzo Mujkanovid,
Witness AE, RedZep Grabi¢ and Jasmin Ramadonovié.* He was found guilty of cruel treatment
(count 13) with respect to crimes committed against Emir Beganovi¢ in the Omarska camp and
Hasan Karabasi¢ in the Trnopolje camp.46 The remaining charges against him were dismissed.*’
The Trial Chamber sentenced Zoran Zigi¢ to a single sentence of twenty-five years’

. . 4
1mpri sonment. 8

10.  All Appellants have appealed both their convictions and the sentences received. Notices of
appeal were filed in November 2001. This long appeal has been characterized in part by the filing
between August 2002 and June 2003 of a number of motions to admit additional evidence on appeal
pursuant to Rule 115 of the Rules by three out of the four Appellants.*’ The “Decision on
Appellants’ Motions to Admit Additional Evidence Pursuant to Rule 115” was rendered by the
Appeals Chamber on 16 February 2004. The Appeals Chamber found that three items of additional
evidence as well as three items of rebuttal material®® were admissible pursuant to Rule 115 of the
Rules. Four witnesses were heard in the evidentiary portion of the hearing on appeal on 23 March
2004, as well as between 19 and 21 July 2004.

11.  All four Appellants share common grounds of appeal concerning, inter alia, the doctrine of
joint criminal enterprise and the manner in which it was pleaded, in addition to other grounds of
appeal specific to them. The Appeals Chamber heard the Appeals from 23 to 26 March 2004.
Additional hearings on appeal took place between 19 and 21 July 2004.

12.  Having considered the written and oral submissions of the Appellants and the Prosecution,

v

the Appeals Chamber hereby renders its Judgement.

* Ibid., para. 691 (b).

“ Ibid., para. 691 (c).

*S Ibid., para. 691 (d).

*7 Ibid., paras 692, 693 and 765.

*® Ibid., para. 766.

:9 See Annex A: Procedural Background, paras 240-246.

% See Decision on Prosecution’s Motion to Adduce Rebuttal Material, issued 12 March 2004.
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II. GENERAL GROUNDS OF APPEAL

A. Standard of Review

13.  The Appeals Chamber finds it appropriate to recall the standard of review by which it
determines whether a ground of appeal is to be granted or dismissed, and the related formal

requirements.

14. On appeal, the Parties must limit their arguments to legal errors, which invalidate the
decision of the Trial Chamber and to factual errors, which occasion a miscarriage of justice within
the scope of Article 25 of the Statute. These criteria have been frequently referred to and are well
established by the Appeals Chamber of both the ICTY"' and the ICTR.*

15.  The Appeals Chamber recalls at the outset that it maintains a discretion under Article 25 of
the Statute to determine which of the parties’ submissions warrant a reasoned written response. The
Appellant has the obligation to set out his grounds of appeal clearly, and to provide the Appeals
Chamber with specific references to the alleged errors of the Trial Judgement and to the parts of the
record he is using to support his case.® The Appeals Chamber cannot be expected to distil the
Appellant’s legal arguments from vaguely pleaded suggestions of legal error mentioned in passing
that are connected with factual arguments. If an argument is clearly without foundation, the Appeals
Chamber is not required to provide a detailed written explanation of its position with regard to that
argument. Therefore, the Appeals Chamber may decide not to consider arguments which are not
directly pleaded as grounds of appeal or to reject, without detailed reasoning, arguments that are

obviously ill-founded.**

1. Legal Errors

16. Any party alleging an error of law must, at least, identify the alleged error, present
arguments in support of its claim and explain how the error invalidates the decision. An allegation

of an error of law which has no chance of resulting in an impugned decision being quashed or

! Tadic¢ Appeal Judgement, para. 64; FurundZija Appeal Judgement, paras 34-40; Celebici Appeal Judgement, paras
434-435; Kupreskic et al. Appeal Judgement, para. 29; Kunarac et al. Appeal Judgement, paras 35-48; Vasiljevic
Appeal Judgement, paras 4-12.

52 Akayesu Appeal Judgement, para. 178; Kayishema and Ruzindana Appeal Judgement, paras 177 and 320; Musema
Appeal Judgement, para. 15.

33 Practice Direction on Formal Requirements for Appeals from Judgement, IT/201, 7 March 2002, para. 4(b); see also

Vasiljevic¢ Appeal Judgement, para. 12. W
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revised may therefore be rejected on that ground.”® However, if the arguments do not support the
contention, that party does not automatically lose its point since the Appeals Chamber may step in

and for other reasons find in favour of the contention that there is an error of law.>®

17. Where the Appeals Chamber finds that there is an error of law in the Trial Judgement
arising from the application of the wrong legal standard by the Trial Chamber, it is open to the
Appeals Chamber to articulate the correct legal standard and review the relevant factual findings of
the Trial Chamber accordingly. In doing so, the Appeals Chamber not only corrects a legal error,
but applies the correct legal standard to the evidence contained in the trial record in the absence of
additional evidence, and it must determine whether it is itself convinced beyond reasonable doubt as

to the factual finding challenged by the Defence before that finding is confirmed on appeal.57
2. Factual Errors

18. The standard of review in relation to alleged errors of fact applied by the Appeals Chamber
is one of reasonableness. When considering alleged errors of fact as raised by the Defence, the
Appeals Chamber will determine whether no reasonable trier of fact could have reached the verdict
of guilt beyond reasonable doubt.”® The Appeals Chamber will only substitute its own finding for
that of the Trial Chamber when no reasonable trier of fact could have reached the original decision.
It is not any error of fact that will cause the Appeals Chamber to overturn a decision by a Trial
Chamber, but only one which has caused a miscarriage of justice, which has been defined as a
“grossly unfair outcome in judicial proceedings, as when a defendant is convicted despite a lack of

evidence on an essential element of the crime.”>’

19. The Appeals Chamber bears in mind that in determining whether or not a Trial Chamber’s
finding was reasonable, it “will not lightly disturb findings of fact by a Trial Chamber.”®® The
Appeals Chamber recalls, as a general principle, the approach adopted by the Appeals Chamber in

Kupreskic et al., wherein it was stated that:

** Kunarac et al. Appeal Judgement, para. 98; Krnojelac Appeal Judgement, para. 16; Blaski¢ Appeal Judgement, para.
13; Kordic and Cerkez Appeal Judgement, paras 21-23.
5 Krnojelac Appeal Judgement, para. 10.
% Vasiljevic¢ Appeal Judgement, para. 6. See also Kambanda Appeal Judgement, para. 98: “[I]n the case of errors of
law, the arguments of the parties do not exhaust the subject. It is open to the Appeals Chamber, as the final arbiter of the
law of the Tribunal, to find in favour of an Appellant on grounds other than those advanced: jura novit curia”.
7 Blaskic¢ Appeal Judgement, para. 15; Kordic and Cerkez Appeal Judgement, para. 17.
5 ’j Tadic Appeal Judgement, para. 64; FurundZija Appeal Judgement, para. 37; Aleksovski Appeal Judgement, para. 63;
Celebici Appeal Judgement, para. 435; Blaskic Appeal Judgement, para. 16; Kordic¢ and Cerkez Appeal Judgement,
ara. 18.
5 FurundZija Appeal Judgement, para. 39, quoting Black’s Law Dictionary (7" Edition, St. Paul, Minn 1999). See also
61‘(unarac et al. Appeal Judgement, para. 37 referring to Kupreskic et al. Appeal Judgement, para. 30.
* Furundzija Appeal Judgement, para. 37, referring to Tadic Appeal Judgement, para. 64. See also Aleksovski Appeal
Judgement, para. 63; Krnojelac Appeal Judgement, para. 11; Musema Appeal Judgement, para. 18.
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Pursuant to the jurisprudence of the Tribunal, the task of hearing, assessing and weighing the
evidence presented at trial is left primarily to the Trial Chamber. Thus, the Appeals Chamber must
give a margin of deference to a finding of fact reached by a Trial Chamber. Only where the
evidence relied on by the Trial Chamber could not have been accepted by any reasonable tribunal
of fact or where the evaluation of the evidence is “wholly erroneous” may the Appeals Chamber
substitute its own finding for that of the Trial Chamber.®'

20.  The Appeals Chamber considers that there are no reasons to depart from the standard set out

above. That standard will be applied where appropriate in the present Judgement.

B. Alleged insufficiency of reasoning in the Trial Chamber’s Judgement

21. Several of the Appellants contend that the Trial Chamber failed to give sufficient reasons for
their conviction. According to the Appellant Zigi¢, the Trial Judgement was not well reasoned and
its quality was far below the standard of the Tribunal, since the reasoning in the opinion was too
short.®? He submits that the Trial Chamber failed to assess all of the evidence presented and alleges
that the Trial Chamber ignored more than 75 percent of the evidence.” In his view, the Trial
Chamber, while ignoring the major part of the evidence, selected only evidence in favour of
conviction.* Zigi¢ claims that the Trial Chamber considered only undisputed issues in its
Judgement, whereas the questions and objections raised by him were not addressed.” Furthermore,
Zigi¢ argues that, in some cases, the Trial Chamber did not discuss all the elements of crimes.® The
Appellant Radi¢ refers to the case of Georgiadis v. Greece in the European Court of Human
Rights®’ to demonstrate that a court of law must “give much more specific reason” when its finding
is of “decisive importance for appellant’s rights” and when the findings include “assessment of

. » 68 Qi : .
factual issues”.” Similar arguments are raised by Kvocka.®

22.  The Prosecution responds that the duty to provide a reasoned opinion in writing does not
require the Trial Chamber to articulate in its judgement every step of its reasoning in reaching
particular findings, or to refer to the testimony of every relevant witness, or to every piece of
evidence on the trial record.” It adds that the Trial Chamber is not obliged to give a detailed answer
to every argument.71 The Prosecution submits that, in the absence of some indication that the Trial

Chamber did not weigh all the evidence that was presented to it, the Trial Chamber’s reasoned

1 Kupreskic et al. Appeal Judgement, para. 30; see also Blaskic Appeal Judgement, paras 17-18; Kordic and Cerkez
Apyeal Judgement, para. 19, footnote 11.
6 Zigi¢ Appeal Brief, paras 6, 10-12.
6 ZlglC Appeal Brief, paras 16-20 and 24.
ZlglC Appeal Brief, paras 31, 43-45.
o ZlglC Appeal Brief, paras 39, 40.
ZlglC Appeal Brief, paras 41-42.
7 Georgiadis v. Greece, 29 May 1997, Eur. Ct. H. R., Report 1997-1II.
o ¢, Radi¢ Appeal Brief, para. 77.
% See, ¢. g., Kvocka Appeal Brief, para. 123. g

7 Prosecution Respondent’s Brief, para. 2.18.
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opinion will not be defective as a result of a failure to refer to a witness, even one whose evidence
contradicts the findings of the Trial Chamber.”? In the Prosecution’s view, the Trial Chamber is
only required to make findings of those facts which are essential to a determination of guilt on a
particular point, and is not required to make findings in relation to other facts which are not

essential, even if they were expressly alleged in the indictment.”

23.  The Appeals Chamber recalls that every accused has the right to a reasoned opinion under
Article 23 of the Statute and Rule 98ter(C) of the Rules.”* However, this requirement relates to the
Trial Chamber’s Judgement; the Trial Chamber is not under the obligation to justify its findings in
relation to every submission made during the trial. The Appeals Chamber recalls that it is in the
discretion of the Trial Chamber as to which legal arguments to address. With regard to the factual
findings, the Trial Chamber is required only to make findings of those facts which are essential to
the determination of guilt on a particular count. It is not necessary to refer to the testimony of every
witness or every piece of evidence on the trial record.” It is to be presumed that the Trial Chamber
evaluated all the evidence presented to it, as long as there is no indication that the Trial Chamber
completely disregarded any particular piece of evidence. There may be an indication of disregard
when evidence which is clearly relevant to the findings is not addressed by the Trial Chamber’s
reasoning, but not every inconsistency which the Trial Chamber failed to discuss renders its opinion
defective. Considering the fact that minor inconsistencies commonly occur in witness testimony
without rendering it unreliable, it is within the discretion of the Trial Chamber to evaluate it and to
consider whether the evidence as a whole is credible, without explaining its decision in every
detail.”® If the Trial Chamber did not refer to the evidence given by a witness, even if it is in
contradiction to the Trial Chamber’s finding, it is to be presumed that the Trial Chamber assessed
and weighed the evidence, but found that the evidence did not prevent it from arriving at its actual
findings. It is therefore not possible to draw any inferences about the quality of a judgement from
the length of particular parts of a judgement in relation to other judgements or parts of the same

judgement.

24. The Appeals Chamber notes that, in certain cases, the requirements to be met by the Trial
Chamber are higher. As an example of a complex issue, the Appeals Chamber considered the

appraisal of witness testimony with regard to the identity of the accused:

! Ibid., para. 2.17.

7 Ibid., para. 2.18.
3 Ibid., para. 2.19. ’__y
™ Furundzija Appeal Judgement, para. 69; Kunarac et al. Appeal Judgement, para. 41.

" Celebici Appeal Judgement, para. 498; Kupreskic et al. Appeal Judgement, para. 39; Kordi¢ and Cerkez Appeal
Jud;ement, para. 382. See also above, para. 23.
78 Celebici Appeal Judgement, paras 481, 498; Kupreskic et al. Appeal Judgement, para. 32.
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While a Trial Chamber is not obliged to refer to every piece of evidence on the trial record in its
judgement, where a finding of guilt is made on the basis of identification evidence given by a
witness under difficult circumstances, the Trial Chamber must rigorously implement its duty to
provide a “reasoned opinion”. In particular, a reasoned opinion must carefully articulate the factors
relied upon in support of the identification of the accused and adequately address any significant
factors impacting negatively on the reliability of the identification evidence. !

But even in those cases, the Trial Chamber is only expected to identify the relevant factors, and to
address the significant negative factors. If the Defence adduced the evidence of several other
witnesses, who were unable to make any meaningful contribution to the facts of the case, even if the
conviction of the accused rested on the testimony of only one witness, the Trial Chamber is not
required to state that it found the evidence of each Defence witness irrelevant. On the contrary, it is
to be presumed that the Trial Chamber took notice of this evidence and duly disregarded it because
of its irrelevance. In general, as the FurundZija Appeals Chamber stated:

The case-law that has developed under the European Convention on Human Rights establishes that

a reasoned opinion is a component of the fair hearing requirement, but that “the extent to which

this duty ... applies may vary according to the nature of the decision” and “can only be determined
in the light of the circumstances of the case”.”®

25. The Appeals Chamber therefore emphasizes that it is necessary for any appellant claiming
an error of law because of the lack of a reasoned opinion to identify the specific issues, factual
findings or arguments, which he submits the Trial Chamber omitted to address and to explain why
this omission invalidated the decision.” General observations on the length of the Judgement, or of
particular parts of the Judgement, or of the discussion of certain parts of the evidence, do not

qualify, except in particularly complex cases, as the basis of a valid ground of appe:al.80

C. Issues related to the Indictment

1. Notice

26. Each of the Appellants contends that the Trial Chamber erred in law in convicting him of
crimes not properly pleaded in the Indictment for which he therefore lacked notice. This section
will outline the law governing challenges to the failure of an indictment to provide notice and then
will consider the merits of the argument, raised by Appellants Radi¢ and Zigic, that the Indictment
failed to plead joint criminal enterprise as a mode of responsibility. Finally, the Appeals Chamber

will discuss the Trial Chamber’s approach to the Schedules attached to the Indictment. Other

" Kupreskic et al. Appeal Judgement, para. 39. ﬁ
™ Furundzija Appeal Judgement, para. 69 (footnotes omitted).
;Z Cf. Kordic and Cerkez Appeal Judgement, para. 21. 5

Cf. Decision on Prosecution Motion Requesting Order to Zoran Zigic to File Grounds of Appeal, 14 June 2002, para.
10.
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