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1. The Appeals Chamber of the International Residuachanism for Criminal Tribunals
(“Appeals Chamber” and “Mechanism”, respectivelg) seised of the “Prosecution Motion for
Enforcement of Order for Retrial”, filed on 3 Oc&b2018 with a public annex (“Motion®)jn
which the Prosecution requests that the Appealsnbbaenforce its order for retrial and order the
trial chamber of the Mechanism seised of this ¢a&gal Chamber”) to determine the admissibility
of evidence in a manner consistent with the RufeBrocedure and Evidence of the Mechanism
(“Rules”) and applicable jurisprudenteJovica Stanigi (“Stanit”) and Franko Simato¥i
(“Simatovic”) filed responses on 17 October 2G18nd the Prosecution filed a reply on 25 October
2018

. BACKGROUND

2. On 9 December 2015, the Appeals Chamber of thenatienal Criminal Tribunal for the
former Yugoslavia (“ICTY”) rendered its judgememntdaordered that Jovica Stadigind Franko
Simatovi be retried on all counts of the indictment agaith&m® The retrial before the Trial

Chamber commenced on 13 June 2017.

3. On 2 February 2017, the Trial Chamber decided nait lthe Prosecution’s evidence
primarily to the evidence that was presented dutirg original triall The Trial Chamber also
decided that, in limited or exceptional instandbs, Prosecution may be permitted to present new
evidence, including when the new evidence: (i) thayhecessary as evidence presented during the
original trial has subsequently become unavailalle to circumstances outside the Prosecution’s

control; or (ii) was unavailable during the origit@al and appeal proceedings, could not have been

! Order Assigning Judges to a Case Before the Appealsi@tal5 October 2018, p. 1.

2 Motion, paras. 1, 2, 15.

% Stanisé Defence Response to Prosecution Motion for Enfoergrof Order for Retrial, 17 October 2018 (“Stahisi
Response”); Simato#i Defence Response to Prosecution Motion for EnforcementOdfer for Retrial,
17 October 2018 (“Simato¥iResponse”). StaniSiapplies for an extension of 743 words to the word limit far hi
response, arguing that the subject matter of the Motionvel and of considerable importan&eeStanis¢ Response,
para. 5. The Prosecution does not object and the Appbalslter considers the Stanig&sponse as properly filed.

* Prosecution Consolidated Reply to Defence Responses ta@ioseMotion for Enforcement of Order for Retrial,
25 October 2018 (“Reply”). On 1 November 2018, Sténiged a request for leave to file a sur-reply, whitie
Prosecution opposes. Stabifequest for Leave to File Sur-Reply in Relation to Rratsen Motion for Enforcement
of Order for Retrial, 1 November 2018 (“Statiflequest for Sur-Reply”); Prosecution Opposition to Stafgiquest
for Leave to File Sur-Reply in Relation to Prosecutiootibh for Enforcement of Order for Retrial, 5 November 2018.
5 Prosecutor v. Jovica Staniand Franko Simatoyj Case No. IT-03-69-A, Judgement, 9 December 20$Ea(iist
and Simatovi Appeal Judgement”), paras. 129, 131.

® Transcript 13 June 2017 p. 2.

" Prosecutor v. Jovica Stani$and Franko Simatoyj Case No. MICT-15-96-PT, Decision on Stafi&iRequest for
Stay of Proceedings, 2 February 2017 (“Impugned Decisipaltas. 23, 27.

Case NoMICT-15-96-AR.Misc 14 December 2018



discovered through the exercise of due diligennd,its admission is in the interests of jusic@n

9 February 2017, the Prosecution requested ceatiific to appeal the Impugned Decision to the
extent it limits the evidence during the retriainpairily to the evidence that was presented during
the original tria® The Trial Chamber denied the request on 1 Marchv 28tating that granting
certification to appeal a decision on the admisigfbof evidence has to be the absolute exception,
and, finding that, in the present circumstances,lthpugned Decision “does not involve an issue
that would significantly affect the fair and exptalis conduct of the proceedings or the outcome of
the trial or is one where immediate resolution iy Appeals Chamber may materially advance the
proceedings.]‘o Subsequently, the Trial Chamber denied Prosecugquests for certification to
appeal,inter alia, decisions that relied on the Impugned Decisiordémying the admission of

evidence that was not presented in the original.'tfi

4, The Prosecution submits that the Appeals Chamberjurisdiction over the Motiof? It
further submits that the Trial Chamber erred initiimg the evidence the Prosecution may adduce
during the retrial as the Appeals Chamber did mos@lwhen ordering the retrigl The Prosecution
requests that the Appeals Chamber “enforce ther dadteretrial and order the Trial Chamber to
determine the admissibility of evidence in a manthat is consistent with fair trial principles,
applicable jurisprudence and the Rul&sStanisé and Simatovi respond that the Motion should
be found inadmissible as it seeks appellate rewkwgsues which are not subject to appeal as of

right and for which certification to appeal has rmmen granted Alternatively, Stanigi and

8 Impugned Decision, para. 23ee also Prosecutor v. Jovica Stahi@hd Franko Simato¥j Case No. MICT-15-96-
PT, Decision on Prosecution Submission in Relation to the G&@snLimitation on New Evidence, 31 May 2017,
para. 3.

° Prosecutor v. Jovica Staniiand Franko Simatoyj Case No. MICT-15-96-PT, Prosecution Motion for
Reconsideration or, in the Alternative, Request fertiication to Appeal and for Urgent Stay of the Bmn Limiting

the Presentation of Evidence at Trial and for Abeyaideecisions On Motions Pending Reconsideration or Appeal,
9 February 2017, paras. 1, 2, 22.

19 prosecutor v. Jovica StaniSiand Franko Simatoyj Case No. MICT-15-96-PT, Decision on Requests for
Certification to Appeal Decision on Stardisi Request for Stay of Proceedings, 1 March 2017, pafad 3.

1 SeeProsecutor v. Jovica Staniand Franko Simatowj Case No. MICT-15-96-T, Decision on Prosecution Request
for Certification to Appeal Decision on Prosecution Motion Admission of Evidence of RFJ-037 Pursuant to Rule
111, 1 May 2018 (confidential), paras. 9, P8psecutor v. Jovica StaniSand Franko Simatoyj Case No. MICT-15-
96-T, Decision on Prosecution Request for Certificatmppeal Decision on Prosecution Motions for Admission of
Evidence Pursuant to Rule 112, 16 May 2018, pp. Rr8secutor v. Jovica StaniSand Franko Simatowj Case No.
MICT-15-96-T, Decision on Prosecution Consolidated Rsgiéer Certification to Appeal Decisions on Prosecution
Motions for Admission of Evidence of RFJ-040 and RFJ-104 PursoaRule 111, 26 September 2018, pp. 1, 2;
Prosecutor v. Jovica StaniSand Franko Simatoyj Case No. MICT-15-96-T, Decision on Prosecution Reqigest
Certification to Appeal Decision on Prosecution’s Firstcddel, and Third Omnibus Motions for Admission of
Evidence Pursuant to Rule 111, 2 October 2018, pp.Fro8gcutor v. Jovica StaniSand Franko Simatoyj Case No.
MICT-15-96-T, Decision on Prosecution Request for iiestion to Appeal Decision on Prosecution Fourth Omnibus
Motion for Admission of Evidence Pursuant to Rule 111, 5 Ndea2018, pp. 1, 2.

2 Motion, paras. 2-5.

13 Motion, paras. 1, 4, 6, 7, 10.

14 Motion, para. 15.

15 Simatovi Response, paras. 2-6, 10, 17, 18; Stam#isponse, paras. 1, 2, 6-12.
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Simatovi contend that the Motion should be dismissed onntiegits'® The Appeals Chamber

proceeds to determine whether the Motion is adbiesswhich is a threshold issue.
II. DISCUSSION

5. The Prosecution submits that the Appeals Chambesr“imberent jurisdiction over the
enforcement of its orders and any decisions reudasea consequence thereof” and argues that, in
the circumstances of this case, it has “the resbilits to ensure proper implementation of its

[order for retrial]”’

The Prosecution further asserts that the Appeh&r®er’'s competence is “a
corollary of the well-established principle thae tiatio decidendiof Appeals Chamber decisions is
binding on [t]rial [c]hambers*® In the Prosecution’s view, the Appeals Chambaentsrivention is
required at this stage, more so because the THah®er has not yet pronounced itself on what

evidence the Defence may presént.

6. In their respective responses, Stana&id Simatowi argue that the Motion should be found
inadmissible because no appeal lies as of rightHerImpugned Decision and its application in
subsequent decisions and because the Trial Chaddmed requests for certification to appeal

these decision®.

7. The Prosecution replies that the Appeals Chambejjuresdiction over the enforcement of
its own order for retrial, and that the interestgustice and judicial economy mandate that the
Appeals Chamber address this issue now ratherahtre appeal stage when it would be too late

for an effective remed$t

8. The Appeals Chamber finds unpersuasive the arguthanit has inherent jurisdiction over
the Motion in view of the framework in the Rulesncerning appeals during trial, including

retrial ? In this instance, the Appeals Chamber of the I@F¥ered a retrial on all counts of the

16 Simatovi Response, paras. 2, 7-9, 11, 16; Stam&sponse, paras. 1, 4, 13, p. 10. Stamigther requests that the
Appeals Chamber qualify the Motion as frivolous or amsabof process, or that it remit the matter to the Trial
Chamber to decide whether it can be so qualified, andttbatition the ProsecutioBeeStanis¢ Response, para. 30,
p. 10.

17 Motion, paras. 2, eferring toln Re. André NtageruraCase No. ICTR-99-46-A28, Decision on Motion for Leave
to Appeal the President’s Decision of 31 March 2008 an@#wision of Trial Chamber 11l Rendered on 15 May 2008,
11 September 2008, para. Bee alsdReply, paras. 2, 3.

18 Motion, para. 3.

19 Motion, paras. 4, 5; Reply, para. 4.

20 Simatovi Response, paras. 2, 3, 7-9; Sta&nk&sponse, paras. 1, 2, 6, 12, p. 10.

21 Reply, paras. 2, 4, 7.

22 The jurisprudence the Prosecution invokes to support its argumetiighppeals Chamber has inherent jurisdiction
to determine whether the Trial Chamber has correctly imghéed its order for retrial concerns interlocutory appeal
decisions where the Appeals Chamber of the ICTY was fdyopeized of a matter because it concerned an appeal as of
right or the appeal had been certifi€keMotion, para. 3referring to Prosecutor v. Vojislav Seselfase No. IT-03-
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indictment® and the retrial is underway before the Trial Chamf@@he Motion only challenges a

limited aspect of the retrial proceedings: the lgmed Decision and its application in subsequent
decisions concerning the admission of evidéfic@onsequently, the Motion can be only properly
characterized as an interlocutory appeal of dewssitaken during the retrial concerning the

admission of evidenc®.

9. The Appeals Chamber observes that the Rules dprowide for interlocutory appeal as of
right of a decision taken by a trial chamber contey the admission of evidence. Furthermore,
pursuant to Rule 80(B) of the Rules, decisions gy trial chamber, other than those for which
appeal as of right is provided in the Rules, artheuit interlocutory appeal save with certification
by the trial chambe®® Consequently, appellate review of decisions rdlate the admission of
evidence is limited to where the issue arises imgarlocutory appeal certified by a trial chamber

or in an appeal against a conviction or acqufttal.

10.  As noted above, the Trial Chamber has denied tbgefeution’s request to certify for appeal
the Impugned Decision as well as subsequent desidiwat relied on it in denying admission of
certain evidencé® In the absence of certification to appeal, thesBecation may only challenge the

Impugned Decision and the subsequent decisionsnimagpeal from judgement. While the

67-AR65.1, Decision on Urgent Prosecution Motion for Erdorent of Decision on Revocation of Provisional
Release, 22 May 2015 (confidential), paras. 6Rmhsecutor v. Ante Gotovina et ,alCase No. IT-06-90-AR73.3,
Decision on Joint Request of Ante Gotovina and Mladen kfafér a Writ of Mandamus, 27 March 2009, para. 5.
Likewise, the Appeals Chamber considers that the basis o \apjeellate jurisdiction was exercised by the Appeals
Chamber of the International Criminal Tribunal for Rwantd&TR”) in In Re. André NtageruraCase No. ICTR-99-
46-A28, is inapposite as the applicant in that proceeding hadaoorrse to challenge the relevant decisions after his
acquittal, whereas the parties to this retrial mak sekef through appeal from the Trial Chamber’s judgetmen

2 gstanisit and Simatovi Appeal Judgement, paras. 129, 131.

24 SeeMotion, paras. 1, 4, 7-15uprapara. 3.

% The Appeals Chamber observes that, in arguing that iae@amber has violated the order for retrial through the
Impugned Decision and its reliance on that decision in subsdlgudenying the admission of evidence not admitted in
the original trial, the Prosecution principally reliestaro decisions issued by the Appeals Chamber of the ICTY and
the ICTR adjudicating the scope of evidence allowable irtreakeSeeMotion, nn. 16, 17, 25, 28; Reply, nn. 5, 25,
referring to Prosecutor v. Tharcisse Muvunygase No. ICTR-2000-55A-AR73, Decision on the Prosesufgppeal
Concerning the Scope of Evidence to be Adduced in the RétiaMarch 2009 (Muvunyi Decision of 24 March
2009"); Motion, nn. 24-26, 29, 31, 35; Reply, nn. 5, 16+&8erring to Prosecutor v. Ramush Haradinaj et,aCase

No. IT-04-84-bis-AR73.1, Decision on Haradinaj's Appeal oo of Partial Retrial, 31 May 2011Hdradinaj et al.
Decision of 31 May 2011"). However, in both instances, the agletrial chamber had certified the issue concerning
the scope of the retrial for appellate revi&eeHaradinaj et al.Decision of 31 May 2011, para. MuvunyiDecision

of 24 March 2009, n. 2.

% See alsdrule 79(B) of the Rules (concerning certification to appéth respect to preliminary motions).

27 Cf. Prosecutor v. Rasim DéJiCase No. IT-04-83-Misc.1, Decision on Prosecution’sedd, 1 November 2006, p. 3
(considering that the Appeals Chamber of the ICTY has naénbauthority to intervene in an interlocutory decision
of a trial chamber not subject to a right of appeal andhiclwcertification to appeal has been deni&g#e also Pauline
Nyiramasuhuko v. The Prosecut@@ase No. ICTR-98-42-AR73, Decision on Pauline Nyirarheko’s Request for
Reconsideration, 27 September 2004, para. 10 (noting théiceéon of an appeal has to be the absolute exception
when deciding on the admissibility of the evidence, and thaffitst and foremost the responsibility of trial chambers,
as triers of fact, to determine which evidence to aduoniing the course of the trial).

% See suprgara. 3.
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Prosecution asserts that the alleged error musbiyected now to forego possible prejudice to the
Accused and because no effective remedy would @xisappeal from judgement, the Appeals

Chamber disagrees. It will be open to both the é&raison and the Accused to appeal the relevant
decisions of the Trial Chamber in an appeal frodggment during which they may also seek to
admit additional evidence pursuant to Rule 14zhefRules, including any evidence that they may

contend was erroneously excluded by the Trial Cleamb

11. For the foregoing reasons, the Appeals Chambersfitiie Motion inadmissibl€.

Accordingly, the Appeals Chamber will not addrdss Motion on the merits.
[ll. DISPOSITION

12. Based on the foregoing, the Appeals Chantl&MISSES the Motion.

Done in English and French, the English text beiathoritative.

Done this 14 day of December 2018,
At The Hague, Judge Theodor Meron
The Netherlands Presiding Judge

[Seal of the Mechanisrh

2 In view of the disposition, the Appeals Chamber findsnitaecessary to consider the sur-reply filed in connection
with the Stani&i Request for Sur-Reply and dismisses the litigation cairogits admissibility as moot. The Appeals
Chamber further denies StaidiSirequests to qualify the Motion as frivolous or as an abfipeocess or to remit such
issues for determination by the Trial Chamber.
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