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1. I. Lee G. Muthcga. Judge of the International Residual Mechanism for Crimina l Tribunals

("Mechanism") and a Single Judge in this case, I am seised of a motion filed by Eliezer Niyitegeka

on 21 December 2015. requesting access to materia l related to witnesses who testified before the

International Crimina l Tribunal for Rwanda C" ICfR") in the case of The Prosecutor v. Elieter

Niyitegeka.2 The Prosecut ion filed its response oppos ing the Motion on 4 Janu ary 2016 .3 Niyitegeka

submitted a reply on 8 Jan uary 2016. which was fi led on 23 January 20 16.4

1. BACKGROUND

2. Niyitegeka was the Minister of Information in the Rwandan Interim Government in 1994.5

On 16 May 2003. Trial Chamber I of the ICTR ("Trial Chamber") convicted Niyitegeka of

genocide. conspiracy to commit genoc ide, direct and public incitement to commit genocide, and

murder, extermination, and other inhumane acts as crimes against humanity." The Trial Chamber

sentenced him to imprison ment for the remainder of his life.1 On 9 Ju ly 2004. the ICTR Appeals

Chamber dismissed Niyitegeka's appeal against his convictions in its ent irety and affirmed his

sentence." Niyitegeka is currently serving his sentence in the Koulikoro Detention Unit in Mali.9

3. On 6 November 2014, the Appe als Cha mber of the Mechanism ("Appeals Chamber")

dismissed Niyitegeka's request for the assignment of counse l for the purpose of assisting him with

the preparation of a poten tial request for review.!'' On 1 April 20 15, Niy itegeka filed a request for

I Order Assigning a Single Judge to Consider a Request, 12 January 2016, p. I.
1 Urgent Request for Orders Relating to Prosecution Witnesses, 21 December 20 15 (public with public and confidential
annexes) ("Motion"), para. 14, pp. 8,9.
) Prosecution Response to Niyitegeka's Urgent Request for Orders Relating to Prosecution Witnesses ("Response"),
4 January 2016.
• Reply to Prosecution Respo nse to Niyitegeka's Urgent Request for Orders Relating to Prosecution Witnesses
("Reply"), dated 8 January 20 16, filed on 23 January 2016. Following informal consultations with the Registry, it
appears thaI a technical problem related 10 lhe receipt of submissions prevented the timely filing of the Reply, which
was submitted according to the transmission sheet on 8 January 2016, until 23 January 2016. In view of these
circumstances and the importance of hearing Niyitegeka on this matter, I consider it in the interests of justice 10 accept
Ihe Reply as validly filed and to consider it.
S The Prosecutor v, EM l.er Niyi/egeka. Case No. ICfR·96· 14-T, Judgement and Sentence, 16 May 2003 (' 'Trial
Judgement"), para. 5: Elilu ,. Niyitej(e/(a v. The Prosecutor, Case No. ICTR-96-14-A, Judgement, 9 July 2004
~"Appeal Judgement"), para. 3.

Trial Judgement, para. 480.
1 Trial JUdgement. para. 502.
~ Appeal Judgement, para. 270.
~ See The Prosecutor v. Elieu r Niynegeka, Case No. ICTR·96-14, Decision on the Enforcement of Sentence,
5 December 2008, p. 3.
10 Eliezer Niyilegeka v. The Prosecutor. Case No, MICT-12-16-R, Decision on Niyitegeka' s Request for Assignmenl of
Counsel, 6 November 2014, paras. 3, 11, 14. The ICTR Appeals Chamber has also dismissed Niyitegeka's five previous
requests for review on 30 June 2006, 6 March 2007, 23 January 2008, 12 March 2009, and 27 January 2010,
respectively. See Eliher Niyitegeka v. The Prosecutor, Case No. ICTR·96·14·R, Decision on Request for Review,
30 June 2006: EUezer Niy;tegeka v. The Prosecutor, Case No. ICTR-96-14-R, Decision on Request for
Reconsideration of the Decision on Request for Review, 21 September 2006: Eliher Niyi/el:eka v. The Prosecutor,
Case No. ICTR·96- 14-R, Decision on Request for Review, 6 March 2007; Eliher Niyitegeka v, The Prosecutor, Case
No. ICTR-96-14· R, Decision on Request for Clarification, 17 April 2007; Eliher Niyilef/,eko v, The Prosecutor, Case
No. ICTR-96-14-R, Decision o n Third Request for Review, 23 January 2008; Elieur Nryitegeka v, The Prosecutor,
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1233
review in which he also renewed his request for the assignment of counsel." On 13 July 2015. the

Appeals Chamber granted Niyitegeka's renewed request for ass ignment of counsel in view of the

particular complex ity of one of his grounds of review, dismissed the remainder of the request for

review as premature, and directed the Registrar to assign Niyitegcka cou nsel 10 assis t him in

relation [ 0 his request for review."

II . SUBl\t1SSIO;o;S

4. Niyitegeka seeks informa tion and access to material related to the 12 Prosecution witnesses

- namely Prosecuti on Witnesses OAF. GGD, GOH. GGM, GGO. GGR. GOV. GGY, GHA. OK,

HR, and KJ - who testified against him before the ICfR.' 3 In particular. Niyitcgeka requests a list

of all other cases in which these witnesses have testified as well as their corresponding pseudonyms

in those cases and the disclosure of all statements, exhibits, and transcripts re lated to the witnesses

appearances in other trials .l~ Niyitegeka also alleges that his Counsel has not been provided with

the complete case file , inc luding any evidence given by the Prosecution witnesses prior to and after

his trial. ls He further argues that any such evidence serves a legitimate forensic purpose as it "can

provide leads to impeach [the] evidence" of the Prosecution witnesses and is therefore likely to

materially assist him in hi s investigation into possible new facts which may warrant review of his

conviction. 16 Niyitegeka argues that such material constitutes poten tially excul patory evidence

pursuant to Rule 73 of the Rules of Procedure and Evidence of the Mechanism ("Rules"). 17

Niyitegeka adds that he has already requested disclosure of Rule 73 material from the Prosecution

and that his request in this regard is still pending. III

5. In addition, Niyitegeka requests that his counsel be allowed 10 interview the Prosecution

witnesses in his case in order to establish whethe r they have provided state ments to other courts or

Case No. IcrR-96- 14-R, Deci sio n on Founh Reques t for Revie w, public redacted version. 12 Mar ch 2009 ; Elii ur
Niyif~gtkJJ v. Th~ Prosecutor, Case No. ICTR-96-14·R, Decisio n on Motion for Clarification. I July 2009 ; £Jit ter
Niyj/~gtkJJ v. Th~ Prosecutor, C ase No. ICTR-96-14 ·R, Decision on Fift h Req uest for Review , 27 January 2010 (pUblic
redacted ve rsion ); Elii zu Niyi/t gd JJ V. Tht Prosecutor, Case No. ICfR-96- 14-R, Decision on M()(ion for
Reconsideration of Fiflh Review Decision, 25 Marc h 20 10 .
n Rt C/uitt en ri visiOtl du jugt~fIJ d 'Eliizu Niyi/~~du. - (Ar/k k s 19 ~/ 24 dll S/o'ut du MTPI; orlicf~ /46 du
Rirlt~,u du MTP /), I Apri l2015. An English translalion was filed on 19 May WIS.
n Decision on Niyilegek a' s Request for Review and Auignmenl o f Counsel . 13 July 2015 . para s. 12·14 .
1\ Motion. paras. 23. 32. ]1 . pp . 8-9.
•• Motion. paras. 37, pp. 8-9.
I' MOIion, para s. 7. 24; Reply, paras. 4-5, 13.
16 Motion, paras. 35. 36. Su 0 /$0 Reply , paras. 6-8 .
I'MOIion, paras . 32, 34; Reply , para. 16. Niyitegeka adds that lhe exculpa tory neture of this evidence was recog nized
by the ICTR Appeals Chambe r and the Prosecution "was blamed" for net d isclosing u. S~t Monon, para , 33 ; Reply,

~~~~~, paras. 8- 11. Niy itegeka furlher submits thai since the witnesses used differen t pse udonyms in ot her cases
before the ICTR , the: Prosecunce is in a better positio n to furnish him with the relevan t infor matio n. St't Merio n,
paras. 25-31: Reply, para . 10 .
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entities and for approp riate orders in the event that they refuse to meet with his team and provide

this Informauon."

6. The Prosecution responds that Niyitegeka fails to estab lish a legit imate forensic purpose for

accessing this materiat." T he Prosecution argues that Niyhege ka has not demonstrated the required

nexus between his case and other ICfR cases." T he Prosecution further submits thai Niyitegeka is

not entitled to indiscrimi nate disclos ure of all accounts given by the witnesses who appeared in his

case subsequent 10 the conclusion of his trial, and that, as far as potentially exculpatory evidence is

concerned. such evidence has already been disclosed to Nlyuegeka." The Prosecution also submits

that it has informed Niyitegeka of its current effort s to ascertain whether it has additional potentially

exculpatory material in its possession, and that, therefore, Niyitegeka' s request is prema ture.2)

Finally, the Prosecut ion opposes Niyitegeka' s request to interview the Prosecution witnesses as

unfounded and exceeding the scope of the terms on which Counsel was appointed."

7. In reply, Niyitegeka submits that, on several ocasions, the Prosecut ion has failed to com ply

with its disclosure obligations which, in his view, raises concerns as to its ability to properly

determine the potentially excu lpatory nature of the reques ted material. 2S Niyitegcka further

contends that the Prosecution' s restrictive interpretation of the tenu s of the appoi ntment of counsel

to assist with the preperation of the review application is unwarranted."

Ill. APPLICABLE LAW

8. Pursuant to Rule 86(F) of the Rules, protective measures ordered in proceedings before the

ICTR continue to have effec t mutatis mutandis in any other proceedings before the Mechanism

unless and until they are rescinded, varied or augmented. In accordance with the settled

ju risprudence of the ICfR and ICTY, a party is entitled to seek material from any souree , including

from another case before the ICTR, to assist in the preparation of its case." Where a party requests

19 Motion, paras, t4, 40, 41, pp. 8, 9. Niyitegeka annexes a questionnaire to be provided to w nnesses who refuse to
mee t with mem bers of his Defe nce team . See Monon, Annex V. See ulso Reply, paras. 2 1-23 .
10 Response, para. 3.
21 Response, paras. S-6, 11.
21 Response, paras. 7-8
21 Response, para. 8.
1< Response. paras. 9-10 .
1~ Reply, paras. lS-20.
16 Reply, paras. 25-29 .
n Tharcisse Muvullyi v. The Prosecutor, Case No. ICTR-2()(X)·5:lA-A, Decis ion on ll dephonse Nizeyimanas Request
for Access to Closed Session T ranscripts, JI Mar ch 201 I ("Muvunyi Decis ion of 31 Mar ch 20 1 l"], para . 3, refe rring to
Protais Zigiranyirow v, The Prosecutor, Case No. ICTR -01-7J -A , Dec ision on Michel Bagaraga za 's Motion for
Access to Confidentia l Materia l, 14 May 2009 , para. 7 ("Zigim nyiraw Dec ision of 14 May 2009"). See Prosecutor v.
Jovica StaniIit and Franko Simatovic, Case No.IT-03-69-A & IT-04 -7S·T. Decision on Goran Had! ic 's Urgent Motion
for Access to Audio Recording s in the StanWt and Simulovi,' Case, 28 August 20 14 ("StaniIii ami Simatovic Decision
of 28 August 2014"), p. 2 and references cited there in.
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access to confidential material from another case, such material must be identified or described by

its general nature and a legi timate forensic purpose must be demonstrated." Consideration must be

given to the relevance of the material sought, which may be demonstrated by showing the existence

of a nexus between the requesting party's case and the case from which such material is sought.29

Further, the requesting party must establish that this material is likely to assist its case materially, or

that there is at least a good chance that it would.3o

IV. DISCUSSION

9. Niyitegeka has identified the material sought with sufficient precision by providing the

pseudonyms assigned to the Prosecution witnesses in his case and asking for access to other

material related to their testimony in other cases before the ICTR.)] That said, Niyitegeka has not

demonstrated a legitimate forensic purpose for receiving access to the requested material in other

trials conducted after the conclusion of his case. Given that the proceedings against Nlyitegcka have

been concluded, the only legitimate forensic purpose for obtaining access to this material is to

establish a "new fact" capable of constituting the basis for a review of Niyitegcka's convtcnons."

In this regard. Niyitegeka merely advances a broad and speculative assertion that any evidence

provided by the witnesses in other proceedings before the ICfR necessarily serves a legitimate

forensic purpose.n It follows from jurisprudence that the requesting party may not engage in a

"fishing expeduion'';" In the absence of more particularized submissions, the mere fact that

witnesses may have testified in more than one case does not necessarily reflect that their evidence is

relevant to establishing a "new fact" in the context of review proceedings, or demonstrate that any

related material may be of material assistance to the preparation of a review application.

Accordingly. Niyitegeka has failed to demonstrate a legitimate forensic purpose for receiving

access to the requested material in other trials conducted after the conclusion of his case or for

interviewing the Prosecution witnesses in his case.

n Muvunyi Decision of 3 1 March 2011, para, 3; Stanilit and SimalOvh' Decision of 28 Aug ust 2014. p. 2.
19 Muvutlyi Decision of 31 March 201 t , para. 3; Zi/(irutlyiroW Decision of 14 May 2009, para. 7. See atso Stonili,' and
Simatovic Decision of 28 August 2014, p. 2.
~ Muvunyi Decision oD I March 2011, para. 3; 7ig irunyiraw Decisio n of 14 May 2009. para. 7.
I I See Motion, paras. 23, 37.
11 see Georges Anderson Nderubumwe Rutugunda v, The Prosecu tor, Case No. ICTR -96,J-R, Decision on Georges
A. N. Rutaganda' s Appeal against Decis ion on Request for Closed Session Testimony and Scaled Exhibits,
22 April 2009, para. 16. See also Prosecuto r v. Jeon de Dieu Kamuhanda, Case No. MICT-13-33-R86.2, Second
Decision on Motion for Access to Confide ntial MateriaJ from the Nshogota Case. 9 Nove mber 2015, para. 5.
)) Motion, paras. 35-36.
:4 See Prosecutor v. Dragomir MiloJevic, Case No. IT-98-291l-A, Decision on Radovan Karadnc's Motion for Access
to Confidential Material in the Dragomir MiJole vic Case, 19 May 2(X)9. para. I I, referring 10 Prosecu tor v. {nver
Hadt;hasanovic el 01.. Case No. IT·0 1-47-AR73. Decision on AppeaJ from Refusal to Grant Access to Confidentia l
Material in Another Case, 23 April 2002, p. 3.
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10. With respect to Niyitegeka' s reques t for material related to the witnesses' testimony given in

other ICfR cases prior to his trial. it follows from Rule 66(A)(ii) of the ICTR Rules of Procedure

and Evidence that copies of the statements of all Prosecution witnesses which were intended to be

called at trial shou ld have already been disclosed to Niyitegeka 60 days before the dale set for trial.

This material should have included transcripts of all previous testimony of the witnesses in other

cases before the ICfR in the event that they had previously appeared in another case. To the extent

that Niyitegeka has not yet received full access to the complete file in his case, it should be recalled

that in order to carry out their duties in full, counsel recogn ized, assigned, or appointed by the

Registrar as acting for an accused or convicted person must, in principle, au tomatically have access

to the complete record of the proceedings to which their c lient is entitled .3S Accord ingly, the

Registry is expected to provide Niyltegeka' s newly assigned Counsel with access to such a

complete record, without the need, excep t in exceptional circumstances, of any judicial order.

11. Furthermore. under Rule 72(D) of the Rules, the Prosecution has the duty to disclose to the

defence any additional evidence or material which should have been disclosed earlier as soon as it

is discovered and has a positive and cont inuous obligation to disclose potentially exculpatory

material in accordance with Rule 73(E) of the Rules. The Prosecution has already indicated that any

such material has been previously disclosed and that, in any case, it is conducting a review of the

material in its possession to identify if any additional material should be disclosed. As it relates to

Niyitegeka' s current request for disclosure, there is no reason to doubt, in the circumstances of this

case, that the Prosecution is complying with its continuous disclosure obligations in good faith in

relation to this renewed search, notwithstanding any previous findings that it has breached on

occasion its disclosure obligations. In this regard, the Prosecution is reminded that it is expec ted to

act in good faith and co mply with its positive and continuous disclosure obligations under the

Rules, which is essential to the fair administration of justice .

.1.' See Prosecutor v. Au/:u51in NRiruhaLWure, Case No. MICT· 12-29, Decision on Request for Access,
16 September 2015. p. 2, ref erring tu Prosecutor v. Rodoslav Braanin, Case No. MICT-13-48, Decision on Request
for Access, 3 August 201 5, ~. I; The Prosecutor v. Jean de Dieu Komuhanda, Case No. MICT-IJ -33, Decision on
Request for Access, 25 June 2015, paras. I I , 14.
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V. DISPO SITION

12. For the foregoing reasons, the Motion is DISMISSED,

Done in English and French, the English version being authoritative.

1229

Done this 29th of January 2016,
At Arusha,
Tanzania.

,

,
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