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1, These appeals concezn a part-heard tial in which ona of the threa judges of the
Trial Chamber was not re-clected; they present an issue as to whethdr the case should
continue or be heard aftesh, with a substitute judge being assigned in lisy of the ourgoing
judge. That being the jssue conmon to all of the appeals, a single decision is being given.
The matier arises this way:

* In . dtO -

" 2. The joint trial of Panline Nyiramasshuko, Arséne Shalom Ntahobali, Syivain
Nsahimana, Alphonse Nteziryayo, Joseph Kenyabashi snd Elie Ndayambje (the “Burare
mial”) started ou 12 June 2001 in Trial Chamber I before Tudge Wiliam H. Sekule,

N Presiding, Judge Winston C. Matanzima Maquta and Judge Arlette Ramaroson. Ap the

elections of the Tribunal's judges by the General Assembly of the United Nativas on 31
Tarmaary 2003 for the new mandate beginning on 25 May 2003, Judge Magqutu was not re-
elected; the last day of his tenm of office was 24 May 2003, There ars no alternate Jjudges.
On 26 March 2003, Judge Navanethem Pillay, then President of the Tribunal, wrote to
the Security Council of the United Nations to request the Security Council, among other
things. to extend Judge Magutu’s term at the Tribunal in order to engble him to finish the
trial of the Burare, the Bamubanda and the Kajelijeli cases. In the meantime, President
Pillay asked the varions Defence Counsel in the Butare trial whether they would give
their consent to the possible substitution of a new judge to replace Judge Magutu for the
purposes of continuing that trial, In their responses to Judge Pillay, none of the accused
gave their consent. On 19 May 2003, the Security Council adopted Resolution 1482, inter
alia, extending Judge Maqutw’s term of office for purposes of finishing the Kamuhanda
and Kajelijeli cases but not the Butare tral, On 21 May 2003, the Presiding Judge of the
Butare trial reported to Prasiéanl: Pillay that, as of 24 May 2003, Judge Maguty weuld be
umable to sit in the Butare trial, Twenty-thres prosecution withesses had already testified.

3. On 27 May 2003, Rule 15bis was amended. A new Paragraph (D) empowered the
remaining judges of a Ttial Chamber, after the third judge was inter alia not re-elected, to
decide o continue the proceedings with a substitute judge, if, taking all the circumstances
info account, they determined unanimoeusly thar doing so would serve the interésts of
Justice; that provision would apply where the accused did pot consent to a continuation of

Joint Case n*TCTR-98-42-A15bis 2 24 Septemnber 2003
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the bearng with a substitute Judge, such consent being required afeer the oOpening
statements provided for in Rule 34 or the begimning of the presentation of evidence
pursuait to Rule 85, both of which events had happened in this case. On 6 June 2003,
Judge Mgse, who had been elected President of the Trbunal on 26 May 2003,
acsordingly wrote to the parties enguiring whether they would be willing to reconsider
their position and consent w 4 continuation of the Iial with & substitute judge. In
response, the Defeace Counsel for the Acensed Sylvain Nsabimana and the Prosecution

" .w indicated their comsent to continuve the trial with a substitute judge. The remaining
Defence Counsel reiteratad their cliepts’ withholding of consmt for the continuation of
the frial with a substiets judge. »

N 4, Teking into account the varions submissions of the parties as to whether it would
be in the interests of justice to continue the trial with 2 substitate judge under the new
Rule 155is (D), the Trial Chamber, constituted of Judge Sekule and, Jodge Ramaroson,
decided the following in its “Decision in the matter of proceedings under Rujs 15bis (D)
on 15 haly 2003 (the “Impugned Decision™):

* The Trial Chamber, as constiruted by the two judges, had jurisdiction to determnine
the applicability of the new Rule 15515 to the Buzare tial.!

* The ability of an accused ugder e old Rule 15bis to withhold consent and thus to
foree the recommencement of a part-heard case did not amount to a substaniive
right An “Accused had no vesred Tight in the purely procedural ability, now

B superseded, to withhold consent and force recommencement of the trjal? In
" consequenca, the rights of ag accused in the pending trial would not be prejudiced
by the retroactive apphcauon of the new Rule 1 551y,

* Even if the right to withhold consent were 2 substantive right, the retroactive
operation of the new provision to the tdal did pot prejudice the rights of an
accused in the frial, This was so because the right to withhold consent had to be
considered in the context of the othar interests of justice, The interests of Jjustice

! Impugned Decision, paras. 1+10.
? Imptigned Decision, para. 26, Ses also parag, 1125,

Joint Case u'ICTR-98-42-A1Sbis 3 24 Septarnber 2003
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showed that it was correct to cuntinne the cage with a substitute judge within the
terms of the new provision,

* In reaching this conclusion, acconnt wag taken of the need for g speedy trial, the
willingness of the Defence 10 proceed in other cases, the absence of comaent in
this case, the intarests of the victims and witnesses, the financial cogts and other

3
matters,

' w3 In firtherance of Rule 15bis (D) and (), five of the six accused filed appeal
against the Impugned Decigion on 21 and 22 July 2003 (the “Accused” or the
“Appellants”).* The Appeflantss submit, as more fully set out below, that the Trial
Chamber commitred an errer of law by deciding noanitously that it servés the interests
of justice fo continue the trial with 2 substiiite judge in terms of the new Rule 15bis(D)
on the basis of the existing wial record and decisions in the case. They request the -
Appeals Chamber inter alia o arder a trial de novo,

8. The Prosecntion filed the “Prosecutar's Response to the appeals by
Nyiramasuhuko, Ntahobali, Niteziryays, Kanyabashi and Ndayambaje of the Decision by
the Trial Chamber i the martter of proceedings under Rule 15bis (DY on 31 July 2003
(“Prosecuter’s Response™). The Prosachtion Submits infer alia that the old Rule 15bis did
not cover the non-reelection of a judge and was therefore not applicable to the present
case. It frther argues that no prejudice xesults to the rights of the accused from the
application of the new Rule 15bis to the present case and that the Trial Chamber was
correct in finding that it was in the interests of justice to continge the proceedings in the

" dase,

,: Impugned Decision, pasas, 33.34,

“Avis d’dppel de Pauline Nyiramasuhuko de la ‘Decislon in the maiter of proceedings under Rule
{3bis(D)" filed om 21 Tuly 2003 (“Nyiramasubuko's notice of gppeal™); “Acte d’appel de la “Decision in
the matter of proceedings under Rula 15bis(D)* darée dy 15 Juillet 2003, filed on 21, Joly 2003 by the
Accuscd Niahobali (“Ntahobeli's notice of appeal”); “Acte d'appel de la décivion intitulge ‘Decision in the
matter of procedadings under Ryle 5bistD)™ filed by the Accused Ndayambaje op 22 July 2003
“Ndayambaje's notice of Sppedl™), “Appel selon U'article 15 bis par.D) B) du Reglament de procédue ¢t de

‘prewve” flled by the Accused Kanyabashi on 22 July 2003 ("Kanyabashi noticc of apgeal™); “Appal par
Alphonse Ntzeriyayo de Ia décision 'Decision in the matier of progsedings under Ruls 15bis(D)’ randue
Ppar lus koncrables Juges Sakula, présidens et Ramaroson le IS juiller 2003 fled oq 22 July 2003
(“Ntzerdyayo's notice of Appeal™),

Yot Case n*ICTR-98-42-4 15bis 4 24 September 2003
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7. Four of the Appellants filed their Teplies ou 4 Angust 2003° The Accused
Neahobeli filed his “Répligue 2 la réponse du procureur & 'acze 4 ‘appel de la ‘Decision
in the magigr of proceedings under Rule ISHs(D)’ datée du 15 Juillet 2003” on § Angust
2003, which was four days ont of time.’ However, by his decision dated 22 August 2003,

the pre-appeal Judge In this case decided to suthorize the reply as validly filed.

E-M@EMM

8. The five Appellants made varions complaints in their notices of appeal and
veplies; the muin submijssions may be atthorized as follows:

* The two remaining judges, namely, Judge Sekule and Judge Ramaroson, emred in
law in holding that they had jurisdiction to decide whether the new Rule 15bis
was applicable to the present case.’ |

* They erred in law in finding that the old Rule 15bis did not create any substantive
right for the accused, that the application of the new Rule 15pis did not prejudice
the rights of the accused, and that therefore the new Rule applied reroactively to
the present oage. ?

‘ heed s “Réplique de Pauline Nyiromasuhuko 3 ‘Progecutor's Response to the appealy by Nyiramasuhuko,
o Nrahobali, Ntsriryayo, Kanyabashi and Ndayambaje of the Decision by the Trial Chamber in the matter of
proceedings under Rule 15bi3(D)™; “Répligue & la réponse du Procureur ‘Prosacutor’s Response to the
appeals by Nyiramasuhuko, Ntahobali, Nteziryeyo, Kanyabashi and Ndayambaje of the Decision by the
Trial Chamber in the matter of proceadings under Kuda 15bistDY" filed by the Acensed Ndayambaje;
“Répiique & la ‘Prosecutor’s Response 10 the appeals by Nyiramasuluko, Ntchobal Neeziryayo,
Kanyabashi ang Ndayambaje of the Dacision by the Tvial Chamber in the maiter af proceedings under
- Rule [5bistDY" fled by the Accusad Ntzeziryays aad “Répligus & la rdponge du Procurewr relativement &
L'appel selon V'article 15biy Par.D} B} du Raglerment da procédure et ds prauve” filsd by the Accused
yabaghi. : ’

The “Practice Directon on procedure for the filing of written submissions in appeal proceedings before
the Tribimal” dated 16 September 2002, provides in i paragraph 3 that the Appellent “may fils 4 1eply
within four days of the filing of the tesponss,”

7 Ses Nysramasuhoko's motice of fppeal, paras. 3-16; Nuhobali’'s uotice of appeal, paras. 14-26;
' Ndayambaje's notice of appeal, paras.$-10; Kanyabashi’s notice of appodl, paras. 15-28,

' See Nyiramasuhuko's notics of appeal, parss. 15-23; Ntshobali’s potice of appeal, paras,17-39;
Ndayambaje's zotice of appeal, pargs., 11-1%; Kanyabashi's norice af appeal, paras. 29.40; Nteziryayo's
notice of appeal, paras, [3-31.

JToinr Case n'TCTR-98-42-A 15bis 5 24 Soptoraker 2002
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* They erred in law in deciding that it served the interests of justice to continue the
Butare wial with a substitate judge on the basis of the existing trial record and
decisions in the case.?

Thése submissions will ba subsnmned in what follows, But fixst it will be convenient to set
out the applicable provisions.

. relevant Rules cedure and Eviden

Rule 6: Amendmgnt of the Rules {as it reads prior to and post 27 May 2003)

(A)  Proposals for amendment of the Rules may be made by a Judge, the
Prosecutor or the Registrar and shal! be adopted, if agreed to by not less than ten
Judges at a Plenary Mecting of the Tribunal convened with netice of the proposal
addressed to all Tudges.

(B) An amendment of the Rules may be adopted otherwise than as stipulated m
Sub-Rule (A) above, provided it ig approved unanimously by any appropriate
means either done in writing ar confirmed in writing,

(C)  An amendment shall enter into force immediately, but shall not operate to
prejudice the rights of the accused in any pending case.

Rude 14 big(as it read prior to 27 May 2003)

The members of the Tribunal shall continue to discharge their duties until their
Pleces have been filled. Though teplaced, they shall fnish any cases which they
may have begun,

Rule 14 bés (as it reads sipee 27 May 2003)

The members of the Tribunal shall continue to discharge thejr duties until their
places have been filled,

Rule 15 bis : Absence of 2 Judge (as it read prior to 27 May 2003)
(A It o

® Scc Nyitamasuhuko's notice of appesl, paras 24-50; Nrahobali’'s notlee of ' ;

: ] ' appeal, paras,40-58
_Ndslzyambaje’s votice of appeal, paras. 16-35; Kanyabashi's notice of appeal, paras.43-51; Nmziryayo';
ootic of appol, paras.32-38.

Joint Case n'ICTR-08-42-A155ix 6 24 September 2003
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() a Judge is, for iliness or other wrgent personal reasons, or for reasong of
anthorised Tribunal business, mable tg continge sitting i & part-heard
case for a period which is likely to be of short duration, and,

(i) the remaining Judges of the Chamber are satisfied that it is in the
interests of justice to do so,

those remajning Judges of the Chamber may order that the hearing of the case
coutinue in the gbzence of that Judge for & period of not mora than five working

days.

B) I

(@) a Judge is, for illness or other vrgent personal reagons, or for reasons of
authorised Tribunsl Q‘usiness, unable to continue sitting in 2 part-heard case
for a pariod which 5 likely to be of short duration, and

(i) the remaining Tndges of the Chamber are not satisfled that it is in the
interests of justice to arder that the hesring of the case continue in the absence
of that Judge, then

(a) those remaining Judges of the Chamber may nevestheless conduct
those oatters which they mre satisfied should be disposed of in the
intarests of justice, notwithstanding the absence of that Tudge, and

(b) the Presiding Judge raay adjourn the proceedings.

(C) I¥ a Yudge is, for any reason, unsbls to continue sitting in a part-heard case for
a period which is likely to be longer than of a short duration, the Presiding Judge
shall report to the President who may assign another Judge to the case and order
either a rehearing or continuation of the proceedings from that point. However,
after the opening statements provided for in Rule 24, or the beginning of the

Presentation of evidence pursuant to Rula 85, the continuation of the proceedings
can only be ordered with the consetit of the aceused.

(D) In case of {llness or an unfilled vacancy or in amy other similar circumstances,
the President may, if satisfied that it i9in the interests of justice to do so, authoriza
a Chamber to conduct routine mattess, such as the delivety of decisions, i the
absence of ons or more of its members,

Rule 15 bis : Absence of a Judge (as it reads since 27 May 2003)

(A I

() a Tudge is, for illness or other urgent personal reasons, or for reasons of
authorised Tribuna! business, unable 1o continue sitting: in a part-heard
case fot & period which is likely to be of short duration, and

(i) the remaining Judges of the Chamber are satisfied that it is in the
Interests of justice to do 50,

Joint Crse DICTR~98~42-A15bis 7 24 September 2003
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those remaining fudges of the Chamber rmay order thet the hearing of the case
continue in the absence of that Judge for 2 petiod of not more tham five working
days.

@) 1
(D a Judge is, for fness or other argent personal reasons, or for reasong of
authorized Tribunal business, unable to continus sitting in' a part-heard case
for 4 period which is likely to be of short duration, and

(ii) the remaining Judges of the Chamber are ot satisfied that it is In the
interests of justice to order that the hearing of the case continue in the absence
R of that Judgs, then

(2) those remaining Judges of the Chamber may nevertheless conduct
thosemanmwhichtheyarcsaﬁsﬁedshmldbedipposcdofinthc
interests of justice, notwithstanding the absence of that Judge, and

(b) the Presiding Judge may adjourn the proceedings.

(C) If, by reason of death, illness, resignation from the Tribunal, non-reelection,
noo-cxtension of term of office or for any other reason, a Judge is unable to
continlie sitting in a part-beard case for a period which is likely to be longer than
of a short duration, the Presiding Judge shall report to the President who may
assign another Judge to the case and order cither a rehearing or continuation of
proceadings from that point, However, after the opening statements provided for
in Rule 84, or the beginning of the presentation of evidence pursuagt to Rule 85,
the continuation of the proceedings can only be ordered with the consent of the
accused, except as provided for in paragraph (D).

{D) I, in the circumstancss mentioned in the last sentence of paragraph (C), the

accused withholds his consent, the remaining Judges may nonctheless decide to

continug the proceedings before a Trial Chansber with a substitute Judge if, taking

all the cireumstances into account, they determine unanimonsly that doing so

i wanld serve the interests of justics, This dacision is subject to appeal directly to a
- full bench of the Appeals Chamber by either . If no appeal js waken or the
Appeals Chamber affiuns the decision of the Trial Chambar, the President shall

assign to the existing bench a Judge, who, however, can join the bench only after
heorshchascerﬁﬁedrhatheurshchasfamiﬁaﬂaedlﬁmse]fmmrselfﬁﬂlﬂle

tecord of the proceedings. Only one substitution uader this paragraph may be

(E) Appeals under paragraph (D) shall be filed within saven days of filing of the
impughed decision, When such decision is rendered orally, this time-limit shalt
run from the date of the oral decision, unless

(1) the party challenging the decision was not present or represented when
the decision was pronounced, in which case the thme-limit shall mn from
the date on which the challenging party is notified of the aral decision: or

Joint Cage 0" TCTR-98~42-A15 bis 8 24 Seprember 2003
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(ii) the Trial Chamber has indicated that 8 written decision will follow, in
which case, the time-Bmit shall rug from fling of the written, decision,

& In caseofil]nessorantmﬁlledvacancyo:inany other similar circumstances,

the President may, if satisfied that it is in the intezests of justice to do so, authorise

a Chamber to conduet routine matters, such as the delivery of decisions, in the
' absencs of ane or meare of its members.

IV.  Preliminary considerations
~ _"

9. The Appeals Chamber will address two preliminary arguments, First, the
Appellants contend that the two, remaining judges in the Butare trial sat in the Plenary
which amended Rule 15bis on 27 May 2003 and that this impaired their impartiality. '
The argument overlooks the fact that judges can in a legislative capacity make rules
without prejudice to their right to pronounce in a judicial capecity on the vires or
operation of the rules so made, In this case, article 14 of the Statute, which gives a rule-
wmaking competence to the judges of the Tribunal, does not prevent them from later
deciding in their judicial capacity on the vires or operation of the rules adapted.

10.  The second preliminary argument is that the 'wo remaining judges in the Burare
trial hed 1o jurisdiction to decide whether the new Rule 155:3 was applicable to the
prasent case.” The contention js that each Trial Chamber must be composed of three
members and that a Tria} Chamber is only authorised, in firtherance of Rule 15bis (P), to
conduct routine matters in the absence of one or mare of its members;™ the question
whether the powers conferred by the amended Rule 15bis-apply to-the present casa
o cannot fall within the definition of “routine matters”.

11.  The Appeals Chamber considers that amryone exercising a judicial power has the
responsibility and the competence to ensure that he has the power which he is proposing
to exercise. The new Rule 15bis (D) gives a judicial power to the two remaining judges,

© The Appellants also argue that the amendment was designed to prevent them from benefiting from their
previous refussl to consent. See, for example, the submissions of Nyiramasuhuko in her pades of appeal,
Paras.12-14, and Nisziryayo’s notice of appenl, paras. [5-17,

Smokovitis v. Gresce, BCHR, 11 Agpril 2002, concemned a legislative jdgment rlating to spocific claims,
and not the laying down of 3 legislative nomn; it is distinguiahahle,

2 3es yupra foomots 7.
? Sce Ndayumbaje's norics of appeal, paras. 9-10, and Nyiramasuhuko's notice of appeal, paras. 3-10.
Joint Caze n'TCTR-92-42-A15bis 9 ' 24 Soptomber 2003
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namely, the power to decide whether or not it is in the interests of jugtice to continue a
part-heard case with a substitute judge. This power comprehends the incidenral power to
decide whether or not this provision is applicable to the particular case of the Bizare wial.
This incidental power has to be exercised by the two remaining judges to whom the main
povIVBr is entrusted, The Appeals Chamber cannot see any error committed by them in this
Tespect; it upholds their reasoning as expressed in paragraph 8 of the Impugned Decision.

Y. The namre of the Appellants” main challenge

12.  The thrast of the Appellants’ main challenge is that the amended Rule 15bis is nor
applicable to the Butarg trial, t'he argument being that, wers it to apply to that trial, it
would be applying retrospactively and that it cannot do that since it concerns substantive
rights and does not ¢learly evidence a retrospective intention. The argument does relate
to a pending trial, but since it concerns the contimuance of the trial in the foturs it may
be questioned whether any issue of retrospectivity is involved even if a substantive right
is implicared."* The Appeals Chamber will, however, proceed on the footing that the
amendment concerns a substantive right, in the senss of there being a legitimate
expectation to be tried in a certain way in order to achieve the fimdamental objective of
a fair trial, and that retrospectivity is consequently involved in applying the amendment
to a pending trial. Nevertheless, the Appeals Chamber does net consider that this ends
the matter, |

13.  Statwtes which make dlterations in procedure regulate secondary rather than
primary condugt; they apply to ex.isung 'pmqeedings sven though these were commenced
before the smtutes were made and in that sense may be regarded as retrospective,'’ By
contrast, there is a presumption that enacements affecting substantive rights are intended
to be prospective.’® This presumptiont i3 however a rebumtable one; if it 14 rebutted, an

 Om different grovnds, xach questions were raised In Aorney-General v. Vernazzs [1960] A.C. 965, H.L.,
At pp. 976 per Lord Denning and at P- 980 par Lotd Manis of Bofth-y-Gest, and in Levidlgrafv. US] Film
Producte, 511 U.8, 244 ( 1994), at pp. 292-293 per Justice Scalia.

; 9S7e=) for example, Rex v.Chandra (1905), 2 K.B,335 ; and Paul v, Paul, 214 Va. 651, 203 SE2d 123
4).

* % See Tumbull y. Forman (1885) 15 Q.B.D 234, per Bowen L.J af p.238: “Whers the legislature mesn &

take away or lessen rights acquired previously io the passing of an enactmeut, it {5 reasopable to suppose
that they would use cipar Ianguage for the purpese of doing #0, of, to put the same thing in a somewhat
differcnt form, if the words are not unequivocally clear to the contrary, a provision most be comstrited ag

Joint Case n'TCTR-98-42-A15his 10 24 September 2005
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amendment, though affecting substantive rights, applies retrospectively (barring any
impediment of 2 constitational nature) and so can affect existing proceedings.!”

14, Evidence capable of rebuming the presuzmption is furnished through Rule 6(C),
which states that “an amendment shall entar into force immediately, but shall not operate
to prejudice the rights of the accused in any pending case”, It is true that a provision
stipulating that a statate is 1o commencs at 4 certain time does not necessarily meap that
s o Do Statute is to govern previous conduct into which an inquiry is pending at that time.
~ But it depends on the lauguage of the commencement provision. Here there is one
commencement provision; it applics to amendments of all kinds. Therefore, every
amendment enters into force “immediately”, Le., whether substantive or procedural, it
applies t all cases of which the Tribunal is then or may in future be seised, the sole
qualification being that the amendment, of whatever kind, must not “Operate to prejudice
the tights of the accused in any pending case”. So, the real and only guestion under the
Rules, as they have been crafted, is whether the new amendment to Rule 15bis will
operate to prejudics the rights o.f the Appellants,

153, That being the only question, the Appellants submit that the new Rule 15bis
would operate to prejudice their rights in the pending case for two main reasons. First,
they claim that, under the old Rule 15bis, they had an absolmge tight to withhold consent
o the continuation of the case; since 27 May 2003, this right has beep materjally
modified.”® Second, they submit that they had in fact exercised that right before 27 May
| 2003 by refusing 1o give it and had thus eamed a consequential right to a rehearing, and
g that the new Rule 15bis would take away their right to a reheariug, Fach argument will
s be addressed in tn. |

not intended 1o 1zke away of lessen existing rights. A converse mlg js that, where the lagislamre is denling
gilh maltets of procedurc as distinguished from substanfive rights, the same presumption docs not apply”,
The presnmption was ot rebutted In Landgraf v. USI Film Products, 511 U.S. 244 {1994), which
&mrm‘.us a aumber of helpful statements on the subject.
Ndaysmbaie's notice of appeal, pars,13; Nylamaschuko's notice of appeal, paras.18-23; Nhobali’s
Totice of appeal, paran, 17 and 21 and Nieziryayo's notice of appeal, paras 19-20.
¥ Nteziryayo's notice of appeal, paras, 13-34 and 19-21; Ntahobali's notice of appeal, paras 14-16;
Nywramasuhitin's notice of appeal, paras 13 and 21-23; Neayambaje's notice of appeal, parag. 11-12.

Joint Case n'TCTR-98-42-A155is 11 24 Septomber 2003
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VL fitst of th %’ argumen

16.  As 1o the first of the Appellants’ arguments on prejudice, the Appellants assume
that they had a right to withhold conseat wnder the old Rule 15is in the case of a judge
who has not been re-elected. Bven if thig assargption were cotrect, the Appeals Chamber
considers that this would not put an end to the inguiry, because it is necessary 1o answer
the question. not whether the right to congent was taken away simpliciter, but whether the
rights of the Appellants in the Busare trial were prejudiced by the operation of amended
Rule 15bis.

17, The Appeflanis do not take their arguments as far as to suggest that consent is the
source of the Tribunal's competence to provida for continuation of a hearing with a
gubstitute judge, and accordingly thers is po need to consider the basis of that
competence. The Tribunal will Limit itself to observing that, as a matter of plsading,
consent may preclude a party from questioning a decision to contigue a hearing but that
consent cannot give the Tn‘bunal competence to continue if the Tribunal does moc
otherwise have it; the power of the Tribunal to continue the hearing with a substitnte
Judge exists dehors consent, The Appeals Chamber takes the view that, though spparently
absolute, the right to consent to continuation of the mial was got proprietorial but
functional. The right to comsent gave protection against possible arbitraviness in the
exercise of the power of the Tribunal to continue the hearing with a substitute judge:;
consent was only a safeguard,

18.  The question therefore is whether the safeguard provided through the mechanism
of consent under the old Rule 15bis was replaced by the modifications made on 27 May
2003 by a safogmard of cquivalent velue. The new Rule 15his comains various
safeguards: the decision by the two remaining judges is a judicial one; it is taken after
hearing both sides; the two remaining judges know the case as it has so far developed;
their decision must be unanimous; an appointment can only be made once, Further, there
is an unqualified right of appeal by either party from the decision taken by the two
rexzining judges direct to a full bench of the Appeals Chamber, Finally, in cases where
the Appeals Chamber affirms the Trial Chamber’s decision or if no appeal is lodged, the
newly assigned judee must certify that hé has familiarised hireself with the record of the

Tuint Case n'ICTR-08-42-A 15 bis 12 24 Seprember 2003
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procecdings; if he cannot give the required certificats of familiarisation, he cannot
eventually be substijared.

19 In effect, under the new Rule 15bis, the purpose of the old safegnard is met by
the: varions procedures mentioned in Paragraph 18 above, In the opinion of the Appeals
Chamber, the value of the old safeguard is equivalent to the value of the new one, with
the consequence that no material prejudice results to the accused fromg providing for the

. application of the new safeguard where the aceused withholds his consent: in both cases
 there i is an equivalent protection against arbitrariness. It follows that, even if, in the case
of 2 judge who has not been re-elected, there was a right to consent to continuarion of the
trial wnder the old provision, the operation of the newly amended Rule 15475 does not
prejudice the rights of the Appellants in the pending trial,

A nd of ellants’ arguments on prejudice

20.  The second arguroent of the Appellants concerning prejudics alse assumes, 28 the
Appeals Chamber understands it, that, in the case of & judge who has not been re-elected,
the Appellants had a right to consent to a continuation of the tdal umder the old Rule
15bis. On this basis, they submit that, before 27 May 2003, they had already exercised
their right to consent to the continuation of the Butare trial wnder the old Rule 15bis by
refuging that consent, Undar paragraph (C) of that Rule, in the circumstances of the cas'e,
the President of the Tribunal could only order a continuation of the proceedings with the
consent of the accused; in the absence of such consent, he was obliged to order a
whearing. He could have dons so before 27 May 2003. Had he done 5o, bs would have
been giving effect to a tight which had already accrued w the Appellants when they
refused 1o consent. Accordingly, the new Ruls 155is Operates to prefudice their rights in
the pending trial within the m:amng of Rule 6(C).2

21.  Because of its interest, the second argument of the Appellants bas been set ont.
However, in the view of the Appeals Chamber, the foundation on which it rests is
deficient. Even if, in the case of a jndge who has not been re-elected, the Appellants had 2
tight to withhold consemt under the old Rule 15bis, the Appeals Chamber finds that the
right was capable of being qualified by the substitaiion of & safeguard equivalent in value

Joint Cage n"ICTR-95-42-A15bis 13 24 Seprember 2003
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to that provided by the right to consent and tha it was so quatified by the new provision.
The second argument of the Appellants on prejudice is therefore rejected.

VI  The jnterests of justice

2.  The Appellants do not challeage the existence of a discretion determine

whether the interests of justice require a continuation of the trial. As the Appeals

Chamber undexstands it, their submission is that, in exeréising that discretion, the Trial
¥ Chamber committed an exxor of law.”! However, subject to what is later said in parzgraph

35, the Appeals Cltamber considers that they have not shown how the Trial Chamber (as
_ composed by the two remaining jndges) erred in balancing the interests of justice. The
NS Appeals Chamber docs not propose to repeat what the Teial Chamber has said and will
h only emphasise the following,

23.  The discretion of the Trial Chamber meant that the Trial Chamber had the right to
establish the pracise point within a margin of appreciation at which a continvation should
be ordered. In that decision-making process, the Appeals Chamber can intervene only in
limited circumstances, as, for example, where it is of the view that there was a failuge to
exercise the discretion, or that the Trial Chamber failed to take into acgount a material
cousideration or took into account an immaterial ons and that the substance of its
decision has in consequence been affected. It is not enough that the Appeals Charpber
would have exercised the discretion differently, However, even if a trial court has not
otherwise ered, the appellate “cotrt must, if necessary, examine anew the relevant facts

 and circwmstances to exercise a discretion by way of review if it thinks that the judge’s
ruling may have resulted in injuetice to the appellants "2

:Seal suprz footnote 19, |

Nyiramasuluko's notice of appeal, paras.24-50; Nisziryayo's notice of sppeal, para 12: Kanyabashi's
Police of appeal, paras, 41.3); Ntshobali’s notice of appeal, pargs.40-58.

See R, v. McCann, (199Y), 92 Cr. App. R, 239 at 251, per Beldam, LJ., reading the judgment of the
Caurt of Appoul pnd citing Evans v. Bartlam, [1937] A.C.473. A civil case can Likowiso be Ititexpreted to
imedn that, even if there is no other vitiating #2tor, an appeliate court eould interfere with the exercise by the
lower court of its digcpetion where the latter “has exceaded. the generons ambit within which a reasopable
disagreement is possible”. See Lord Fraser of Tullybelton in G. v. &, (Minprs: ¢ al), [1985) 2
AN ER 210, H.L., at 228, Y ( “atody Appect). [1989)

Joint Case n"YCTR-08.42-A 15 14 24 Septzmber 2003
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24, The Appeals Chamber accepts that as batween a speedy trial and an equitabls trial
preference should be given to the latter. But there is no necessary opposition batwesn the
two: a trial is imequitable if it is too long drawn out. Speed, in the sense of
expeditiousness, js an element of an equitable trial. The Appeals Chambar does not
consider that the Trial Chamber meant otherwise or that, in particular, it was defeming to
expediency. The Appeals Chamber will credit the Trial Chamber with knowing of the
distinction between “expeditiousness” and “expedience”. It notes that the Trial Chamber
™ referred to the command in article 19.1 of the Statute that “Trial Chambers shall ensure
that a odal is fair and expeditious ...” and that it is in that sense — the sense of
_ “expeditionsmess” - that the expression “speedy trial” is understood in major
" jucisdictions.” The Appeals Chambers considers that the decision of the Trial Chamber
was not based on expedience.

»

25. There is s preference for live testimony o be heard by each and every judge. But
that does not tepresent an unbending requirement, The Rules and the cases show that
exceptions ¢an he made. The exceptions may relate even to cvidence involving an
assessment of demeatiour, various ways being available to assist 2 new judge to
overcome any disadvantages. The Appellants have not attacked the procedure preseribed
by Rule 15(A) or Ruls 15(B). Under these provisions, 2 witness could be heard by two
judges; that the procsdure is, in effect, available only over a short pariod of time is not
relevant to the principle involved. Nor have the Appellants attacked the procedure

- prescribed by the old Rule 15(C) by virtue of which, i a part-heard ¢ase, a substimte
judge could come in for the remainder of the trlal; that this was possible only with the
consent of the accused (Where opening statements had been made or evidence had begun
to be presented) was, again, ';mt relevant to the principle involved. Andthen there is the
case of deposition evidence admitted under Rule 71. In all these cases, the temporarily
absent judge or the substimite judge, as the case may be, is faced thh the task of
evaluating evidence not given before him,

B Ses, for example, Blgek's Law Dictionary, 7" ed., p- 1408,

Totnt Cage n"ICTR-98-42-A15bis 15 . 24 September 2003
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26.  In paragraph 33(k) of its Decision, the Trial Chamber took “due note of the
financial costs o the public”, stating, “While wopetary costs may not be the ovemiding
cousideration in the administration of justice, they may not, on the other hand, be ignored
altogether” It does not appear that the Trial Chamber wag saying that financial costs ¢can
Jusﬂfy less than a fair trial. Rather than attributing so improbeble a view to the Trial
Chamber, the Appeals Chamber prefers to understand the Trial Chamber o be saying that
upmecessary costd should not be incurred; that was proper. The Trial Chamber was also
entitied to consider that, for one reason or another, some of the witnesses from Rwanda
who had already testified might not vetumn for a new trial;* that again was proper.

L 27.  The Appeals Chamber does not consider it useful to lay down: & hard snd fast

| telationship betwesn the proportion of witnesses who have glready testified and the
exercise of the power to order 2 continuation of the mial with 2 substitute judge. The
discretion to continue the trial with a substituts judge is a discretion: the Appeals
Chamber can only interfere with the way in which the digeretion has been exercised if it
has been incorrectly exercised in the circumstances mentioned above. The stage reached
in each case need not always be the same. The Appeals Chamber sees no ervor in the
balance made by the Trial Chamber of the various interests of justice in the tral as it
relates to each of the Appellants.

28. So far, the Appeals Chamber does not find that the Trial Chamber failed to
. exercize its discretion or that it made any emor in exercising its discrétion or that its
deoision resulted in injustice to the Appellants. This is, however, subject to what is noted
below, )
29.  The appeal brief of Kanyabashi, paragraph 32, says that 22 of 23 witnesses were
Protocted and thar their testimony has not been video-recerded;? the credibility of the
majority, if not all, of these witnesses was questioned in cross-examination. See also
paragraphs 31ff of the appeal brief of Ndayambaje and paragraphs 30fF of the gppeal
btrief of Nyiramasubnko. In the case of the last-menfioned Appellant, 14 of 24

* Impugned Decision, peragraph 33(h).

Toint Case n"ICTR-98-42-A15bix 16 24 September 2003
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Prosecution witness relevaut to her case have already testified. These statements were pot
controverted by the Prosecution.

30. The position being taken by the Appellants is that the ability to evaluate cradibility

ou a point of demeagour is sssential to there being a fair trial 2s mandated by the supreme

instrament, namely, the Statute, and that, in the absence of video-recordings, it will not

be possible for the substitate judge to make such an evaluation, Subfectito the following,
" - that submission is comrect. :

31, The Impugned Decision said nothing about any submission having been made to
the two judges abont the absencs of video-recordings and strongly suggests that nope was
made to them, As the Appeals Chamber understands the briefs before it, neither the
Appellants nor the Prosecution asserted before the Appeals Chamber that such a
snbrission had been made to the two judges. In the ¢ircumstances of tha case, the
Appeals Chamber does not consider it correct to consider the point, moxe particularly in
light of the fact that it does not have the benefit of any views of the two judges on it.

32,  However, and in any event, it appears to the Appeals Chamber that the two judges

were entitled to regard the question of substitution as a process which would be divided

Up berween them and the substitute judge, the question of adequacy of the records

(including the availability of video-recardings) being a matter for the substitute judge: he
_ was also a serving judge. The division would be madc in the following way:

33.  The Tribunal should endeavonr to make available to Trial Chambers the video-
recordings of witnesges, in éarticularlof protected witmesses, Howaver, it seems to the
Appeals Chamber that the adequacy of the record of procesdings i3 a matter for the
substitate judge to pass on; that being so, any inadequacy in the record does not
invalidate the decision of the Triel Chamber to continue the trial with a substinyse judge.
Even after the Trial Chamber has decided in favour of continnation with & substitute
judge, the latter joins the bench only upon certifying that he has familiarized himgelf with

* Soe also paca, 24 of his Reply.

Joint Case o’ ICTR-08-42-A15his 17 24 Seprember 2005
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the record of the proceedings. The object is obviously to enable him to acquaint himself
with the proceedings, I tie cannot, he will aot give the required certificate and he will not
join the bench, But he may fee] that, even in the absence of video-recordings, the record
of proceedings is enough to emable him to appreciate what has happened. Failure to
review video-recordings which, because they are non-existemt, do not form part of the
record of the proceedings, does not mean that the judge has net familiarized himself with
the record of the proceedings as the record stands and thexefore does not disqualify him
" % from joining the bench. He may decide to join the bench with sy questions of

demeanour being left to be resolved {n the manner following:
»

S 34, The recompased Trial Chamber may recall witnesses so as to enable the substitute

judge to assess their demeanour on particular points. The recall decision would be made
by the recompuosed Trial Chamber after the proposed judge has joined it. Where video-
recordings are available, an absent judge who reviews such recordings does so as a
member of the bench, as in &ll the cases mentioned in paragraph 25 above, In like
menner, in this case the substitute judge would be hearing recalled testimony 4s a
member of the recornposed Trial Chamber. The recall power lies within the normal
competence of the recomposed Trial Chamber. It was not for the two judges to authorize
it ta exercise that campetence, although they could nate that competence.

35,  On this basis, the solation is as follows: If the judge assigned by the President

- - certifies “that he “or 8he has familiarized himself or herself with the record of the
proceedings™ (which, as mentioned above, does not in this casa include video-recordings)
and thereafter accordingly joins the bench of the Trial Chamber, the recomposed Trial
Chamber may, on a motion i:y a party of proprio maotu, recall a witness.on a particular
1ssue which in the view of the Trial Charmber involves a matter of credibility which the
substifute judge may need o assess in the light of the wimess’s demeanoun

36. The Appeals Chamber has considered whether a rehearing (as opposed to a
continuation) could be facilitated by recourse to Rule 925is (D), which pi'o\ridcs for the
~ admission of transcripts of evidence. It notes, however, that the proceduare does not apply

" Joint Cnse WICTR-98-42-A 15bis 18 24 September 2003
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in relation to “the acts and ;ondlct of the accused” apd may not thercfore be adequate.
The concem of the Appellanty with matters of demeanour strongly suggests that some, or
al, of the 23 wimesses wha have testified have done so in relation to “the acts and
conduct of the accused”. For this reason, the Appeals Chamber is not satisfied that the
Trial Charnber erred in Eiving no considaration to the possibility of making recourse 1o
Rule 92pis,

o IX  Disposition

37.  The Appeals Chamber finds that the Trial Chamber composed of Judge Sekuie
| and Judge Ramarosen had jurisdiction to decide whether the new Rule 15bis is applicable
S o to the present procesdings, that the Trial Chamber did not err in finding that the
application of the new Rule 15bis to the proceedings does not prejudice the rights of the
accused in the proceedings, and that it gid hot e in concluding that it was in the interests
of justice that the proceedings should continue with 3 éubsﬁmtc Judge.

38, Snbject to patagraph 33 above, the Appeals Chamber dismisses the appeals.

Done in English and in French, the English text being authoritative.

R S <“\ LN \.M’\f\/

e T4 H
. Theodor Merdn
Ptesiding Judge of the Appeals Chamber

?

Judge Mohamed Shahabuddeen appends a declaration to this decision,
Judge David Hunt appends a dissenting opinion to thig decision.

Dated this 24* day of September 2003

At The Hague
| The Netherlands
[Seal of the Tribunal}
Joimt Case 2'ICTR-58-42-A15bis (1S 24 Sepember 2003
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DECLARATION OF JUDGE SHAHABUDDEEN

1. = I agree with the decision of the Appeals Chamber and would like: to support it with the
following additiopal argument about whetiter, under the old Rules, the appellanis had a rght o
consent 1o a continuation of the trial with a substitute judge.

2, It appears to me that it is useful to start with a few remarks on Rule 14bis, a3 it stood before
27 May 2003. The second sentence of this rule, then deleted, read: “Though replaced, they [judges
of the Tribunal] shall findsh any cases which they may bave begun”, This provision affected tha
stracare of the Tribunal in the sense that a person without the mandats :of a judge was being
empowered by Rules made by the judges themaselves to function as a judge, i.c., although he had
been “teplaced” by another elected judge.) The Security Council is the nltmate arbitér of the
= strcture of the Tribunal. So its attitude to the provision is relevant. On the basis of the provision,
| the Security Council should have found ir unnecessary on 19 May 2003 to extend Judge Maquta’s
term, of office to enable him to complete two parr-beard cases, that is o say, if be was available, ag
he obviously was. Likewise, he would have been, without the intervention of the Security Council,
abie to complete the Busare trial; clearly, the Security Council thought that he could not do so
without its approval. So, o both counis, the Security Council took e view that a judge who had

not been re-elected could not continue (o sit without its authority 2 '

3, Rule 14bis, in its original form, islrelevant, however, to an understanding of the scope of the

old Rule 152is(C), the latter having been adopted while the former was in force. A case in which

cne of the three judges was not re-elected was dealt with by the old Rule 14bis; it was therefore not
 necessary to deal with such a case in the old Rule 15bis(C). This view restricts the operation of the
~~~/ seamingly open-coded words “for any reason” in the old Ruls 15bis(C), preventing them from
- embracing the case of a judge who has not been re-clected; otherwise there could be two judges
each authorised to stand in for ome and the same vecancy — the “replaced”. but continning judge
under the old Rule 14bis and “another Judge” assigned by the President under the ald Raule

' In the case of the International Court of Justice, a similar formulation exists but it 8Xists 45 part of the principal law of
tha jnstitution, namely, as articls 13(3) of the Starute of the Court, stating that the “Meumbers of the Court shall
continne to discharpe their duties umtl their places have been filled. Though replaced, they shall finish any cases which
they may have begun”. Heze, the power was sought to be conferred by a mie of court.

? Paragruph 17 of the Progscutor’s Resporse, dated 31 Tuly 2003, refers to the Secretary General's Iemter of 16 April
2003 tv the Presidents of the Seeurify Council and the Genarsl Assembly. After noting that the ICTR Stanits “does not
eontain 2 provision similar to Aticle 13, paragraph 3, of the Stants of the International Court of Justice™, the Secretary
General obsérved: “Neverihalase, in the absence of any explicit provision in the Statute of the Inrernational Tribunal
for Rwands providing for the extengion of the term of offics of permanent judges of the Tribunal in order 1 allow them
to sompléte ongoing cases, an approval of the Sceurity Counci), as the parent organ of the Tribunal, and of the General
Assembly, a8 the organ which elects its judges, would be highly desirable in orer to preciuds any question being rajsed,

rogarding the legulity of such an extenaion”. 3

| | !
Casa No.: ICTR-98-42-A15h4s 24 September 2003
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156i5(C). This construction is in conformity with the additional words in the pew Rule 155is(C),
“If, by reason of death, ... , resignation from the Tribunal, fnoo-reelection, non-extension of term of
office”. These words are followed by the words “er for any other reason”, the word “cther” being
also new and emphasising that the case of judges Whose term of office had come to an ¢ad for “non-
reelection” or other causs had ot been covered by the previond language. The new formnlation is
algo consistent with the interpretation that the concern of the old Rule 155is was with capacity to sit
In the particular “part-heard case™ and not in cases geperally, The judge, to whose case that
provision was directed, remained a judge: he could sit in other cases, he contintied to have a
mandate. In other wards, the continllation provisions of the old Rule 15bis(C) were not intsnded to
applgto the case of a judge who was not re-clected and who therefore could not sit in any case. On
the basis of the old Ruls 14&is, in such a case, that is to say, the case of a judge who was not re-
elected, no question of continuing the txial with a substitute judge would arise: the judge who was
not ve-elected would carcy on as usnal,

4. By contrast, under the new Ruls 15bis, the machinery for ordering eitber a rehearing or a
coptinuation of the heering with a substitute judge applies where a judge hasnot been re-elected. It
is the first time that Rule 15bis provides for the case of 2 judge whose mandate has expired. And it
does this, not by providing that the judge who has not been re-elected shall continue to sit althcugh
not re-elected, but by providing that his place would be taken by a judge with a continuing mandate
to function as a judge.?

3. It may be asked what would happen if, before the recent change, a sitting judge was not xe-
elected and the Security Council did not authorise him to continue to serve in a part-beard matter.
Would not the accused have had a xight, under the old regime, to consent 1o the continuation of the
trial with & substitute judge in such a case? The answer is that this overlooks the fundamental

 question &8 to what the old Rule 155is meant when it was adopted. Tt was adopted in the light of the
old Rule 14bis. Read in the light of the latter, it assumed that the Security Council did ot come jnto
the picture at all: the judge who' was not re-elected would simply carry on and the need for
continuing the wial with a substitte judge would not arise, Therefore also the question of
consenting to a contipuation of the trial with a substinate judge would nor arise,

? "Ordonnance du Prasident Partant Affectatlon d*un ] uge Ad Litem & um Procas”, IT-95-9-T of 11 Apgl 2002 ACTY),
coticerned the replacoment of an Jll ad lirem judge by snother ad litem judge. The replacement order related 10 &
partioutar part-heard case, Tt stated that it was tmpossible for the il od lirem judge to continue but did not say thar he
had actually left the sexvice of the Tribunal, Xt mentioned the consent of the accused to the comtinuation of the tial; it
pleaded the fact that the replacezncut ad Mesm judge was designoted by the Seererary CGimeral, The case is
&ﬁng:ﬂs%;{e..&u 18 “Ordonnance du President Portant Affecration d*un Juge Ad Liten 3 un Proces”, IT-97.24-T of 31
Octobex 21 : -

2

Caga No.: ICTR-98-42-A15bis 24 September 2003
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6.  The question may also be asked what would happea, under the old rogime, if the Tribuzal
realised that reliance conld not be placed on the old Rule 14bis to entitle 2 judge who had not been
re-¢lected to carry on with 8 part-heard case. Could the Tribunal continue the trisl with & substitute
judge without the consent of the accused? Yes. This is so because of two things. First, the limited
meaning of the old Rule 155 would still remain. Second, as the Appeals Chamber said in
pasagraph 17 of itg decision, “consent cannot give the Tribuoal competence to coutinue if the
Tribunal does not otherwise have it; the power of the Tribunal to continne the héaring with a
substitute judge cxists dshors consent”. The Tribunal wonld therefore have had a right to make its
own arrangeinents for the confisuation of the trial by appointing a substitute j;udge; there was no
tequirement under the old regime for the consent of the accused to such a decision. Trus, consent
"wo"l':]dbe roquired in one case i nﬁéinanotiwr;bmmaapparcmdiscwpancy is the result of the
v&ajr that the law was laid down, And it is upon that law that the appelants rely. '

]

7. This conclusion is not inconsgistent with the refercnce in the old Rule 15bis(D) (rctained in
the new Rule 155i5(F)) 1o “an unfilled vacancy or ... any other similar eircunistanccs”. In such a
situation, the provision provided a specific remedy in that the President could “authorise a Chamber
to conduct routing matters, such as the delivery of decisions, in the absence of one or more of its
members”. The provision provided for the case where one or more than ona member was zbsent;
also the remedy which it provided was not a continuation of the trlal with a substitute judge,

8. In sum, I do not agree with the fandameatsl assumption of the appellants that the old Rule
15bis applied to the case of a judge who had not besn re-elected. In such a case, when thar Rule was
read with the old Rule 14bis, no question could arise of the trial continuing with a substitute judge.
Therefors, there conld not be a question of the appellagts baving & fight under the old regime to
congen: to such a continuation and of that asserted nght being impaired by subsequently made
Rules.

Done in English and {n French, the English text being authoritative.

EMM.__
Mohartied Shahabuddeen
Dated 24 September 2003
At The Hague
The Netherlands

" Care No.: ICTROB.d2-A15bix - 24 Seplember 2003
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- DISSENTING OPINION OF JUDGE DAVID HUNT
Background to the appeal

.. The five appellants (Arséne Shalom Ntahoball, Pavline Nyiramasuhukuo, Alphonse
Nteziryayo, Joseph Kanyebashi and Elie Ndayambaje), together with a sixth accused (Sylvain
Nsabimana), heve been standing telal before Trial Chamber I in the Rwapda Tribunal sinee
12 June 2001. The judges assigned to Trial Chamber for thar purpose were Judges Sekule,
Magutu end Ramaroson.
.
2. Tria]l Chamber Il was hearing this case contemporaneously with two other cases, for
L reasons which are not immediately apparent. The mandats (or texm of office) of all three judges
SN ‘ was due to conclude on 24 May of this yeer. At the election of judges for a new mandata,
conducted by the UN Gensral Assembly on 31 Janvary of this year, Judge Maqutu was not
re-clected. In March, Judge Pillay (then the President of the Rwanda Tribunal) requested the
UN Secretary-General to seek from the UN Security Council an extension of Judge Muqutu's
mandate to enable him to conclude all three cases he was hearing. On 19 May, the Security
Council passed a resolution extending Jndge Maqutu’s mandats ip relation to the other two cases
but not in relation to this case. His mandste in relation to this case accardingly expired on
24 May. ;

3 As af 24 May, the only provisions in the Rules of Procedure and Evidence (“Rules™)
dealing with the inability of a judge to take part in a hearing were to be found in Rule 15bis
_y (“Absence of a Judge™):

(AIr

(1) 2 Judge I, for illness or other Wgent personal reasoms, or for ressoms of
anthovised Tribumal business, unable w continue sitting in 8 part-heard case for 2
period witlch i likely to be of shert duration, and

(i) the remoalning Judges of the Chamber sre satisfied that it is in the interests of
jostice g do 50, '
those remaining Judges of the Chamber may order that the hearing of the case

continue in the absence of that Judge for a pariod of not more than five working
days,

BYIf

() 3 Tudge is, for illncss or other argent personal ressoms, or for reasons of
authorised Tribunal business, upable to continue sitting in a part-heard case for &
perind which is likely to be of short duration, and

(i} the remaining Jodges of the Chamber arc not satisfied that it is in the intemmats of
Justice to grder that the hearing of the cage continue in the absanca of that Tadgs,
then ‘ ' :

ICTR-98-42-A15bis 24 September 2003 -
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o (8} those remmining Judges of the Chamber may nevertheless conduct those matters
S which they are satisfied shonld be disposed of in the intevests of justce,
notwithstagding the abssnoe of that fadge, and

(b) the Pregiding Judge may adjourn the provsedings.

(C) I a Tudge is, for my reason, imable to coutinue sitting in a part-heard case for a
period which ig likely to be longer than of  short duration, the Presiding Tudgs shall
Teport to the President who may assign another Judgs to the cage and order sither a
rehearing or contiouation of the praceedings from, that point. However, after the
opening statements provided for in Rule 84, or the beginming of the presemtation of
evidence purwmnt to Rule 85, the contimnation of the procecdings can anly be
ordered with the consant of the accused.

(D) In case of ilméss or am cnfifled vacancy oz in any other similar circumstances, the

Presideqt may, if satisfied thar it is in the intarests of justics to do sa, aufhorise a

T Chamber to conduct routine matters, such a8 the delivery of decitions, in the
absence of cne or mare of its members.

4, On 27 May, the judges of the Rwanda Tr{bunal amended the Rule, so that the existing
par (C) was replaced by new paragraphs (C), (D) and (E), in the following terms:

(C) I, by reason of death, illness, resignation from the Tribunal, zon-re-alectien, non-
extension of term of office or for any other reason, = Judge is unable to continue
sitting in 4 part-heard case for a pariod which is Iikely to be longer than of a sbort
duration, the Presiding Yodge shall report to the President who may assign agother
Judge to the case and order either a rehearing or continuation of the procesdings
from that point. However, after the opening statements provided for in Rule 84, or
the beginning of the presentation of evidence pursusnt % Ruls 85, the continration
of the proccedings can only be ardered with the consent of the accused, exospt as
provided for in paragraph (D).

D) If, in the cifeumstances mentioned in the last sentence of parageaph (C), the acoused

withbolds hig consent, the remaining Judges may nonerheless detide to icontime the

~ proceedings before a Trial Chamber with @ substitnte Judpe If, taking ail the

circumstanses into account, they determine upanimously that doing so ‘wonld serve

the inretests of justice, Thia decision is sulbject to appeal direstly 10 2 full bench of

the Appeals Chamber by either party, If no appeal is taken or the Appeals Chamber

o , aﬁirms&e&dsionof&eTﬁalQmmba.ﬂumﬁdeﬂshnﬂasﬁgnmth&mdsﬁng

N bench a Judge, who, hawsver, can join the bench only after he or she has certified

: thatheo:ahehnsfanﬁﬁnﬂsndmmdforhmalfwiththemwdofﬂlemcadm
Quly cne substitution under this paragraph way be made.

{E) Appeals undar parzgraph (D) shall be filed within seven days of filing of the
(mpugned declgion, When such decision is reudercd orally, this ttme-limit ghell nm
from the date of the oral decision, npless

() the party challenging the decision was not present or roprosented when the
decision wes pronounced, in which case the tims-limit shall run from the date on
which the challenging party is notified of the ora) decision; or

(ti) the Trial Chamber has indicared that a written decision wifl tofiow, in which
case, the time-limit shall run from filing of the written decision.

The existing par (D) was redssignated as par (F).

5. On 28 May, Judgs Mgse (who had become the President of the Tribunal) authorised the
two reraining members of the Trial Chamber to condugt routine matters in accordance with the

i,

-
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Rule. That power was given to the Presidenr both by the Rule es it stood on 24 May (in par (D))
and thereafter (in par F)), The President then wrote to the parties asking whether, in the light of
the events which had ocormed, they Would consent to the continuation of the tfal with arother
Judge being substituted for Judge Maqutw. Such cousent would have been sufficient to enable
the President to assign another judge pursuant to the ew par (C), and the absence of consent
would have been relevant to the determination to be ads pursuant to the new par (D) as to
whether the continuation of the mial with g substituted judge wonid ;arva the intereats of justice.
Both Sylvain Nsabimana and the prosecution consented, but all five eppellants opposed the
cqptinuation of the tral, Two of the appellants filed motions by which they sought, inter aliz, a
miling 2s to whether the two remaining judges had “jurisdiction” to determine whether the
amended Rule 15bis rather than the Rule as it existed on 24 Msy was applicable in the
circumstarces of this ease,

6. The two remaining judges of the Ttial Chamber invitsd submissions from the parties both
as to whether the amended Rule applied and, if o, a5 1o whether the interests of justice would be
served by continuing the trial with a substituted judge. They subsequently concluded that the
amended Rule applied, and that the interests of Justice wonld be so served.! The appellants then
appealed. They argue that the two remaining judges of the Trial Chamber exyed:

()  in mling that they had “jurisdiction” to determine whether the amended Rule was
| applicable;
@) in determining that it was so applicable; and
(i)  in concluding thar the interests of justice would bo served by continuing the trial with a
substituted judgs. o :

There are varions subsidiary {ssues raised by the appellants, and thess can be dealt with when
considering these three prmclpa} issues.

V' Prosecutor v Nylramasuhukuo ¢t al, ICTR-98-42-T, Decision in the Matter of Proceedings Under
Rule 155is(D), 15 July 2003 (“Trial Chamber Decision™).

* Natios of Appeal of “Decision in the Matter of Proceedings Uder Rule 155ix(D)" Dated 15 July 2003,
20 July 2003 (“Nuhobali Appeal™): Notice of Appeal by Pauline Nylramesnhukuo Agzinst the Decigion In
tha Marer of Proceedings Undar Rule LSbis(D), 19 July 2003 (“Nyiramasuhukug Appeal™);  Alphonse
Nezityayo's Appeal Against the Decision “Decision in the Matter of Proceedings Under Rule 1Shis(D)"
Rendeted by Judges Sekule, Presiding, and Ramsroson on 15 Tuly 2003, i3 ruly 2003 (“Nteziryayo
Appeal”);  Appeal Pursugnt to Rule 15(D) and (E} of the Rules of Procedure and Bvidence, 22 July 2003
("Benyabashi Appeal™); Notice of Appeal Agalnst the Decision Euntitled {sicl: "Diegision in the Matter of
Proceedings Under Ruls 1550(D)" (Rules 15kis(D) and 107bi¢ of the Rules of Procedure aud Evidence),
22 July 2003 (“Ndayambeje Appeal™,

! Neshobeli Appeal, par3: Nyizamasuhuko Appeal,- pars2-3, 14; Kanyabashi Appeal, pars22-34;
Ndayambaje Appeal, par 15.

-
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The power of the two remaining judges to rule that they had power
to determine whether the amended Rule was applicable

7. The appeliants argue that Rule 155is in the form in which it stood as at 24 May 2003
(when Judge Magutu's mandats in relation to this case expi:rqd) is the only relevant somrce of
power for the two remaining judges of the Trial Chamber to determine any issue in the case, and
that the exteat of those powers depend upon other deteoninations made by the President of the
Trbunal. They submit thar Rule 15bis does not permit the two remaining judges to determine
whether the amended Rule was applicable to this case, which is not & “routine matter” covered

+ by the Rule, and which could only have been determined by a Trial Chamber “legally constitited
to that effect” * ‘ |

8. The Tral Chambm‘rejectadhthe argument that the {ssue as to whether the amended Rule
was applicable to the present case was separate from the issue as to whether the interests of
Justice would be served by continuing this trial with 2 new Jjudge as a result of the expiration of
Tudge Maqutn’s mandste.” This was camrect. The interpretation of, for example, a ruje relating
to the admissibility of evidence is not separate from the application of that rule to the
determination of the admissibility of the evidence in question. In the present case, the two
remaining judges were obliged to determine which version of Rule 15bis was applicable ta the
sitnation in which they found themselves after 27 May before they could act under either
version. The issue as to whether the armended Rule wag applicable was ngcessarily ineidental to
their task under Rule 15biy, The arguments of the appellants to the contrary are rejected,

9, It has also beep submitted that Rule 15bis was amended by the judges (ilncluding the two
'  _ remaiming Judges of this Trial Chamber) in order to resolve the issue whick had afisen in the
prescnt case, and that an objective observer could therefore infer that the two remaining Judges
were not impartlal® There is no substance in this submission. The judges of the Rwanda
Trbunal were merely following their usual practice of adopting yelevant amendments which had
previously been made by the judges of Yugoslav Tribunal to that Tdbimal’s Rules. Those
amendments were made, by the jndges of the Yugoslav Tribunal on 12 December 2002 (before
the elecion for the Rwanda judges had taken place), and they were adopted by the judges of the
Rwanda Tribunal on the first occasion upon which that Tribunal’s Rules were being considered
by those judges since December. The Rules can only be amended by the judges of the Tribunal,
There can be no valid (or responsible) submission that judges who necessarily must take part in

*  Ntabobali Appeal, par 23; Ndayambaje Appeal, par 9; Nyiramasuhuko Appeal, pars 510
¥ Trial Chimber Decision, prrs 3, 10, -
¢ Nicziryayo Appesl, par 15; Kanysbashl Appeal, par 19,

! ;..I.J]""
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the Rule-making process fail to act impartially when they ate catled upon to determine ejther the
proper interpretation of & rule which they have amended or its application in a particular case. It
would be equally without substance 1o infer that 2 judge’s impartiafity in determduing either the
interpretation or application of a Rule could be challenged according to how he or she voted in
the Rule-making process.

10.  Another submission which has been made is that the Security Council acted unlawfully in
refusing to “renew” Judge Maquin's mandate to hear the present case (1):by violating the “right
» t,equality” of all accused as gueranteed by Asticle 20(1) of the Tribunal's Statute, and (1) by
contravening “the principle of irrernovability” and thereby the mdcpendence of the Tribunal, s a
judge whose mandate had not been renewed (in the General Assembly election] may continue to
e form part of the Trial Chamber only “if he or she begs authorisation from the Security Council®.’
The second part of this submission is in part based upon the deletion of the sacond sentence of
Rule 14bis 2t the meeting of the judges on 27 May. As at 24 May, that Rule was in these terms:

The memhers of the Tribaneal shall continte to discharge their duties unti) their placcs
bhave been filled. - Though replaced, they shall finish any cases which they may bave
bagun. '

This submission is also without substance. The second sentence would have had no validity in
the situation where the judge’s mandate had expired; it could have been valid ouly in relation to
the internal anangements made by the President in assigning judges, The Tribunal’s Statute
provides for the clection of its judges by the General Assembly for a tem of four years. The
Security Council camot be required to overcome the problems created by an unsuccessful
_ nomination for re-clection by antomatically extending every unsuccessful judge’s mandate
- “Taerely because he or she may be part-heard in 4 tdal, ‘Whether it is approptiate in the particular

S case to extend the mandate of such a judge in order to finish a trial is a matter for the Security
Council and not for the Tribunal to determine. The fact that Judge Maqutn was hearing three:
cases contemporaneously at the time his mendate expired was no donbt a substantial reason for
the Security Council’s decision, The submission is xejected. |

The decision that the amended Rule was gpplicable in this case

11. The appellonts had argued in the Trial Chamber that the application of the amended Rule
to a case which was part-heard at the time when the amendment was sdopted offended the

" Kanyabashi Appeal, pacs 15-19.

b
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presuraption against the retrospective application of legislation® The issue here comserps
Rule 6(C), which at all relevant times has been in the following terms;

An amsndment shall eter into force immediately, but shall not operate to prejudice the
nghmofnbcmsedinanypendmgm

The appellents had ergued (and continue to argue) that, prior to the amendment, they had a
substantive right to refuse their consent to the continuation of the trial with a substinrted judge,
and that the xemoval of that right by the amendment to Rule 15bis prejudiced them.® The Trial -
Chamber held that the right to refuse such ¢onsent was not a fundamental tight 1o which
» Ryle 6(C) applicd.'® Alternatively, the Trial Chamber held thar, sven if the tight to refuse
cansent were to be regarded 28 2 fundsmental right, Rule 6(C) requized it 1o take into accommt
- other interests of justice which put the rights of the appellants in their “roper legal context™.!!
it There are three iseues which must be congidered here.

12. First, the appellapts’ claim that such a right to refuse their consent 1o a confinuation of the
-tria] existed prior to the amendment depends upon whether Rule 15i5(C) in its original form
applied to the situation where 2 judge was unable to continue sitting because he or she had not
been rewelected, That Rule 155y permitted the President of the Tribunal to order & continhiation
of the haanng with another judge where one of the judges of the Trial Chamber was “for any
reason” upable to continue sitting in the part-heard case “for a period which is likely to be longer
than of a short duration”. The nop-re-slection 'of such a judge hardly creates an inability to
continue sitting for 2 period of short duration, and such a situation was mot coutemplated by the
Rule. The Ttibunal has undoubtedly always had an inherent Jurisdiction o make such an order
Where 2 judge has not been re-elected, and that jurisdiction does not depend upon the consent of
the accitsed, bur it was not provided for in the Rules. The arended Rule 15bi5(D) makes such a
provision for the first time, so that the position st present when a judge has not been re-elected is
that (1) the President may order the twial to continne pursuant to par (C), but in certain
eireumstances only with the consent of the accused, and (2) where the consent of the accused has
been withheld, the two maimng judges of the Trial Chamaber may order the trial to continue
pursuant to par (D), but ouly if they are satisfied that such continuation would serve the interests
of justice. '

®  Ntahobali Appeal, par 15; Ndsyanbaje Appeal, par 11,
’ Nyimmasvhko Appedl, par7, 19 -20; Ntezlryayo Appeal, pars24-25; Kanya.basm Appeal, par 40;

. Ndayambaje Appeel, pars 1314,
** Trial Chwmber Decision, par 24.
U bid, par 25.

. .}ﬁlt“
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13.  Secondly, the obligation of the Trial Chamber at all times is to ensure that the tial is fair,

. with fll sespects for the rights of the accused,”” The right of the accused to a Fair trial is a
fundamental right 10 which Rule 6(C) applies. The issue under Rule 6(C) as to whether
Rule 15bis operares immediately in the present case therefore depends upon whether its
operation Will prejudice that fundamental right, This means that, in order to detenmine the
application of the amended Rule, it is necessery in the present case to consider the merits of the
determination of the ruling thar the interests of justice would be served by contimuing the trial
with 2 substituted judge. |

14-.’lIl Thirdly, the Trial Chamber was i emror in interpreting Rule 6(C) as requiring it to take
into account other interests of justice which put those rights of the accused in their “proper
context”. The interests of justice generally are relevant to the operation of the amended
Rule 135is once it is determined that the amended Rule applies, but they are wholly irrelevant to
the issue as to whether Rule 6(C) denies the immediate operation of that amended Rule. If there
is a fundamental right of the accused which is prejudiced by the immediate operation of am
arnended rule, then, the amendment does not operate in relation to the case against that accused. '

TN

The decision that the interests of justice wonld be served by continuing the trial

15.  The phrase “interests of juatice” is a protean opme, It is used throughout the Rules in
various sitvations, with obviously different copnotations. The interests of justice must be teken
into account in determining whether a Chamber or a judge may exercise their functions away
from the seat of the Tribunal,” whether the Registrar should be instructed to assign counsel to
represent the interssts of the accused,'s whether the conduct of counsel for either party warants
the imposition of sanctions by a Chamber,'® whether a judge of 2 Trial Chamber may, in
exceptional circumstances, order non-disclosurs of any dociment or information o the public
unti} further order,'” whether an indictment or document or information should mot be
disclosed,’® whether depositions m;aay be taken for a trial,”” whether the prosecutor's list of

2 Statute, Article 19.1

2 The Appeals Chamber of the Yugoslav Tribonal hes recognised a distinction berween a “right” and a
“proceduzal entitlement™ Prosecutor v Blaikid, TT-95-14-AR 10854s, Desision on Prgsecution Motion to Set

" gsu;:it the Decision of the Appeals Chamber ofzg Tuly 1997, 12 Aug 1997, par 12,

¥ Rule 45quarter.

8 Rule 46(A),

7 Rule 53(A).

% mals 53(C).

' Rule 71(A).

[ l-l.l}"“
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witnesses may be reinstated or vazied after the commencement of the tial,® whether the public
should be excluded from the proceedings,” whether persons who have been charged jointhy
shonld be tried separately,” whether the usual order of celling witesses should be varied, ™
Whether evidence of 4 consisteat pattem of conduct may be admitted, and whether additional
evidence should be admitted on appeal,”

16.  The Ttial Chamber carrectly observed that prejudice to an accused js always a matter of
“interest” to the administration of justice,™ but it also observed that even the violation of a
» Substantive right of the acoused cannot be considered ig jsolation, and it does not prevent the
interests of justice being served.¥ It may be that, in the context of considering only the claimed
loss of the right to refuss consent tq the continuation of the teial, and after setting out what may
be described as the procedural entitlements of the accused emumerated in Article 20 of the
Statute, this observation was not intended 1o suggest that tha interests of justice rpay be served by
denying the accused a fair tral. But the observation was unfortunate in its generslity. There
mzy be many difficulties placed in the way of the accused in the course of applying an “interests
of justice” test in various situations, so that the tral is not a perfact one (such as the need to
protect vietims and witnesses), but the absence of perfection does pot mean that the trial will not
be & fair one.”* However, the interests of justice cannot be served where the accused is denied a

fair trial.
17.  Although uo-one has expressly referred to this matter in the preseqit case, it is necessary
to emphasise that the very proper endorsement by the Security Council “in the strongest terms™
... of the Completion Strategy of the Yugoslav Tribunal, and its urging of tthRwanda Tribunal to
i o~ formaliss a simular strategy to complete its work within a particular tme,? should not be

insterpreted 23 an encouragement by the Security Council to either Tribuoal to conduct its trials so
that they would be other than fair trials. The adoption by both Tribunals just at this time of the
BXpress power to order the comtinuation of a trial against the wishes of the accusad where one

Rule 735is(E).

Rule 79(A)).

Rule 82(8).

Rule 35¢A).

Rule 93(A).

Rule 115(8).

Trial Chawber Dacision, par 31.

Toid, put 30, . '

Prosecutor v Tedi¢, Decision on the Prosecator's Morlon Requesting Measures for Victims and Witnesses,

(1595) IJRICTY 123 at 179 (ICTY-94-1-PT, at par 72); Prosecutor vy Brdanin & Talit, JICTY-$9-36-PT,
- Decisier o0 Motion by Prossegtion for Protective Measares, 3 Fuly 2000, par 31.

UN Security Council Resolution 1503, 28 Aug 2003.

PNRBRYOBEMY

¥

! |..‘J_.'_|1""

ICTR-$842-A1Sbis 8 24 Scpternber 2003




24/09 '03 WED 17:14 FAX 0031705128832 ICTR REG THE EAGUE ICTR “ wuas

judge is unable to continue in a tria} should not therefore be seen as a warrant 1o conduct a trial
which is no lopger a fair trial for the accnsed. '

18.  In considering the interests of justice, the Trial Chamber took ifto account a number of
matters ~ the right of the accused to be tried without undue delay, the need for judicial economy,
the fact that other proceedings have been continued with a substitated judge by consent, the fact
that one of the accused in the present case (Sylymin Nsabimana) had comsented to the tria)
continuing, the rights of victims and witnesses, the possibility thar some of the witnesses may ot
return to give evidence in a new trial, the length of the case, its size and ¢complexity, the rights of
other accuged awalting trial who wili have to wait longer for a trial date, the financial cost, and
the fact that “proceedings must not be allowed ta drag on endlessly = they must coroe to an end
at some point”. The Trial Chamber appears to kave had some difficulty in stating what would be
imvolved in starting the wial anew,” but all of the appellants have accepted that they would
remain bound by the rulings made during the tral to date, aithough they maintain their existmg
right to challenge those decisions on appeal against conviction. !

19.  The “chief argnment” of the appellants which the Trial Chamber considered was that
their right to a fair trial required each judge in the case to be given the opportunity to obeerve for
himself or herself the demeanour of every witness called in tha case. The Trial Chamber
accepted that this was *indeed {...] an important comsideration”, but gald that it was, however,
one which needed to be “reconciled with other considerations, including, for example, the right
1o 2 speedy trial”. It disposed of the argument in this way:™

' Intb.isregnrd.wanotc,ﬁm:,thutbnrecordsofthepmceadingsdoexist. Hence, in our
- view, it will be possible for a substitute judge b review-theve records as part of his or
her duty and to draw inferences from them, sven in the matter of witness demeancur, It
is particolarly presumed that this will be possible — and will be done — when the Parties
make subruissions on the marer of demesnowr of particalar witnesses at the and of the
trial. '

The second point made by the Trial Chamber i that, as only 23 witnesses had got been scen by
the substituted judge of an anticipated 83 witnesses to be callad by the prosecution, that judge
will have observed the “bulk” of the witnesses for the Prosecution and all the witnesses for the
Defence. Thixdly, although the Trial Chamber strossed that “it is mmpoytant for any judge in a

. ® Trial Chember Declsion, par 33()),
* Nrahabali Appedl, par 53; Nyimmasshuko Appeal, par 47, Nteziryayo appeal, purs 35-37; Kanyabashi
Appeal, par 49; Ndsygmbsje Appeal, pars 26-27. . i
* Préat Chamber Decision, par 33(e). ' ' - g

i ICTR-98-42-A15bis 9 24 September 2003




- 24/09 '03 WED 17:14 FAT 0031705128932 ICTR REG THBE HAGUE ICTR

case to observs every witness as they testify”, only one judge may be substituted and the other
two judges will have seen all the witnesses, The fourth point wag expressed in this way:™

Fourthly, whils considerarion of the need for every judge to assess demeancur is
eertainlyav«yhnpomntonc.wamthnitmbenonsidmdwithcm,formy
prwﬁmﬁnumﬁnpumemm&ngmnsidmdonofwm!tmmhawahﬁ
uialwﬂlmakzitexmdydifﬁcult-ifnmimpmible-evamwderconﬂmaﬁnn ofa
iial putsngn: wo Rule 155i5(D).

The Trial Chargber expresged jts conclusion in relation to thig issue in the following terms:>*

%mﬂmxeisaconﬂicgasappmsmcﬁstiumedrcmmm;,betmm&eﬂghtm
spwdytrialmdlheimbﬂi:yufasubsﬁmtejudgetoubsmethedememou:ofan;
Witness Who bas testified, it is easier to take steps (in the Burare Case as itnow stands)
*a rodress the problem of one judge not sitting i the case during the testimony of some
wilnesses - a minority of thern for that matter — than it is to redress the problem of delay
in the trial. As indicated above, the fecoeds will be reviewed and connsel could make
submissiong to assist the Substituts Judge and the other Judges to determins this issue.

: Bmitismomdifﬁculttorecoupwmedﬁme.inﬂewofﬂwrightmxpeedyzﬁal,ifﬁm
N 18 lost a5 a result of recommencement of the tial,
20.  The decision by the Trial Chamber was, of course, & discretionary one. It is for the party
challenging the exerciss of a discretion to identify for the Appeals Chamber 1 “discernible” etror
made by the Trial Chamber. It must be demonstrated thar the Trisl Chamber misdirected itsalf
either as to the principle to be applied, or as to the law Which is relevant to the exercise of the
discretion, or that it has given weight to extraneous or irrelevant considerations, or that it has
failed to give weight or sufficient weight to relevant considerations, or that it has made sn error
28 to the facts upon which it has exersised its discretion. In relation to the Trial Chamber’s
findings. of fact upon which it based its exercise of discration, the party chsllenging any such
finding must demonstrate that the particular finding was one which no reagonable wibunal of fact
could have reached, or that it was invalidated by an emor of law. Both in determining whether
the Trial Chamber incerrectly exercised its discretion and (in the event that it becomﬁa'necessary
to do 80) in the exetcise of its own discretion, the Appeals Chamber is in the same positlon as
was the Trial Chamber to decide the correct principle to be applied or any other issue of Jaw
which is relevant to the exerciss of the discretion, Bven if the precise natuye of the ervor made in
the exercise of the discretion may not be apparent on the face of the tmpugned decision, the
result may nevertheless be so unreasonable or plainly unjust that the Appeals Chamber is able to
infer that the Trial Chamber must have failed to exercise its discretion properly. Omce the

Appeals Chamber is satigfled that the error in the exercise of the Trial Chamber’s discretion has

1
md. par 33(5).

* Ibid, par 33(D).
Thiz is & reference to the case of Prosecutor v Nyiramasuhwiiw from which the present appesl is brought (see  _ EY
foomndts 1), . 8
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prejudiced the party which complains of the exercise, it will review the order mads and, if
appropriate and without fetter, substitute jts own exercise of discretion for that of the Trial
Chamber.*

21, Ttis not possible to lay down any hard and fast rules as to what is and what is not relevant
to the interests of jnstice in every case where a judge has not been re-elected and where the issve
is Whether the continuation of the trial serves those interests, beyond repeating that, whatever

" detriment may be caused to the accused in such a case by taking other interests info account, the
» trigl must remain a fair one, even though perhaps not & perfect one,

22, The weight afforded by the Trial Chamber to some of the cmMﬁMs it took imto
account gives rise to considerable concem. In this particular case, where the appellants have
conceded — albeit saluctantly ~ that acceptance of their argument (that ouly & new trial will be a
fair trial) will prejudice their right to the expedition which the continuarion of the trial wonld
have afforded thery, it is surprising that the first intexest which the Trial Chamber has taken into
account in holding that the interests of justice would be served by such 2 coatinuation was the
right of the appellants to be tried without andue delay. I is even more surprsing that the right to
a speedy trial should in these circumstances be identified as the msin factor to outweigh the aeed
for a tral in which each of the three judges who determine the result will have had the
opportunity of observing 2ll of the witnesses, The right 10 2 speedy trial remained relevant, but
the pmﬁ:incncc given to it in this case suggests that the Trial Chamber may have placed more
importance upon that right than it warrented in those circumstances. Moteover, the inadequacy
of the resources available to the Tribunal to try other accused persons who have been in custody
for a long period and the financial cost of the Tribunal were also issues of minimal weight in a
case such as this, yet they too have been taken into account in ourweighing the right of these
appellants to a trial in which cach judge will have had the opportunity of observing ail the
witnesses. However, these blemishes, even taken cumulatively, are insufficient in themselves to
demonstrate an emror in the exercise by the Trial Chamber of the wide discretion which
Rule 15bis(D) gives to it.

23.  The fact that cther procecdings have been continued with a substituted judge by consent
is completely irrelevant to whether particular proceedings should be continned againet the wishes
of an accused. A party can always consent to an order against his interests if he wishes to do so

% Prosecutor v Milofevis, ICTY-09.37. ART3, ICTY01-50-AR73 & ICTY-01-51-AR73, Reasons for Decismn 5

on Progecution Interlocurory Appeal From Refusal to Ordwr Joinder, 18 Apr 2002, pars 5-6.
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{even where contrary to a specific provision in the Rules), provided that the order is otherwise
within the jurisdiction of the Tribunal. But the context in which those other proceedings were
discussed at various places in the Trial Chamber’s Decision docs not suggest that jt placed any
weight upon that fact in the present case, What the context does suggest is that the Trial
Chamber refesred to that fact only in order to acknowledge the importance given to the consent
of the accused in those cages. The Trial Chamber was not in error in doing so. The fact that one
of the rccused in the present case had consented to the contimuation of the trial was relevant to
the interests of justice, in that it would mean a bifurcated trial and thus additional expenditure of
jugicial resources, but it would have been preferable had the Trial Chamber also expressly
recltognisedthat,in thecunmtjointtﬂaLeachoflheappeﬁantsistobeaﬁcorckdthe same rights
as if he were being tried separately.’’ However, this does not demansirate an error in the
exercise of the Trial Chamber’s digcretion either.

24.  The Trial Chamber Decision does nevertheless demonsirats error in relation to three

maiiers.

25.  The first concerns the clear indication that the Trial Chamber did mot accept that it s
necessary to the faimness of a wial for all three judges to have the oppartumity to observe,
independently, the demeanour of all witnesses. The Tidal Chamber said that such a recognition
would make it “extremely diffienlt— if not impossible — ever to order continuation of a trial
puxsuant to Rule 155i5(D)”,* and it proceeded to make such an order despite the fact that one of
the judées had not seen 23 of the wimesses. The Trial Chamber made no reference to any
prospect that the substituted udge would have m oppormmity to observe such demeanour for
himself or herself. 1t cannot be disputed that, as the Trial Chamber copceded, it is important for
all three trial judges to be able to observe, independently, the demeanour of all witnesses. The
sbsenice of that opporunity on appeal has been identified as the basis for the rule that the
Appeals Chamber must give a margin of dsference to a finding of fact reached by a Trial
Chamber. If the substituted judge has not had the same advantago as the other two judges of
observing witnesses, that judge must necessarily have to give deference to what the other judges
had observed, and therefore has no independent basis for judging that demeanour, Reading the
transeript, or listening to the submissions of counsel, places the substituted judge in no better

T Rule 82(A).
* The relevant passags in the Trial Chamber Decision i5 quoted in par 19, supra.
¥ Prosecutor v Tadis, ICTY D41-A, Judgment, 15 July 199, par 64: Prosecuter v Alekvovski, ICTY-95-14/1-

A, Tudgment, 24 Feb 2000, par 63; Prosecutor v Detalié et al, ICTY-9621, Judgment, 20 Feb 2000, par 330; '“E

Prosezitor v Bagilishema, ICTR-95-1A-A, Reagons for Judgroent, 13 Dec 2002, pars 11-12,
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position than the Appeals Chamber in hearing an appeal in determining the facts of the case.
The opportunity to see the demeanour of the witnesses has always been regarded as essantial.

26.  When Rule 15bis was first introduced in the Yugoslav Tribumal allowing a trial 1o
contivne for three days in the absence of a judge, the pariod selected was a relatively zhort one
because it Was recognised that the abeent judge would not only be expected to read the transcript

~of the evidence given in his or her absence but must also be given the oppormmity to view the

video-recarding of that evidence in order to judge for himself or herself the demeamour of the
wimesses when giving thar evidence. In the context of a contining trial, the period over which

- this wonld be practicable was necessarily short. The opportunity to view the video-recording

has, however, becn regarded as essential.®® That opportumity to view the video-recording places
an absent judge in the same position as the Trial Chamber itself in relation to evidence which had
been taken by way of deposition (when the proceedings are also video-taped).*! The more
extensive task involved in the amended Rule 15bis has been justified (and it could only be
justified) npon the basis that an opportunity to view the video-recording of the evidence is
essential, and the amended Ruls itself contemplates that this may take some time. The Rwanda
Tribunal merely copied the original Rule and the amended Rule without alteration,

27.  The second error made by the Trial Charnber is that it has not referred to the fact that, of
the 23 witnesses who have already given evidence in the trial, 22 of them were protected
witnesses. In accordance with the wsual practice in the Rwanda Teibunal, a protected witness is
not included in the video-recording of the trial. There is simply nothing to which the substituted

~ judge can refer in order to make an independent assessment of the demeanour of those

witnesses.*> There is some donbt as to whether the witnesses’ own Voices can be heard o the

“ 1t is not suggested that a judge who has not seen the evidence of & number of wittess¢s would be regrixed to
view the video-recording of the of every much witness, or even the whele of the evidence of any
such witnegs. It would usually be fiecessary for the judpe to view the video-recording of only the relevant
parts of those particular witnesses whose avidence is fmportant to the case of elther party whick is genuinely
in digpute (a5 shown, for example, by the trapseript of the cross-examination),

# The puritt would ro dobbt say that a judge who is not present when the evidence is given is denied the
OpPUrtIbity fo ask kis or her own questions of the witmess. Questions are erdinarily asked by trial judges for
one of Iwo reasons, Tha first is to gehieve clarity in the evidencs. It is, however, the obligation of counse]
who ¢a]ls the witness or who ox ines him ar her to ensure that the evidence of that witness is given
clewrly; itis not the abligation of:h.#judges to do 88, The second reqsqn for a judge o agk questions — whea
sitting 23 the tribunal of faat - is ordjnarily to test the acearacy or the honesty of the witness. The use of that
opporunity by judges is rarely 1o tht advantage of the party coalling the witness, and its losd is not usuzlly to
the disadvantage of the secused {s bur an imperfertion; it is does rat render tha trial unfair,

* The position in the Yogoslay Tribnal is different. When a protected witness glves evidence in public
session, the face of the witness as shown o the public Is distorted, Orne camera, focussed on the Witncss
nevertheless records on a separate video-tepe the updistorted pleture of the witness, and this undistorted _2
version is always available o enable|a judge to see the witnass giving ovidance aguin (or for the first brne). 4
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audio-tape, but (sven if the witgesses’ own voices can be heard) the substituied jndge will
receive 10 more than minimal assistance from hearing the withesses’ voices unless he or she
speaks the same language as the witnesses. As it was the usual practics of the Rwauda Tribunal
not to include any protectad witnesses on the video-recording, the Trial Chamber was necessatily
awzre of the absence of any such video-recording in this case. Yet all that the Trial Chamber did
was to.make the suggestion (which has already been refuted) that the substituted judge conld
determine the sbsent witnesses’ demeanour from. reading the transcript and from the submissions
of counsel.® The evidence given by these witnasses is said by the appellants to be vital to the
ogge against them, and the prosecution appears to accept that this is 50, Although Rule 155is(D)
- pr;widcs that the newly assigned judge ramst certify a familiarity “with the record of the
proceedings” before he or she can jein the bench, the absence of any video-recording means that
such a certification provides no protection at all to the appellants that such judge is in a position
to assess the derneanotr of the witnesses, The absence of any referencs 1o this important matter
which was ditectly relevant to the exercise of the Trial Chamber's discretion indicates clearly
that it gave gravely insufficient weight to this issue.

43

23.  The third error made by the Trial Chamber concerns its assessment that it was “easier” to
continue with a substimted judge than to redress the “problemm™ of delay in starting again, in that
it appedrs to have assusned that all 23 witnesses would have to give their evidence in full again at
a new trial. The Trial Chamber gave no consideration to the prospeet that an extensive use of
Rule 92bis(D) where applicable, together with a limited right to cross-examine the witnesses in
order to assist the substituted judge to assess their demeanour, could well have reduced the
“problem™ of delay by a substantial amonnt.

29. These thtee emors of omission demonstrated so far establish. failures by the Trial
Chamber either to take into account or to give sufficient wejght to relevant and important matters
in the exercise of its discretion. The sxercise of that discretion has accordingly miscarried. But
there has also been an emor of commission made by the Trial Chamber. ‘

30.  Judicial expedience should play no part in decigions relating to the Fairmess of a trial.
There are, however, two clear indications in the Trial Chamber Decizion that expedience did in
fact play 2 substantial part in the conclusion reached. There is the observation to Which

s Paragreph 25, supru.
¥ up Chamber muy adimit & nsascriot of evidence gwm by 2 witness in procesdings before the Tribumal which
! 2005 10 proof of a matter other dan the acts and conduct of the accuged.”

Db
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reference has already made that, if it is necessary for all three judges to have an opporunity to
assess the demeanour of all the witnesses, it wili be extrenely difficult = if not impossible — for
au order to be made pursuant to Rule 15bix(D) for the continnation of the trial. The Trial
Chamber then procesded Lo detérmine whether the continuation of the trial served the interests of
justice in the present case by reference to which was the “easisy” course to follow, Picking the
“easier”” course could be justified only if the interasts which opposed the new trial which the
appellants sought were very weighty indeed. As already pointed out, the main iuterest upon
which the Trial Chamber relied was the right to a speedy trial, in circumstances where the
agpellants ave accepted a loss of expedition in order to obtain a fair tdal. None of the other
interests identified by the Trial Chazmber, even ke cumulatively, warranted this detemination

being made for the sake of expedience, The Trial Chamber thercfors erred by giving weight to -

an exiraneols consideration,

31.  There is yet another basis upon which the exercise of the Trial Chamber's discretivn
miscarried. The decision reached that the interests of justice wars served by a continuation,
despite the absence of any opportumity for the substinuted judge to assess the demeanour of 22 of
the 23 witnesses who have given evidence in the trial to dats, was (on the basts of the factors to
which the Trial Chamber did give weight, which excluded any prospect that that judge would
have such an opportunity by having witnesses racalled) so unreascnable or plainly unjust that the
Trial Chamber failed to exercise its discretion properly. The consequences of these threc
independent findings that the exercise of discretion miscarried would. normally be for the
Appeals Chamber to quash the decision and then to consider for itself what the proper exeicise
of discretion should be,

32.  The Appeals Chamber’s Decision in the present case has interpreted the failure of the
Tral Chamber to refer to the fiict that there is no vidso-recording of 22 protected witnesses as
strongly suggesting that no submission had been made by the appellants concerning this point,**
It has accordingly declined to consider the point, “mors particularly in the light of the fact that it
does not have the benefit of any views of the two judges on it”* An appellate court camot
validly abdicate its responsibility to determine an appeal against the exercise of discretion, where
that appeal is baged wpon the failure of the first instance court to give sufficient weight to a

% Appeals Chazaber Decision, par 31. The Appeals Chamber has not been favoured with the subtmissions made
befare the Trial Chamsber, The interprerztion placed upon the absence from the appeal briefs of any reference
to such suhrrissions having been made t5 the Trial Chamber is, in my view, tighly speculative. .
*  Appeals Chamber Decision, pas 31. ,
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% Ibid, par 30.

:elevani consideration, siraply because it has not had the benefit of any views from that court
upon that issue. Jt is the very absence of such views which demonstrates that the first instance
court falled to give sufficient weight to that relevant consideration and that the exercise of its
discretion thereby muiscarried,

33.  As already stated, the Trial Chamber was necessatily aware of the absence of any such
video-recording. They did not need to be told of that fact by the appellants.” The Appeals
Chamber has accepted that it is essential for a fair trial that all the judges have the ability to

+ eY@luate the demeanour of the witucsses and that, in the absepce of a video-recording, the

substituted judge will not be able to make that evaluation.”® The failure of a Txial Chamber to
give sufficient weight to such a relevant and important mattex in the exercise of its discretion
cannot be overlooked merely because a party may not haye told the Trial Chamber something
which the judges already knew. The Trial Cherber described the appellants’ argument that thelr
right to a fair trial required each judge in the case to be given the cpportunity to observe for
himself or herself the demeanour of every witness called in their cass as their “chief” argument.
Instead of squarely facing up to the problem caused by the absence of eny video-recordings of 22
of 23 of the witmesses already called, the Trial Chamber said that such a right needed to be
reconciled with other considerations such as a dght to a speedy tral. The Trial Chamber
therefore was in etror by failing to give sufficient weight to the need for all three judges to have
the ability to evaluata the demesnour of the witnesses and to the fact that, in the absence of a
video-recording, the substitnted judge would not be zble to make that gvaluation without the
witnesses being called to give avidence aggin.

34.  The solution proposed by the Appeals Chamber’s Decision is that, although it is correct
to say that the ability of the judges to evaluare demcanour (or credibility, as the Appeals
Chamber has put it) is essential {o the fairness of the rcial —

(a) it is for the substituted judge to determine the adequacy of the record of proceedings, and
that if he is unable thereby to familiarise himself with the earlier proceedings he will not
join the bench; and

“ ‘That the judges went on to make the extrgordinary suggestion that the substituted judge could determine the
absent witness's demeanour from rcndmg the wanscript and from the submissions of counse! shows beyond
any doubt that they were aware-of the dbseace of any video-recording,

. ix-.-\:li"' .
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® ()  the substitated judge may fesl that, even in the absence of video-recordings of
these witnesses, the record which {5 evailable is sufficient to enable him “to
appreciats what hag happemed”; or
@)  if not, the substituted judge may decide to join the bench with any questions of
demeanour being left ta be resolved by the recomposed Trial Chamber deciding
to recall withesses for the subetituted judge to assess their demeanowr on
particular points if, in the view of that Trial Chamber, the point involves a matter
of credibility which that judge may need to resolve in that manner.®

" :
35.  Before dealing with the merits of this proposed solution, it moust be pointed out that, as

such a relevant solution had not been considered by the Trial Chamber, and particularly as the
Trial Chamber clearly declined to accept the premise accepted by the Appeals Charuber that the
opportunity for all three judges to observe, independently, the demesnour of all witnesses is
essential to the faimess of the mial, it necessarily follows that the exercise of the Trial Chamber’s
discretion miscarried. In those circumstances, the only order which the Appeals Chamber can
appropriately make is to nphold the appeal, quash the Trial Chamber's Declsion and exercise its
own discretion as to whether the interests of justice would be served by the continnarion of the
trial. Xf the Appeals Chamber feels itself to be in the position to do so, it could then make orders
directing the recomposed Trial Chamber to consider the recall of witnesses as already ontlined,

Qo3

If the appeal is simply dismissed without any such orders being made, the position remains as it -

now is, without any obligation upon the Trjal Chamber to catry out the solution proposed.

36.  But there is a flaw in the Appeals Chamber’s reasoning, Rule 15b#s(D) provides only
that the snbstituted judge may not join the bench totil he or she "has certified that he or she has
familiarised himself or herself with the record of the proceedings™ It does not give to the
substituted judge either the power or the obligatlon to determine the adeﬁuacy of the record of
proceedings. The substituted judge may join the bench even if he or she {5 not satisfied that it
will be .possible to observe the demeanour of the witnesses either from the record without any
video-recordings or from that record plus the recalling of some of the witesses. As it has
already been pointed out, the certification required by Rule 155is(D) provides no protection to
the appellants that the substituted judge ia in a position to agsess the demesnour of the witnesses.
This flaw lcads to a number of problems, Without any order from the Appeals Chamber to the
recomposed Trial Chamhber to congider such a procedure, the substimted judge cannot insist upon

A
—y
T

“ Ibid, pars 33-35.
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s wittiesses being recalled. What i to happen should the substityted judge remain dissatisfied with
- his or her ghility to aysess the demesaqour of the witnesses beicau&e, for example, some of the
Witnesses nominated for recall have died or are too sick or tao frightened to re-appear?™ Is he of
ahe obliged to disclose this dissaisfaction to the parties? Does the recomiposed Trial Chamber
oontinue, or does it have power to reconsider its decision to contime the trial notwi i
the dismissal of this appeal? The Appeals Chamber’s proposed sofution, without the appeal
being ui)held, provides no safeguards at afl,

. 24/09 '03 WED 17:17 FAX 0031708128932 ICTR REG THE HAGUE ICIR

37.  In exercising my own diseretion were tho appeal to be tpheld, I would not accept the
" sdfation which the Appeals Chamber Decision has proposed. Whilst I accept that recalling
witnesses will enable the substitated judge to observe their demeanour if they do reappear, I do
, not believe that the Appeals Cﬁaml;er is in amy position to assess for iteelf upon the material
W before it an issue which the Trial Charber failed to consider - whether recalling witoesses to
E give evidence in the existing trial (as the Appeals Chamber Decision sugeests) would cause
greater delay than starting a new trial with the probable advantages of the procedures afforded by

" Rule 925s. Ouly the two remaining members of the Trial Chamber can make that assessment.

Dizpaesition

38.  Accordingly, I wounld uphold the appeal, quash the Trial Chanber’s Decision and remt
the matter to the two remaining judges of the Trial Charmber to reconsider the matter in the Hpht
of what has been said in this Dissenting Opinion.

Dore in English and French, the English text being authoritative.

— Dated thig 24" day of September 2003,
i At The Hague,
L The Netherlands,

Dot bt

Judge David Hun:

¥ Itis understood that many of the withesses wece infected with AIDS.

:. Ly ;-"'
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