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THE APPEALS CHAMBER of the International Criminal Tribunal for the Prosecution of Persons
Responsible for Genoeide and Other Serious Violations of International Humanitarian Law
Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other
Such Violations Committed in the Terditory of Neighbouring States between 1 Janmary and 31
December 1994 (“Appeals Chamber” and “Tribunal”, respectively);

NOTING the *Decision on the Prosecuior’s Request for Referral to the Republic of Rwanda”
rendered pursuant to Rule 11bis of the Rules of Procedure and Evidence of the Tribunal (“Rules™)
by a Trial Chamber designated under Rule 11bis on 6 June 2008 (“Trial Chamber” and “Rule 11bis
Decision™, respectively);

NOTING that the Appeals Chamber is seized of an appeal by the Prosecution against the Rule

11bis Decision;l

BEING SEIZED OF the “Request of the Republic of Rwanda for Permission to File an Amicus
Curiae Brief Concerning the Prosecutor's Appeal of the Denial the by [sic] Trial Chamber of the
Reguest for Referral of the Case of Gaspard Kanyarukiga to Rwanda Pursuant to Rule 11 bis of the
Rules” (“Request™) filed on 11 August 2008 by the Republic of Rwanda (“Rwanda™), in which
Rwanda requests leave to file an amicus curige brief and to make oral submissions if there is to be

an oral hearing;

NOTING that, in support of its Request, Rwanda submits that it is best placed to provide
information to the Appeals Chamber in relation to the law, legal procedure, witness protection
programs and other state mechanisms applicable in Rwanda, and that, therefore, its submissions on

several issues to be litigated on appeal would assist the Appeals Chamber in its determination of the

case;®

NOTING the “Defence Response to the Request of the Republic of Rwanda for Leave of the
Appeals Chamber to Appear as Amicus Curiae” (“Response”) filed by Kanyamkiga on 15 August
2008, in which he submits that Rwanda was already granted amicus curiae status during the referral

proceeding and that any submissions made in an amicus curiae brief on appeal would repeat those
made during that proceeding;3

! Prosecution’s Notice of Appeal (Rule 11 bis (H)), 23 June 2008,
2 Request, para. 9.
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NOTING that Kanyarukiga further submits that Rwanda has indicated that the amicus curiae brief

it filed in the case of The Prosecutor v. Yussuf Munyakazi (“Munyakazi”) covers the same issues as
those raised in the appeal in the present case;*

NOTING that Kanyarukiga therefore submits that further submissions from Rwanda would be
repetitive, and that granting the Request would unnecessarily delay the proceedings and violate
Kanyarukiga’s right under Article 20 of the Statute of the Tribunal 10 be tried without undue delay;’

CONSIDERING that, pursuant to Rule 74 of the Rules, the Appeals Chamber “may, if it considers
it desirable for the proper determination of the case, invite or grant leave to any State, organization
or person to appear before it and make submissions on any issue specified by the Chamber™;

CONSIDERING that granting leave to make submissions under Rule 74 of the Rules is a matter
within tbe discretion of the Appeals Chamber;®

CONSIDERING that the primary criterion in determining whether to grant leave to an amicus
curiae to make submissions is whether this would assist the Appeals Chamber in its consideration
of the appeal;’

RECALLING that, pursuant to Rule 74 of the Rules, the Trial Chamber granted Rwanda leave to
appear as amicus curige during the referral proz:ee;dinga and that, in this capacity, Rwanda made
written submissions before the Trial Chamber;’ '

® Response, paras. 6,7,9, 11. _

* Response, para. 10, refetring 10 Request, para. 10.

3 Response, paras. 11-13.

¢ See The Prosecutor v. Ferdinand Nahimana et al., Case No. ICTR-99-52-A, Decision on thc Admissibility of the
Amicus Curige Brief Filed by the “Open Society Justice Initiative” and on its Request to be Heard at the Appeals
Hearing, 12 Junuary 2007 (“Nakimana Decision"™), p. 3. See also Prosecutor v, Ante Gotovina et al., Case No. IT-06-
B0-AR108bis.1, Decision on the Prosecator's Motion to Strike Request for Review under Rule 1085is, 13 December
2006, para. 7.

T Nahimana Degision, p. 3; Prosecutor v. Radoslgv Brdanin, Case No. IT-99-36-A, Decision on Association of Defence
Counsel Request to Participate in Oral Argument, 7 November 2005, p. 3. See also Laurent Semanza v. The Prosecutor,
Case No, ICTR-97-20-A, Decision on Amicus Curige Application of Paul Bisengimana, 30 March 2004, p. 3.

* Decision on Defence Reguest to Grant Amicus Curiaze Statns to Four Non-Governmental Associations, 22 February
2008; Decision on Amicus Curize Request by Human Rights Walch, 29 February 2008 (“Decision on Amicus Curiae
Request”).

? I jts request for permission 1o file an amicus curiae brief, Human Rights Watch requestcd that the Appeals Chamber
admit the amicus curige brief it had submined in The Prosecutor v. Fulgence Kayishema (The Prosecutor v. Fuigence
Kayishema, Case No. ICTR-2001-67-1, Brief of Human Rights Watch as Amicus Curiae in Opposition to Rule 11bir
Transfer, 3 January 2008). See Request for Leave to Appear as Amicus Curize Parsuant 1o Rule 74 of the JCTR Rules
of Procedwrc and Evidenee, 27 February 2008. In its Decision on Amicks Curiae Request, the Trial Chamber stated at
paragraph 4 that “In the Chamwber's decision of 22 February 2008, Human Rights Watch was invited (o provide written
submjssions no later than 7 March 2008. The organizalion has auttached the brief it provided in (he other Rule 11bis

2
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NOTING, however, that Rwanda proposes to make additional submissions on matters that were not
covered by the amicus curiae brief it submitted during the referral proceeding, which it claims will
provide clarification of the issues on appeal;’®

NOTING further that although Rwanda requests permission to file an amicus curiae brief covering
similar issues to those it addressed in the amicus curige brief it filed in Munyakazi, it indicates that
any submissions filed in the present appeal will contain necessary modifications and additions in
Light of the particular pleadings and challenges raised by Kanyarukiga;
l

RECALLING that the Appeals Chamber granted Rwanda permission to file an amicus curiae brief
in Munyakazi on the basis that Rwanda had a practical interest in the determination of the appeal,
and that the Appeals Chamber would be assisted in the determination of the appeal by further

amicus curiae submissions from Rwanda on issues relevant to the determination of the appeal;'!

CONSIDERING that Rwanda also has a practical interest in the determination of the appeal in this
case;

CONSIDERING that the issues identified by Rwanda in the Motion as matters about which it
could provide further detail are relevant to the determination of the appeal and that the Appeals
Chamber may therefore be assisted by further amicus curiae submissions fromn Rwanda;

FOR THE FOREGOING REASONS,

GRANTS leave to Rwanda to file an amicus curige brief, to be submitted within 10 days of the
filing of the present Decision and to be no more than 10 pages in length;

ORDERS Munyakazi and the Prosecution, if they wish to do 50, to file responses to the amicus
curiae brief of no more than 10 pages in length within 5 days of the filing of the bref;

DECLARES that if the Appeals Chamber deems it necessary to hold an oral hearing, it will issue a
Scheduling Order, indicating whether oral submissions from amicus curige will be permitted.

proceedings 10 ils cument Request. The Chamber will consider this brief in connection with its deliberation in the
Fnsent case”.
® Request, para. 11.
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Done in English and French, the English text being authoritative.

Dated this 1st day of September 2008,
at The Hague, The Netherlands.

@o05/008

98/H

et n

Tudge Fausto Pocar

Presiding

! See The Prosecutor v. Yussuf Munyakazi, Case No. ICTR-97-36-R11bis, Decision on Request from the Republic of

Rwanda for Permission wo File an Amicus Curige Brief, 18 July 2008, p. 3,
4
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