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1. The Appcals Chamber of the Intematlonal Criminal Tribunal for the Prosccuuon of Persons

_ RespDnSIble for Genocide and Other Seriois Violations of Intcmabonal Humamtanan Law

.' Comimitted in the Temtory of Rwanda and Rwandan Citizens Respons1ble for Genoc1de and Other
Senous Violations Com:mtted in the Territory of nghbounng States, between 1 Janua.ry and 31 ‘

002/009

',Decembor 1994 (“Appeals Chamber” and “Tnbuual respectively) is seized w1th an mtcrlocutory .

appeal filed by J oseph Nzirorera" against the Trial Chamber’s oral decision of 16 February 2006.2

. This appeal raises issues of whether the Trial Chamber prowdod Mr. NZIIO‘IGI‘& with adequale time
. to prepare for cross-exammatron of a witness followmg the Prosecution’s. late disclosure of

" potentially exculpatory material that was relevant to that cross-examination as well as whether it

. applied the  correct standard ‘and followed proper procedures in deohmng to order addmonal

W

. d1sclosure

 BACKGROUND -

2. ' The tial 11 which this appeal arises is m the initial Sl:égeb' of the Prosecution case. The trial -
.. originally commenced on 27 November 2003 before a section of Trial Chamber 1. The Defence
| succossfuﬂy challenged the composmon of the Bench, and the Appeals Chamber ordered the trial to
' commence de novo. * The trial restarted on 19 Septcmber 2005,% and the Trial Chamber heard two

WImessos during the first session, which lasted until 28 Octobor 2005.

3. On 6 February 2006 before the conmencement of the second t.nal session, Mr Nmrorcra

requested the 1mmod1ato disclosure of matcnal relevant to the testlm.ony of each of the w;tuesscs
scheduled to be heard dunng the upcotr.ung sessxon ¢ He ola:lmed that the Prosecution had fa:lod to
prOVIde thcso materials in violation of its obhganons u.nder Rules 66(A)(ii1) and 68 of thc Rules of

E Procedure and E\ndonce of the Tnbunal (“Rules™).” (As a remedy, he sought a sixty day stay of
‘ proceedmgs

L

! The Prosecutor v. Edouard Karemera et al., Case No. ICTR-98-44AR73.6, Joseph. Nzirorera’s Interlocutory Appeal
from Decision Denying Motion for Sty of Proccedmgs and Request for Stay Pending Appeal, filed 7 March 2006

. " {“Nzirorera Appeal”). Mathieu Ngirumparse filed a brief in support of the Nzirorera Appeal. See The Prosecutor v.
. Edouard Karemera et ol, Casc’ No. ICTR-98-44ART73.6, Mémoire- de M. Ngirumpaise au soutien du Nzirorera’s’

‘Interlocutoty Appeal from Decision Denying Motion for §Stay of Proceedings and Request for Stay Pending Appeal,

filed 10 March 2008 (“Ngn'umpntso Submissions™). The Prosecution responded in The Prosecutor v. Edouard

Karemera et al., Case No. ICTR-98-44AR73.6, Prosecutor’s Response to “Joseph Nzirorera’s Interlocutory Appeal -

from Deciston Denymg Motion for Stay of Proceedings and Request for Suy Pending Appeal”, filed 17 March 2006
(“Prosecution Response™). Mr. Nzjrorera filed a reply on 21 March 2006.

2 The Prosecutor v. Edouard Karemera et al, Case NO ICTR-98-44-T, Oral Demsmn, T. 16 Fcbruﬂ.ry 2006 pp. 2-10

s ‘Impugned Decision™). .
Impugned Decision, p. 8. .
* The Prosecutor v, Edou:zrd Karemera et al. Case No. ICTR- 98-44AR15b|: 2, Reasons for Docmon on Intm:locutory

“Appeals Regarding the Continuation of Proceedmus with R Substitute Judge and on Nzirorera's Mouon for Lcavc to

-Consider New Material, 22 October ‘2.004
¥ Impugned Decision, p. 8. -
¢ Impugned Decision, p. 2; Nzirorcra Appeal, para 1.

" 7 Impugned Decision, p. 2; Nzirorcra Appeal, para. 1. | | * ] o N o
_® Impugned Decision, p. 2; Nz:roreraAppeal para. 1. - 5 o E & 5 = .

CaseNo. ICTR-98-44-AR736 . 1 28 April 2006
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vy In the Impugned Degision, the Tnal Chamber agreed that the Prosecutlon had fa.tled to ,
' comply with its disclosure obhgauons in respect of s.ome of: the material sought by Mr. Nzuorera
. However, it declmed to sta.y the proceedmgs 1 addmon, the Trial Chamber refused to order the .
' production of other material, based on the Prosecuuon s undertaking that it either did not possess. o
' "__the documents or that they were not excu]patory Over Mr Nzuorera s Objection, the Tnal s

" Chamber commenced the testimony of Witness UB." The. tesumony of W1tness UB covered the_ .

ennre second tnal sessmn mnmng from 16 February untﬂ 15 March 2006. The third trial sesswn is
, scheclulcd to commence on 15 May 2006.

: DI'SCUSSION T

A Ground 1: A.llegntmn that the 'I‘nal Chamber Erred in Failmg to Prow:le a Remedy for = -
'Rule 66 and Rule 68 Vlolauuns It Found to Have Been Established . = ' . i

5. Under his first grolmd of appeal, Mr. Nmorera focuses his. submls&on on Rule 68 violations ..
~ Dearing on the testimony of W1tness UB, the only witness ultimately heard during the second trial
' sesmon These violations mclude the lare d1$closure ofa Judgement ofa Rwandan court mphcatmg
Wltness 'UB in killings"* as well as statements of two individuals forther incriminating the
" witness.' Mr. Nzirorera argues that, having found senous violations of the Prosecunon sdisclosure -
; obhgauons the Tnal Chamber erred as a matter of [aw by faﬂmg to prowde him with adequate tune
.and. facilities to prepare his defence in wolauon of hls nghts under Amcle 20(4)(b) of the Statute. 6

6. The Tnal Chamber determmed that, in the czrcum.stances of the casé, no prejudxce resulted a
_ from the late disclosures bccause Mr. Nzuorera had some knowledge of  the matenal and the
" Prosecution provided the documcms at the outset of the witness’s testimony."” Mr. Nzirorera -
..dlsagrees with this assessment: and submlts that he suffered pl'C]lldlCE because, in order to properly
' challenge Wztness UB’s CI‘Bdlblllty based on the material, he needed time to “chgest" the matenal

. ? Impugned Decision, pp. 3, 4, 6-8. The Tna.l Chambet found dlsclosure Violanons in respect of Wimesses UB GFa, . '
~ GBU, AWB, ALG, HH, Omar Serushago, and Ahmed Mbouyunkiza, Impegned Decision pp. 3, 4, 6-8.
. ™ Impngned Desision, pp. 8-10. The Appesls Chambér observes that, given the trial schedule, Mr. Nzirorera received

the sixty day delay that he sought with respect to all witnegses:other than Witncsses Mbonynkiza and UB who have
* already testified. - it 1 )

! Impugned Decision, Pp- 547
. Impugned Decision, pp. 8, 9.
- Nzirorera Appeal, paras, 73-92. ;. - . ’
'4 Nzirorera Appeal, para. 77. The Prosecuuen disclosed this Judgemem in Kmyarwa.nda on 13 Febmary 2006 It was _
transiated informaily for the parties into French and English o 16 February 2006 on an cxpedited basis at the Tequesl of
. -the Trial Chamber, The jodgement conlains allegauons of fourteen individuals implicating Witness UB in varous-
* " Kkillings. See Nzirorera Appeal, para. 78; Impugned Decision, p. 3. The Appeals Chamber observes that the Prosccution
" . obuained the Rwandan judgement on 10 February 2006.T. 13 Februa.ry 2006 pp 12,13.
.. ¥ Nzirorera Appeal, para, 80. . _
* . "% Nzirorera Appeal, paras. 75-82. '
" " Impugned Decision. p. 8. wg R v v, .+ oam B E . e B '
.,CascNo ICI’R9844-AR736 e o« *_tdgm @&, CE ' 28 Apsil 2006

\
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. and to mtcmew the mdmduals whose a]legatlons underhe it”® In resjp'onse, the Prosécutipn argues

' that M. Nzxrorera had no nght to a stay of proccedmgs in the cncumstances of the case.!”

7

The Prosecuuon s o‘bhganon to dlsclose potcnua]ly exculpato:y ma:enal is essenual toa fair-

Bo04/009

tnal za HOWever not ‘every violation of this 1mporta.nt obligation unphcates a Violation of an
» '-accused’s tEur trial n,hts Wan:antmg a rcmdy . If a Rule 68 d1sclosure is cxtenSWe paItles are

‘_cnutlcd 110! requcst an adjomnmcnt in order to properly prepare themselvcs The authonty best

placed to determine | what time is sufﬁcwnt for an accused 1o prepare his defence is the Trial
Chamber conductmg the, case

.'.dctemuncd that the 1atc d15closure would not interfere with. an effect_we cross-examination.”

Furthermore, the Trial Chamber noted that it would pr0v1de appropnate addmoual relief on a case-

B, by—case ba31s and indicated that it nnght be appropnate to recall the witress if further investigations -

Mr. 'Nzirbréra raiscd the issue of his need for imi'eatig'atidns arising from' the late disclosure
S befo:e the Trial Chamber.”* In the Impugned Decision, the Tnal Chamber expressly considered the
-nnpact of the late d1sclosure on Mr Nmrorcra s ability to prepare for Wltncss UB’s testimony and

2 warranted addmonal cross—exa:mnauon % In the present cucumstances the Appeals Chamber

- cannot say that the Trial Chamber abused its dJ.SCIBl'lOIl in dcchmng 1o stay thc proceedings. The

Appcals Chamber considers that in. long and comphcated cases, it is necessary for a Trial Chamber

Io-exercise its dmcrenon to control the progrcss of the- proceedmgs as appropnatc prowded that it
% 'does not encroach on fair trial rights.”’

. % Nzjrorera Appeal, paras. 75-82.
1? prosecution Response, paras, 3-28.

% The Prosecutor v, Théoneste Bagosora et al, 'ICTR Case Nos, 98-41-AR73 98-41-AR73(B), Decmon on

Interlocutory Appeals on Witness Protection Orders, 6 October 2005, para. 44; The Prosecutor v. Darie Xordid and -

Mario Cerkez, Case No. IT-95-14/2-A, Appeal Judgement, 17 December 2004, paras. 183, 242 (“Kordic and Cerkez

- Appeal Tudgement”); The Prosecutor v. Tihomir Blaski¢, Casc No. IT-95-14-A, Judgement, 20 July 2004, para 264
(“BlaSkic Appeal Judgement”, The Prosecutor v. Radislgv Krsti¢, Casc No: IT-93-33-A, Judgement, 19 Aprﬂ 2004,
- para, 180 (“Krstic Appeal Tudgement™); The Prosecutor v. Radgslav Brdanin, Case 'No, IT-99-36-A, Decision on

Appellant’s Motion for Disclosure Pursnant to Rule 68 and Mouon for an Order to the Regxstra.r to Da.sclose Ccnmn z

Matertals, 7 December 2004, p. 3 (“Brdenin Deacision™).

2 Xordic and Cerker Appeal Judgement, para., 179 (“Once the Defence has sa.usﬁed a Chamber that the Pmsecuuon has
failed to comply with Rule 68, the Chamber, in addressing what is the appropriate remedy (it_any) must examine

" whether or not the Defence has been prejudiced by a’breach of Rule 68 [...]."Yemphasis added). See also The’

. Prosecutor v. Juvénal Kajelijeli, ICTR Case No. 98-44A-A, Judgement, 23 May 2005, para. 262 (Kajelifeii Appeal
' ]udgement "), Blafki¢ Appeal Judgement, paras 295, 303; Krstic Appeal Tudgement, para. 133,
' Kmnc Appeal Judgement, para. 206. .-
2 The Prosecutor v. Slobodan Milo¥evic, Case No. IT-)2-54-AR73.6, Decision on the Interloculary Appca] by the

Amici Curige against the Trial Chambc:r Order Concemmg the Prasentauon ancl Prcparanon of the Defcncc Case, 20
. January 2004, para. 18, , .
+'#T, 13 February 2006 p. 16.

2 Impugped Decision, p. 8.

* Impugned Decision, pp. 3, &, 107 . '

¥ See Kordi¢ and Cerkez Appeal .Tudgemenr., paza. 196.

+Case No ICTR-98-44-ART36 U3 . .- 28 Aprl 2006
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:' 9. M.r Nzu:orera contends that the Tnal Chamber raJected hls request for a stay of proceedmgs' |

. solely baSﬁd on an erroneous reading of an oral decision i in the Karera case.” Mr. Nzirorera notes

that, in the Karera casc the Tnal Chamber postponed the cross-exammanon of W1tuess UB, who

also appeared in that trial, based on late dlsclosure 2 Howwer he submits that in the Impugned .

y Dccxsnon, the Tnal Chamber erroneously descnbcd the holdmg in Karera as prowdmg for the recall

" of the Wlmcss The Appeals Chamber does not accept Mr Nzuorera s contention that the Trial .

. B Chamber reached thc hnpugned Dec1smn on the basis of such a readmg of the Karem demsmn. In

. reﬁmng to stay the proceedings, the Trial Chamber engaged in a case-speclﬁc analys1s of the
1mpact of the late dlsclosure on M. Nzirorera’s ability to cross—examnne Witness UB.*! The Trial
Chamber also notcd that it had a range of other possible remcd1es at its disposal, including

postponmg or cxcludmg the w1tness s testimony*? Only then, did the Trial Charaber proceed to
' maka 1ts observatmns about the Karera dec1slon :

‘ _1,0: Mr Nmrorcra also contends that reca]l as an excepr.lonal measurc "is an msufﬁcwnt

‘remedy.> The Appeals Chamber notes,  however, 'that the adequacy of this rcmedy in this instance

- has not been tested gwen that Mr 'Nizirorera has not yct sought to recall the witness. In addition, at

- thls stage, it 1s also entirely unclear what ewdenuary value, 1f auy the Trial Chamber will place on

Wnncss UB’ s tcstu:nony in Light of the exlsung crossaaxammauon or further evidence and
E _ submlsmons prowded dmtmg the proceedmgs

O Accordmgly, thls ground of appeal is d151russed

B. Ground I[ Allegatmn that the Trial Chamber Erred in Setung an Un.reasonable Threshold |

" for PrOOf of Rllle 68 Vlolaht)ns It Dld Not Find Had Been Establlshed :

-

12.;. ' Under his second ground of appeal Mr Nm'orera submits that the Trial Chambcr erred in.”

. retusmg to order the msclosurc of addmonal mar.enal in thc Prosccuuon 5 pcssess:on perta.mmg to

W1tnesses Mbonyunlqza. UB, GFA, and GBU.*# He clalms that members of hisg Dcfence team

interviewed a number of 1nd1v1duals who acknowledged prov1dmg statements to, the Prosecution

which, in t.hc Dcfence § v:Lcw contradxctcd the antmpated testimony of Prosecuuon w1tne.sscs about .

) ._ 2 Nzirorera Appeal, paras. 83-86, rpfernng to Tha Pro.recutor v, angor.r Karera. TCTR Case No 01-'?4—T Oral_

* Decigion, T. 18 January 2006 p. 86,
* 3 Nzirorera Appeal, paras. 85, 86
0 Nzirorera Appeal, para. 84.-

¥ Sae Impugned Decision, pp. 8 9
* . ™ See Impugned Decision, p. 4.

™ Spe Impugacd Decision, pp. 9, 10. +, .
* Nzirorera Appeal, paras. 87, 88.

- 3 Nzirorera Appeal, paras, 93-102, kN

s Case:No ICIR98-44—AR736 A . T T R L .. 28 April 2006
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‘ ;_'Spéciﬁc é{rénts In refusmg o order msclosurc of th:s matenal, Mr Nmmrcra argues that the Tnal ’

, Chamber sel an unreasonabl)r h:gh threshold for proof of 2 Ru]c 68 ‘violation by requiring the

" . Defence to have actual knowledga of rhe coments of the matenal in questlon bcfore ordenng
"msclosure ' ' '

- ' 13, To estabhsh a vmlatlon of the Rulc 68 dlsclosure obhganon, the De.fence must (1) cstabhsh

‘ that addmonal matenal ex.rsts in the possessmn of the Prosecunon, and (n) present a prima facr,e
7 case that the matenal 1s exculpatory

R The Prosecnhon admmed takmg statements from some of the md1v1duals as allegad by the'_-

o ,Defcnce, but did not consider the miaterial to be. exculpatory.® 3 The Tnal Chamber accepted a

rcpresentauon to this effect from the Prosecutmn nonng thal thc Defcnce d1d not refute 1t

'

15, M. szrorera clairs that in accepnng thzs representanon, ‘the ‘Txial Chambcr failed to
~,‘,con51der the mstory of the Prosecutmn 5 Rule 68 vxolauons in thls case, the Prosecunon s

' “rmsgulded view” of its Rule 68 obhgatlons, as wcll as the hkehhood that a witness 10 an meortant .
" . event who was not bemg called by the Prosecutmn would possess mformatxon wmch affected the

- .' CI&dlblhty of its wmcss descnbmg the samz event.* The Prosecuuon rcsporlds t.ha.t it was open to

the Tral Chambcr to acccpt its rcpresentahons

16 . The: Appeals Chamber can 1dcnnfy no error on the part of the Tnal Chambcr in dcclmmg to

order thc d1sclusure of the maxenal in- quesnon The respons:blhty for d15clos1ng exculpatory' "
. Jmatenal rests on the Prosccuhon and the detenmnatxon of what matenal mests Rule 68 disclosure .

S requlrcmcnts is pnmanly a facts—bascd Judgcment, fa]img within the Pros::cumn s responmbﬂlty

_ 17.‘ ’I’he Appeals Chambcr cannot fault thc Tnal Cha.mber for quuestmg Mr Nzu‘orera to

- prowde an ‘‘evidentiary basxs" for h15 clairns that the material fell within the scope of Rule 68,

contrary to the assertions of the. Prosecuuon “.The Trial Chamber is entitled to assume that the

-Prosecutlon is actmg in good faith.*> The Appeals Chamber observes that Mr. Nzirorera supported
" s assertion that Lhc Prosecunon posscsscd exculpato:y matenal based on the representauons of his

. Nnrarera Appeal, paras. 96-98; T 13 February zoos pp 4 6,7, 30.

" . ¥ Nzirorera Appeal, para. 93.

* Kajelijeli Appeal Judgement, para. 262; Kordw’ and Cerkez Appeal Judgcmcnt, para 179 Brdamn Demsmn, P 3
1 I.mpugned Deeision, pp, 6.7. ‘ )
Impuvned Decision, pp. 6, 7.
“! Nzirorera Appeal, para.'99.
-4? proscention’ s Response, ‘para. 29.

. ® Kordic and C"erkez Appsal Judgement, pars. 183; Brdanm Dccmon. p 3. See arso Ka_)elueh Appeal Judgement, pera. ,

S L 262, a )
M See Impugned Dacmun P '? 8 T. 13 Fcb:uary 2006 P 6 ("If youre saymg the Prosecumr has not honoun:d a '

commitment and yau 1 asking us 10 prov:de a rcmedy for domu so, we wouid need some ev:dence that would enablc w, .

to say that."”).
% Kordic and Cerkez Appeal Judgemcnt. para 183 Brdaaneclsmn P. 3

CaseNQICI'RQBM—AR?SG . _ BT zs;gxpruzooa

g
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counsel rccounung mtomews vnth mdmduals who clau:ned that thcy prowdod the Prosecutlon wﬂh iy
' contradlctory accounts. of certam events Aithough thc Tnal Chambcr would have: been wnhm its - ._ .

. .discretion t© order the Prosocunon to disclose the. matenal in quesuon on the basis ‘of such
.'representauons thc Appea.ls Chamber cannot conclude that it abused its d:screhon in dechmng to', ;

= doso
18, .

’ expressly stated that it had been requestcd to draw various mfcrencos from pnor d1sclosure disputes,

whlch M Nzuorera raised during 'oral argument Moreover, in accoptmg the Prosotmuon 8 ‘_ 5
K ':eprcsentauons, the Tnal Chamber emphasized, that the adm:lmstrahon of justice depended on the'

" integrity of the Prosecutlon and mdmatcd its w::lhngnes.s to cons1der sanctions if the ProsecuuonA

g declarahons wero maccurate
19. - Abc’otdingly, ke grom{d of appeal is dismissed. X

C Ground lI[ A!Iegatlons that the Tnal Chamber Errerl in Refusmg to Inspect the stputed
Materlal In Camera B '

The Appeals Chamber aiso does not agree that, in maclm:g zts demszon, the Trial Chamber '
. failed to adequately conmdcr the history of disclosuce vmlauons in this case.”” The Trial Chamber

20, _ Fma]ly, under hxs thu'd ground of appeal, Mx Nzn‘orera subrmts that tho Tnal Chambcr .
e erred by refusing 1o mspect ‘the- disputed -material in camera Thc Appeals Cha.mber observes, i

: howcver, that Rulc 68 (D). requires mspocnon in camera of matenals only, where. the Prosecuuon. ‘

" seeks 10 be rehcved of its chsclosure obhgatmn Bs a result of possﬂble pIEJUdlce to ongoing

+* ,mvesuganons, or becaUSe disclosure may be cont:rary to the pubhc mtorost or the secunty interests -
of a state. " Given that the Prosecution has. the ' primary responsibility to make, disclosure’

Lo determmauons undcr Rule 68 * the Appeals Chamber does not find any crror on the Trial . -

Chamber’s pan in dechmng to m9pect the documents in camera

21 Accordmgly, IhlS ground of appeal is d1smissed

“’Sae ¢.g., Nziroicra Appeal, paras, 96—98 ‘1‘ 13 Fobmaryzﬂospp 4, 6 7,30, oo
1 Mr. Nzirorera and Mr. Ngirumpatse outline the ‘Prosecution’s disclosure practices throughout tbc case in dcmﬂ

Nazirorcra Appeal, paras. 12-64, 94: See alto Ngirumpatse Submissions; paras. 10-13. The Prosecution notes that past |

. problems have been cired aad that, the Tnal Chmnber has never found thal the Prosecuuon acwd in bnd fa:t.h
- Prosecution Responsc, para. 17- ' 2 Tae )
% Impugned Decision, p. 5.
¥ Impugned Decision, pp. 6, 8, 9,
- 3 Nzirorera Appeal, paras. 103-1086. -

CaseNo ICTR-98-44—AR736 R - S s U Lve 8 s 28Ap1:ﬂ’;096
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- ."‘ DOHC n Enghsh and French thc Enghsh versmn bemg authonta‘mrc ST

" & .'Done thzs 28th day of Apnl 2006
T "At The Hague, . : g
"~ The Nptherland‘s. R

A ‘CaseNé.II'CTk—93-4:4-AR73‘.6 '_:-. '."...'{,'. ik -". '.7 :'_ ' . “._'I -:4' g ' '- oo " 28Apﬁ12006 .
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DISPOSITION

. - For the foregomg reasons, the Appcals Chamber DISMISSES the Nnrowra Appeal in all ‘
3 , -respects and DISMISSES hls motlon for a stay of proceedmgs pendmg the dmposmon of the appcal _
" _'as moot ' : ; : i J

 Judge Liu Dagun -
Presu:hng

. ': ‘”_?’ p ‘ "_
[Seal of the Tribunal].

@008 009
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