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1. The Appeals Chamber of the International Criminal Tribunal for the Prosecution of Persons
Responsible for Genocide and Other Setious Violations of International Humanitarian Law
Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other
Such Vioclations Committed in the Territory of Neighbouring States, between ] January and
31 December 1994 (“Appeals Chamber” and “Tribural”, respectively), is seized of appeals filed by
the Prosecution’ and Joseph Nzirorera® on 23 and 24 September 2009, respectively, (collectively
“Appeals™) against the “Decision on Motion to Prosecute BTH for Providing False Testimony”,
filed on 10 September 2009.> The Prosecution filed its response on 5 October 2009.* It filed its
6

appeal brief on 6 October 2009.% Following an extension of time granted by the Appeals Chamber,
Nzirorera filed his response on 26 October 2009.” The Prosecution replied on 30 October 2009.*

A. Background

2. Witness BTH, a prisoner at Ruhengeri prison, testified under oath as a Prosecution witness
in The Prosecutor v. Edouard Karemera et al. case in June 2006.° He was recalled in April 2008 at
which point he testified under oath that he knowingly lied during his testimony in June 2006 and in
other proceedings before the Tribunal.’® Consequently, on 14 May 2008, the Trial Chamber
directed the Registrar to appoint an independent amicus curiae (“Amicus Curiae™) to investigate the
alleged false testimony of Witness BTH and to advise on the possible initiation of proceedings for
false testimony pursuant to Rule 91(B) of the Rules of Procedure and Evidence of the Tribunal
(“Rules™).”!

! prosecutor’s Notice of Appeal (Rule fsic] 77 and 91), filed confidentially on 23 September 2009 (“Proseculion’s
Notice of Appeal”).

? Joseph Nzirorera's Appeal from Decision Not to Prosecute Witness BTH for False Testimony, filed confidentially on
24 September 2009 (“Nzirorera’s Appeal”).

Y The Prosecutor v. Edouard Karemera et al., Case No. ICTR-98-44-T, Decision on Motion to Prosecute BTH for
Providing False Testimony (Rule 91(C) of the Rules of Procedure and Evidence), filed confidentially on 10 Seplember
2009 (“Impugned Decision™).

* Prosecutor's Submissions: Joseph Nzirorera’s Appeal from Decision Nol to Prosecute Witness BTH for False
Testimony, filed confidentially on 5 October 2009 (*Prosecution’s Response”).

¥ Prosecutor’s Appeal from the 10 September 2009 “Decision on Mation te Prosecute BTH for Providing False
Testimony” (Rule [sic] 77 and 91}, filed confidentially on 6 October 2009 (“Prosecution’s Appeal Brief™).

® Decision an Yoseph Nzircrera's Motion for Extension of Time to File Respense Brief, 16 October 2009,

7 Joseph Nzirorera's Response Brief, filed confidentially 26 October 2009 {“Nzirorera’s Response™).

¥ Prosecutor’s Reply lo Joseph Nzirorera's Response Brief on Appeal from the 10 September 2009 “Decision on
Motion to Prosecute BTH for Providing False Testimony™ (Rule [sic] 77 and 91), filed confidentially 30 October 2009
(“Prosecution’s Reply™).

* Impugned Decision, para. I.

" Impugned Decision, para. 1.

" The Prosecutor v. Edouard Karemera et al., Case No, ICTR-98-44-T, Decision on Prosecutor’s Confidential Motion
10 Investigate BTH for False Testimony (Rules 54 and 91(B) of the Rules of Procedure and Evidence), 14 May 2C08.

I
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3. On 17 April 2009 the Amicus Curiage filed a final report on its investigations.'> The Amicus
Report found that it was beyond reasonable doubt that Witness BTH had given false testimony;"”
however, it did not establish on which particular occasion he did so. 4 1t further found that “there is
inference of some evidence pointing towards the complicity of relatives of persons being tried at the
Tribuna!’? in procuring the false testimony and also that therc were “indications that the Rwandan
Office of the Procureur de la Répu[b]lique may have overstepped its professional mandate in
sensitizing educating [sic] prisoners as to the [sic] whether to confess, and this may have affected
the process of collecting evidence, as well as the eventual process of testifying before the Trial
Chambers.”'® The Amicus Curiae was not able to identify anyone who may have procured or
induced the false testimony of Witness BTH.'” The Amicus Report concluded by requesting the

Trial Chamber to undertake such action as it deemed appropriate pursnant to Rule 91 of the Rules.'®

4, On 16 June 2009, the Prosecution filed a motion seeking an order from the Trial Chamber:
(i) directing the Amicus Curiae to prosecute Witness BTH for willfully providing false testimony,
pursuant to Rule 91(C) of the Rules; (ii) seeking clarification from the Amicus Curiae in relation to
the credibility of certain witnesses interviewed by him; and (iii) directing the Amicus Curiae to
conduct a further inquiry into witness interference by family members of accused persons before
the Tribunal, pursuant to Rule 77(C) of the Rules."” Nzirorera supported the Prosecution’s Motion
and requested that the mandate of the investigation be expanded to include the false testimony, or
the procurement of thereof, of all witnesses who testified in the Karemera et al. case who were

incarcerated at Ruhengeri prison.m

5. On 10 September 2009, the Trial Chamber dismissed the Prosecution’s Motion in its
entirety.ﬂ It found that ordering the prosecution of Witness BTH was premature,” as was

expanding the mandate of the Amicus Curige to include all witnesses in the proceedings who were

2 The Prosecutor v. Edouard Karemera et al., Case No, ICTR-98-44-T, Final Report of Amicus Curiae of the
Investigations into the False Testimony of Prosecution Witness BTH/GFA in The Prosecutor v, Edouard Karemera et
al. and The Prosecutor v. Casimir Bizimungu et al., filed conlidentially on 17 April 2009 (“Amicus Repor(™}.

™ Amicus Report, paras. 118, 126 (p. 38). The Appeals Chamber notes that the paragraphs on page 38 of the Amicus
Report are incorrectly numbered and what should be paragraphs 137-14] are in fact murnbered paragraphs 126-130,

¥ Amicus Report, para. 119, fn. 14.

' Amicus Report, para. 120.

' Amicus Report, para. 121.

' Amicus Report, para. 122.

' Amicus Report, para. 128 (p. 38).

¥ The Prosecutor v. Edouard Karemera et al., Case No, ICTR-98-44-T, Prosecutor’s Motion Seeking Prosecutinn of
BTH for Providing False Testimony, and Other Relief Related to the Final Report of the Amicus Curize, filed
confidentially en 16 June 2009 (“Prosecution’s Motion™). See Supplementary Submissions to Prosecutor’s Motion
Seeking Prosecution of BTH for Providing False Testimony, and Other Relief Related to the Final Report of the Amicus
Curiae, filed confidentially on 24 July 2009,

® The Prosecwtor v. Edouard Karemera et al., Case No. ICTR-98-44-T, Joseph Nzirorera’s Response to Motion
Relating to Amicus Curiae Report, 21 Augusi 2009, para. 21. See afso ibid, paras. 7-23.

' Impugned Decision, p. 6.

(3%
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incarcerated in Ruhengeti priscon.23 It further declined to order an investigation into whether
relatives of accused persons were in contempt of the Tribunal,” and denied the Prosecution’s

request for clarification regarding the credibility of certain witnesses.®

6. In its appeal, the Prosecution requests the Appeals Chamber to reverse in part the Impugned
Decision and direct the Amicus Curiae to proceed with the prosecution of Witness BTH, pursuant to
Rule 91(C)(ii) of the Rules, and to conduct an investigation in relation to third parties, pursuant to
Rule 77(C) of the Rules.”® Nzirorera requests the Appeals Chamber to reverse the Trial Chamber’s

decision not to initiate the prosecution of Witness BTH for false testimony.*’
B. Submissions

1. Nzirorera's Appeal

7. Nzirorera submits that the Trial Chamber abused its discretion in finding that it would be
premature to order the prosecution of Witness BTH.? He argues that the Trial Chamber’s reasoning
that the determination of issues that fall to be decided by the Trial Chamber in the Karemera et al.
case would “create a strong possibility of sericus prejudice to the Karemera et al. trial” is
unreasonable.?’ In this respect, he argues that the postponement of the proceedings regarding false
testimony “impedes the deterrent valoe of Rule 91 and allows perjury to go unchecked during the
proce:edings."30 He asserts that the Rules envisage that prosecutions take place while the relevant
trial is ongoing and not after the judgement in that trial has been rendered.®’ Furthermore, he points
to the fact that there have been a number of contempt proceedings before the International Criminal
Tribunal for the former Yugoslavia (“ICTY™), pursuant to Rule 77 of the Rules of Procedure and
Evidence of the ICTY (“ICTY Rules™), which took place concurrently with ongoing triats. >

8. Additionally, Nzirorera submits that the Trial Chamber's reasoning that it was required to

determine whether Witness BTH lied when he testified in June 2006 or April 2008 is erroneous,

He asserts that the Trial Chamber was only required to determine whether there were “sufficient

2 Impugned Decision, para. 8.
= Impugned Decision, para. 11.
* Impugned Decision, paras. 9, 10.
* mpugned Decision, para. 12.
* Prosecution’s Appeal Brief, para, 70.
27 .
Nzirorera’s Appeal, para. 37.
* Nzirorera's Appeal, paras. 13, 14.
¥ Nzirorera's Appeal, paras. 13, 14.
* Nzirorera's Appeal, para. 15.
* Nzirgrera’s Appeal, para. 16.
* Nzirorera’s Appeal, paras. 16-26 (internal citations omitted).
* Nzirorera’s Appeal, para. 27.

Case No.: ICTR-98-44-AR%1.2 16 February 2010
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grounds™ to proceed against Witness BTH.™ In any event, he asserts that Trial Chambers regularly
make determinations on the merits of cases throughout the proceedings.”® Finally, Nzirorera
submits that the Trial Chamber erred in law in considering that it had to adjudicate the prosecution

of Witness BTH without taking into account the pessibility of referring the matier to another trial

chamber,™

9. The Prosecution disputes Nzirorera’s claims in relation to the problem of perjury in
Nzirorera's case and the Tribunal as a whole.”” However, the Prosecution takes no position on the

relief sought by Nzirorera.”®

2. Prosecution’s Appeal

10.  The Prosecution submits that the Trial Chamber erred in finding that the Amicus Report was
insufficiently precise to prosecute Witness BTH.* It argues that this finding is contradicted by the
Trial Chamber’s emphasis on the quality of the Amicus Report and its finding that the Amicus
Curiae fully satisfied his mandate.® The Prosecution also argues that the Trial Chamber gave
weight to extraneous considerations and failed to take into account relevant material in finding that
the Amicus Report was insufficiently precise.”’ It refers to the decision of Trial Chamber II in the
Bizimungu et al. case which also did not order the prosecution of Witness BTH (Witness GFA in
that case) on the basis of the same Amicus Report but suggested that the Karemera et al. trial record
was a more suitable basis for a prosecution for perjury.** The Prosecution argues that the Trial
Chamber misdirected itself with regard to the legal question for determination under Rule 91(C) of
the Rules, as it is not the sufficiency of a future indictment or the likelihood of success of a future
prosecution, but whether there are sufficient grounds to proceed against a person for false

testimony.*?

M Nzirorera's Appeal, paras. 27, 28.

*¥ Nzirorera’s Appeal, para. 29, citing as examples decisions rendered under Rule 98 bis of the Rules end decisions on
Ihe relevance and necessily of rebuttal evidence.

* Nazirorera’s Appeal, paras. 31-35.

*7 Prosecution’ s Response, para. 1.

* Prosecution’s Response, para. L,

* Prosecution’s Notice of Appeal, paras. 2-4; Prosecution’s Appeal Brief, paras. 13-17.

“ prosecution’s Appeal Brief, para. 15.

* Prosecution’s Appeal Brief, para. 17.

2 progecution’s Appeal Brief, paras. 18-20, citing The Prosecutor v. Casimir Bizimungu et al., Case No. ICTR-9%.50-
T, Confidential Deciston Following the Report of Amicus Curiae on Whether There are Sufficienl Grounds to Proceed
Against Witness GFA for Giving False Testimony, 10 August 2009, para. 18, in which the Trial Chamber in Bizimungu
ef al. noted that Witness BTH (GFA) only testified under oath once in the Bizimungu et al. case whereas in the
Karemera et af, case he had testified twice under oath, giving contradictory testimonies, with the rssull that one of those
occasions musl have been false testimony.

* Prosecution’s Natice of Appeal, para. 6; Proseculion’s Appeal Brief, paras. 21-23.

4
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11.  The Prosecution also argues that the Trial Chamber erred in finding that Witness BTH’s
culpability is one of the matiers to be determined by it in the Karemera et al. proceedings.* It
posits that while Witness BTH's credibility does fall to the Trial Chamber to assess, whether
Witness BTH knowingly and willfully gave false testimony is subject to an independent
determination.*” The Prosecution argues that the Trial Chamber’s failure to appreciate and consider
this distinction constituted a discernible error undermining the exercise of its discretion.*® It further
argues that the Trial Chamber failed to provide adequate reasons as to why separate proceedings
would seriously prejudice the Karemera et al. proceedings, which amounted to an error of taw.*
The Prosecution submits that the Trial Chamber erred in declining to order the prosecution of
Witness BTH because it was a “secondary contingency” to its duty of ensuring that the exercise of
its jurisdiction is not frustrated and its basic judicial functions are safeguarded.* Tt argues that this
duty in fact supports the immediate prosecution of Witness BTH for petjury rather than the deferral
of prosecution, and that by not promptly employing the mechanism for prosecuting perjury, the
Trial Chamber has jeopardized the fair progress of the trial.* It also claims that the Trial Chamber’s
reasoning that the prosecution of Witness BTH was premature failed to give sufficient weight to

logistical and temporal limitations of the Tribunal >

12.  The Prosecution further submits that the Trial Chamber committed a discernible error in the
exercise of its discretion in failing to direct the Registrar to order the Amicus Curiae to investigate
witness interference, pursuant to Rule 77(C) of the Rules.”! It submits that the Trial Chamber erred
in finding that “‘separating this issve from the Karemera et al. proceedings before hearing all of the
evidence creates the risk of serious prejudice.”” It argues that the Trial Chamber erred in the
exercise of its discretion by not ordering the investigation because the test of “reason to believe” is
relatively low and had been met™ Tt further argues that the Trial Chamber failed to provide
adequate reasons as to why separate proceedings would seriously prejudice the Karemera et al.

roceedings.>* It submits that in any event, ensuring the integrity and fairness of the proceedings is
p g Y g P g

“ Progecution’s Notice of Appeal, paras. 9-11; Prosecution's Appeal Brief, paras. 24, 25, 30-34.

“ Prosecution’s Notice of Appeal, paras. 9-11; Prosecution's Appes} Brief, paras. 24, 25, 30-34.

*® Prosecution’s Appeal Brief, para. 32.

7 prosecution’s Appeal Brief, paras. 35-38.

* Prosecution’s Motice of Appeal, paras. 13, 14; Prosecution’s Appeal Brief, paras, 41-54,

9 prosecution’s Appeal Brief, paras. 42, 43, The Prosecution also argues that the Trial Chamber has 2 heightened duty

to ensure the administration of justice with significanl responsibility Lo the inlernational community and failure 1o direct

the immediate prosecution of Witness BTH limits the Trial Chamber’s ability 10 fulfil this public interest mandate.

Prosecution’s Appeal Brief, para, 44.

3 Prosecution’s Appeal Brief, paras. 53, 54.

3! Prosceution’s Appeal Brief, paras. 55-69.

52 prosecution’s Nolice of Appeal, para. 18, citing Impugned Decision, para. 10. See also Prasecution’s Appeal Brief,
aras. 35-58.

“* Prosccution’s Appeal Brief, paras. 59, 60.

* Prosecution’s Appeal Brief, para. 61,

Case No.: ICTR-98-44-AR91.2 16 February 2010
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not only a matter of ensuring the expeditiousness of the trial but also one of ensuring that witness

. . 5
subornation does not continue.’

13.  Nuzirorera responds that he supports the Prosecution’s position that the Trial Charnber erred
in deferring a decision on whether to prosecute Witness BTH until after the final judgement has
been rendered in the Karemera et al, case.>® He further agrees with the Prosecution that the Trial

57 However, he differs with the

Chamber erred in declining to order further investigation.
Prosecution in respect of the relief sought.™ He contends that the investigation should not be
limited to allegations against people related to the accused in Arusha but should also focus on
whether Rwandan authorities connected with the Ruhengeri prison procured or induced faise
testimony.” Finally, he notes the unusual nature of this appeal in which neither party supports the
Impugned Decision and therefore he suggests appointing an amicus curiae to defend the Impugned

Decision or inviting the Trial Chamber itself to file submissions on the matter.™

14.  The Prosecution replies that it would be inappropriate to ask the Trial Chamber to file
submissions on the Impugned Decision as the Impugned Decision speaks for itself.?! The
Prosecution takes no position on the appointment of amicus curiae to provide submissions in favour
of the Impugned Decision.”* The Prosecution opposes Nzirorera’s submission that the requested
investigation should also focus on Rwandan authorities connected to Ruhengeri prison as it does not

arise from the findings of the Amicus Report.*’
C. Standard of Review

15.  The decision to order the investigation or prosecution of alleged false testimony or contempt
pursuant to Rules 77 and 91 of the Rules is a discretionary one.** Where an appeal is filed against a
discretionary decision of a Trial Chamber, the issue on appeal is not whether the decision was
correct, in the sense that the Appeals Chamber agrees with it, but rather whether the Trial Chamber

has correctly exercised its discretion in rendering the decision.®” Consequently, the Trial Chamber's

* Prosecution’s Appeal Brief, paras. 66-69.

Nz:rorcra s Response, para. 5.

Nmrorera s Response, para. 6.

Nznrorera s Response, para. 7.

% Nzirorera’s Response, paras. 7, 8.
% Nzirorera’s Response, paras. 22 23,
e Prosecuucn s Reply, para. 3.

& Prosccution’ s Reply, para. 4.
® Prosecution's Reply, paras. 5-8.
® See The Prosecutor v. Edovard Karemera et al., Case No, ICTR-98-44-AR 91, Decision on “loseph Nzirorera's
Appeal from Refosal to Investigate [a] Prosecution Witness for False Testimony” and on Motion for Oral Arguments,
22 Jannary 2009, para. 13 (*Karemera et al. Decision on Refusal to Investigate a Witness for False Testimony™); Aloys
Srmba v. The Prosecutor, Case No. ICTR-01-76-A, Judgement, 27 November 2007, para. 31.

% Kuremera et al. Decision on Refusal 1o Investigate a Witness for False Testimony, para. I3,

6
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exercise of discretion will only be reversed where it is demonstrated that the Trial Charmber
committed a discernible error in rendering the Impugned Decision, based on an incorrect
interpretation of the governing law, a patently incorrect conclusion of fact, or where the Impugned

Decision was so unfair or unreasonable as to constitute an abuse of the Trial Chamber’s

. . ]
discretion.®

D. Discussion

1. Preliminary Matter

16,  The Appeals Chamber does not consider it appropriate or necessary to request subrnissions
in support of the Impugned Decision from either the Trial Chamber or an amicus curiae, as
suggested by Nzirorera,”” It considers that the Impugned Decision speaks for itself and notes that

there is no requirement that there be submissions in support of a decision being challenged.®

2. Prosecution of Witness BTH

17.  Rule 91(C) of the Rules provides that “[i}f the Chamber considers that there are sufficient
grounds to proceed against a person for giving false testimony, the Chamber may [where it had
appointed an amicus curiae to investigate the matter pursuant to Rule 91(B)(ii) of the Rules], issue
an order in lieu of an indictment and direct amicus curiae to prosecute the matter.” Accordingly, the
Trial Chamber’s discretion to order prosecution for false testimony is premised on its determination

that “sufficient grounds” exist to warrant such prosecution,®

18. In the present case, when considering whether to order the prosecution of Witness BTH for
false testimony, the Trial Chamber noted that the Amicus Report concluded that “the evidence
given by BTH before the Tribunal on different occasions was contradictory in virtually all material
respects” and that it was “beyond doubt that he had given false testimony”.” However, as the
Amicus Report did not determine on which cccasion Witness BTH gave false testimony or which
portions of his evidence were false, the Trial Chamber determined not to initiate proceedings
against him. In so deciding, the Trial Chamber considered that, as “any indictment issued against

Witness BTH would necessarily have to tdentify what statements allegedly amounted to perjury”,”’

% Karemera et ul. Decision on Refusal to Investigate a Witness for False Testimony, para. 13.

 Nzirorera's Response, pares. 22, 23.

® See, e.p.. Contempt Proceedings Against Dragan Joki¢, Case No, TT-05-88-R77.1-A, Judgement on Allegations of
Contempt, 25 June 2009, in which Joki¢ challenged the Judgemment but there was no opposing party supporting the Trial
Judpement.

* See Rule 91(C) of the Rules.

™ Impugned Decision, para. 6, citing Amicus Report, para. 118,

™ Impugned Decision, para. 7.

Case No.: ICTR-98-44-AR91.2 16 February 2010
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these were matters which fell to be determined by the Tria! Chamber in deliberating upon all the
evidence in the case and that ordering separate proceedings would create “a strong possibility of

serious prejudice to the Karemera et al. proc'f:t:dings.”1r2

19.  With respect to the fact that the Amicus Report did not establish when Witness BTH gave
false testimony or which portions of his evidence were false, and the Trial Chamber’s finding that
as a result any indictment would necessarily be insufficiently precise, the Appeals Chamber finds
that the Trial Chamber applied the incorrect legal test. The legal test is whether there are “sufficient
grounds to proceed against a person for giving false testimony™.” The ICTY Appeals Chamber in
the Seself case held that “the ‘sufficient grounds’ standard under Rule 77(D) of the ICTY Rules
only requires the Trial Chamber to establish whether the evidence before it gives rise to & prima
facie case of contempt of the Tribunal and not to make a final finding on whether contempt has
been committed”.”* While the Sefelj Decision concerned the initiation of contempt proceedings
under Rule 77 of the ICTY Rules rather than proceedings for false testimony under Rule 91 of the
Rules, the Appeals Chamber observes that the language in the two rules is identical with respect to
the initiation of proce:t:dimgs.?S It therefore considers that since the “sufficient grounds”
requirement, as prescribed in Rule 77 of the ICTY Rules, is satisfied where the evidence establishes
a prima facie case, the “sufficient grounds™ requirement of Rule 91(C) of the Rules is also satisfied
by the existence of evidence which establishes a prima facie case. Accordingly, the Appeals
Chamber finds that the Trial Chamber erred in basing its decision upon the fact that the Amicus
Report did not determine when Witness BTH gave false testimony or which pertions of his
eviderice were false because this does not necessarily preclude the existence of a prima facie case of

false testimony.

20.  The Appeals Chamber further finds that the Trial Chamber erred in concluding that ordering
the prosecution of Witness BTH was premature because an assessment of his credibility will be
undertaken when deliberating on the Karemera et al. case and that such prosecution would risk

causing serious prejudice to the Karemera et al. proceedings. An assessment of a witness's

" Impugned Decision, para. 8.

™ Rute 91(C) of the Rules.

™ Prosecutor v. Vojislav Sefelj, Case No. IT-03-67-AR77.2, Decision on the Prosecution’s Appeal Against the Trial
Chamber’s Decision of 10 June 2008, 25 July 2008 (“Seselj Decision™), para. 16. See alse Karemera et al. Decision on
Refusal to Investigate a Witness for False Testimony, para. 17; Prosecutor v. Radosiav Brdanin, Case No, [T-99-36-T,
Order Concerning Allegations Against Milka Maglov, 15 April 2003, p. 3,

" Rule 7HD) of the ICTY and Tribunal Rules states: “If the Chamber considers that there are sufficient grounds 1o
proceed against a person for contempt, the Chamber may: (i) in circumstances described in paragrapn (C){1), direct the
Prosecutor to prosecule the malter; or {ii) in circumstances described in paragraph (C)(ii) or (jii). issue an order in lien
of an indictment and either direct amicus curiae 1o prosecule the matler or prosecule the matter itself.”

8
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credibility is a separate inquiry from that of the prosecution of a witness for false testimony.”® The
Trial Chamber hearing the case in which the witness testified will assess the witnsss’s credibility in
its consideration of the evidence adduced in that case.”” Prosecution for false testimony is a separate
trial conducted by a separate chamber of judges, who will consider evidence relating to the
allegation of false testimony.”= Therefore, proceedings for false testimony need not be deferred until
the completion of the trial in which the false testimony was allegedly given but can proceed
contemporaneously. In this respect, the Appeals Chamber recalls the finding in Rutaganda that:

A credibility determination may be based, but does not necessarily depend, on a judicial finding

that a witness has given false testimony. The lestimony of a witness may lack credibility even if it

does not amount to false testimony within the meaning of Ruls 91. Thus, an investigation for false
testimony is ancillary to the proceeding and does not impact on the accused’s right to a fair trial.”

Accordingly, the Appeals Chamber finds that the Trial Chamber erred in holding that ordering the
prosecution of Witness BTH prior to the completion of the Karemera et al. trial would create a

strong possibility of serious prejudice to that trial.

21.  The Appeals Chamber finds that, by applying an incorrect legal test in determining whether
to initiate proceedings for false testimony and considering that prosecution for false testimony was
premature, the Trial Chamber based the Impugned Decision on an incorrect interpretation of the
governing law and thus committed a discernible error. Consequently, the Appeals Chamber reverses

this part of the Impugned Decision.

3. Investigation of the Relatives of Certain Accused and Rwandan Authorities Connected with the

Ruhengeri Prison

22.  In relation to alleged contempt of the Tribunal by certain relatives of an accused, the Trial

Chamber stated that it was “satisfied that the Amicus Report provides a reason to believe that

1 180

relatives of accused persons at the Tribunal may be in contempt of the Tribuna In this respect, it

" The Prosecutor v. Georges Rutaganda, Case No, ICTR-96-3-A, Decision on Appeals of the Decisions by Trial
Chamber I Rejecting the Defence Motions to Direct the Prosecutor to Investigate the Matler of Falsz Testimony by
Witnesses “E” and "CC"”, 8 June 1998, ("Rutaganda Decision™), para. 28.

7 See, e.g., Prosecutor v. Miroslav Kvocke et al., Case No. IT-98-30/1-A, Judgement, 28 Fehruary 2005, para. 659
{"The Appeals Chamber considers that the Trial Chamber was entitled to exercise discretion in its assessment of
evidence presented by all parties to the case, in accordance with the relevant Rules of Procedure and Evidence. Whether
all of the Defence or Prosecution witnesses were credible was a matier for the Trial Chamber 10 decide.”)

™ Rule 91(F) of the Rules stipulates that “[n}o Judge who sat as a member of the Trial Chamber before which the
witness appeared shall sit for the trial of the witness for false testimony.”

™ Rutapandn Decision, para. 28. The Appeals Chamber further recalls that contempt proceedings have, on a number of
occasions, been instituted contemporaneously with the trial in which such contempt was alleged 1o have arisen. See,
e.g., Prosecutor v. Slobodan Milofevid, Contempt Proceedings Against Kosta Bulatovid, Case No. 1T-02-54-R77.4,
Decision on Contempt of the Tribunal, 13 May 2005; Contempt Proceedings Against Dragan Jokic, Case No. [T-05-88-
R77.1-A, Judgement on Allegations of Contempl, 25 June 200% (arising from Prosecutor v. Vujadin Popovid et af,,
Case No. IT-05-88-T, proceedings which are engoing).

¥ Impugned Decision, para. 9.

Case No. ICTR-98-44-ARG1.2 16 February 2010



3289/0

noted that the Amicus Report indicated that some of the alleged witness tampering appeared to be
unrelated to the Karemera er al. case while some of it related to the relatives of an accused in the
proccedings.al However, it also noted that Rule 77(C) of the Rules grants the Trial Chamber
discretion as to whether to order an investigation.™ In light of the possibility that some of the
evidence is relevant to the Karemera et al. proceedings, the Trial Chamber concluded that
“separating this issue from the Karemera et al. proceedings before hearing all of the evidence
creates the risk of serious prfsjudicv:-,.”83 Accordingly, the Trial Chamber declined to order an

investigation “at this time”.**

23.  The Appeals Chamber considers that the Trial Chamber set out™ the correct standard for
ordering an investigation pursuant to Rule 77 of the Rules, which is “reason to believe that a person
may be in contempt of the Tribunal. "™ However, it exercised its discretion not to order an
investigation at the present stage of the proceedings on the basis that it creates a risk of “serious

prejudice”, ™

24.  Likewise, with respect to further investigations into possible contempt by Rwandan
authorities connected with the Ruhengeri prison, the Trnal Chamber found “the matter to be
premature” and that “this issue is an element of Nzirorera's defence case and one which will have to

be adjudicated by the Chamber,”*

25.  The Appeals Chamber considers that, similarly to proceedings for false testimony pursuant
to Rule 91 of the Rules, discussed above, investigations and proceedings pursuant to Rule 77 of the
Rules are independent of the proceedings out of which they arise and can be undertaken
contemporaneously with those proceedings.”® As separate proceedings, they give rise neither to
concerns regarding inconsistent findings, nor to concerns regarding the expeditiousness of the trial.
Accordingly, the Appeals Chamber finds that in concluding that such an investigation would create
a risk of prejudice to the Karemera et al. proceedings, the Trial Chamber abused its discretion. As a
consequence of this discernible error, the Appeals Chamber reverses this part of the Impugned

Decision.

¥ Impugned Decision, para. 10.

2 Impugned Decision, para. 9.

" Impugned Decision, para. 10.

u Impugned Decision, para. 9.

% Impugned Decision, para. 9.

% Rule 77(C) of the Rules.

¥ Impugned Decision, para. 10.

% Impugned Decision, para. 11.

¥ See, e.g.. Prosecutor v. Slokodun Milofevid, Contempt Proceedings Against Kostae Bulatovicd, Case No. IT-02-54-
R77.4, Decision on Contempt of the Tribunal, 13 May 2005; Contempt Proceedings Against Dragan Jokic, Case No.
IT-05-88-R77.1-A, Tudgement on Allegations of Contempt, 25 June 2009 (arising from Prosecutor v. Vujadin Popovid
et al., Case No. IT-05-88-T, proceedings which are ongoing).

10
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E. Disposition
26.  For the aforementioned reasons, the Appeals Chamber, Judge Robinson dissenting:

GRANTS Nzirorera’s Appeal in its entirety and the Prosecution’s Appeal in part; and

REMANDS the issues of the prosecution of Witness BTH and further investigations of relatives of
certain accused and Rwandan authorities connected with Ruhengeri prison to the Trial Chamber so
that it can apply the correct legal standards and exercise its discretion accordingly, noting that its
scope of action could include initiating proceedings itself, or directing the Prosecution or an amicus

curiae to investigate further.
Judge Patrick Robinson appends a dissenting opinion.

Done in English and French, the English text being authoritative.

Done this 16th day of February 2010,
at The Hague,

The Netherlands.  S—
Judge Patrick Robinson
Presiding

[Seal of the Tribunal]
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DISSENTING OPINION OF JUDGE PATRICK ROBINSON

I. In this appeal, the central question is whether the Trial Chamber properly exercised its
discretion under Rule 91¢(C) and Rule 77(C) of the Rules of Procedure and Evidence of the Tribunal
(“Rules™). In this Opinion, I respectfully explain why I differ from the view of the Majority that the

Tria! Chamber abused its discretion.

2, At the heart of the matter is a difference in approach by comumon law jurisdictions and civil
law jurisdictions to the treatment of contempt, and the related issue of the credibility of a witness in
an ongoing trial, and how these positions have been reconciled in what might be called a

characteristically unigue Tribunal style.

3. It has been said that the Tribunal’s legal system is neither common law advarsarial nor civil
law inquisitorial; it is sul generis; ! and that the driving force in applying the Tribunal’s law is the
interpretative function.” This is especially true in the application of the Rules which, like the
Statute, are to be interpreted like a treaty.® The application of Article 31 of the Vienna Convention
on the Law of Treaties requires that the Statute and the Rules are interpreted in a manner that gives
due weight to the principles of good faith, textuality, contextuality and teleology. These
instruments must therefore be interpreted having regard to the context in which the Tribunal is
placed in the prosecution of persons for serious violations of international humanitarian law, and in
light of the fundamental object and purpose of the Tribunal to ensure that trals are fair and
expeditious. This is not a novel proposition but it warrants emphasis in the particular circumstances

of this case.

4, It might be added that the duty to ensure that trials are fair and expeditious has absolutely
nothing to do with the Completion Strategy set by the Security Council in 2003% rather, it has

! See P. Rohinson, “Ensuring Fair and Expeditious Trials at the International Criminal Tribunal for the Former
Yugoslavia”, EJIL (2000}, Vol 11, No, 3, 579-580 and 588,

? See P. Robinson, “Fair but Expeditious Trials”, in H. Abtahi and G. Boas (eds.}, The Dynanics of International
Criminal Justice, pp. 169-152 {2006), Koninklijke Brill NV EJIL (2000), Vol. 11, No. 3, 174-175.

* See P. Robinson, “Ensuring Fair and Expeditious Trials at the Inlernational Criminal Tribunal for the Former
Yugoslavia”, EIIL (2000), Vol. II, No. 3, 570-373 and 589 ({citing several authorities from the case law of both
Tribunals).

“ In 2003 the Security Council adopted Resolution 1503, in which it required the Tribunals 1o complete all
investigations by the end of 2004, trials by the ond of 2008, and all work by the end of 2010. See¢ Resolution 1503
(2003) S/RES/1503 (2003), adopted by the Security Council at the 4817" meeting on 28 August 2003. The point that
the duty 1o snsure a fair and expeditious trial has nothing to do with the Completion Strategy is made because several
motions by aggrieved persons allege that particular measures adopted by a Trial Chamber have been adopted because of
the Completion Strategy and in fact breach the principle of fairness o the accused. See Prosecutor v. Naser Orid, Case
No. IT-03-68-AR73.2, Urgent Appeal of Trial Chamber’s Decision on Length of Defence Case, 6 July 2005, paras 6-7,
Prosecuior v. Viujadin Popovic et al., Case Na. IT-05-88-PT, Decision on Motion for Joinder, 21 September 2005,
Separate Opinion of Judge Patrick Robinson; Prosecutor v. Jardranko Priic¢ et al., Case No. IT-04-74-AR73.4,
Decision on Prosecution Appeal Concerning the Trial Chamber’s Ruling Reducing Time for the Prosecution Case, 6
February 2007, pata. 13; Augustin Ngirabatware v. The Prosecutor, Case No. ICTR-99-54-A, Decision on Augustin

2
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everything to do with the discharge of the statutory mandate in Article 19(1) of the Statute to ensure
that a trial is fair and expeditious. Moreover, while a trial may be expeditious without being fair, it
cannot be fair without being expeditious, since expeditiousness is an element of faimess. The
requirement to ensure a fair and expeditious trial predates the Completion Strategy, not only
because it is a requirement of the Statute of the Tribunal adopted in 1993 but more importantly

because it is a requirement of customary international law.

5. The general practice in the vast majority of common law jurisdictions is to deal in a trial
itself with an issue of contempt such as the one that has arisen in this case, calling into question the
credibility of a witness. On the other hand, the general practice in most civil law jurisdictions is to
have such an issue dealt with by another court. But we must see how the Tribunal has sought to

deal with contempt and its relative, the offence of false testimony.
6. I set out below the relevant provisions in the Rules. Rule 21(C) provides that:

If the Chamber considers that there are sufficient grounds to proceed against a person for false
testimony, the Chamber may:

6] in circumstances described in paragraph (B)(i), direct the Prosecutor to prosecute the
matter; or
(if) in circbmstances described in paragraph (B)(ii), issue an order in lieu of an indictment

and direct amicus curiae 10 prosecute the matter,

Rule 77(C) provides that:

When a Chamber has reason to believe that a person may be in contempt of the Tribunal, it may;

(i) direct the Prosecutor to investigate the matter with a view to the preparation and
submission of an indictment for contempt;

(ii) where the Prosecutor, in the view of the Chamber, has a conflict of inlerest with respect
to the relevant conduct, direct the Registrar to appoint an amicus curive 10 investigate the
matter and report back 1o the Chamber as to whether there are sufficient grounds for
instigating contempt proceedings; or

(ii1) initiate proceedings itself.

Rule 77(D) provides that:

if the Chamber considers that there are sufficient grounds to proceed apainst a person for
contempt, the Chamber may:

Ngirabatware’s Appeal of Decisions Denying Motions 1o Vary Trial Date, 12 May 2009, para. 13; Callixte
Nzabonimana v. The Prosecutor, Case No, ICTR-98-44.D, Nzabonimana's Reply to Proseculor's Response to the
Metion for Leave 1o Appeal en Ultra Vires Referral to the President in the Form of an Interoffice Memo from a Legal
Officer, Trial Chamber III, Dated 18 November 2009 (Article 20, 28 of the Statute and Rule 7 bis of the Rules of
Procedure and Evidence), 14 December 2009, para. 8.
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(i) in circumstances described in paragraph (C)(1), direct the Proseculor to prosecule the
matter; or

(i) in circumstances described in paragraph (C)(ii) or {iii), issue an order in lieu of an
indictment and either direct amicus curie to prosecute the matter or prosecute the matter
itself.

1t is significant that both Rules are completely silent as to when the prosecution, i.e., the trial for
false testimony under Rule 91(C) and contempt under Rule 77(D), is to take place; in particular, the
Rules give no direction as to whether these trials are to take place during or after the trial for core
crimes to which the allegations of false testimony and contempt relate. The absence of any such
direction in these Rules means that the Trial Chamber is left with a complete discretion not only to
order a prosecution or direct an investigation but also as to when a trial for false testimony or

contempt shouid take place.

7. Allegations of false testimony and contempt may arise either before, during or after a tnial.
The factors that a Trial Chamber may properly take into account in the exercise of its discretion
under these Rules will differ depending on when the allegations arise. In particular, what
constitutes an appropriate factor must be very carefully considered when the allegations cceur
during ongoing proceedings. It is well known that in both Tribunals the investigation and
prosecution of contempt proceedings during a tcial for one or more core crimes have delayed and
thereby disrupted those trials. This is so well known that it could be characterized as a notorious
fact. Thus, during ongoing proceedings, the Trial Chamber will have to weigh and balance its
statutory obligation to ensure a fair and expeditious trial against any impact that the investigation
into the allegations of contempt and any consequential trial for contempt or false testimony may
have on its discharge of that duty. Naturally, when the allegations take place before or after a irial,

this concern will be absent.

8. Moreover, if in a trial an allegation is made that a witness, who has already testified or is to
testify in the future, has been bribed, that allegation presents a live issue for the Trial Chamber,
because whether the allegation is true or not can affect the ultimate issue of guilt or innocence of
the accused. What is the Trial Chamber t¢ do in those circumstances? Is it to take an action that
would immediately remove the issue from its court or should it not itself have the witness examined
and cross-examined in its court so that it can make its own assessment of the witness’s credibility,

which may be critical to the issue of the accused’s guilt or innocence?

5. In determining what course to adopt the Trial Chamber is, in my opinion, perfectly entitied

and in fact obliged to take into account its fundamental mandate under Article 1 of the Statute to try

persons for serious viclations of international humanitarian law, and that contempt, and for that

matter, false testimony proceedings, only exist to subserve the broader and more impertant purpose
4
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of ensuring the integrity of trials for core crimes; in that sense, they are truly ancillary or adjunctive
to the core crime proceedings. If, so far from fulfilling that ancillary or adjunctive role, contempt
and false testimony proceedings have the potential to disrupt a trial for core crimes, a Trial
Chamber is obliged to take this into consideration in the exercise of its discretion under Rules 91(C)
and 77(C). For example, the initiation of proceedings for false testimony and contempt during a
trial of a core crime may delay that trial for an unduly long time. It is appropriate for a Trial
Chamber to interpret these Rules as requiring it to pive priority to the trial for core crimes because
the Rules are to be interpreted having regard to the context in which the Tribunal is placed by
Articte 1 of the Statute in the prosecution of serious breaches of international humanitarian law and
in light of its duty under Article 19(1) to ensure a fair and expeditious trial. After all, the relative
primacy of trials for core crimes in relation to trials for contempt and false testimony is clearly
evidenced by the difference in sentence; for the former, the maximum sentence is life
imprisonment, while for the latter, the maximum sentence is five years’ imprisonment, a fine of

USD 10,000, or both.”

10.  In my view, a Trial Chamber, in deciding whether tc initiate proceedings for contempt or
false testimony on the one hand, or on the other, to itself test the credibility of the witness through
examination and cross-examination, is perfectly entitled to take into account the clear possibility
that the initiation of proceedings may delay and consequently disrupt the trial for core crimes, and
therefore decide that the better course is to postpone the decision on the initiation of proceedings for
contempt or false testimony until after the trial. One additional advantage of that approach is that
the allegation of misconduct may be so thoroughly addressed in examination and cross-examination
that there is nothing left of it, and there may consequenily be no need to initiate proceedings for
false testimony or contempt. At the same time, this approach in no way prejudices the initiation of
those proceedings subsequently, should it be determined that they are warranted. The approach is
one that is win-win. Furthermore, be it noted that this approach, which is similar to that adopted by
the Trial Chamber, is not antithetical to an investigation and trial for contempt or false testimony in
itself; rather, what it questions is the timing of that investigation or trial. What it says is that a
decision on the timing that results in contemporaneous proceedings in relation to the core crime and
contempt or false testimony must be carefully weighed since it could adversely impact the fair and

expediticus conduct of the trial for core crimes, which is the fundamental task of the Tribunal.

11.  With respect, the interpretation given by the Majority to Rules 51(C) and 77(C) is unduty

textual in its concentration on the terms “sufficient grounds to proceed against a person for false

§ See Rules 7HG) and 91(3) of the Rules. Note that pursuant to Rules 77(G) and 91(G) of the ICTY Rules, the
maximum sentence that may be imposed on a person convicted of false testimony or contempl is seven years of
imprisonment, 100,000 Euros, or both.
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testimony” and “has reascnable cause to believe” and does not give sufficient weight to the other
important facets of the interpretative function that are so essential for their correct understanding
and application, i.e., contextuality in terms of the mandate of the Tribunal and teleology in terms of
the Tribunal’s purpose to ensure a fair and expeditious trial. The weakness in the Majority decision
is the over reliance that it places on the bald evidential basis that is set out in the Rule. The varions
elements in Article 3] of the Vienna Convention on the Law of Treaties constitute a unit, ie., they

should be applied as a whole.?

12. With regard to Rule 91(C), the Majority hold that: (a) the Trial Chamber applied an
incorrect legal test in determining whether to initiate proceedings against Witness BTH for false
testirnony, as it based its decision upon the fact that the Amicus Report did not determine when
Witness BTH gave false testimony or which portions of his evidence were false; ” and (b) the Trial
Chamber erred in concluding that ordering the prosecution of Witness BTH was premature because
an assessment of his credibility will be undertaken when deliberating on the Karemera et al. case
and that such prosecution could cause prejudice to the Karemera et al. proceedings.” With regard
to (a), this is factually incorrect, since there is nothing in the Impugned Decision that indicates that
that aspect of the Amicus Report was part of the Trial Chamber’s reasoning in determining whether
there were sufficient grounds (o initiate proceedings against Witness BTH. Moreover, in
determining how the discretionary power is to be exercised, the Trial Chamber is obliged to look
not merely at the evidence supporting the allegation but also to take into account its statutory duty
to ensure a fair and expeditious trial. The approach of the Majority, which ignores that broader
duty, is unduly narrow and constricted. If that approach is followed, it is tantamount to fettering the

discretion of the Trial Chamber.

13, It is paragraph 8 of the Impugned Decision that provides the Trial Chamber’s reasoning for
deciding not to order the prosecution of Witness BTH. I agree with every single word of that
paragraph. It reflects an approach that is not only pragmatic but also one that is reasonable and
promotes judicial economy. In the first two sentences, the Trial Chamber holds that the issues to be
determined in a false testimony trial are also issues that it would have to decide itself. This is
perfectly correct, because the Trial Chamber would in any event have to pass on the credibility of

Witness BTH - a determination that may be vital to the ultimate question of guilt or innocence. It

¢ See Yearbook of the International Law Commission 1966, vol. I, pp 219-220 (stating in relation to draft Article 27 on
the Law of Treaties, entitied “General rule of interpretation”, that the International Law Commission “intended to
indicate that the application of the means of interpretation in the article would be a single combined operation. All the
various elements, as they were present in any given case, would be thrown into the crucible, and their interaction would
give the legally relevant interpretation [...] the Commission desired 1o emphasize that the process of inferpretation is a
unity and that the provisions of the article form a single, closely integrated rule.”).

7 See supro, paras 19 and 21.

¥ See supra, paras 20 and 21,
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may be that the Trial Chamber could have been more explicit in its reference to the “serious

prejudice” to the Karemera et al. proceedings that would result from a trial for false testimony.
However, the term “serious prejudice” is nothing but a compendious way of adverting to the
notorious fact that false testimony and contempt proceedings running contemporaneously with trials
for core crimes have impacted adversely on the latter by delaying them and could have the same
consequence in the Karemera et al. case. The Trial Chamber then, commendably, observes that
false testimony is unacceptable, but further notes that it must be mindfu! of its fundamental
objective under Article 19(1) of the Statute and for that reason must give priority to the trial. It was
for these reasons that the Trial Chamber found that the request to order the prosecution of Witness
BTH was premature. But it must be observed that this finding was without prejudice to those .
proceedings being initiated subsequently. Therefore, the purpose of Rule 91, which is to prevent
and punish false testimony, would in no way be frustrated by the approach taken by the Tral
Chamber.

14, The Majority’s strictures in relation to the Trial Chamber’s approach to Rule 77(C) are
unwarranted. Here, the Trial Chamber declined to exercise its discretion to order an investigation
into the alleged contempt even though it said that on the evidence it had reason to believe that
persons may be in contempt of the Tribunal. The majority hold that the Trial Chamber abused its
discretion in concluding that ordering an investigation into possible contempt committed by certain
relatives of an accused or by Rwandan authorities connected with Ruhengeri prison would create a
risk of prejudice to the Karemera et al. proceedings.” The effect of the Appeals Chamber’s
reasoning is that once a finding is made by a Trial Chamber that there is reason to believe that a |
person may be in contempt, the discretion to direct the appointment of an amicus curige to
investigate can only be exercised one way. In other words in the view of the Majority, “may”

means “must”.

15.  There are, of course, discretionary powers that must be exercised in a particular way; in
those cases, the word "“may” is properly construed as meaning “must”. In some common law
jurisdictions, this is called “a power coupled with a duty”, and this is most usually the case where
the purpose of the discretion is to give effect to a legal right. In Julius v. Bishop of Oxford,"" it was
held that:

“where a power is deposited with a public officer for the purpose of being used for the benefit of
persons who are specifically pointed out, and with regard to whom a definition is supplied by the

¥ See supra, paras 22-25,
'® (1880) 5 App Cas 214, as cited in Q"Sullivan v. Department of Health & Social Services and Public Safety, 12001]
NIQB 15,
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Legislature of the conditions upon which they are entitled to call for ils exercise, thal power ought
to be exercised, and the court will require it 1o be exercised.”"!

In the same case, Lord Blackburn held that:

“Enabling words are construed as cornpulsory whenever the object of the power is (o effecluate a
legal right: and if the object of the power is to enable the donee to effectuate a legal right, then it is
the duty of the donee of the power to exercise the power when those who have the right call upon
him to do s0."**

In Labour Relations Board of Saskatchewan v. R.” the Canadian Supreme Court considered a
provision which provided that a board “shall have the power” to make various orders. The Court

held that:

“While this language is permissive in form, it tmposed [...] a duty upon the Board to exercisc this
power when called upon to do so by a party interesied and having the right to make the application
... Enabling words are always compulsory where they are words to effectuate a legal right,""

Re Pentonville Prison Governor, ex p. Narang®® dealt with the English Fugitive Offenders Act. The
relevant section provided that a court “may [...] order the person committed to be discharged from
custody”, if it appeared to the court that certain circumstances (triviality of the offence, a long
passage of time since the commission of the offence, and the accusation not being made in good

faith in the interests of justice) would make it unjust or oppressive to return the fugitive, '®

In the House of Lords, Lord Morris of Borth-y-Gest found that:

“Does that word “may” leave it open to the court to take any other course? Having concluded that to order the
return of the fugitive would be unjust or oppressive, can it really be said that the Divisional Court nevertheless
have [sic] a discretion to de that very thing? In my judgement, no such discretion exists. Conversely, if no
injustice or oppression has been made to appear, the courl bave [sic] ne allernative but to make the order
sought by the requesting government. Not for the first time in statutory construction, the word “may” [...]
relating as it does to a man’s liberty, has to be treated as equivalent to “shall”. [...] If the fugitives fail to
satisfy the court as required by the section, the court has no jurisdiction to refuse an order for their return, but
if they do satisfy the court it has no alternative but to refuse 1o make the order ™",

16.  The true test, then, as to whether a discretionary power is coupled with a duty depends on
the circumstances of each case; of critical impertance is the wording of the provision, whether
conditions for the exercise of the discretion are set out, whether the discretion relates to a legal
right, all of the above being shorthand for the policy, the purpose of the discretion and the context

in which it is to be exercised.

1., p. 225.

Iz Cithc}i in John S. James, Stroud’s Judicial Dictionary of Words and Phrases (5" edition, Volume 3), 1567, 1568, See
also the authorilies cited by James at 1568-1574 for instances where “may™ and other enabling words have been held to
impose obligatory duties; discretionary or enabling powers; and where the impact is undetermined.

'*[1956] 5.C.R. 82.

" Id., pp 86-87.

'*11978] A.C. 247

" 14, 271,

" 1d., 283, 285.
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7. There is absolutely nothing in the policy and purpose of the discretionary power in Rules
91(C) and 77(C) and the context in which it is to be exercised that supports the proposition that the
word “may” is to be construed as meaning “must”. On the other hand, there is everything in the
purpose of the Rules and the context in which the discretion is to be exercised during an ongoing
trial that supports the conclusion that the word “may” is genuinely discretionary and that the
provisions are 10 be interpreted having regard to the relative importance of trials for core crimes in

relation to ancillary trials for false testimony and contempt.

18.  The basis for the Trial Chamber’s decision not to order an investigation under Rule THC) is
that the evidence relating to the alleged contempt is evidence that would be relevant to the
proceeding for the core crimes, especially in relation to the credibility of Witness BTH's testimony;
that contempt proceedings could possibly prejudice the proceeding for the core crimes, and finally
that the application was premature. The reasoning of the Trial Chamber in paragraphs 10, 11 and
12 of the Impugned Decision is unassailable. The Majority’s reasoning in relation to the
discretionary power under Rule 77(C) is open to the same criticism that has been made of its
approach to Rule 91(C). When the interpretative function is properly applied to Rule 77(C), and in
particular, when the elements of textuality, contextuality and teleology are applied together and not
separately, it becomes clear that the exercise of the discretion to direct an investigation into
contempt may properly be influenced by factors other than the “reason to believe” element in the
chapeau. In particular, the Chamber must be entitled to take account of the impact that contempt
proceedings would have on the discharge of its fundamental mandate to ensure a fair and
expeditious trial - and in that context, to have regard 1o the potential that those proceedings would

have to delay and hence disrupt the trial.

19.  In paragraph 25, the Majority hold that Rule 77 proceedings “are independent of the
proceedings out of which they arise and can be undertaken contemporancouslty with those
proceedings™. No one disputes that they can be undertaken contemporaneously with those
proceedings. But that is not the issue. The issue is whether a Trial Chamber should allow them to
be undertaken contemporaneously with those proceedings if it has a preper basis for concluding that
they will delay and disrupt them, especially when the matter for determination, namely the
credibility of a witness, is a live issue in the trial for core crimes. In paragraph 25, the Majority
then go on to say, “As separate proceedings, they give rise neither to concems regarding
inconsistent findings, nor to concerns regarding the expeditiousness of the trial”. With respect, this
is a startling conclusion for which no explanation is offered; certainly, it finds no support in the
experience of the Tribunal. As far as T am aware, there is no case law in either Tribuna! on the
question whether a judgement on false testimony or contempt would bind a Trial Chamber in the

trial of a core crime where the matter is a live issue. Certainly, from the point of view of
9

Case No.: ICTR-98-44-AR91.2 16 Febroary 2010




3279/H

principle and doctrine, the answer is not clear. Morecver, as has been stated, it is a notorious fact

that contempt proceedings delay and disrupt trials for core crimes.

20.  The case is not being made that in no circumstances should a Trial Chamber take action that
results in the initiation of false testimony or contempt proceedings contemporaneously with the trial
for core crimes. Each case has to be determined on its own merit, and there is at least one situation
in which, arguably, a Trial Chamber should initiate contempt proceedings contemporaneously.
That is where the allegation is that because witnesses are being intimidated and threatened with
physical violence, they will not attend court, If witnesses do not come to court, even with the use of
statermnents in lieu of live testimony, a trial may be seriously compromised. Where, as in this case,
the witness has already attended court and there is nothing to indicate that if recalled, the Witness
will not attend,'® there is absolutely no useful purpose in a Trial Chamber taking action that would
result in false testimony or contempt proceedings taking place contemporaneously with the trial of a

core crime.

21.  In my opinion, it is regrettable that contempt proceedings in both Tribunals have been
allowed to morph into a special and discrete labour. They have been allowed to take on a life of
their own, distupting and delaying trials for core crimes for unreasonably long periods when their
true role is to be supportive in the discharge of the Tribunal’s mandate to try persons for serious
violations of international humanitarian law. I share entirely the view of the Trial Chamber that the
prosecution of Witness BTH for false testimony was a “secondary contingency”, and in my view,

contempt proceedings warrant the same characterization.'

22.  In sum, the decision by the Trial Chamber should not be disturbed because it properly
exercised its discretion in deciding whether to initiate proceedings under Rule 91(C) or Rule 77(C).
The Trial Chamber sitting in an ongoing trial for core crimes was fully entitled to give priority to
that trial over ancillary proceedings relating to false testimony and contempt. It was so entitied
because a proper interpretation and application of the Rules required it to take account of the
context in which the Tribunal operates as the trier of serious breaches of international humanitarian
law and also the purpose of the trial proceedings, which is to ensurc a fair and expeditious trial.
Respectfully, the Majority view warrants criticism for its unduly narrow, constricted and textua)
approach to the interpretation of Rules 91(C) and 77(C), while failing 1o give due weight to

contextual and teleological requirements,

" In any event, the witness could be subpoenaed.
" See Impugned Decision, para. 8.

Case Na,: ICTR-98-44-AR91.2 16 February 2010




3278/H

Done in English and French, the English text being authoritative.

Done this 16th day of February 2010, \g,‘.‘j_;;ﬂ;{-,&
at The Hague, 6{" &,-w "\\ :
The Netherlands. " ﬂ’% “Q\'} /L// |
NN T Dok Robins
\\\A 4L Judge Parrick Robinson
%

[Seal of the Tribunal]
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