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1. The Appeals Chamber of the International Criminal Tribunal for the Prosecution of Persons 

Responsible for Genocide and 0- Serious Violations of International Humanitarian Law 

Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other 

Such Violations Committed in the Territory of Neighbouring States between 1 Januay 1994 and 31 

December 1994 ("Appeals Chamber" and "Tribunal", respectively) i s  seized of the "Motion of 

AnM Ntagerura for Permission to Appeal a Decision of the President of the ICTR of 31 March 

2008 and a Decision of Trial Chamber III dated 15 May 2008", filed on 13 June 2008 ('Motion" 

and "Applicant", respectively).' The Registrar filed, as codidmtial, his submissions on 10 July 

2008.~ 

2. On 25 F e h a r y  2004, the Applicant was acquitted of a l l  charges by the Trial Chamber? 

This verdict was subsequently affirmed on appeal? However, since his acquittal, he has remained 

under the authority of the Tribunal, pending relocation to a third count~y.~ The Applicant ass& 

that he is in the "de facto custody of the Tribunal" and that the "restrictions" placed on him violak 

his fundamental human righk6 

3. On 24 October 2007, the Applicant tiled u motion before the President of the Tribunal in 

which he claimed that, on 8 April 2004, the Registrar requested Canada to grant him asylum, and 

that this request was ignored.7 He further claimed that subsequent requests to Canada by the 

Registrar and his Counsel have also been ignored.' The Applicant inter alia requested the President 

to order Canada to comply with the Rcgislrar's request of 8 April 2004 and to notify the United 

Nations Security Council of Canada's refusal to implement tho te rm of this request "3 years and 5 

months" after it had been made.g On 31 March 2008, the President ruled that ?in order for the 

applicant to have the opportuniry for the invocation of Article 28 it would be necessary for a Trial 

' On 17 Junc 2007, the Applicmt flcd a "Cmigmrlum rn Motion or Andre Nlagerura Im Permission to Appeal a 
Dcc*ion of the President of the ICTR of 31 March 2008 and a Decision oi Tdal Chamber Tn dated 15 May 2008 
Article 28 of the Suuuk of the Tribunal and Rule 54 or the Rulrs of Pmcedure and Evidence)". ' Regisw's S u ~ r n i ~ ~ i o ~ . p n d c r  RuLe 33 (B) of Ulc Ryles on ihc Motion .of Aadri Nta* for Pqrpission !odcrAppl q, 

Decision of the President of the ICIR of 31 March 2008 ~ l d  a Decision of Trial Chamber Ill dared 15 May 2008 
$Article 28 af the Smhm of thc Tribunal andRule 54 of the Rules of fhc F'rocedurc and Evidmce). 

4 
The Prosecuror v. And+ Nrngerura er d.. Case No. ICTR-99-46-T, Judgemenl and Sentence, 25 F'cbrusry 2004. 
The Prosecutor v. AndrC Nfaganrra et al., Chw No. ICTR-99464, Dispositif de concernant 1'Appel du 

Procurax s'agissant dt I'acquirtement d'Andn? Nw:en~ra ct Emmanuel Bagambiki, 8 Feb~ary 2006 ("Disposition"); 
The Prosecutor v. Andrd Nfagsrurn ez al., Carc NO. ICTR-9946-4 Judgemcnf. 7 July 2006. 

Decision on theMolion by an Acquined Pcrson for Cooperation from Canada - M c l e  28 of rhe Sfatlltc, 15 May 2008 
6-Decision of the Rial Chamber"), para. 1. 

Motion, p a w .  93,94. ' Motion of Andd Nragerwa bqucsting an Order Dimclod at Cnuada and k r b g  the President lo Repon the hWkr to 
Ule Securily Council (Article 28 of the SUtuk of the Tribunal; Rules 7 bis, 19 and 54 of the Rules of Procedure and 
Evidence). 24 Ocrobor 2007 ("Motioe of 24 October 2007"). Dam. 3. 
'Motion of 2A Ocrobor 2007;pm 3-1 1. 

Motion of14 Octobtr 2007, par& 39 
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Chamber m a Judge to consider whether a request for the assistance of the Member State should be 

made."'0 He then denied the Motion of 24 October 2007 in part, and referred it to Trial Chamber III 
for consideration." On 15 May 2008, Trial Chamber III denied tbe Motion of 24 October 2007.'' 

The Applicant now requests the Appeals Chamber to granr him leave to appeal the Decision of the 

President and the Decision of the Trial chamber.I3 

4. The Applicant conrends that he his a right to appeal both the Decision of the President and 

tbe Decision of the Trial chamber.14 He argues that this right is based on his due process rights and 

his right to effective relief pursuant to Article 14 of the International Covenant on Civil and 

Political Rights ("ICCPR"), which, in his view, is the inspiration for the due process rights 

contained in the Tribunal's statute." The Applicant argues that the Statute and the Rules do not 

envisage his current situation, and that there arc no pl~visions for acquitted pasons to appeal post 

appeal decisions or ~ulings. '~ He asserts that, given that the proceedings against him have 

concluded, the Motion falls outside the scope of Rule 73 of the Rules of Procedure and Evidence of 

the Tribunal ("Rules") and does not therefore require certification." 

5. The Applicant submits that any time limits pertaining to the fling of an appeal should not be 

applicable to him because his Counsel, who represent him on a pro bono basis, are in Canada and 

India, and have no indemnity which would allow them to provide the Applicant with proper 

consultation and He requests the Appeals Chamber, should it grant him leave to 

appeal, to prescribe the time limits and other formal requirements in relation to the appeal, to the 

extent thar they differ from the relevant Practice ~irect ion. '~  

6 .  In relafron to the scope of the appeal for which leave is sought, the Applicant argues that the 
Decision of the President and the Decision of the Trial Chamber differed as to whether a valid 

request for cooperation was made to Canada on 8 April 2004.'~ He claims that the Registrar's 

correspondence constituted a valid rcquesl for coopw:rution under Article 28 of the statute2' and 

10 Dedsion on Motion o i  And& Nwgcrura for Cooperation wilh Canada and for Reporiing to thc Security Council, 31 
March 2008 ('Decision of the Fbxidcnt"), para 7. 
I' Dedsion of thc Presidmc p. 3 
la D c c i s i ~  of thc Tud Chambcr, p. 3. 
I3 Malion. Prsyn. 
"Motion, p m .  4-9-50. 
" Marion, para. 46. 
16 Motion, para 48. 
I' Motion, para. 40. 
In Motion, p m .  43,44. 
19 Motion, para 50. 

Motion, para 57. 
a1 Motion. paras. 57.58. 
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argues that granting him leave to appeal will give the Appeals Chamber the opportunity to dissipate 

any doubts on this issue." 

7. The Applicant submits that the Trial Chamber m d  in holding that requmts for cooperation 

with regard to his relocation could only have been addressed to Rwanda of which he is a national, 

and to ~ a m e r o o c  where he was arrested." H e  argues that the Tribunal is manda* by the 

international community to try the alleged perpetrators of crimes in Rwanda and therefore all 

member states are concerned by the resolution of these Vials." 

8. Be submits that the President and the Trial Chamber erred in refusing to consider that 

Canada is seized of a valid request for cooperation, and consequently erred in not concluding that 

Canada is in violation of i ts obligations under thc Tribunal's Statute." 

9. The Applicant submits that he invoked Rule 7 bis of the Rules to request the President to 

report Canada's refusal to cooperate with the Tribunal to the Security Council, but that the 

President declined to do so, and concluded that such a report can only be made by the President at 

the request of a Trial Chamber or a ~ u d ~ e . ' ~  The Applicant claims that the President's conclusion is 

wrong, as the President himself is a Judge and he could have made the determination that a State 

has failed to comply with its obligations under Arbcle 28 of the ~tatute .~ '  He argues that in view of 

the President's "diplomatic mandate", he i s  nlost likely to be privy to such failures.28 

10. Thc Applicant contends that the President did not address the merits of thc Motion of 24 

October 2007 and therefore failed to exercise his inherent discretion.29 He asserts that this motion 

asked the President to request Canada to act in accordance with an already existing request for 

cooperation, and to "denounce" Canada to the Security Council if it failed to do so.30 The Applicant 

claims that Canada's response to the Tribunal's request is unknown to him, and that the President 

erred in refusing to grant his requcsl to have Canada pardcipate in the  proceeding^.^' 

11. The Applicant submits *at his fight to lifc and liberty are infringed because he remains in 

the "de facto custody" of the Tribunal, with his acquittal not given full effect?' He also submits that 

his continued isolation from his fanily and his restricted movements in Tanzania violate his 

'' Motion, para. 60. 
Malion, paras. 61-66. 
Motion, para 65. 

"Motion, paras. 69-73. 
% Motion. paras. 75.76. 
" Molian, para. 77. 
"Motion. p m  78. " Motion, pare 82. 

Motion. para. 82. 
3' Motion, psras. 84-91. 
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rights.33 The Applicant claims that the Decision of the President and the Decision of the Trial 

Chamber violate his due process rights to a fair hearing." 

C. Discussion 

12. The Applicmt seeks leave of the Appeals Chamber to appeal against the Decision of the 

President and rhe Decision of the Trial Chamber. While neither the Statute nor the Rules provide for 

such appeals, the Appeals Chamber has inheren1 jurisdiction over rhe enforcement of its orders and 

any decisions rendered as a consequence thereof. The Appeals Chamber also recalls that it has 

inherent juisdiction to review decisions issued by the President of the Tribunal in c e r ~  instances, 

including where such decisions are closely related to issues involving the fairness of proceedings 

before the Appeals ~hamber.~' 

13. The Appeals Chamber recalls that, on 8 February 2006, it affirmed the Trial Chamber's 

acquittal of the Applicant and ordered the Regisrrar to take, without clelay, all necessary steps to 

effect such acquittal.36 The Decision of the President find the Decision of the Trial Chamber are thus 

related to the order given to the ~ e g i s & r  to effect the Applicant's acquittal. Furthermore, the 

Applicant claims that he remains in de facto custody of thc Tribunal and that full effect has not yet 

been given to his acquittal. The Appeals Chambm is concerned by this claim, in particular as to 

whether it raises an issue regarding the effectiveness of its judgements acquitting an accused. ' h e  

Appeals Qlambcr considers this issue to be closely relatcd to the fairness of the proceedings. 

Accordingly, the Appeals Chamber has inherenl julisdiction lo review the Decision of the President 

and the Decision of the Trial ~hamber.~' 

D. Disnosition 

14. For the aforementioned reasons, the Appeals Chamber: 

a Motion, para. 94. 
33 Motion. para 94. 
Y M ~ t i ~ n ,  pma 97. 
35 See 7be Prosecutor v. Ferdiwnd Nuhimunu e t a / . .  Case No. IT-99-52-A. Decision on Ngeze Motim for 
Leave to Permit hi5 Defencc Couascl to Communicalc with him during Afternoon hiday, Saturday, Sunday and Public 
Holidays", 25 April 2005, p. 3; The Ptusccuror v. F8rdiiiund Naliimnu et aL. Case No. R-99-5ZA, Decision on 
Appdanr Fdinand Nahimana's Motion far AssisLance from the Registrar in rhe A@s Phase, 3 May 2MH, par-. 4, 
7; The Prosecutor v. Ferdinand Nuhimnu el al., Casc No. ICI'R-99-52-4 Decision on AppeUsnl Jean-Bosco 
Barayagwiu's Motion Contesting the Decision of Lhe Presidenr Rdushg Co Review and Reverse the Decision of the 
Reghar relating to the Withdrawal of Co-Counsel. 23 Novcrnber 2006 ("Barayapirn Decision"), para. 9. 
36 Disposition, p. 2. 
"The Appeds Chambetmcalls rhaL a review of decisions closcly r e l a d  to issues involving the fajmess of proceedin&s 
'56 ncithcr a rehearing, nor an appeal, nor is i L  in any way similar to Lhe review, which a Chamber may and& of irs 
own judgement in accordance with Rule I. 19 or Lbe Rulcs". Barayugwiza Decision, pam 9. 

Case No. la-99-%-A28 11 Septembw 2008 
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9 1 5  
GRANTS the Applicarlt leave to seek the review of the Decision of the President and the Decision 

of the Trial Chamber insofar as they relate to the Regisvar's enforcement of the Appeals Chamber's 

order to effect his acquittal; 

DIRECTS the Applicant to file his motion within seven days from the date of this decision; 

INVITES the Registrar to respond within seven days from the date of the filing of the Applicant's 

motion; 

D~ZZECTS the Applicant to fi his reply, if any, within four days from the date of the filing of the 

Registrar's response, as applicable; 

DISMISSES the Motion'in every other respect. 

Done in English and French, the English text being authoritative. 

Dated this the 11th day of September 2008, 

at The Hague, 

The Netherlands. 

Case No. ICTR-99-46A28 
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